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HEKOTOPbBIE MOANUTUKO-TTPABOBbBIE BO33PEHWA
B YYEHVU AAb-®APABUA

CraTbs MOCBSLEHA M3YUYEHMIO BaXKHbIX FOCYAAPCTBEHHO-TPABOBbLIX BOMPOCOB B MOAUTUYECKON,
KYAbTYPHOM M AYXOBHOM MCTOPUU, TAe UMs praocoda aab-Dapabu Kak AMYHOCTU U ero GecleHHoe
HacAeAME MO MpaBy 3aHMMAET OAHO M3 KAKYEBbIX MecT. COLMAAbHO-TIOAMTUYECKME MAEM aAb-
dapabu, 6e3yCAOBHO, MOXKHO pacMaTpMBaTh Kak MOMbITKY CPOEKTMPOBATb MAEAAbHOE YEAOBEYECKOe
00beANHEHNE, OCHOBAHHOE Ha BCEAEHCKOM rapMoHmnn. OCHOBHOM LIEABIO €r0, Ha Halll B3rAsA, SBASIAOChH
Obl AOCTM>KEHME CHACTbS B COLIMYME, M MMEHHO TaK MOMbITaTbCs TEOPETUYECKM Pa3PELLNTb COLIMAAbHO-
HPaBCTBEHHYIO NMPOBAEMATUKY CBOErO BPEMEHN.

CumrtaeMm, 4yto obpalleHne K TBOPYECTBY 3HAMEHMTOro uAocoda akTyaAbHO AAS AOGOro
CYBEPEHHOro rocyAapcTBa B MMPOBOM MPOCTPAHCTBE, OCOOEHHO B CUMAY MPOUCXOASLLIMX B MUpE
MOCACAHUX COBBLITUIA.

OCHOBHOM aKLEHT B Hay4YHOM MCCAEAOBAHMM CAEAAH Ha aHaAM3€ OCHOBHbIX AeUHMLMIA, TaKMX
Kak 00LWEeCTBO, rOCYAapPCTBO, BAACTb, 3TMKa. Tak, y aab-Dapabu 061ecTBO NePBUYHO MO OTHOLIEHMIO
K FOCYyAapCTBY, MPU 3TOM FOCYAAPCTBO, KaK M BCAKOE OOLLIECTBO €CTb EAMHCTBEHHO BO3MOXHbINA AAS
yeAaoBeKa Crocob MOAHOLEHHOTO CYLIECTBOBaHUS, 6a3upyloLeecsl Ha HPaBCTBEHHbIX M PEAMTMO3HbIX
LeHHOCTSX.

CBOM MOAUTMYECKME M MPABOBbIE Pa3MbILAEHMS MYAPbId aAb-Dapabu onpeaeaseT B pamkax
LEAOCTHOrO (PMAOCOCKOro MUPOMOHUMAHNS, K MPUMEPY, CO3AATb FAPMOHMYHOE OOLECTBO, MO HEMY
BO3MO>XHO TOAbKO Yepes3 Mo3HaHMe rapMOHMM KOCMOCA M ero cocTaBHbix yacTen ([epeyio, Bropyio
MPUUMHBI U AESTEAbHBIN Pasym), a 3TO MO3BOASET OTKPbITb BbIXOA K BEUHOMY 3HAHMIO.

KAloueBble cAoBa: AOOPOAETEAb, AOCTMXKEHME CYaCTbsl, 3TMKA, OOLIECTBO, HEBEXECTBEHHbIN
ropoA, KOAAEKTMBHbIA FOPOA,
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Some political and legal views in the teachings of al-Farabi

The article is devoted to the study of important state-legal issues in political, cultural and spiritual
history, where the name of the philosopher al-Farabi as a person and his priceless heritage rightfully
occupies one of the key places. Al-Farabi’s socio-political ideas can certainly be seen as an attempt to
design an ideal human union based on universal harmony. His main goal, in our opinion, would be to
achieve happiness in society, and this is how to try to theoretically solve the socio-moral problems of
his time.

We believe that the appeal to the work of the famous philosopher is relevant for any sovereign state
in the world, especially due to the recent events taking place in the world.

Thus, al-Farabi’s society is primary in relation to the state, while the state, like any society, is the only
possible way for a person to fully exist, based on moral and religious values.

Wise al-Farabi defines his political and legal reflections within the framework of a holistic philo-
sophical understanding of the world, for example, to create a harmonious society, according to him it is
possible only through the knowledge of the harmony of the cosmos and its component parts (the First,
Second causes and Active reason), and this allows you to open the way to eternal knowledge.

Key words: virtue, achievement of happiness, ethics, society, ignorant city, collective city.
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OA-Papabumain iniMiHAeri Kelbip casicM-KYKbIKTbIK, Ke3KapacTap

Makana cascu, MOAEHM XXoHe pyXaHW TapuXTaFbl MaHbI3AbI MEMAEKETTIK-KYKbIKTbIK, MOCEAEAEPAI
3epTTeyre apHaAfaH, MyHAa dpmaocod aa-DapabuaiH >keke TyAFa peTiHAeri eciMmi >keHe OHbIH, Oara
KETMNEeC Mypacbl Heri3ri opbiHAAPAbIH OipiH araabl. OA-DapabuAiH SAEYMETTIK-CasiCU MAESAAPbIH,
opuHe, ambeban YyMAECIMAIAIKKE HerispeAreH maeaaabl apam GipAecTirii kobasay apekeTi peTiHae
Kapactblpyra 60Aaabl. OHblH 6acTbl MakcaThl, 0i3AiH OMbIMbI3WIA, KOFaMAa 0akbiTKa XETy GoAap
€Ai, COHAbIKTAH 63 3aMaHblHbIH BAEYMETTIK-MOPAAbAbIK, MBCEAEAEPIH TEOPUSABIK TYPFblAQH LUelyre
TbIPbICY KEpeK.

ATaKTbl (PUAOCOMTHIH, LLbIFAPMALLbIAbIFbIHA XKYTiHY AEMAIK KEHICTIKTEri Ke3-KeAreH eremMeH Mem-
AEKET YLLiH, acipece aneMAe BOAbIM XKaTKaH COHFbl OKMFaAapFa 6ANAAHbICTbl MaHbI3AbI A€M CaHANMbI3.

FblAbIMI 3epTTeyAepAiH Heri3ri 6aFbiTbl KOFaM, MEMAEKET, BUAIK, 3TMKA CUSKTbI HEri3ri aHbIKTa-
MaAapAbl TaapayFa OarbittasraH. CoHbiMeH, aA-(Dapabuae KoFam MEMAEKeTKe KaTbICTbl OipiHLi
KesekTeri Mmaceae BOAbIN TabblAaAbl, OYA PETTE MEMAEKET, KE3 KEAreH KOFaM CUSIKTbl, asamMrepLuiAik
>KOHE AIHM KYHABIAbIKTapFa HEr3AEAreH aaaMm YLUiH TOAbIKKAHAbI OMIP CYPYAIH >KaAFbl3 MYMKiH XKOAbI
6ap.

AaHa aA-Dapabm e3iHiH casgcK >kaHe KYKbIKTbIK, OMAapbIH 6ipTyTac (PMAOCOMUSABIK, AYHMETAHBIM
LeHOepiHAE aHbIKTaMAbl, MblCaAbl, YAAECIMAT KOFaM KypY, OFaH CBMKEC FapbIlTbiH, YAAECIMAIAIr MeH
OHbIH, Kypamaac 6eAikTepiH (BipiHLi, ekiHwi ceGentep MeH GeACeHAT aKblA) GiAY apKbIAbl FaHa MYMKIH

60oAaAbI XXKBHE OYA MBHTIAIK BiAIMIe XKOA allyFa MyMKIHAIK 6epeai.
TyiiH ce3aep: i3riAik, 6akbITKa XKeTy, 3TUKa, KOFaM, HaAaH KaAa, Y>KbIMABIK, KaAa.

BBenenune

B yuennn ¢unocoda anp-dapabu mogHUMAIOT-
Csl TAaKWE BAYKHBIC BOIPOCHI IS JIIOOOT0 OOIIECTRa,
KOTOpPOE TPETCHIYEeT Ha 3BaHUE TPAXKIAHCKOTO,
yBa)kKaeT CBOW CyBEpEHUTET W HE BMEIIUBAECTCS B
JieJia Ipyroro rocyaapcTra, Kak o MOJIMTUKE, TOCy-
JlapCTBE, BJIACTH U 3THKE. MIM 00CTOsATENHHO pas-
paboTaHbI TIPOOIEMBI IPOUCXOKICHUS OOIIECTBA U
rocyJapcTBa, MPUHIUIBI UX OpPraHu3aluy, (HOopMbI
yIpaBleHHs, HPaBCTBCHHBIC KadeCcTBa 4YeIOBEKa,
MIpaBwJIa ¥ HOPMBI TIOBEACHUS JIOAEH, CIIOCOOBI J10-
CTHXKCHHA CUHACTh, 6C3YCJIOBHO, HUMECTCA ITOIIBITKA
Ha TEOPETUIECKOM YPOBHE Pa3peInuTh COIHATBLHBIC
Y HpaBCTBEHHBIE TPOOJIEMBI CBOEH ITOXH.

BeccriopHo, OTHOCUTENIEHO HMH(MOPMHPOBAHHO-
CTH W DPYAUPOBAHHOCTH MBICIHTENS] — JHIIUKIIO-
nexaucta — AOy an-Hacp ans-®apabu 0 cocTosTHUN
UMCIOIIINX MECTO COIUMAIBbHO-ITOJIUTUYCCKUX CO6I:I-
TUH UMEETCS MHOTO TOpPOH MPOTUBOPEUUBHIX CBE-
JICHUIA.

Tak, corimacHO B3DJIAJAM HCCICIOBATENsA, Ha
UCTOpHIO apabo-MycynbMaHcKoro Boctoka, UrHa-
TEHKO A., TO 3TH (QUI0COPHI Yale Bceraa ObLIM B
TyIIe OOIIEeCTBEHHBIX COOBITHIA U, €CITU JaXKe HETOo-
CPEICTBEHHO, HE 3aHMMAJNCh OTIIPAaBICHHEM Bia-
CTHU, TO HAXOAUJIUCH PAAOM C IPaBUTCIAMHU, 3HAIN
MOJIUTUYECKYIO KYXHIO HE TOJILKO CBOCH CTpaHbI, a
MO3TOMY MOTJIH COCTAaBHTbH IPEICTABICHUE O TPO-
OyieMax cOBpeMeHHOro uM obOmiecTBa. Hampumep,

W3BECTHO, YTO MbICIUTENb anb-Dapabu OblI CBe-
nyuii B nonutuke Caiid-an Hdayms, xaneOcKoro
cynrana (Urnatenko, 1989). U3BecTHbII npaHcKuit
creuuanuct JuHaHu, yTBEpXIamn O TOM, 4YTO allb-
®dapabu Ben ackeTHUECKUit 00pa3 KU3HH, ObLI Jia-
JIeK OT MOJUTUYECKOH AeATeNTbHOCTH, MHOT'O HaIH-
caJl KHWT O IIOJIMTUKE U 3THKE U B McaaMckom Mupe
€ro TPaKTaThl M a)OPU3MbI OTHOCST K COKPOBHIIHU-
e MupoBoii tuteparypsl (Junanu, 2001).

MaTepI/IaJ'IbI U METOAbI

B cBomx Tpynmax amp-®dapabu, Takmx kak «O
B3MUISIZIAX OKHUTENEH JJOOpOJETENBHOTO0 TOpoJay,
«['paxganckas monuTHKa», «AGOpU3MBI rocynap-
CTBEHHOTO Aearens», «O IOCTIKEHHH CHACThsD U
JPYTUX METOJIOJIOTHYECKIE OPUCHTUPHI OCHOBBIBAIT
Ha TaKMX BAXHBIX 00IIePMIOCOPCKUX MPUHIMIIAX,
KaK €IMHCTBO BCEJICHCKOI'O YHHMBEpPCYMa, KOJUIEK-
THUBU3M, 11€JIECO00Pa3HOCTD U JIp.

OO011en3BecTHO, YTO MOJIUTUYECKUE WACH ajlb-
®dapabu B OOJBINCH CTEIIEHW OCHOBAHBI HAa TPYIax
JPEBHETPEYECKUX MBICIIUTENICH, HO B BOIIPOCAX CO-
OTHOLICHUSI TocyAapcTBa M obmectBa (uiIocod
CPEIHEBEKOBOTO ITEPHOIa BEIOUpaeT CBOSOOPa3HEII
MyTh, IIPH 3TOM HE MPOBOJUT PE3KOTO pa3rpaHuye-
HUS TIOJIUTHKH, TOCYapcTBa U BiIacTu. Tak, B OT-
anune ot IlnaToHa, y KOTOpOro OT4eTanBO HaOII0-
JIaeTCcsl OTOXKAECTBICHUE TOHATHH «OOIECTBO» U
«rocynapcTBo», B Tpynax anb-Papabu oOmecTBo
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HexoTopsle MOMUTHKO-TIPAaBOBBIC BO33pEHNUS B yueHHN Anb-Dapadbu

MEPBUYHO MO0 OTHOLICHMIO K TocyaapctBy. M uto
[IPUMEYaTeNbHO, TaK 3TO TO, YTO OOLIECTBO MOXKET
U HE SBJIATHCS TOCYIAapCTBEHHON OpraHu3anueil, B
TO BpeMsl KaK FOCYJapCTBO €CTh 0053aTeNIbHO 001I1e-
cTB0. HecoMHEHHO, MOXXHO OTMETUTBH CXOACTBO C
B3MISIIAMU APUCTOTENSI HA TOCYAapPCTBO KaK «00b-
€IMHEeHHE JII0/IeHl HE Ha OCHOBE KPOBHOPOJICTBEH-
HBIX CBsi3€l, 1 HE Ha OCHOBE CBS3€H, MOJOOHBIX
BOEHHOMY CO03Y, MJIM KakoMy ObI TO HU OBIJIO ApY-
romy, a Kak NoJUTHYECKOoe 00beJUHEHHE JTI0Iei Ha
OCHOBE MX CTPEMJIEHHSI ObITh CUACTIMBBIMUY», HO I10
anb-Dapalbu, JaHHBI MHCTUTYT BO3HHKAET B CUILY
€CTECTBEHHO! MOTPEOHOCTH YeNoBEeKa BCTYNATh B
obmienne k cede mogoOHBIMU. IMEHHO TO3TOMY-TO
YeJIOBEK MMEHYETCSI YeJIOBEUECKUM WIIM Tpak[IaH-
CKUM >XUBOTHBIM» (Anb-Papadbu 1973a).

Benp «kaxaplii 4eloBeK YCTPOEH Tak, — IH-
et anb-®apabu, — 9TO «J1si COOCTBEHHOTO CyIIIe-
CTBOBaHMS U JOCTHKCHHS HAUBBICILIETO COBEPLICH-
CTBa OH HYXKJAeTCsl BO MHOTHX Bellax, KOTOPbIE OH
HE MOKET JI0CTaBUTh ce0e OMH U, ATl JOCTHIKEHHUS
KOTOPBIX, OH HY>KJAeTCs1 B HEKOEM COOOIIECTBE JII0-
JIei, TOCTABISIONINX €My KaXIblii B OTACITHHOCTH
KaKyI0-TM00 Belllb U3 COBOKYITHOCTH TOTO, B UeM OH
HCITBITBIBAET MOTPEOHOCTh. [Ipy ATOM KaXkIblil de-
JIOBEK 10 OTHONIICHHIO K APYTOMY HaXOJUTCSI TOYHO
B TAKOM € MOJIOKCHNUH U JIUIIB Yepe3 00beANHEHHE
MHOT'MX ITOMOTAIOIINX APYT APYTY JIOACH, TIe Kax-
IbIH TOCTaBIISET APYTOMY HEKOTOPYIO JOJIO TOTO,
YTO HEOOXOANUMO JJIS €T0 CYLIECTBOBAHMS, YEIOBEK
MO>KET OOPECTH TO COBEPIIEHCTBO. ..», B 3TOM CpeA-
HEBEKOBBIH (Priiocod BUANT NPUUUHY BOSHUKHOBE-
HUs YenoBeueckux odriect (Anb-Dapadu, 1972b).

Ha nam B3rmmsin npeacraBisieTcs BEPHBIM CYX-
JieHre MblcauTens anb-Papabu, KOTOPBIA yTBEPXK-
naert, uro «['ocynapcTBo ecTh HeuTO Oosnbliee, YeM
Croco0 (U3MYECKOTO COCYIIESCTBOBAHUS JIIOACH,
«JTIO/IN SIBIISIIOTCSI YWIEHaMHU TOPOACKOTO 00berHe-
HUS1 HE TOJIBKO OJ1aroiaps TeM BO3HUKAIOIIUM B HUX
CBOWCTBaM, KOTOPbIE MMEIOT CBOMM HCTOYHHKOM
BOJIIO, — TAKUM, KaK UCKYCCTBa M TOMY MOJIOOHBIE»
(Amp-®apabu, 1972b: 307).

CrnenoBaTtenpHO, SIBISISICH CTUHCTBEHHO BO3-
MOKHBIM JUIS YeJOBeKa CIocOOOM MOJIHOLIEHHOTO
CYLIECTBOBaHUs, TOCYIapCTBO, KaK U BCSKOE 0O11Ie-
CTBO HECOMHEHHO COOTBETCTBYET UEJIOBEUECKON
MPUPOAE, U TIPH 3TOM COBEPIICHHBIN YETOBEK — TOT,
K IPUHOCHUT HanOOJIBIIYIO OJIb3Y FOCyapcTBy. Jlo-
CTHIKCHHUE BBICIIIETO CYACThS YEJIOBEKOM BO3MOKHO
TOJILKO B OOILECTBE, A€ BCE MOMOTAIOT APYT ApY-
Ty, T.e. B goOpoxaerenbHOM ropoje (Anb-Dapadw,
1973a: 196-197). OCHOBHBIM YCIIOBHEM SBISIETCS
I00pOJEeTENBHOCTD JIO/IEH, T.€. Ha JeJie OHH JT0JIK-
HBI COBEpIIATh T0OPHIE TOCTYIIKH, & HE IPOCTO OBITH

CIOCOOHBIMH K TakuM TOCTynkam. PaccmarpuBas
uaeu anb-Oapadbu B TepMUHAX TYMaHU3Ma, OUYEBU/I-
HO, YTO MBICIIUTEIh, TPEOYS ACATCIBHON TOOPOTHI,
TpeOyeT UMEHHO T'yMaHHU3Ma, KaK JesITeIbHOM JIt00-
B, CUUTAs, YTO JOOPOTA MPOUCTEKACT U3 JTFOOBH.

OO0cy:kaeHus U pe3yJbTaThl

Ha mamr B3rmsia, riryOoko aHamU3Wpysl TBOpUe-
cTBO anb-Dapabu Henb3sl, HA3BaTh €r0 YTOMUCTOM,
TaK Kak, HAlpOTHB, OyTyYd TPE3BBIM MBICIUTEIIEM,
OH BCer/ia TOHUMAET, YTO OBITh JOOPOAETEIHHBIM H
COBepIIaTh TOOPBIC MOCTYIIKU CIOXKHO B peabHBIX
JKU3HEHHBIX YCIIOBUAX U 00CTOSITENHCTBAX. DTO MO-
KET OCYIIECTBISATHCS TOIBKO ITOCPEACTBOM pPa3BH-
TUS TOOPOACTENCH, TPUYEM PUHITUTHAILHBIM TSI
¢unocoda sBISETCS HE BPOXKIEHHOCTH, 2 BOCITHTHI-
BaeMOCTh JoOpoaeTenei. MeicnuTens amoxu Cpen-
HEBEKOBbBs, 00J1afjas 3HAHUAMU 00 SrOMCTHYSCKOM
MPHUPOJIE KAXKIOTO YEIIOBEKa, CIPABEIITUBO aKICH-
THPYET Ha TO, YTO BHICOKHE KadecTBa YEIOBEKa He
SIBJITFOTCSL Y€M-TO HEJIOCTYITHBIM JIsS HETO, U BCelle-
710 3aBUCAT OT ero enanus (Kocuuernko 2004).

BrspiBaer mHTEpec cyxaenne A0y Hacp anb-
®dapabu o TOM, 4TO OJarue JCHCTBHUS YCJIOBEKa
MOHAYAITy SIBJISIOTCA TOJLKO HEKHUM YCPETHEHHEM
€ro HeJIOCTaTKOB, U 3TO BaXKHO JJIsi 0OOCHOBaHUS
CIOCOOHOCTH YelloBeKa K camopasBututo. Creno-
BaTeNbHO, «JIEHCTBUS, OOBSIBICHHBIC OJIAaTUMU, CYTh
YMEpPEHHbBIC, PACIOJIOKEHHBIC MMOCPEIUHE MEXKITY
NIByMsI KPaHOCTSIMH, KOTOpble 00e AypHBI. TOYHO
TaK ke W JOOPONETEeNN CyTh AYIIEBHBIE COCTOSHIU
Y CBOMCTBA, HAXOMASAIIUECS MOCPSANHE MEXKIY JIBY-
MsI COCTOSIHUSIMH, KOTOPBIE 00a SIBIISIOTCS TOPOKOM:
OJTHO — U31UUecmeo, npyroe — Hedocmamox (274].

TpynaHo cka3arb, paccMaTpuBal Ju anb-Dapadu
B CBOEM YYCHHH CYIIHOCTh J0OpoOJAeTeNel, Kak
CpeHETO MEXAY MOPOKaMH, HO HJIesl NCTUHBI, KaK
CpEIIHETr0 MEKIY 30Ty KISHUSMH WU Hjes 100pa,
KaK CpPEIHEr0 MEXIy ABYMs HEeIOOpPBIMHU COCTO-
SHASMH, W BOOOIIE HJIeS O «CPETHEM DIIEMEHTEe»,
CPEIMHHOM IyTH ObLIA OYE€Hb CUJIBHO Pa3BUTA, U B
AHTHYHOCTH, ¥ Ha apabCKOM cpeaHeBekoBoM Boc-
TOKe. 3/1eCh BCELEJO MPOSIBIIETCS TYMaHU3M MBIC-
JIUTEJIS, YKa3bIBast JIIOJSM PealibHBIN MyTh OT UX He-
TOJTHOTO COCTOSIHHS K TOOpOJeTeNbHON, HCTUHHOM
xu3an (Kocwmaenko 2004: 61). V3BecTHBIA Kazax-
cranckuit punocod A.I'. KocrueHnko B cBoeli ctatbe
3amaeTcst Bonpocom: «MMen i MecTo ryMaHu3M B
TBOpuecTBe anb-Papabu. U cam ke paccyxmaer
JTAJIbIIIE, 4TO «o0OpaimaeMcsi Mbl K HEKOEMY COep-
KAHWID UMMAaHEHTHOTO TyMaHW3Ma y aib-Dapabu
€Ile U MOTOMY, YTO COBPEMEHHBIH HaM JIUOepaib-
HBI TYMaHHW3M yTPaTHJI YeJIOBEKa, MOJMEHUB €ro
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MPUMUTUBHOW CXEMOW Tpa)KJlaHWHA — YeIOBeKa
0e3TyXOBHOTO, OECIIOJIOTO B BOOOIIE OECCMBICIICH-
Horo» (Kocmuenko 2004: 62). Jlamee mUTUPYIOTCS
CyxaeHust puocoda 9To «TaKOro YeIOBEeKa HEeJIb3s
JOOWTH; €ro MOXKHO TT0XKaJIeTh, HO HAIIOJHUTH €T0
JIeITeNIbHON JTI000BBI0 HEBO3MOXKHO: M OH HE BBI-
JEPKUT 3TOHU JIIOOBH, OTTOPOIUBILHUCH OT HEE CAMO-
JIOCTaTOYHOCTBIO CBOETO YIIEPOHOTO COJEpKaHMUS,
U 1oTpedOBaTh OT HETro NPUHITHS STOH JIOOBU
HENb3sl, U U3JIUTh Ha HEro JII000Bh KpaifHEe TPYIHO
— ero, cKopee, He0OX0IMMO MEHSATH, HO KTO ceifuac
o3BOJUT MEHATH ce0a?» (Kocuuenko, 2004: 62).

Takum 00pa3om, ryMaHNU3M, Kak 0000 THAs Jesi-
TebHAS JI000Bb, TOTO, KTO MEHSIET, M TOTO, KTO H3-
MEHSIETCS, IMEET B PEJIMTHH CBOIO HCTHHHYIO (op-
My, TO €CTh YEIIOBEK, HaXOISIINICS Ha STOM ITyTH,
oOpeTtaeTr crmocOOHOCTh K “TyMaHU3MY” — OH YYHT-
sl MOOUTH JPYroro MO-HACTOSIIEMY, KaK JOJDKHO.
Jlaxxe ecni mpHU3HATH, YTO TYMaHU3M HE TOXKIECTBE-
HEH PeJUTHH, YTO OH BHEPEIWTHO3€H, TO M TOT/Aa
CYUIHOCTb TYMaHU3Ma HE MOXKET OBITh pa3BepHyTa
BHE penuruu, u0o BHE ee HeT Jo0BH. JInbGepann-
HBIN K€ TyMaHu3M OecIIONieH, TaK Kak 0e3IMKOoro
4eJI0BEKa, KOTOPHIi, B CYIIHOCTH, €CTh a0CTpaKLus,
HEJb3s TMOOUTD.

Beliie MBI yoke YIIOMUHAIM O TOM, YTO OCHOB-
HBIM TPUHIMINIOM COLMAIBHO-TIOIMTHYECKUX pa3-
MbinuieHn#t B Hacneamn AOy Hacpa amp-®apabu
SBJIIETCS UJesl €MUHCTBA CTPOCHUS YEJIOBEYECKOTO
Tena, counyma (I'paga) u KocMoca, Tak Kak COLUYM
MBICTTUTENS TTOJIHOCTHIO TIOJYUHEH MapagurMe Bee-
JIEHCKOM rapMoHuu. [Ipu 3ToM OCHOBHOI akUEHT B
pasperieHnH npo01eM o0IEeCTBEHHOH KU3HH Jesia-
€TCs Ha MPOUCXOKIEHUH U CTPYKType OOIIECTBEH-
HBIX 00pa3oBaHMH, CYNIHOCTH, (PYHKIHSAX W TEO-
pUSAX TOCYJapCTBEHHBIX OOBEAMHEHUH, a TaKkKe Ha
MeCTe M POJIM YeJIOBEeKa Kak CyOBheKTa COMAIbHBIX
OTHOIIIEHUH B CPEHEBEKOBOM COIIUYME.

HcTouyHnKOM CO3/MaHus YCIOBUH JUIS TOCTHIKE-
HUSl CYACThbi KaK OCHOBHOTO CMBICIIA 3€MHOTO CYy-
IIIECTBOBAHMS JJIsl YEJIOBEKa, SBISIETCS HCKYCCTBO
BEpXOBHOM Bnactu. B Tpakrare «I'paxkmaHckas
MOJIUTHKA», TIOJMUTHKA y anb-Dapabu 3akimodaer B
ceOe HpPaBCTBEHHOE COJEp)KaHUE M CHACTHE Mpe-
CTaeT KaK pe3ylbTaT YCOBEPIICHCTBOBAHHUS BOJIU
YyeloBeKa W IMOJUUMHEHHUS CTpacTel W SMOLUN pa-
3ymy. HuUKTO He HOmKeH BpaKAOBaTh MEXIY CO-
0ol B commyMme pa3yMHBIX IIFOJIeil, HAIIPOTHB OHU
JIOJDKHBI CTaTh MOJIE3HBI APYT APYTY B CTPEMIICHUH
K oOmecTBeHHOMY bunary, mo- Hacrosiemy HpaB-
CTBEHHO CBOOOJHBIMA M BCEr/ia CHOCOOHBIMH K
CaMOCOBEPIICHCTBOBAHHIO.

Wnes Haumydmiero ycTpoiicTBa 4ellOBEYECKO-
ro o0IIecTBa B HENAX JOCTHIKEHHS CUACThS Kpac-

HOM HUTBHIO MPOXOJUT Yepe3 BCE TBOPUECTBO allb-
®apabu. Ecnu B «I'paxkaaHcKoil MOTUTHKE», OTHON
W3 paHHUX paboT 1O CONHATLHO-TIOHTHIECKON
mpoOeMaTiKe, B Ka4eCTBE IPUIMHBI BOSHUKHOBE-
HUS B Pa3BUTHA o0I1IecTBa Gpuiiocod Ha3bIBaeT I10-
TPEOHOCTS JIFOJICH B YAOBIETBOPCHUH CBOMX MaTe-
pUATBHBIX U AYXOBHBIX HYX[, TO YyTh MO3JHEE, B
«Tpaxrare o B3risggax xKuTEIe MOOPOAETETHLHOTO
ropoaa» ¢unocod rayOboKo aHATU3HPYET BCE NMe-
foruecs: Moaudukamuu 00IIECTBA: CEMbIO, JKUTE-
Je TOPOACKOTO KBapTaiia, OOUIMHY, TpaxaaH Jo-
OpOIETETLHOTO WITH HEBEKECTBEHHOT'O TOPO/IA | JIP.

HecomHeHHO, B apabo-MyCyJIEMaHCKON KyJlb-
Type TOPOJ UTpall OTPOMHYIO POJbh Kak aJIMUHH-
CTPAaTHUBHO-TEPPUTOPHUATEHEIN ¥ TTOJTUTHKO-IKO-
HOMMYECKUNA UEHTp. XO4YeTcsi OTMETUTh, 4YTO B
MHOTOUYHUCIICHHBIX TpakTaTax Quiocoda TaHHBIH
TEPMUH TIPEACTACT B PA3IUYHBIX €r0 BapHAIMSIX,
YTO HECOMHEHHO OMPAaBIBIBACT HEUCCSIKAEMBIN HH-
Tepec yKe MHOTO JIET K TBOPYECTBY 3HAMEHUTOTO
anp-Papabdu (bonpmakos, 1982: 176).

TepMuH «ropos» B paccyxaeHusx anb-dapadu
3aKiIodaeT B cede Ooublee, 4eM IMPOCTO aaMH-
HHUCTPaTUBHO-TCPPUTOPHANIbHAS eauHuIA. bynmer
BEPHBIM OIPENETUTh TaHHOE MOHATHE KaK rocyaap-
CTBEHHOM OpraHM3alluy JIFOJIeH Ha OCHOBE rpaxaaH-
CKOTO y4YacTHs B MOJIUTHYECKON KU3HU. Takum 00-
pazoM, «ropoy — OJIMIIETBOPEHUE IOCYIaPCTBA KaK
BCEOOIIEr0 MPEICTAaBUTEN YEIOBEUSCKOTO OO0IIIe-
CTBa — BOT TaK MOXKHO PE3IOMHUPOBATH BHIBOJ, CIIC-
IYIOIIUH W3 aHaIn3a npou3BeieHnH anb-Dapadu.

[IpotuBoOTIOCTaBIsAA NBE Pa3HOBHIHOCTH TO-
pPOMOB: «HAOOPOIECTENBHBI TOPOI» U «HEBEXKE-
CTBEHHBIH (HEIMOOPOJETENBHBIN) TOPOI»  (HUIIO-
cod BBIpaXkaeT CBOW MOJUTHYCCKUE Haeanbl. [Ipu
aToM anb-Papabu mosarai, 4To 3HAHUE SABISCTCS
HACTOYHUKOM JIOOpOJIETENN, a HEBEKECTBO — WC-
TOYHHK BCEBO3MOJKHBIX IOPOKOB, XOTS TIPH BCEM
[IPU 3TOM CBSITO BEPUJI, YTO MyTh, K CUACTHIO, BCE-
rO YeJOBEYEeCTBa, HAMPSMYI 3aBHCUT OT CTEICHH
MMPOCBEIICHHOCTH 001ecTBa. TOIBKO HPaBCTBEH-
HOE COBEPILIEHCTBO KUTEIeH «HEBEKECTBEHHBIX» U
«I10OPOJETENHHBIX) TOPOJIOB MOXKET OBITH TTIABHBIM
YCIIOBHEM JTIOOPOIETETHLHOTO O0IIEeCTRA.

NMeHHO 1711 KPUTHUYECKOTO aHajan3a HMEIo-
IIMXCS COIUAIBHBIX MOPOKOB (PE0ambHOTO CTPOS
Ha CPEIHEBEKOBOM apabo-MycCyibMaHCKOM Bocro-
ke anb-dapabu BB B 000pOT KATETOPUIO «HEBE-
JKECTBEHHBIX» TOPOJIOB. A TakKe B TaKHX TOpPOJIaX
MOXHO Y3pPEeTh SIPKUE aHTUIIONBI HAcaIbHOTO [ 'paia.
MeicnuTens B TPEACTABICHHON KIIACCU(UKAIH
HEBEXECTBEHHBIX TOPOJIOB, OMpeeNsieT O0a3uCHbIE
OCHOBBI O0IIIECTB, KOTOPBIC CO3/IAIOT MPETISITCTBU
K nyOimyHOMy miporpeccy. Tak, aHaau3upys ume-
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fo1uecs: 0COOEHHOCTH, KOTOPHIMH HaJCNIEHBI MTPaK-
THYECKH BCE «HEIOOPOAETENBHBIC TOPOIa», allb-
dapabu JaeT mpeicTaBICHUE O XapaKTepe B HUX
MpaBIICHUs], CIOCO0aX ¥ MYTSAX HETATHBHBIX H3Me-
HEHUU B 00IIIeCTBAX, HAXOISANITNXCS HA YPOBHE CTar-
HAIUH.

B kadecTBe HEWCTBEHHOTO KpUTEPUS UM BBO-
JIAITCST TBA OCHOBHBIX KPUTEPHS: 3HAHWE W HE3HA-
HUEe 00 HCTUHHOM CYacThe M CaMO HEMOCPEICTBCH-
HOe neicTBre (MM Oe3IeHCTBHE) B COOTBETCTBUHU
C DTUM 3HaHWEM, KOTOPHIH TOKa3bIBACT PEalbHOE
BHJICHUE MEXaHU3Ma (DYHKIIMOHUPOBAHUS CIIOKHOM
CUCTEMBEI, a TaK)Ke CYIIECTBYIOIINX OOIECTBEHHBIX
obvequHeHU — ToponoB. [IpensarcTBreM K 001IIe-
CTBEHHOMY ujeany mno aib-Oapabu MOXKET ObITh
TOJILKO OJIHA MPHYWHA — 3TO COLMAIbHAS OTpaHU-
YEHHOCTh 9KOHOMUYECKOTO, MOPATHHOTO M JTyXOB-
HOro IiaHa. Haubonee SpKO 3TO MPOSBUIOCH B
«HEBEKECTBEHHBIX TOPOJax», B MEHBIIEH CTEIIeHU
— B ropojiax «3a0yaiux» U «0e3HpaBCTBEHHBIXY,
— CYUTAET MBICTUTEb.

Heo0xoammo y4uTHIBaTh, YTO B HEBEXKECTBEH-
HBIX TOpojax IO BOOOINE HE 3HAIOT, YTO €CTh
CYaCThe, a He TO, YTOOBI K HEMY CTPEMUTKCS, U U3
3TOTO CJENATh BBIBOJ, YTO ATOT BAPHAHT COINYM-
HOH OpraHu3aIy B COBPEMEHHBIX MOJEISX 00IIIe-
CTBEHHOTO Pa3BUTHUS MPHUCYI 3aCTOHHBIM 0O0IIIe-
CTBaM, TJI¢ B Ka4eCTBE CTUMYJa K MEHCTBHIO UMEET
MECTO JIF00asi IKOHOMHYECKast MOTUBHPOBKA K TIPO-
SIBJICHUIO aKTUBHOCTH WJIM YbH-TO MEPKAHTUIIHHBIC
HWHTEPECHL.

JlaeT MouBy K pacCy X JACHHUIO X0 MbICIICH (QHII0-
coda AGy Hacpa o Tom, 4TO eciii B «HEBEKECTBECH-
HBIX TOpOJax» peajbHas IOYBa JUISI AKTUBHOM,
CO3UJIATSJIBHOM JEATEIBbHOCTH OTCYTCTBYET BOOO-
1Ie, TO B ropoJiaX «0e3HPaBCTBEHHBIX) TaKas OCHO-
Ba Bce ke uMeetcs. Takoii 6a30it y anp-Dapabu BbI-
CTYyMAaeT UCTUHHOE 3HAHUE O MOJUIMHHON CYIIHOCTH
cJacThs, Ooyiee TOTO PacCMaTPUBAIOTCS COOTBET-
CTBYIOITUE TIYTH €r0 yCOBEPIICHCTBOBAHUS. EnnH-
CTBCHHBIM OTPaHMUYEHUEM B JIBUKCHHUU COOOIIIECTBA
K CONMaThbHOMY HieaTy B 0003HAUEHHOW Pa3HOBU/I-
HOCTH COITyMa OKa3bIBAIOTCS COIMANBLHBIC (hOPMBI
AKTUBHOCTH, UIYIINE B Pa3pe3 ¢ UMEIOIIUMCS 3Ha-
HUEM U BEPOM.

Tak gt0 )¢ Takoe 3Hanue? Beas 1o cux mop B
(unocoduu HET €IUHOIO OTBETA HA ATOT BOIPOC.
Krnaccuueckoe omnpenenenne 3HaHUS — 3TO «ACTHH-
HOE 00O0CHOBaHHOE MHEHHE». UTO M3 3TOrO CIedy-
€T, a TO, YTO Y YeJIOBEeKa, 00JIAAAr0IIEro 3HAHUEM O
KaKOM-TO TIpeIMeTe, €CTh MHEHHE O HEM, €CTh OC-
HOBaHMsI BEPUTh B 3TO MHEHHUE, a TAKXKE €CTh CIIO-
€00 MOATBEPAUTH UCTUHHOCTH ATOT0 MHEHUS. MOX-
HO cocrlaTbesl 3/1ech Ha O. 'eTTHepa, U3BECTHOrO

KpPHUTHKa, KOTOPBIH Ha TpeX CTpaHMIAX CBOETO Ha-
YYHOTO TpyJa MpeACcTaBUII IPUMEPBl 0O00CHOBaHHO-
IO HCTMHHOT'O MHEHHS, HE SBJIAIOLIETOCs IIPHU 3TOM
3HanueM (Gettier 2021). [Tpu 3TOM OH MOBEPT KPH-
THUKE JIOCTaTOYHOCTh KJIACCHYECKOTO OMpeeIeHHs
JUIS IOHUMaHUS TOT0, YTO €CTh «3HAHUE) U MPHILLIEI
K BBIBOJY, 4T0 (pritocous HOJKHA HAMTH KaKOWM-
TO HEIOCTAIOUIMH KOMIIOHEHT OIpEleNICHHs, UTO-
OBl TIOJIHOCTBIO OCMBICIHTh HMOHATHE 3HaHUSA. [lpn
3TOM pa3yMHOU Oy/ET TOJIBKO UIES PaccMaTpPUBAaTh
3HAHHUE C TOYKH 3PEHUs ONpEesIeHHON (HOpMBI de-
JIOBEYECKOM NESTEIbHOCTH, KOTOpas HEpa3pbIBHO
CBA3aHa C CaMHUM IpeAMeToM Mo3HaHus. To ecTb
3HaHHE BO3HUKAET B OTBET Ha YCJIOBHS, TIOCTABJICH-
HBIE TIEpe]] HAaMH CaMOW CPeJIoW U HAIlTUMH MOTped-
HOCTSIMH, 3aCTaBIISIONIMMHU Hac aKTUBHO Ipeobpa-
30BBIBaTh 3Ty cpeay. JloBOIbl KPUTHKA CBOAUINCH
K TOMY, YTO OTHOHUICHHUE K 00BEKTUBHOCTH BCeraa
OTIOCPEIOBAaHO MHCTPYMEHTaMH MO3HAHUS U 001Ie-
CTBOM, B KOTOPOM MBI HBEM. FIMEHHO aKTMBHOCTh
€CTh €CAMHCTBCHHAA T'apaHTUsA MCTUHHOCTU HaNIUX
3HaHuii. Ho mpu 5ToM 3HaHus ocTaroTcs 00BEKTHB-
HBIMHU U BEPHBIMH, TaK KaK JIFOAHU SIBJISIOTCS YacCThIO
TOTO MHpPa, KOTOPBIA OHU CO3/1AI0T B CBOEH KOJIJICK-
TUBHOU ITPAKTUKE B3aUMOJAEUCTBUS CO CPENOM.

C oTo# TOYKH 3pEHHs, MPOBOJS aHATH3 0e3-
HPaBCTBEHHBIX (OPM COLIMYMHBIX 0O0pa30BaHUM,
anp-Dapabu CTaBUT UX B OJUH P C «KOJUIEKTUB-
HbIMU» ropofgamy. OOIIMM HayaJoM U B IIEPBOM,
U BO BTOPOM BAapHUAHTC SABJILACTCA AHAPXUCTCKUC
yCTpEeMJICHUS, KOTOPbIE OCHOBaHBl Ha JUKTaTe
BOJIM, HE OIPAaHUYCHHONW HUKAKUMH MODPAIbHBIMU
ycraHoBIeHUsIME oOmiecTBa. [lpu 3TOoM oOcHOBa
LeJIEHANPaBICHHOT0 COTPYAHUYECTBA U B TOU, U B
IPYTOW MOJENH OOIIECTBEHHOTO OOBEIUHEHUS OT-
CyTCTBYET.

Kak BuaHo, Ha npuMmepe knaccudukanuu Gopm
cormuymoB, anb-Papabu B mpobieMHON hopme
CTaBUT BONPOC O COIL[MAILHOM CTaTyCe€ HPaBCTBEH-
HOCTH, SBJISIIOILUICA B HACTOsIEe BpeMsl BecbMa
aKTyaJbHBIM HE TOJBKO B IIAaHE JIMUHOCTHOTO Pa3-
BUTUA UHAWBUAA, HO U B OIPCACIICHUUN IICPCIICK-
TUBHBIX MyTeil 0OOLIECTBEHHOro pa3BUTHA. B co-
[IMaJBLHOM IUTaHE MBICTUTENh Apabckoro Bocroka
Oe3HPaBCTBEHHBIMH CUHMTACT IOCTYNKH, ICHCTBUS,
NoBeJeHNE OOJBIINX M MAJIBIX COLMANBHBIX IPYIII
JOJIeH, KOTOpble OO0Nagar0T MCTHHHBIM 3HAaHUEM
0 CYacTbhe M MYTSAX €ro JAOCTHIKEHUS, HO BONPEKU
3IpaBOMY CMBICTY IPOJOJIKAIOT KyJIbTUBUPOBATH B
JKHU3Hb aHTHUIIOAbI 3TOT'O 3HAHUA.

Eme oguH B, IMEHYEMBIH «3a0IyALINe TOpo-
Ja», B OTJINYME OT PACCMOTPEHHOH BBIIIE TPYIIIBI
TrOpoJIOB, 0ONagast JIO)KHBIM 3HAaHHEM M COOTBET-
CTBEHHO WJIIIO30PHBIMH MPUHIMIIAMH COLUAIBHON
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OpraHM3aluy OOIECTBEHHON XH3HHU, 3aKPBIBAIOT
TIEPCIIEKTUBY TOCTHKEHHS OOIIECTBEHHOTO HIeaa.
Nmenno JloOponerenbHbiii ['paa sBiseTcss coBep-
HICHHEHIINM HIealioOM, TaK KaK B HEM KYMUPYIOTCS
BCE HETaTWBBl «HECOBEPIIECHHBIX, HEBEKECTBEH-
HBIX, HEJIOOPOACTENBHBIX TOPOAOBY», TOJbKO B HEM
MOXET JOCTUTHYTO €IUHCTBO UCTUHHOTO 3HAHUS O
CYaCThe aKKyMYJIHPYIOIINE TaHHOMY 3HAHHIO JEH-
CTBUSA.

Bekamu y wuccnemoBaTeneii TBOpUeCTBa allb-
®dapabu BEI3EIBACT HHTEPEC KIACCUPUKAIIHS «HEBE-
’K€CTBEHHBIX TOPOJOBY», TO €CTh UX MOABHUIOB. Tak,
(eosanbHas ¥ BOCHHAS! apUCTOKPATHUS acCOIUHPY-
€TCsl y HEeTO C «YECTONOOMBBIM» U «BIIACTOIIOOH-
BBIM» TOPOJIaMHU, & CJIOU TPYASIIUXCS U TOPTOBIICB
— C TOpo/IaMU «HEOOXOAMMOCTH» U «oOMeHa». He-
CMOTPS Ha TO, YTO TOPTOBIIS TPAJAUIIMOHHO CUUTA-
ercs Ha BocToke mouynTaeMbIM 3aHSITHEM, MTOHSITUE
«ropon oomMeHa» y ¢minocoda B €ero MpoOU3BeIeHH-
SIX CHHOHMMHYHO «TOpPOJIY HHU30CTH», KOTOPHIA, B
CBOIO OY€pEe/ib, SBJISACTCS CICACTBUEM 3peibIX (hopM
ropojia «oOMeHa». ITo cOO0IIeCTBO, BO3HUKAIOIIEE
C MHUCCHEH TOJNYYUTh MAKCUMYM TEIECHBIX YIO-
BOJILCTBUH U ITOCTOSTHHO HAJICETCS Ha Oe3y/IepIKHOE
noTpedIeHne paHee CO3TaHHBIX CHCTEM IIEHHOCTEH.
HecomueHHO, Takoe 00IIECTBO CAaMOYHHUYTOXKACTCS
U UMEHYETCS B TpaKTaTe aHApXU3MOM, YTO B Mepe-
BOJIE C IPEBHE — IPEUECKOT0 O3HAYaeT Oe3BIACTHE.

JanHOMY TOABUAY XapaKTepHO CTPEMIICHUE
K HEOTPaHWYCHHOW CB0OOOJIE, B HEM OTCYTCTBYET
B3aMMOCOTPYIHHYECTBO, M OH CTOUT Ha MTOCIEAHEM
MECTE B UEPAPXHUH «HEBEKECTBECHHBIX» TOPO0B. 1
YTO MHTEPECHO, OTHOIIeHHe anb-Dapadbu K 3TOMY
MOJITUITY HEBE)KECTBEHHBIX TOPOIOB IBOMCTBEHHOE,
C OIHOW CTOPOHBI, HEYIPAaBIsIeMOE OOIIECTBO MO-
POXKIaeT Xaoc KaK BBICHIYI0 PopMy OOIIECTBEHHOM
JIE30pTaHU3AIHH, ITO ACCOIUUPYETCS Y MBICITATEIS
C COLIMAJIHBIM 3JIOM, C JPYTOil CTOPOHEI, K 3TOMY,
M0 CYIIECTBY, aHAPXUCTCKOMY TOPOAY, UCIOBEIY-
FOIEMY a0COJIIOTHYIO CBOOOJY, TZI¢ BO3BBIIICHHOE
Y HU3MEHHOE BBIPA)KEHBI B KaTETOPHUSIX MOPSIAKA U
Xa0ca, MBICIIUTENh BHIPAKAET OMpPEIEIICHHBIE CUM-
TIaTHH.

CrpaBeiiuBO CyxJcHHE anb-Dapabu U B TOM,
YTO YEJIOBEK Pa3yMHOE CYIIECTBO, B HEM ITOCTOSH-
HO IIPOUCXOIUT 00pb0a MEKIY TEM, K UeMy CIIeayeT
CTPEMUTBCS U TE€M, YETO CIEIyeT HU30eraTh, MEKIY
COIMAJIbHON HOPMOU U OTCTYIUIEHUEM OT Hee, TIpe/-
MOYTEHUEM U BO3JepKaHHOCThIO. 1 Bce 310 mpowuc-
XOJUT OJiarojapsi 3TOW camMoOl CTpEeMSINEHCs Cuie
cB00OBI. VIMEHHO TTO3TOMY aHapXws, Kak Heorpa-
HUYEHHAs1 CBOOO/a, accoruupyercs y anb-Dapabdu
C TIPAaKTHYECKON Pa3yMHOH CHIIOH, «CIIOCOOHOCTBIO
TBOPYECTBA». 3A€Ch MPOCIEKUBACTCA Haes (uio-

coa 0 BO3MOXKHOH CIIOCOOHOCTH OOIIECTBEHHOTO
OpraHu3Ma K CaMOOpTaHH3alWdd W camopeann3a-
uud. Tonbko B yCIOBUSIX TOCIOACTBA OTHOLIECHUMN
JIMYHOM 3aBUCUMOCTH, BJIACTU aBTOPUTCTA, XapakK-
TEpHBIX IJIsI cperHeBekoBoro Apabckoro BocToka
CTpPEMJICHHE K COCTOSTHHIO aOCOJIOTHOH CBOOOIIBI
MOXKET GI)ITL BIIOJIHE OIlpaBAaHHBIM.

B3sB Ha BoOpyKeHHE MPENNOI0KEHHE TPEKOB
0 IPOTHUBOOOPCTBE OBYX HaudaJl — Xaoca U HOps-
Ka, KaK KaTeropui, XapakTepU3yIOIIUX COCTOSIHUE
mpolecca, OTJIMYAIOLIEr0Cs CIIOKHON CTPYKTYpOH,
MBICJIMTEJIb BUUMO [10-CBOEMY IIBITAJICS BEIPA3UTh,
XOTS 3TO ¥ HE TOJYYUIIO Pa3peLIeHUs] B €T0 Teope-
THYECKUX H3bICKAHUSX, U TCHUAJIbHBIC MBICIN TaK
U OCTaJINCh Ha YPOBHE HEO(hOPMIICHHOH JOTaAKH O
B3aMMO3aMEHSIEMOCTH TPOLECCOB CaMOOpraHHU3a-
UM ¥ CaMO- JE30praHu3alul KaKk MOMEHTOB DPa3-
BUTHS COLIAYMA.

BesycnoBHO, IByCMBICTICHHAs OLIEHKA CBOOOIBI
KaK COLUAIbHOr0 (heHOMEHA ONPEIETIHIIO U CBOEO-
OpazHoe oTHoIIeHHE anb-Papabil K «KOJIIEKTHBHO-
My» ropony. [Ipunuun CBoGogHOTO Iyxa obecre-
YHUBAET, corflacHo anb-Dapabu, paBEHCTBO MEXKAY
rpaXkJaHaMU JIAHHOTO COIIMyMa ¥ OTIpEJIeNseT B Ka-
YecTBE ONTUMAIILHO MPHUEMIIEMOro TaKOW THH Bia-
CTH, KOTOPBIH CHOCOOCTBOBaNl OBl YBETUYEHUIO
cB0O0OBI Kaxaoro. [Ipu 3ToM BOJIS TOTIMHEHHBIX
CTaHOBHTCSI JOMHHUPYIOIIUM (DaKTOPOM HX OTHO-
LIeHUS K BiacTd. BiacTh Ha3HadaeTcs TOJBKO W3-
OuparensiMu U OCYIECTBISIET PYKOBOACTBO TOJBKO
0 UX BOJIE.

CrnemoBarenbHo, co3manHas AOy Hacp aib-
dapabu Mozenb «KOJJICKTUBHOTO TOPOJa» €CTh
HeKkHi mpoobpa3 coBepuieHHoro I'pana. beccmop-
HO, OYEBHJHO, YTO IPU BCEX AAXKE BUIUMBIX HE-
JOCTaTKaX dTOW MoJienH 00IIECTBEHHOTO YCTPOWi-
CTBa IMOHMMAaHUE CBOOOJBI Yy MBICIUTENS OBLIO
HECOMHEHHO HOBAaTOPCKHUM, XOTS I'Ie-TO CKBO3UT
" dBHAasA OJHOCTOPOHHOCTH B IOHMMAHUU OTHAC/Ib-
HBIX Aetaneil. Tak, «KOIMJIEKTUBHOMY TOpPOIy» B
CBOEM H3BECTHOM TpakTare (UiI0cod IMPOTHBO-
MOCTaBISIET «A0OPOACTEIbHBINA TOPOA» KaK BapH-
AaHT COBEPLICHHOTO COLHAIbHO-IIOJUTHYECKOTO
ycTpoiictBa. OgHako uaest cBoOoabl, chopMyiIH-
poBaHHas UM emie B «['pakJaHCKOW TMOJUTHKEY,
Hallla BOIUIOLICHHE B MEXaHU3ME BIIACTU HAE-
anpHOTO ['pana, Turroc HeorpaHWuYeHHas cBoOOJA
nonutuaeckoro nuaepa (Ilepsoro I'maser ['pana)
onpenenuia cneuupuKy ynpaBieHHUs B COBEPIICH-
HOM conuyMme. JIOHYCTI/IMBIMI/I IIojJarajaucCh JUIIb
OTpPaHUYECHHS €CTECTBEHHO-IPUPOIHOTO MOPAIKA,
K KaKOBBIM OTHOCHJICSI KOMIUIEKC HEOOXOIMMBIX
BPOXJICHHBIX KadecTB C MpeoOiiaJlaHueM B Kade-
CTBE OCHOBHOT'O B HUX MYIPOCTH.
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lopox «HEoOXomMMOCTH» Kak COOOIIECTBO,
OPHUEHTHPOBAHHOE Ha COTPYAHHYECTBO B OOBIBa-
HHUH BCETO €CTECTBEHHO HEOOXOIUMOTO JUIs CyIIe-
CTBOBaHUs, TAKXKE HE HJEAJICH, TaK KaK HE MOXET
CIOCOOCTBOBATH (DOPMHPOBAHUIO HAMBBICIICH CTY-
MIEHU COBEPLICHCTBA, JOCTYNHOW uenoBeKy. JlaH-
HBII TOPOJ JIUILb Pe3yIbTaT MOIUTHUYECKON MPUPO-
JIbI UenioBeka. be3 mocTmkeHus: JaHHON KaTeropuei
rpaxiaH BeuHou VicTunbl ObiTHs BXOA UM B JloOpo-
JIeTeNnbHBIN ['paj 3aKphIT, XOTS MBICIIHTEIEM HE UC-
KITFOYaeTcs 3TO TIpoIlecc depe3 COOTBETCTBYIOIIEE
BOCIIUTAaHUE U 00pa30BaHUE.

Hano ormMeTuTsh, 9TO «BIACTOMOOUBBIE TOPO/IA-
co00mIecTBa», KaK Pa3HOBUAHOCTh HEBEKECTBEH-
HBIX TOPOJI0B, Ppuiocodom noaseprarotes B «I paxk-
JAHCKOW TIOJINTHUKE» OTPHUIATEIHHON OIIEHKE, TaK
KaK OHU IIOPOYHEI IO CBOeH cyTu. Anp-Dapadbu ot-
pUIaeT UIICI0 BCEOOIICH BpaK/Ibl, OCYkKIaeT BOIHEI,
MIPUYUHON KOTOPBIX OBLITH 3aXBaTHUYECKHUE U KOPHI-
CTOMOOVBHIE aMOWIIMKM TIPABUTENICH, M BCSIYECKHU
MIPUBOJIUT JJOBOJBI 00 YCTAHOBICHHH €CTECTBEHHOM
B3aMIMO3aBHCHMOCTH JIOACH. 3aCIy>KUBAET yBaXke-
HUSI MBICTTh uitocoda, KOTOPBIH He UCKITI0YAeT CO-
CTOSIHUSI BOWHBI, pacCMaTpUBasl €¢ B KaueCTBE Ba-
pHaHTa KIIPUHYAUTEIHHOTO BOCIUTAHUST». IMeHHO,
IIPU3HAHNE B KayecTBE OCHOBHOI L€ CYIIECTBO-
BaHUs COIIMYMa MOPa0OIeHHE APYTHX HAPOJOB IO
otieHke anb-Papabu, CANTAETCS HEBEIKECTBOM.

Bonbiioe BHuManue anp-Oapabu yaensn aHa-
3y (opM rocyAapCTBEHHON YNpaBICHHS, W MPH
9TOM JIBa YCIIOBHBIX THIIa YIIPABIICHUS, TaKHe Kak
000posoIbHOE YNpasieHue, HapaBlIeHHOE Ha yCTa-
HOBJICHHUE CITOCOOOB JKWU3HU, BEIYIUX K UICTHHHOMY
CYACTBIO M HeBeXHCeCMBEeHHOe YNpasieHue, NMET0-
LIEr0 BEKTOp OTXO0Ja OT COIMAJIBHOIO Hjealia BbI-
JIEISTICHh UM 0C000.

HckyceTBO ympaBieHus, moyaran ans-Dapadw,
[IOCTUTAeTCsS HE TOJIBKO Yepe3 OBJaJECHUE TEOpH-
eil ympaBlieHUS, HO M IOCPEACTBOM JIUTEIHHON
MMOJTUTHYECKON TpakTuku. CodeTaHne TOTO U JIPy-
Toro IO3BOJIACT OIPCACIUTH HaI/I60He€ npuemiic-
MYI0 B KOHKPETHOW CUTyaruu GopMy YIIpaBICHUS.
[TosTomy amp-Papabu Bompoc o (opmax rocy-
JAPCTBEHHOIO YIPaBIICHUS (HOpMYyIHUPYET, UCXOMS
13 TpeOOBaHUH, MPEebABISIEMBIX K TTIaBE TOCyAap-
CTBa, KOTOPBIH TOJDKEH 001agaTh MyJpOCThIO, 3HA-
HHEM 3aKOHOB U MPaBMJI I'OCYIAPCTBEHHOTO YIPaB-
JIeHHsI, YMEHHEM UX IPUMEHSTh, 3HAHHEM BOEHHOTO
HCKYCCTBa, CIPABEIJIMBOCTHIO, TIOOOBBIO K MPaBe
U T.IL., HO HAa TIEPBOM MECTE HECOMHEHHO OKa3bIBa-
FOTCS €T0 Ka4eCTBa KaK BOCITUTATEIS.

WneansHpiii ipaBuTens mo anb-Dapadbu, moi-
JKeH OBITh CIIOCOOCH YMENO BECTH HapoJl B HAITPaB-
JIEHWH JOCTHKEHHS BceoOmero cyactes. TamaHT
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MOJJOOHOTO POJIa MOXKET OBITh TOJILKO Y TOTO Yelo-
B€Ka, KOTOPBII UMEET NPUPOJHOE BENUHE U HEPA3-
PBIBHO CBsI3aH CO CBOMM aKTHBHBIM pa3yMmoM. Pea-
T13M uzeu anb-Dapadbu NposIBISETCS B TOM, YTO OH
MOHUMAET, YTO, BpsA JH NOA0OHBIe HoOpoaeTenu
MOTYT COYETaThCsl B OJHOM YEJIOBEKE U II0ATOMY
3apaBo paccyxnaer: «Eciu ke He 0OHApYKUTHCS
TAKOT0 4eJOBEKa, KOTOPbIH Obl OJWH COCOUHMI B
cebe ATH YepThl, HO HAIIIUCH OBl BOE TAKHUX, U3 KO-
TOPBIX OJUH OB GBI MYJIPBIM, a IPYTON — yJIOBJIET-
BOPSUI OCTAJIBHBIM YCIIOBHSAM, TO TAKOBBIE CTalIN OBl
rIaBamMu ropozay» 5, ¢. 321].

Ha mycynsmanckom Boctoke B X Beke ¢deo-
JanpHasi MOHApXUsl IpU3HaBajach Hauboee aBTo-
pUTETHOHM (HOPMOIT TOCYIapCTBEHHOTO IPABIICHUSI.
JIOMUHMPYIOIMI TUI COUUATIBHBIX CBA3EH UHAUBHU-
J1a 1 o0111ecTBa ONPEACINI COIEPKAHNE OCHOBHOTO
MpUHIINNA JJAHHOW COLIMYMHOUW OopraHu3anuu. Ajb-
dapabu npu3HaBaJI CIOXHBIIYIOCS (GopMy mpas-
JIeHUs, IPU KOTOPOH OyXOBHAasl )KHU3Hb OTAEIBbHON
JUYHOCTH B 3HAYMTENFHOW CTENEHH IOJKHA Obla
OBITb BHYTPEHHUM JIEIOM KaXXKIOro, KpoMe Ciryda-
B, KOIJa OHa HE MOPO>KAaja BEICTYIJICHUI IPOTHB
rocy1apcTBa.

OCOOEHHOCTBIO TIOJIMTHKO-TIPABOBBIX BO33pe-
Hull anb-Papabu, OTHOCUTEIHHO JOIMyCTHUMBIX Ba-
PHAHTOB TIPaBJICHUsI 3aKIF0YAETCS B TOM, UTO (HHIIO-
co( He oTmaeT MpeAnoYTeHHUs HU OJHOMY U3 HUX,
rojarasi, 4YTo peajbHas MPaKTHKa COLUAIbHBIX IIe-
pEMEeH cama JI0JDKHA ONPEeAeTUTh €r0 OKOHYATElb-
HYIO BEPCHIO.

be3ycnoBHO, MOXXHO YTBEpXKIaTb, YTO ailb-
@Dapabu, sBIIETCS CTOPOHHUKOM TEOKPATUIECKOTO
CTpOsi, HO OTCYTCTBHUE €TI0 PACCYKACHUN 0 KaKOH-TO
KOHKpETHOH (opMe mpaBiieHUs HABOAUT Ha MBICIIb
0 BO3MOKHOCTH KOJJIEKTUBHOT'O TIPABJICHMUSI, KITPaAB-
JICHUSl CaMBIX JOCTOWHBIX» YJICHOB B HJCAILHOM
coo0mIecTBe. DTO TMPOUCTEKACT M3 PaCCyKICHUH
anp-®apabu 0 TOM, YTO ABEHHAIUATH BPOXKIESHHBIX
MPUPOAHBIX KAaUYeCTB UICAIBHOTO MIPABUTENS, KOTO-
POro OH Ha3bIBAET MMaMOM, MOXKHO PacIpeleInTh
MEXIY ABYMS, TpeMs, OONBLIIMHCTBOM. .. J{1st MbIC-
JIUTENS HE CTOJIb Ba’KHO CKOJIBKO YEJIOBEK y BIIACTH,
camoe TJIaBHOE, YTOOBI Te, KTO OYyAyT yNpaBiATh
ropogoM obnananu Obl STUMH AOOpPOJETEIbHBIMU
KadgecTBaMH. beccrnopHo, Ui MyCyJIbMaHCKOH 00-
IIECTBEHHOM MBICITH TOTO BPEMEHU 3Ta ujaes Obuia
COBEpIICHHO HOBOHU. IIpuuuHOM, omnpexnenusIen
YKa3aHHYIO TO3MLUIO, SIBISETCS paslesieHHe Biia-
CTEl Ha CBETCKYI0O M IyXOBHYIO C 3aKperjIeHHEM
Ka)KZ0M U3 HUX COOTBETCTBEHHO 33 IMUPAMH U CYJI-
TaHaMH, C OJTHOW CTOPOHBI, ¥ Xanu(oM — ¢ IPYTOH.

CrnexyeT OTMETHTh, YTO OJHHMM K3 OCHOBHBIX
MOHATHH, aHATTM3UPYEeMBIX anb-Papabu B coluab-
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HO-TIOJIMTHUECKUX TPaKTaTaX, ABIAETCS KaTeropus
crpaBeIMBOCTU. JJaHHOE MOHATHE apaOCKUM MBIC-
JUTENIEM UHTEPIpPEeTUpyeTCs Kak Mpolecc pacrpe-
JICJIEHNUs, a 3aTEM M COXPAHEHMsI paclpeleIeHHbIX
o6mux 6mar. CripaBeNTMBOCTE B IOHUMAaHUHN (BHIT0-
co(a 3aHMMaeT cpeAMHHOE MOJIOKECHUE MEXKIY Ha-
HECEHHMEM M HCHBITaHUEM HeclpaBeuBocTH. [lpu
3TOM HECNpPaBEUIMBBIM MPUYYAETCs] HE TOJBKO Ha-
CUJIbCTBEHHOE M3BSITHE NMPUHAJISKAIINX YETIOBEKY
Omar, HO W JOOpOBOJIbHAS Tepedaya CBOEH IOIH,
IIPU 3TOM UMEETCS CIeLHUalibHas OrOBOPKA, YTO 3TO
BO3MOJKHO TOJIBKO IPU YCJIOBUU HAHECEHHS CaAMHUM
aKTOM IIepeslauu H yuiepoa couuymy.

[IpaBmiibHOE pacmpeenenne MoOMpPEeHHs U Ha-
Ka3aHUs MEXIy WIEHaMH COOOIIECTBa, KaKOBBIM
ABJISIETCS COBEPIUEHHBIM ropoi, mo anb-Dapadu,
OTIpeIeNsieT CyTh CIPaBEAIMBOCTA. A HaKazaHUE U
MOOIIPEHHE, IPU 3TOM BBICTYMAIOT TPaHIMH TaKoH
CIpPaBeIMBOCTH.

«Bropoii VYuutens» Kak HMEHOBAIA aJlb-
®apabu nonHOCTHIO oaAepkuBacet [naToHa B ToM,
YTO JUISI CTAHOBJICHUS COBEPLICHHBIMU JIFOJbMHU, UM
HEOOXOAMMO pa3BUBAaTh UYYBCTBO YMEPEHHOCTH.
Crnenyet npeneOperaTh TAKUMH YyBCTBaMH Kak I0O-
CTOSIHHAs palocTh WM I1€4ajb, YPE3MEPHBIN CMeX,
a, ClIeI0BaTeIbHO, HAJ0 HAaXOIHUTh 30JI0TYIO cepe-
muny. «Jlobponerenu, — paccyxaaer anb-Dapadu,
MOTYT OBbITb OBYX BHIOB: 9MuuecKue u uHmennex-
myanvhble. VIHTEIIEKTyalbHbIE — 3TO NOOpoeTe-
JIM pasyMHOM 4acTu [AyIIH], TaKue, Kak MyJIpOCTb,
pasyM, cooOpa3uTeNbHOCTh, OCTPOTA yMa, HOHST-
JMBOCTh. DTHYECKHE — 3TO JOOPOIETENH CTpeMsi-
mielcd 4acTu [Iymiu], Takue, Kak yMEpPEHHOCTb,
XpabpocTh, ILIEAPOCTh, CHPABEAIMBOCTb. laKxke
nensTcess u, mopokm» (Anp-Papabu, 1994c: 180).
«Otnyeckue 100poAeTeNy U NOPOKU, MOTYT BO3HH-
KaTh U 3aKpEIUIAThCA B AyIIE B PE3yJIbTAT€ MHOTO-
KpaTHOTO TMOBTOPEHHUS JEHCTBUM, BO3HUKAOLIUX
OT JaHHOT'O HPaBCTBEHHOT'O [KayecTBa)], B TCUCHUE
KaKoT0-TO BpeMeHH. ..» (Anp-Dapadu, 1994c: 180).

TpeboBanus, KOTOPBIE NPEABSIBIAIOTCS K HOp-
Me npaBiieHHs rocynapctBoM (y anb-Papadbu 3T0
KOJJIEKTUBHOE Ha OCHOBE MYAPOCTH PYKOBOJCTBO
JKU3HBIO OOIECTBA), TOBOPUT O AEMOKPATHYHOCTH
€ro rocyAapCTBEHHO-NIPABOBBIX BO33PEHUM, 0 Oe-
PEKHOM OTHOIIEHHUH K 3aKOHOAATEIHHON MIPAKTHKE
nporutoro (Kanumesa, 2021: 84).

B paccyxnenusix apaOCKOro MBICIHUTENS ajlb-
®apabu OTHOCUTEIHHO MOJIUTHIECKOTO YCTPOICTBA
3a OCHOBY Opanack MyCyJbMaHCKasi OOILIMHA — Tep-
puTopHanbHoe 00BEIUHEHUE BEPYIOIIUX HA OCHO-
BE€ IIapuaTa, KOTopas MMela CUJIbHOE BIHUSHHE Ha
BIIACTHBIE CTPYKTYPHI. [[71sl mpaBUIBLHON OLIEHKH Io-
pOda-rocyaapcTBa Ba)KHO PacCMOTPEHHE MOpPailb-

HO-PETUTUO3HBIX KAaYeCTB MYCYJIbMAHCKOW OOIIN-
HBI («yMMBI»). Tak, o anb-®apabu, KOJICKTUBHBIH
rOpoJ, 3aHUMAIOIINN MPOMEXYTOYHOE TOJIOKEHIE
MEXIY T0OpOACTENLHBIM U HEBEKECTBEHHBIM TOPO-
namu, @apabu OMUCHIBAET OIHM3KO K KPUTHIECKOMY
m3o0pakeHnto nmeMokpatuu y Ilmatoma (Jledicr,
1997).

Ha nam B3rmsia, BEI3bIBA€T HHTEPEC OTHOIICHUE
anp-Dapabu k BompocaM IeMOKpPATHU W HAPOIOB-
JACTUS, a TOJ JAEMOKpaTUEU MBICIHUTENb MOapa3-
YMEBAET «KOJJICKTUBHBIN ropony». Kaxasiii, yero
OBl OH HH JKeJaJ, MOKET HaliTH B HEM, U TIOITOMY
JIOAW Pa3HbIX HAIMOHAIBHOCTEN M PEUTruil mpu-
0eraroT IMEHHO K 3TOMY OOIIECTBY, YTOOBI KUTh
coobma. B aTom ropoze cymecTByeT MHOKECTBO
noOpojieTesneit U rpexoB, ¢ POCTOM HACEJICHUS U
pacmmpeHus OIaromony4usi, rpexua u Jo0poje-
TeNN Takke yBenuuuBaiorcs. [lo anp-Papabu ge-
MOKpAaTHs, HapaBHE C IPYTUMH TMOJUTUYECKUMU
CHUCTEMaMU: oJurapxueit («ropog «oOMeHa») u TH-
paHuei («BIaCTOMIOOUBEII rOPOI»), MOIBEPraeTcs
kputuke (Jletict, 1997).

JlocTmkeHnto cuacThsi, cortacHo anb-Dapadw,
B JIOCTATOYHOW Mepe, NOJDKHA CIIOCOOCTBOBATH M
penurus. Co CBOWCTBEHHON eMy IIUPOTON KPYTo30-
pa anp-dapabu TOBOPUT HE 0 KAaKOH-TO OMpeIecH-
HOHM peNUruu, a O PeIuruyd BOOOIIE, PEITUTHH KaK
cnocobe mupoBoctpusatus (Anb-Papadbu, 1972b:
340-341). Penuruio MBICTUTENH TMPEACTABISI, IO
CYTH, TIOJIC3HOH Ui O0IIeCTBa, KaK OAHY U3 (HhopM
MIPOCBEIICHUS HAPOIHBIX MAacC, HaJNCKUX OT (HUIIO-
coduu. B oTiimume oT IpyTrux MBICIIATEICH MYCYITh-
MaHCKOTO CpEIHEBEKOBbs, alib-Dapabu momarai,
4YTO NOOpOJETEeNbHBIC TOpoia M A0OPOICTEIbHEIC
Hapobl MOTYT HCIIOBEIOBATh Pa3IUIHbIC PETUTHH,
a PYKOBOJICTBOBAThCA MPU 3TOM BEpPOMl B €IUHOE
cuactee. [loaToMy, HEeNb3s1 yTBEPKIaTh, 9TO OH CBSI-
3BT TOCTPOEHHE CBOETO HIEATBFHOTO TOCyAap-
CTBa C UCIAMCKOHN HJEOJIOrUEH, C POJIBIO IlIapuaTa
B JIOCTH)KEHUH COIMAIBHOTO HJIeala.

3akiIouyenne

Takum 00pa3zoM, MOKHO KOHCTATHPOBATH, UTO B
cBoeM ab-Mapabu mpuberaet k 00bsicHeHUIO bora
kak [lepBONpUYMHEI, OMUPAsACh HA BO3MOXHOCTH
PAIMOHAIMCTHYECKOTO MOCTHXKeHUs. Dutocod-
cKoe BujieHUE anb-Dapadu OJU3KO TECOJOTHUSCKUM
B3MJISIJIaM €T0 STIOXH, HO, HEITb3s1 OTOXIECTBISATh UX
¢ pumencTCKO-peTMTHO3HBIMHE B3TIISAAMH TPAIUAIIN-
oHanucToB. Ha Ham B31J11[], HCCOMHCHHO, BbhIpa3um
MHEHHE MHOTHX YYEHBIX, KOTOPbIC MOJIAraroT, YT
KOHIIETIHsI coBepiieHHoro ['pana y ¢punocoda Haz-
peNUruo3Ha.
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Br13biBaeT mo celi ieHh MHTEPEC 3aTPOHYTHIC
B COIMAIFHO-TIOMUTHYECKUX HCCIEIOBAHUIX BO-
MPOCHI COOTHOILIEHUS PEIMTHU U IOPUCIPYACHIINH,
rae anb-Papabu paccMaTpHUBaeT IMOCISAHIOK Kak
HayKy, BOOPY)KAIOIIYyI0 WHIMBHAA CIIOCOOHOCTHIO
OLICHUBATh J'[IO6I)IC B, «HEIOCTATOYHO JSCHO
OTpe/IeTICHHbIE B KAHOHWMYECKOM TpaBe KaKOH-TH-
00 PEeUTHH, YCTAHOBIEHHOM ISl KAaKOTO-JIH0O0 Ha-
poJZiay, U BHOCUTH B HUX U3MeHeHus (Anb-Dapadwy,
1972b:183-184).

Anp-®apabu  yaamoch co3gaTh TapMOHHY-
HOE coYeTaHue cBOMX uaei c¢ ¢unocodcko-3TH-
YECKHMH BO33PCHUSMH aHTHYHOTO MHUpPA, YTO
CIOCOOCTBOBAJIO CO3JAHHIO TIEPBON COLHMAIBHO-
MOJUTUYECKON KOHUEMNIMU MyCyJibMaHCcKoro Boc-
TOKa, OCHOBAaHHOW Ha CHCTEME HPABCTBEHHOTO
JOTKEHCTBOBAHMS.

BeccriopHo, Ha/to MpHU3HATH TYMaHHU3M U YeJI0Be-
KOJroOMe aBaHrap/a cpeiHeBeKoBoro Bocroka AQy
Hacp anp-®apabu, KOTOPBIH NPU3bIBaJ 00CCIICYUTh
YeJI0BEUYECKOEe CYACThEe B ATOM, 36MHO KU3HHU, HO B
CHITy HEpPa3BUTOCTH COIMAIFHBIX OTHOIICHUH, K CO-
KAJICHUI0, OH HC BUCJI HHBIX HYTeﬁ K JOCTHKCHUIO
CYACThs, KPOME HPAaBCTBEHHOTO COBEPLICHCTBOBA-
HUs caMuX cebs. IMeHHO eMy pHUHAIEXKHT 3aCITy-
ra U TIEpBEHCTBO B pPa3pabOTKe CHUCTEMBI B3IIISIOB
Ha YeJOBEKa, B PACIIMPCHHUU TPAHHI] YMO3PCHHS
JI0 pacCMOTPEHHS TPUPOJIBI YEIOBEKa, CMBICIIA €T0
JKU3HU, €ro Mecta Bo BceneHHo# u posn B 001Ie-
CTBE, IPUPO/BI TOCYIAPCTBEHHOTO 00BeIMHEHNS, B
CIIOCOOHOCTH OPHUTHHAIBFHO BBIPA3UTh CBOIO TMO3H-
LU0 HEYJIOBJIETBOPEHHOCTH MCIAMCKOM KOHIICTIIIH-
el uenmoBeka.

B memom, wcTHHHBIN rymaHu3M ainb-Dapadbu
3aKII0vajicsd B CO3JaHUM YYCHHUS O COBEPLICHHOM
MpaBUTENE, CIIOCOOHOM OCYIIECTBISATH IOJIUTHKY,
HaIpaBJeHHYIO Ha OJ1aro 4eioBeKa U rocyAapCcTBa,
PACKpPLITh JIIOAAM CMBICT CYHACTbhiA, 3aCIYyXUTh HUX
M000Bb, YKa3bIBas MyTh K YIIYYIICHHUIO KU3HU, YTO
Hamboee akTyalbHO W MO ced neHb. Bemp ocobo

HecuacTiuBel 10 anb-Papabu kurenu Oe3HpaB-
CTBEHHOTO TOpOJia, KOTOphIE, 3HAasA, YTO €CTh CYa-
CThE, HE HAMEPEHBI CTPEMHUTHCA K €r0 pean3alinu
W MIOMHMO TOTO YMBIIIICHHO OCYIECTBISIIOT 0e3-
HPaBCTBEHHBIE TIOCTYIIKH.

B aToMm 3akmrouaeTcs, To HamieMy MHEHHIO,
U CyTh MOJHUTHYECKOH ¢unocohun anp-Dapadu,
uMeHHO 3Ta ¢unocodus anp-Dapabu, oxBaTbiBas
MHOTHE CTOPOHBI KHI3HU 00IIECTBA B LIEJIOM, MTOCBSI-
[IeHA TPHHIUIIAM ¥ HOpMaM (YHKIMOHUPOBAHUS
Pa3IMYHBIX THIOB MOJMTUYECKUX COOOIIECTB, T.C.
BBIPa0OTKE PYKOBOACTB YIIPABIICHUS JIOJABMH H
CIoco00B peanu3aiuy BCEOOIEro CuacThs depes
JeSITEIbHOCTD MONIMTHYECKUX 00BbenuHenuii. I'ocy-
JIApPCTBO TPH ITOM SIBIISIETCS JIUIIb CPEACTBOM JIO-
CTYDKEHHUS CUACTBS.

B ctpanax Apabckoro Boctoka Oblia BeIpaske-
Ha TeCHasl CBA3b PEIIUTHH ¥ TTOTUTHKH, & 3TO MOYKHO
OOBSCHUTH TEM, YTO JEHCTBYIOIIEE MPABO COJCP-
»anock B Kopane, a BnacTh BbICTyNaja CpeCTBOM
€r0 OCYIIECTBIICHUS. DTO IO CYTH OOBSICHSIET MHO-
T'He IPUYMHBI, TI0YeMY B TEOPETHYCCKHX KOHCTPYK-
[USAX UCITAMCKHUX MBICIHTENEH He ObLIO MecTa JUIs
00CyXaeHHS TPOOJIEM TIPOUCXOKIACHUS, YCTPOU-
cTBa, ()OPM roCyaapcTBa, COOTHOLICHHUSI TOCYyaap-
CTBa W TpaBa, IEPKBU U TOCYJIApPCTBA, CBETCKOTO H
KaHOHUYECKOTO TIpaBa W MHOTO JIPYTHX TpoOieM,
KOTOpBbIE MHTEPECOBAJIM MbICIUTENEH 3amnaJHon
EBpomer. [Ipu 3TOM penurus BeicTynana y HUX Kak
colpanpHasl U JAyXOBHas OCHOBa IpaBa, rocynaap-
CTBa, MOJUTUKHU, KOTOpasi O0bEANHSIA MyCyJIbMaH-
CKHUe OOIUHBI.

B s3T10# CcBSI3U cuuTaeMm, YTO MOJUTHUKO-IIPABO-
BbIe BO33peHUs anb-Dapabu Bo Bce BpeMeHa SIBIIA-
FOTCSI CBOEBPEMEHHBIMH H aKTyalIbHBIMU, 0COOEHHO
JUISL pa3BUTHsI COBPEMEHHBIX HE3aBHCUMBIX TOCY-
JapcTB, X HAJ0 W3ydyaThb BHOBb M BHOBB, Iepe-
OCMBICIIMBATh OT/AEIbHBIE KIIOUEBBIC TTOIOKCHUS
MBICIIUTEIIS, PACTIPOCTPaHssI B HalleM OOIIeCTBEeH-
HOM CO3HaHHHM CBET A0Opa U TapMOHHUHU.
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ENSURING THE RIGHT OF A PERSON
AND A CITIZEN TO HEALTH IN THE REPUBLIC OF KAZAKHSTAN
IN THE ERA OF ARTIFICIAL INTELLIGENCE

The article is devoted to the study of ways to regulate human rights to health in the era of artificial
intelligence. In Kazakhstani judicial practice, there is no scientific development of legal issues and other
issues of legal regulation of artificial intelligence. Digital health technologies are announced as an im-
portant solution to the problems and shortcomings in the provision of quality health care to achieve the
Sustainable Development Goals. However, they pose a threat to privacy and privacy, which can lead to
discrimination and violence, resulting in violations of health, housing, employment, freedom of assem-
bly, expression, protection from unjustified detention, physical autonomy and security. Overall, without
proper planning and safeguards, digital health technologies can increase health inequalities, widening
the digital divide that separates those who can and cannot afford such interventions. This article de-
scribes the main health risks associated with digital technologies, as well as the ethical and human rights
standards associated with their use. It also proposes several strategies to reduce the risks associated with
digital health technologies and discusses accountability mechanisms.

Key words: human rights, artificial intelligence, medical law, WHO, legal regulation.

A.E. Eneren

A.H. TymunaeB atbiHaarbl Eypasng yatTbik yHMBepcuTeTi, KasakcraH, AcTaHa K.
e-mail: erke_1_9@mail.ru

JKacaHApbl MHTeAAeKT AdyipiHaeri Kasakcran PecnybankacbiHAa
AAAM )KOHEe a3amMaTTapAblH, A@HCAYAbIKKA KYKbIFbIH KAMTamMachbl3 eTy

Makana »acaHAbl MIHTEAAEKT ASYPIHAETI aAaMHbIH, AEHCAYAbIKKA KYKbIKTApPbIH peTTeY TOCIAAEPIH
3epTTeyre apHaAfFaH. KasakCTaHAbIK 3aH, FbIAbIMbIHAQ KYKbIKTbIK, CUMATTaFbl MOCEAEAEPAIH, XKacaHAbI
MHTEAAEKTTI KYKbIKTbIK, PeTTeyAiH 6acka Aa MOCEAEAEPiHIH FbIAbIMU BHAEAYI XKeTKIAIKCi3. CaHAbIK,
AEHCayAbIK, CaKTay TeXHOAOTrMsAapbl TypakTbl AaMy MakcaTTapblHA KOA >KETKi3y >KOAbIHAQ camnaAbl
MEAMLIMHAABIK, KOMEK KOpCeTyAeri npobAeMasap MeH OAKbBIAbIKTAPAbIH, MaHbI3Abl LIELiMi peTiHAe
KapusianaHAbl. AereHMeH oAap >KeKe emipre >XaHe KYMUSIAbIAbIKKA Kayin TOHAIpeai, BYA KeMCITyLWiAiK
MeH 30PAbIK-30MObIAbIKKA 9KEr COFybl MYMKiH, COHbIH CAaAAAPbIHAH AEHCAYAbIK, TYPFbIH YI, XXYMbICKa
OpHaAacy, >KMHaAy, Mikip 6iAAipy 6OCTaHAbIFbI, HEri3Ci3 KamayaaH Kopfay, AeHe aBTOHOMMSICbl MeH
Kayincisaik KykblkTapbl Oy3biAaabl. KeH MarbiHaAa aMTKaHAQ, TUICTI XKOCMapAayCbl3 XeHe Kayinci3aik
LIapaAapcbI3 LMPAbIK, AEHCAYAbIK, CakTay TEXHOAOMMSIAAPbI MyHAQM apaAacyAapFa KOA >KeTKi3e aAaTblH
YKOHE KOA >KeTKi3e aAMaiTbIHAQPAbI aXKblpaTaTbiH LUMQPABIK, TEHCI3AIKTI KEHENTY apKbIAbl AEHCAYAbIK,
CaAaCblHAAFbl TEHCI3AIKTI apTThIpyFa bIKMaA eTyi MyMKiH. ByA MakaAa UM@PAbIK TEXHOAOrMSIAAPMEH
6aAaHbICTbI AEHCAYAbIKKA KEAETIH Heri3ri 3usiHAapAbl, COHAQM-aK, OAApAbI NaAaAaHyFa 6anAaHbICTbI
3TUKAAbIK >KOHE aAaM KYKbIKTapbl CTaHAAPTTapblH cunatTariAbl. OA COHbIMEH Katap UMPAbIK,
AEHCayAbIK, CaKTay TEXHOAOIMSIAAPbIMEH GaNAQHBICTbI TOYEKEAAEPAI a3aMTyAbIH GipHelle CTpaTernsacbiH
YCbIHaAbI XKBHe >KayankepLUiAik TeTIKTEPiH TaAKbIAQAABI.

Ty¥iiH ce3aep: aAaM KYKbIFbl, )KacaHAbl MIHTEAAEKT, A€HCayAbIK, KYKbiFbl, AACY, KYKbIKTbIK, pETTEY.

A.E. Eneren
EBpasuiickmii HaumoHaabHbIN yHMBepcuTeT uM. A.H. [ymunaeBa, KasaxcraH, r. ActaHa
e-mail: erke_1_9@mail.ru
O6ecneyenue npaBa 4YeAaoBeKa U rpaXkAdHMHa Ha 3A0pPOBbe
B Pecny6Anke KasaxcTtaH B 3noXy MCKYCCTBEHHOIO0 MHTEAAEKTA

CraTbs MOCBsILLLEHA M3YYEHWMIO CMOCOOOB PEryAMpoBaHUS MpaB YEAOBEKA Ha 3A0POBbE B 3MOXY
MCKYCCTBEHHOI O MHTeAAEKTa. B ka3axcTaHckon cyaebHOM NMpakTUKe OTCYTCTBYeT HayuHas pa3paboTka
MpaBOBbIX BOMPOCOB M APYrMX BOMPOCOB MPABOBOrO PEryAMPOBaHUSI MCKYCCTBEHHOrO MHTEAAEKTa.
LindpoBble TEXHOAOTMU 3APABOOXPAHEHUS OOBSBAEHbI BaXKHbIM peLLEHNEM MPOOAEM M HEAOCTATKOB
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B MPEAOCTABAEHMM KA4YeCTBEHHOM MEAMLIMHCKOM MOMOLWM AAsi AocTvdkeHumsi Lleaein B obaactm
ycTonumBoro passutmg. OAHAKO OHU MPEACTABASIOT Yrpo3y HEerNnpPUKOCHOBEHHOCTU YACTHOM >KM3HU U
HEMPUKOCHOBEHHOCTM YaCTHOM XXM3HM, UTO MOXKET MPUBECTU K AUCKPUMMHALMU M HACUAMIO, MPUBOAS
K HapyLleHMsIM 3A0POBbSI, XXMAbSI, 3aHITOCTM, CBOOOAbI COOPAHWIA, BbIPAXKEHWSI MHEHWIA, 3alLMTbl OT
Heo6OCHOBAHHOI O 3aAep>KaHMsl, PU3NYECKON aBTOHOMMM 1 6e30MacHOCTH. B ueAom, 6e3 HaaAexxalero
NnAaHMpoBaHus M mep 6e30MacHOCTM UMPOBbIE MEAMUMHCKME TEXHOAOTMM MOTYT YBEAMUUTb
HEpPaBEHCTBO B OTHOLUEHMM 3A0POBbS, YBEANMUMBAS LM(POBOM pa3pbiB, KOTOPbIN pa3AeAsieT Tex, KTO
MOXET M HE MOXKET MO3BOAUTb cebe Takme BMellaTeAbCTBA. B 3Toi cTaTbe onmcaHbl OCHOBHbIE PUCKM
AAS 3A0POBbSI, CBSI3aHHbIE C LM(PPOBbIMM TEXHOAOI MMM, A Tak>Ke STUUECKME CTAHAAPTbI M CTaHAQPThI
npaB YeAOBeKa, CBSI3aHHble C MX UCMOAb30BaHWeM. B HeM Takyke npeaAaraeTcs HECKOAbKO CTpaTermi
MO CHMXKEHMIO PUCKOB, CBSA3AHHbIX C TEXHOAOTMSIMM LIMCPPOBOrO 3APABOOXPAHEHMS!, M 0OCY>KAQIOTCS

MeXaHN3Mbl MOAOTHETHOCTHU.

KAloueBble cAOBa: npaBa YeAOBeKa, MCKYCCTBEHHbIA WHTEAAEKT, MeAMLMHCKoe npaso, BO3,

NpaBoBOE peryAMpoBaHue.

Introduction

Good health is a prerequisite for the progress
of individuals and society as a whole. Artificial
Intelligence (AI) is the latest technological
innovation that is rapidly impacting the healthcare
industry. Like many technological innovations
in health care, it has great potential to improve
individual and public health, but also risks to
individual rights and public health. In addition,
the pace of development and implementation of
these technological developments is much faster
than the regulatory framework that governs them,
which requires careful attention from policy and
policymakers. The use of Al in healthcare represents
a paradigm shift occurring in healthcare as a whole,
shifting the focus from disease and therapy to self-
management of health/wellness/prevention and
from universal treatment protocols to personalized
precision medicine. In this evolving environment,
full respect for human rights, including social rights,
must guide health policy development and further
technological progress. This is necessary to ensure
the safe introduction of more mature IP mechanisms
from the perspective of human rights and the fair and
equitable distribution of the benefits of innovation in
society.

Implementationofdigitalhealthcaretechnologies
with the help of artificial intelligence should comply
with the principles of protection of the human right to
health. Enshrined in several human rights treaties, the
right to health has four main elements: accessibility,
affordability, acceptability and quality. The use of
digital technologies for healthcare must satisfy at
least these four key elements. These obligations
mean that governments must ensure that digital
infrastructure is available across the country, both in
terms of hardware (such as computers, cell phones,
cell towers, Internet and broadband) and software

(such as applications). It also includes digital
literacy training for all users, including leaders,
health professionals and communities. Addressing
the availability and affordability of digital health
technologies supports efforts to address the digital
divide. Digital health technologies should be a step
towards supporting states in the implementation of
the right to health, which means that they should
be suitable and of good quality for all communities
(that is, they should be able to perform clinical or
public health services). Although there is no specific
global treaty addressing human rights related to
digital technologies, many existing human rights
obligations apply.

Materials and methodology

General scientific methods were used during the
research. The method of careful study of scientific
and theoretical materials was the main one. The
method of analysis was used during the formulation
of proposed new Kazakh laws on issues of human
rights protection during the use of JI in medicine,
as well as during the formulation of proposals for
the development and adoption of new international
conventions in the studied areas. The generalization
method was used in drawing up the conclusions
of this article, and the logical method was used to
justify the need to introduce medical devices based
on JI into diagnosis, treatment and rehabilitation
processes in order to facilitate the work of doctors.

The theoretical basis of the study was provided
by scholars in the field of international law,
including J. Tobin, who deeply studied the field
of health law (Tobin 2012), and others. works.
International treaties related to human rights, WHO
guidelines and regulatory legal acts of the Republic
of Kazakhstan were considered as the information
base for the preparation of the article.
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Results and discussion

In 1942, the science fiction writer Asimov
described the famous “Laws of Robotics” in his
story “Detour” (which was included in his 1950
collection of stories “I, Robot™):

1. The robot must not harm a person or avoid
harming a person through its inaction.

2. A robot must obey orders given by humans,
unless such orders conflict with the First Law.

3. A robot must protect its existence unless such
protection is inconsistent with the First or Second
Law.

These “laws” raise more questions than they
answer, making them a very interesting attempt
to counter the unpredictability of autonomous
computing systems (Mireille Hildebrandt, 2020).
In this regard, devices made on the basis of Al,
which are subject to special supervision in any field,
especially in healthcare, are causing concern.

The right to the highest attainable standard of
physical and mental health is not a newly invented
phenomenon. At the international level, it was first
formulated in the 1946 Constitution of the World
Health Organization (hereinafter — WHO), in its
preamble, health is defined as “a state of complete
physical, mental and social well-being and not
merely the absence of disease or infirmity.” The
preamble further states that “The enjoyment of the
highest attainable standard of health is one of the
fundamental rights of every human being, regardless
of race, religion, political opinion, economic or
social status.” (Constitution of the World Health
Organization, 1946).

Efforts to enumerate human rights and strengthen
their protection through clear legal mechanisms are
contained in international and regional human rights
conventions, including the Universal Declaration
of Human Rights, the International Covenant on
Economic, Social and Cultural Rights (including
General Comment No. 14 defining the right to health
), as outlined in regional human rights conventions
such as the International Covenant on Civil and
Political Rights and the African Charter on Human
and Peoples’ Rights, the American Convention on
Human Rights, and the European Convention on
Human Rights (Tobin 2012). Thus, according to
Article 12 ofthe International Covenanton Economic,
Social and Cultural Rights: “States parties to this
Covenant recognize the right of everyone to achieve
the highest level of physical and mental health. In
order to fully realize this right, the states party to this
Covenant shall: a) ensure a reduction in the number
of stillbirths and alienation of children and create
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conditions for the healthy development of children;
b) improvement of all aspects of environmental
hygiene and labor hygiene in industry; c) prevention
and fight against epidemic, endemic, occupational
and other diseases; d) in case of illness, should
include the necessary measures to create conditions
for providing medical aid and medical care to all”
( International Covenant on Civil and Political
Rights, Article 12). From helping doctors diagnose
diseases more accurately to making personalized
recommendations for patient care and increasing
access to specialized medical consultations, some
of the most promising and impactful applications
of Al are in healthcare. However, there are ways in
which IWs threaten the right to health. One is the
ability to discriminate or program Al-based systems
to prioritize outcomes (eg, cost savings) over patient
well-being (Access Now: Human Rights in the Age
of Artificial Intelligence — The Jus Semper Global
Alliance, 2021).

Not all governments sign up to key human
rights instruments; some have signed but not ratified
such charters or expressed reservations about some
of the provisions. However, in general, human
rights set out in international instruments establish
a framework for the protection and promotion of
human dignity worldwide and are implemented
through national legislation such as constitutions or
human rights legislation.

Machine learning systems can promote human
rights, but they can also violate basic human rights
standards. The Office of the High Commissioner
for Human Rights has made a number of findings
regarding the implementation of human rights by
the AL

In guidance issued in March 2020, the Board
noted that Al and big data “when new technologies
are developed in an accountable manner” can
improve the human right to health and ensure
that some vulnerable populations have access
to effective, personalized care, such as assistive
devices, embedded environmental applications and
robotics. . In addition, the Board noted that such
technologies may dehumanize care, violate the
autonomy and independence of older people, and
seriously threaten the privacy of patients — all of
which are in violation of the right to health.

In a speech to the Human Rights Council in
February 2021, the United Nations Secretary-
General highlighted a number of human rights
concerns related to the growing collection and use
of data on the COVID-19 pandemic and called on
governments to “place human rights at the center
of regulatory frameworks and legislation for the
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development and use of digital technologies “to
be placed”. Human rights organizations have
interpreted and, where necessary, adapted existing
human rights laws and standards for the assessment
of Al and are revising them in light of the challenges
and opportunities related to Al

In 2018, a coalition of advocacy and
technology groups released a Machine Learning
Standards Declaration in Toronto, calling on
both governments and technology companies to
ensure that algorithms uphold the core principles
of equality and non-discrimination. The Toronto
Declaration: Protecting the Rights of Equality and
Non-Discrimination in Machine Learning Systems
is a declaration that advocates responsible practices
for machine learning practitioners and policy
makers. It is a joint statement issued by groups
such as Amnesty International and Access Now,
with other prominent signatories including Human
Rights Watch and the Wikimedia Foundation.
This declaration addresses the human rights
impact of Al and places Al within a universally
binding and valid framework of human rights
laws and standards; it provides public and private
sector accountability and mechanisms to protect
individuals from discrimination and promotes
equality, diversity and inclusion, while ensuring
fairness and effective remedies and remedies (The
Toronto Declaration, 2018).

The recommendations of the Organization
for Economic Co-operation and Development
(hereinafter — OECD) Council on Artificial
Intelligence, the first intergovernmental Al
standards, were adopted by 36 OECD member
countries in May 2019 and have since been adopted
by a number of partner countries. The OECD IA
Principles were the basis for the IA Principles
endorsed by the G20 governments in June 2019.
Although the OECD recommendations are not
legally binding, they contain political commitment
and have been influential in helping governments
develop national legislation and international
standards in other policy areas (such as privacy
and data protection). The OECD has launched an
online Al public policy platform, the Al Policy
Observatory (see section 9.6), and has collaborated
with the Council of Europe, the UN Economic,
Scientific and Cultural Organization (UNESCO)
and the WHO on the ethical implications of Al on
these and other initiatives.

The right to health applies to all states: every
state has ratified at least one international human
rights treaty that recognizes the right to health.
Moreover, states have undertaken to protect this

right through international declarations, domestic
laws and policies, and international conferences.

In recent years, the right to the highest attainable
standard of health has been promoted by, for
example, human rights treaty monitoring bodies,
the WHO and the Commission on Human Rights
(now replaced by the Human Rights Council),
which in 2002 endorsed the mandate of the Special
Rapporteur on the right of everyone to the enjoyment
of the highest attainable standard of physical and
mental health. These initiatives have helped clarify
the nature of the right to health and how it can be
realized.

In March 2020, based on the decision of the
40th session of the UNESCO General Conference
(Resolution 40 C/37), the Director General
established a special expert group (SEG) to prepare
a draft recommendation on the ethical aspects of
artificial intelligence.

Taking into account the difficult situation caused
by the COVID-19 pandemic, from the end of March
to the beginning of May 2020, the work of the SEG
was carried out online and ended with the preparation
of the initial draft of the recommendation on the
ethical aspects of Al In this document, member
states are encouraged to use effective Al-based
systems to improve public health and ensure the
realization of the human right to life, to strengthen
and support international cooperation in the face of
global health threats and uncertainties, and also to
ensure that Al-based systems implemented in the
health sector comply with international legislation
and it is said that it should strive for compliance
with international norms, principles and standards
in the field of human rights (Ethics and governance
of artificial intelligence for health: WHO guidance.
Executive summary, 2021). As a member state of
UNESCO, the Republic of Kazakhstan should also
take into account the recommendations on legal
regulation and ensuring the rights of citizens to
health when applying Al

In the Republic of Kazakhstan, in the field of
increasing the efficiency of the health care sector
and the accessibility of medical care to the entire
population, the goal of achieving this through
digitization has been advanced, in particular, the
integration of basic services with information
systems in the health sector, the use of mobile digital
applications, the introduction of electronic health
passports and the transition to paperless hospitals.
. For this purpose, the Ministry of Health, together
with experts and representatives of the business
community, has developed new ways of digitizing
health care.
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Currently, 4 health care projects based on JI are
being implemented in the territory of the Republic
of Kazakhstan.

1. Medical certificates with QR-code to protect
against forgery. The purpose of the project is to solve
the problem of fraud during the issuance of medical
certificates, to prevent the possibility of falsification
and to ensure the transparency of this process.
Advantages of the project: “Smart Astana” mobile
application allows you to check the correctness of
the disability sheet of references.

2. Smart clinic. The goal of the project is to
reduce the number of queues and medical errors
when prescribing medicines and referrals for
examination. Increasing the accuracy, speed and
informativeness of diagnostic studies (to reduce the
number of complications of chronic diseases in a
certain period of time and to reduce the incidence in
general) and to increase the level of compliance of
treatment with established standards. Advantages of
the project: an opportunity to make an appointment
for medical specialists in one of the following
ways: by calling the clinic’s call center, using the
“electronic government” portal, using a mobile
application, making an appointment with a doctor
using a self-writing terminal located in the lobby of
the clinic.

3. Robotic surgeon. The reference center for
robotic surgery was established on the basis of
the hospital of the Presidential Administration
of the Republic of Kazakhstan and offers all the
opportunities for the implementation of medicine
with the help of a robot — a new direction in surgery
for Kazakhstan. This is the first such project in
the post-Soviet space, which was created not only
for the purpose of conducting clinical trials and
operations, but also for training and improving
the skills of doctors. Three-dimensional control of
the operating field by the robotic surgeon; enlarge
the image of the operating organs several times;
complete elimination of hand tremors; lack of large
incisions and a quick recovery period for the patient;
minimal risks of infection; created as an aid to the
specialist, ensuring the absence of severe pain after
surgery.

4. Al for oncology treatment. Treatment of
oncological diseases requires doctors to find
an individual case for the patient and constant
monitoring of the condition, because there are
no universal methods of treatment. Artificial
intelligence, which has recently been piloted in
Kazakhstan’s health care sector, can help monitor
world treatment practices and make more accurate
diagnoses. To address this issue, a pilot trial was
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conducted using IBM’s Watson for Oncology, a
cognitive platform that provides oncologists with
evidence-based medicine treatments. The program
selects individual methods of treatment, expands
access to oncological expertise and analyzes a
large volume of medical literature, processing
data from more than 300 medical scientific
journals, 200 textbooks and about 15 million
texts. Watson for Oncology artificial intelligence
was trained by leading oncologists from the
National Comprehensive Cancer Network. Watson
for Oncology has successful experience in 15
leading countries of the world (official website
of the Electronic Government of the Republic of
Kazakhstan). Along with the development of such
new technologies, there is a risk of violation of
human rights, including the right to health.

The Constitution of the Republic of Kazakhstan
dated August 30, 1995 also announced the obligation
to preserve the social rights of citizens. According
to Article 29 of the Constitution of the Republic of
Kazakhstan, “Citizens of the Republic of Kazakhstan
have the right to protect their health.” Also, “Citizens
of the Republic have the right to receive the amount
of guaranteed medical care established by law free
of charge.” (The Constituruion of RK, article 29).

The concept of the right to health may also
include the right to protection of personal data,
in our case medical data. States should establish
a legal framework that provides appropriate
safeguards in the event that PI systems rely on the
processing of genetic data; personal data related to
offenses, criminal cases and convictions, as well as
related security measures; biometric data; personal
data relating to “racial” or ethnic origin, political
opinions, trade union membership, religious or other
beliefs, health status or sex life. Such safeguards
should also protect this data from being processed
in a discriminatory or one-sided manner.

The main principles of using information
technologies for health care purposes in Kazakhstan
are normatively approved in Chapter 7 on digital
health care of the Code of the Republic of Kazakhstan
dated July 7,2020 No. 360-VI “On Public Health and
Health Care System”. Thus, according to paragraph
1 of Article 62: “The specifics of the protection of
electronic information resources containing personal
medical data are established in accordance with
the legislation of the Republic of Kazakhstan on
information and personal data and their protection”
(On Public Health and Health Care System” of the
Republic of Kazakhstan dated July 7, 2020 RKZ
Code No. 360-VI). Before the approval of this code,
there was a significant number of regulatory legal
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acts regulating social relations related to human life
and health, however, they led to certain difficulties
in the application of health care legislation. The new
Code of the Republic of Kazakhstan “On Public
Health and the Health Care System” provides for
a fundamentally different way of regulating public
relations in the field of health care, and it defines
the legal, organizational, economic and social
foundations of health care services in the Republic.
The Health Code combines the maximum possible
number of norms in one act, they regulate the scope
of the complex of various relations in the field of
health care and are aimed at systematizing the
legislation in the field of health care and bringing
it into line with international norms and standards.
This Code does not provide specific measures to
protect citizens’ rights to health related to artificial
intelligence, although there are provisions indirectly
related to Al for health purposes. Additional
provisions regarding the confidentiality of personal
medical data are specified in Article 273 of the
Code. Thus, “Personal medical data, the fact of
seeking medical help, information about the state of
a person’s health, the diagnosis of his illness, and
other information obtained during his examination
and (or) treatment constitute the confidentiality of
a medical worker.” In addition, other legislative
and normative legal acts of the Republic of
Kazakhstan, including the Laws of the Republic of
Kazakhstan “On Information” (Law of the Republic
of Kazakhstan dated November 24, 2015 No. 418-V
RKZ) and “On Personal Data and Their Protection”
(Law of the Republic of Kazakhstan Law N 94-V of
May 21, 2013) is applied. These documents regulate
various aspects of digitization, but not in terms of a
specific technology (artificial intelligence, big data,
blockchain, etc.), but in terms of digital data and the
general terms of digital data use, processes and their
impact on health or the health care system. These
documents regulate directly related rights, such
as protection of personal data, privacy, and health
rights.

In the Republic of Kazakhstan, many diagnostic
and rehabilitative processes are being carried out
with the use of JI in medical institutions and research
and medical centers, and many newly invented
devices for medical purposes using JI are being
launched. However, due to the fact that this industry
is relatively new in Kazakhstan and there have been
no violations and, accordingly, court cases related
to it, legal means of regulation have not yet been
conceived. However, as a member of the WHO, it
is better for this organization to adhere to the WHO
guidelines on the use of JI in the field of health

care and its ethical principles, adopted in 2021, and
other regulatory and legal documents related to this
field, because it establishes world standards for the
protection of the human right to health.

Conclusion

Currently, there is practically no systematic
regulation of the development, production and
use of artificial intelligence at the national and
international level, which makes it difficult to solve
important legal issues related to the use of artificial
intelligence.

Digital technologies hold great promise for
eliminating disparities and barriers to quality and
access to health care. They have the potential
to reduce healthcare costs, transform healthcare
systems to deliver more accurate and timely care,
and break down silos across sectors. But the fear
of rights-infringing digital technologies is real
and rooted in the experiences of a population that
already faces discrimination, social marginalization
and surveillance. In the future development of
digital health technologies, more emphasis should
be placed on the development of community-owned
technologies according to ethical principles aimed
at promoting accountability and justice. They can
also facilitate the reporting of wrongdoing by law
enforcement agencies against vulnerable and key
populations. Governments should also ensure that
digital health measures directly address the digital
divide and inequalities in access. In addition,
governments should use the data provided by digital
health technologies to increase transparency and
facilitate dialogue with the public to inform and
validate outcomes.

The variety and complexity of digital health
technology makes it difficult for the layperson
or anyone else to understand the implications
of pressing the ‘“accept” button when a five-
thousand-word message appears on a phone screen.
Addressing this and harnessing the potential of
digital health technologies requires a meaningful
adoption of standards and principles to ensure that
these technologies truly protect rights, empower
people and do not harm.

The creation of a regulatory legal framework
in the field of development and use of artificial
intelligence should be carried out smoothly and
carefully, taking into account the specifics of the use
of Al in various fields and possible risks, as well as
on the basis of clearly developed ways of regulating
the need to develop new technologies for the benefit
of the individual, society and the state.
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LATEST TRENDS IN THE DEVELOPMENT
OF SPECIAL ECONOMIC ZONES: CONSTITUTIONAL
REGULATION, LEGISLATIVE DELEGATION
AND ORGANIZATIONAL INDEPENDENCE

Special economic zones (SEZ) proved themselves as an effective tool for the countries to attract
foreign direct investments into the national economy. Although, despite the fact that their number and
variety is increasing worldwide, special economic zones in the financial sphere seem to be the platform
for the most innovative and comprehensive experiments to be tested in Asian continent. In the early
1980s the China started an economic reform and after conducting the investigation, the state leader-
ship decided to apply several bold decisions, including organizational decentralization of the local SEZ
administration as well as legislative delegation. Later, given measures were supplemented with the con-
stitutional reforms. The desired results were not long in coming and the new generation of autonomous
SEZ in financial sphere continued to be created in China. Two decades later, states from the Gulf region
presented a similar yet modified method of developing SEZ with a comprehensive organizational frame-
work and legislative autonomy resembling the concept of the ‘state within a state’. Whereas the latest
country adopting Gulf experience is the Republic of Kazakhstan which employed similar strategy and
established an Astana International Financial Center financial center in the capital of the state. Overall,
important lessons to be learned from the successful special economic zones in the financial sphere are
the organizational autonomy, legislative delegation, implementation of the common law principles and
constitutional regulation of all the mentioned policies.

Key words: Special economic zones, constitutional reforms, legislative delegation, organizational
autonomy, common law, Astana International Financial Center.
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ApHaribl 3KOHOMMKAAbIK aHMaKTapAbl peTTeyAjiH, COHFbl TEHAEHLMSIAAPDI:
KOHCTUTYLMSIABIK, PEeTTey, 3aH, LibIFapy 6acTamachl XXKaHe YHbIMAACTbIK, TOYEACI3AIri

ApHaiibl 3KOHOMMKaAbIK, aniMakTap (ADA) eAAiH YATTbIK, 3KOHOMMKACbIHA TiKEAel LUeTeAAIK
WHBECTULMSAQPADBI TAPTYAbIH TUIMAI KYpaAbl ekeHiH aaAaeaseai. OAapAbIH aAyaHAbIFbl MEH CaHbl AyHUE
>KY3IHAE apTbin KeAe »KaTKaHblHA KapamMacTaH, Kap>Kbl CEKTOPbIHAAFbl ApHaibl DKOHOMMKaAbIK, AiMaKTap
Kasipri yakpiTta A3MsHbIH SPTYPAI BOAIKTEPIHAE XKYy3€ere acbIPbIAbIN >XaTKaH €H MHHOBALUMSIAbIK, XXOHe
>KaH-XaKTbl 6acTamarapAblH, araHbl 6OAbIN TabblAaabl. Mbicaabl, 1980 >kbiaAapAbiH 6acbiHaa KbiTaiaa
3KOHOMMKaAbIK, pecdhopmarap 6acTarAbl, 3epTTey XKYpri3reHHeH KeriH eA OacllbiAbiFbl GipHelle 6aTbiA
LIewWwiMAEPAI >Ky3ere acbipyfa wwewimM KabbIAAAAbl, COHbIH iWiHAE ADA-HbIH >KEpriAikTi SKiMLLIAIriH
YMbIMAACTbIPYLUBIAbIK, OPTAAbIKCbI3AQHABIPY, COHAQM-aK, 3aHHAMAAbIK, aBTOHOMMS eHri3y. KeriHipek
OYA Wapasap KOHCTUTYUMSIAbIK, PECDOPMAAAPMEH TOABIKTbIPBIAABI JKBHE HBTUXKEAEpP KO KYTTipMeAi,
aA KbiTai Kasipri yakbiTTa aAeMAeri eH KapKblHAbI AaMbil >KaTKaH 3KOHOMMKaAapAblH 6ipi 6OAbIM
TabblAaAbl. AA >KMbIPMa >KbIAAAH KeliH [apchbl WwblFaHarbl MEMAEKETTepi eTe yKcac, 6ipak, KeTiAAIpiAreH
BAICIH eHri3ai. OAap KOHCTUTYUMSIABIK, pechopMarapAbiH apKachbiHaa TayeAcis EDA backapy opraHaapbiH
KYPY >kaHe ADA aiiMarblHAQ aFbIALLbIH 3aHHAMACbIH eHri3yre wewlimM Kabbiaaaabl. OcblAaiiua, xxaHa ADA
«MemaekeT iliHAEri MEMAEKET» KOHLIENUMAChIHA YKCanTbiH 60AbI. COHFbI XaAbIKapaAbIK, TEHAEHUMSIAAPFA
cyreHe otbipbin, KasakctaH PecrnybAvkacbl OCbiFaH yKCac CTpaTterusiibl KOAAQHbIM, MEMAEKET
acTaHacbiHAQ «AcTaHa XaAbikapablk, Kapxkbl OpTaAbifblH» KypFaH COHFbl €AAEpAiH 6ipi GOAAbI.
YKaArbl, Kap>Kbl CEKTOPbIHAAFbI ApHaiibl DKOHOMMKAAbIK, AiMaKTapAaH aAblHATbIH MaHbI3Abl cabakTap
— KOHCTUTYLMSIABIK, pechopmanap apkacbiHaa ADA opraHAapblHbIH, YAbIMAACTBIPYLIbIAbIK, AePOeCTiri MeH
3aH LWblFapy 6acTaMacbiH KaMTamMachl3 €Ty, aFblALLIbIH >KaATbl KYKbIK, XKYM€ECiH eHri3y 60AbIN TabblAaAbl.

Tyiin ce3aep: apHaibl 3KOHOMMKAABIK, aliMaKTap, KOHCTUTYUMSIAbIK, pechopMarap, 3aHHaMaAbIK,
AEAeraumsl, YMbIMAQCTBIPYLUbIABIK, aBTOHOMMS, >KaAMbl KYKbIK, «ACTaHa» XaAbIKApaAbIK, Kap>Kbl
OPTaAbIfbl.
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lNMocAeaHME TEHAEHLMU B peryaMpoBaHuu cneumarbHbIX 3KOHOMHUYECKUX 30H:
KOHCTUTYUUOHHOE peryaAMpoBaHme, 3aKOHOAaTe€AbHasA UHULLMATHUBaA
U OpraHn3allMOHHaA CaMOCTOATEAbHOCTb

CneupanbHble 3KOHOMMYeckne 30Hbl (C33) OAHWMM M3  AENCTBEHHbBIX MHCTPYMEHTOB AA4
NMPUBAEYEHUSI MHOCTPAHHbIX MHBECTOPOB B HALLMOHAAbHYIO SKOHOMMKY CTPaHbl. Aake HeCMOTpS Ha TOT
hakT, UTO UX KOAMYECTBO M pasHoobpasme yBeAnumBaeTcs Bo Bcem mupe, CI3 B hnHaHcoBom cepe
Ha A@HHbIA MOMEHT SIBASIHOTCS MAOLLAAKOM AASl CaMbIX MHHOBALIMOHHbIX M KOMIMAEKCHbIX MHULMATKB,
KOTOpblE OCYLLECTBASIIOTCS B Pa3AMuUHbIX cpaHax A3mun. K npumepy, B Hauyare 1980-x ropos Kurai
HayaA 3KOHOMMYECKYIO pepopMy, M MOCAE NMPOBEAEHUSI UCCAEAOBaHMS, PYKOBOACTBO CTPaHbl PELLUMAO
peaAm3oBaTb HECKOABKO CMEAbIX pPelleHMin, BKAIOYAs OPraHM3aLUMOHHYIO AeLeHTPaAM3aumMio MECTHOM
aaMuHucTpaumm C33, a Tak>ke NMpPeACTaBUTb 3aKOHOAQTEAbHYIO aBTOHOMHOCTb. [1o3aHee AaHHble
Mepbl ObIAM AOMIOAHEHbI KOHCTUTYLIMOHHBIMK PehOPMamm 1 XKeAaeMble PE3YAbTaTbl HE 3aCTaBUAM Cce0s
KAaTb M Kntam Ha AaHHbIA MOMEHT SIBASIETCSI OAHOM M3 CaMbiX ObICTPO PasBUBAOLMXCS SKOHOMMK
mupa. Aasee, B Kutae npoaOAXKMAOCH CO3AaHNE aBTOHOMHbIX C93 HOBOro NOKOAEHUS B (pMHAHCOBOM
chepe M ABa AECATUAETUS CNYCTS rocyAapctBa [1epcrACKOro 3aAvMBa NMpeacTaBUAM aHAAOTMYUHBIN,
HO YCOBEpPLUEHCTBOBaHHbIN MeToA pa3Butug C33, ¢ npoBeaeHMeM KOHCTUTYUMOHHbIX pedopMm,
CO3AAQHMEM HE3aBUCMMbIX OpPraHoB yrnpaBAeHus CI3 1 co3pAaHMEM YHUKAAbHOW MPABOBOM CUCTEMbI
Ha OCHOBE aHrAMICKOro obuiero npaBa. Tem cambiM, HoBble C33 CTaAM HanomMHaTb KOHLEMUMIO
«rOCYAQpPCTBA B rocyaapctBe». CAeAyst MOCAEAHUM MEXAYHAPOAHbIM TeHAEHUMSIM, Pecnybamka
KaszaxcTaH ctana 0AHOM M3 MOCAEAHMX CTPaH, KOTOPAas NPUMEHMAA aHAAOTMYHYIO CTPATErmnio U Co3aana
«MexxayHapoaHbIt MrHaHCOoBbIN LIeHTp AcTaHa» B CTOAMLE rOCyAapCTBa. B LLeAOM, BaXKHbIMM YpOKamM,
KOTOpblE CAEAYET U3BAEYb M3 YCMELHbIX CreLMaAbHbIX SKOHOMUYECKMX 30H B (DMHAHCOBOM Cepe,
SBASIIOTCSI OpraHM3alMoOHHas aBTOHOMMSI M 3aKOHOAAQTEAbHAs MHMUMATMBa opraHoB CO3, BHeapeHue
WMAM UCMOAb30BaHME CUCTEMbI AHFAMIACKOrO OOLLEro mnpaBa M KOHCTUTYLIMOHHOE pPeryAMpoBaHme

AeaTeAbHocTn C33.

KatoueBble croBa: CrielyabHble 3KOHOMUYECKME 30Hbl, KOHCTUTYLIMOHHbIE pedpOpMbl, 3aKOHOAA-
TEAbHOE AEAErvpoBaHue, OpraHM3aLmMoHHasi aBTOHOMMS, O6LLee NMpaBo, MeXAyHapOAHbIM (PUHAHCOBbI

LeHTp «ACTaHa».

Introduction

Special economic zones are considered to be
critically important for the international economic
system, being one of the most notable institutions
of the wunilateral economic law (Chaisse and
Dimitropoulos 2021: 232). Starting from the late
1950s the SEZ passed through a long path and
undergone a series of transformations becoming
an instrument for the regulatory and legislative
development which complemented or at times
even substituted the International Economic Law
(Chaisse and Dimitropoulos 2021: 232).

There are many approaches used to identify
the special economic zones and the vast majority
boils down to define its major characteristics,
such as: attracting foreign direct investment,
serving as “pressure valves” to alleviate large-
scale unemployment, supporting a wider economic
reform strategy and existing as experimental
laboratories for the application of new policies and
approaches (Farole, 2011: 4). Whereas, according to
the World Bank’s definition, SEZ is identified “as

geographically delimited areas administered by a
single body, offering certain incentives (generally
duty-free importing and streamlined customs
procedures, for instance) to businesses which are
physically located within the zone”(FIAS, Special
Economic Zone: Performance, Lessons Learned, and
Implication for Zone Development (Washington,
DC: World Bank, 2008).

Hence, one of the biggest advantages of the
SEZ is an opportunity to use different legislative
tools for creation of favorable conditions to foreign
investors without amending the national legislation
or entering into international treaties. So, there are
many legal approaches that could be used in order to
develop an SEZ, including reducing the authority of
the central government, creating an investor friendly
environment as well as the freedom to experiment
with other policies and measures (Yeung, 2009: 226).

The given article analyzes an increasing trend
that is spreading all over the Asian continent for
the development of special economic zones in the
financial sphere, which are more often referred as an
‘international financial centers’.
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Section II of the article covers the historical
background of the events that took place in China
back in the 1980s, then in Gulfstates at the beginning
of the XXI century and summarizes with the latest
Kazakhstani experience. Section III highlights the
common features of special economic zones in
mentioned countries. It includes the examination of
following main characteristics — the organizational
independence, legislative delegation, increasing
role of the common law system and necessity for
conducting constitutional reforms to apply all of the
listed policies. The last section provides the overall
analysis and concludes the article.

Methodology

The conducted analysis was based on several
different methodological approaches. First of
all, historical approach was utilized in order to
understand the development of Special Economic
Zones in financial sphere. At the same time,
dialectical method is one of the basic methods
necessary to make comprehensive research of the
subject.

In order to compare and analyze the legislative
regulation of different states, such as China, United
Arab Emirates, Qatar and Central Asian countries,
the comparative legal approach was employed.
Correspondingly, legal modeling was another
tool used in order to understand the differences
and similarities between various Asian countries.
Finally, legal forecasting approach was required
to get an insight into the future perspectives of an
existing SEZ such as Astana International Financial
Center and the one’s that is planning to be created in
Republic of Uzbekistan and Kyrgyz Republic.

Results

According to the World Investment Report, the
number of the SEZ worldwide increased from 79
in 1975 to almost 5400 in 2018 (UNCTAD, 2019).
One of the main reasons is that an SEZ, being the
flexible instrument of the domestic law or ‘unilateral
economic law’ (Chaisse and Dimitropoulos 2021:
231), provides a greater control to states over
the international economic regime (Chaisse and
Dimitropoulos 2021: 232).

Although, despites the current popularity of
special economic zones, there is no universal
theory with regard to its emergence as well as its
further evolution. Since each and every state uses
different approaches for creating and developing
SEZ depending on their current needs, it is no
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wonder that many researchers struggle to come up
with the unified theory on SEZ history. However,
the common view is that one of the first SEZ in
the west appeared on the Greek island of Delos
approximately in a year 166 BC in the form of the
toll-free zone (Farole, 2011: 31). Nevertheless, the
term itself was introduced in China in late 1970s
after the considerable semantic debate, when
Chinese leadership decided to name it as ‘special
economic zones’ referring to diverse and complex
economic initiatives to be implemented on different
territories of the country (Yeung, 2009: 223).

So, in the midst of 1970s there were already
28 economies with 79 special economic zones
(UNCTAD, 2019). However, China decided not
only to apply the international experience, but to go
one step further and developed new policies which
included providing local administration with the
power of self-administration and later even granted
legislative delegation (Feng, 2017: 6). This was
one of the first steps of the leadership of People’s
Republic of China (PRC) to open its markets for the
international investors (Zheng 1987: 196).

So, the rationale of Chinese leadership in the
early 1970s was to learn from European, American
and Hong Kong experiences (Feng 2017: 3) and
apply it within the framework of newly developed
zones. The Chinese government decided to
establish special economic zones in two provinces
— Guandong and Fujian which were located near to
Hong Kong and had a long history of trade and other
relations with the city (Yeung 2009: 223). Such
close proximity also created an opportunity to study
the capitalist methods of economic development of
the large cities (Yeung, 2009: 223).

Hence, the initial decision was made to create
five special economic zones in Shenzhen, Xiamen,
Shantou, Zhuhai and Hainan Island (Zheng 1987:
199). All of the mentioned SEZ played a significant
role in the transformation of the China on the current
global economy, however, the place of Shenzhen is
distinct in many senses. It was one of the first SEZ
established in China in 1980 (Vogel, 2011: 398).
Also, prior to implementing economic policies, it
was initially tested in Shenzhen (Zheng, 1987: 200).
Thus, if taken measures being proven successful,
given policies were to be applied not only in other
SEZ, but also in other regions of the state (Feng,
2017: 3).

The policies introduced by the Chinese
government became one of the main reasons for the
rapid transformation and development not only in
China but also in other Asian tigers (Zeng, 2021:
4). Within a short span of time Shenzhen grew from
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a small fishing village with a population of 20,000
people into one of the most developed manufacturing
and high-tech research bases in China (Feng, 2017:
2) with a population of 14 million, whereas its GDP
increased for an astounding amount of 100 times
within the 30 years as it was launched in 1980s
(Farole and Akinci, 2011:1) (UNCTAD, 2019).

Hence, after conducting successful experiments
in Guandong and Zhuhai provinces, the central
government of China was eager to continue the
development of its economy in other parts of the
country. As the Shenzhen became a breakthrough
three decades earlier, now another similar
experimental policy was to be applied in Shanghai,
consequently, the word “pilot” in the name of the
zone. So, the Shanghai Pilot Free Trade Zone (FTZ)
was considered to be another wave of decentralization
of the local administration for the implementation of
the economic reforms (Wan 2014: 6). However, this
time financial and banking sectors were identified as
spheres of priority (Song 2014: 13).

This zone is already considered as one of the most
innovative types of free trade zones which expanded
the boundaries of open trade and service sectors in
the sphere of finance through application of liberal
rules on both foreign and domestic business (Zeng,
2021: 5). As in case with the Shenzhen in 1980s,
the selection of the Shanghai is also not random.
Shanghai was transformed from an industrial and
commercial city to a national economic center of
China (Yang, 2002: 1). So, it is planned that in the
near future it will become the largest financial center
in China by overtaking the position of the rival
Hong Kong (Sheng, 2018: 173), which seems to be
very important for the central government of China
to accomplish (Delimatsis 2021: 278).

Generally, Shanghai FTZ is not a single zone,
rather it is a conjunction of seven different zones.
It was established in September 29, 2013 and
initially consisted of four zones — Waigaoqiao Free
Trade Zone, Waigaoqiao Free Trade Logistics
Park, Yangshan Free Trade Port Area and Pudong
Airport Free Trade Zone (http://en.china-SFTZ.
gov.cn/2021-09/04/c_263780.htm). Later, on 28
December 2014 the State Council expanded FTZ by
incorporating Lujiazui Financial and Trade Zone,
Jingiao Economic and Technological Development
Zone, and Zhangjiang Hi-Tech Park, thus,
increasing its territory from 28,78 to 120.72 square
kilometers (http://en.china-SFTZ.gov.cn/2021-
09/04/c_263780.htm).

So, after creating additional special zones within
the Shanghai FTZ the four main strategic areas
were identified for the policies, which included

implementation of the “negative list” of cross-
border trade in services, new policies in the financial
sphere related to the capital account convertibility,
decentralization of institutions for trade supervision
as well as reducing the bureaucracy in the
administration (Yao 2015: 3).

Currently, Shanghai FTZ is receiving a
substantial support from the government ((Wan,
2014: 6) and one of the main tools used by the state
is the decentralization of the local administration and
active legislative policies directed at the facilitation
of the economic reforms. Hence, the central
government announced that after the assessment
of the trial run of Shanghai FTZ and if proven as
successful, it could have a huge potential, so that
similar policies would be applied in other regions of
the country (Wan, 2014: 6).

Hence, it is apparent that one of the latest trends
in the development of an SEZ is reorientation from
the traditional free ports and export processing zones
to zones which aimed to attract foreign investments
in services, especially financial services (Chaisse
and Dimitropoulos 2021: 224). As in the case with
the Shanghai FTZ, the countries of Gulf region
primarily targeted facilitation of the financial sphere
and aimed at developing leading international
financial centers (https://www.difc.ae/).

Two Gulf states — United Arab Emirates (UAE)
and Qatar implemented policies similar to Chinese,
but used a more comprehensive approach from
the standpoint of the organizational structure. The
main similarities of UAE and Qatar is that both
states made an effort to develop a financial sector
of the state, however, using slightly different, yet
innovative methods with regard to the structuring
and regulating special economic zones. Hence, it
is viewed as another step to break away from the
traditional trans-shipment and manufacturing zones
towards the zones that facilitate economic and social
activities (Chaisse and Dimitropoulos 2021: 245).

The basis for the establishing an SEZ in the
UAE started on the 27 March 2004 in accordance to
the Federal Law Number 8, Regarding the Financial
Free Zones (FFZ). The first international financial
free zone itself was launched in the Emirate of Dubai
the same year in accordance with the Federal Decree
Number 35, To Establish Financial Free Zone in
Dubai, whereas the bodies of the FFZ were approved
by the Dubai Law Number 9, in Respect of DIFC
(DIFC Law). The rapid development of the DIFC
assured the leadership of the UAE to create another
financial center and nine years later second FFZ was
established according to the Federal Decree No. 15
of 2013, Concerning Establishing a Financial Free
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Zone in the Emirates of Abu Dhabi. The first article
of the given Decree stated that ‘a financial free zone
shall be established under the name Abu Dhabi
Global Market’ (UAE Federal Decree Concerning
Establishing a Financial Free Zone in the Emirates
of Abu Dhabi, Decree No. 15 of 2013) (ADGM).

Neighboring state of Qatar implemented similar
policies to establish a financial and business center
to be named Qatar Financial Center (QFC) located in
the capital city of Doha in accordance to the Law No.
(7) of 2005 on Qatar Financial Centre (QFC Law).
Whereas, the uniqueness of the Qatar experience
stems from the fact that unlike the Chinese and UAE
zones, which has strictly established boundaries
within the respective territories, the QFC is not tied
to the specific territory of the capital city Doha where
it is technically located. Instead, it is characterized
as the rare case of the ‘on shore’ zone, which means
that companies registered in the QFC are allowed
to be located and do business from any part of the
country (Chaisse and Dimitropoulos 2021: 245).
This might be considered to be a great advantage
in comparison with the traditional zonal approach
of developing an SEZ, allowing investors to choose
location from anywhere in the Qatar state and not
to be tied within fixed borders, which could be far
from the financial and administrative center of the
city or country.

It is important to notice that after the creation
of DIFC and QFC, the special economic zones in
financial sphere now are strongly associated with
the concept of an ‘international financial center’.
So currently, the latest county to adopt the Gulf
state approach is the Republic of Kazakhstan which
established Astana International Financial Center
(AIFC) in accordance with the Constitutional Statute
on AIFC in 2015. It was inspired by the experience
of the UAE and was initially introduced in the Plan
of the Nation, announced by the First President as
a part of the election campaign (Baskakova, 2017:
91). Five paragraphs of the given plan — 24, 70 to
73 explicitly stated that the Dubai International
Financial Center shall be used as a model plan to
create an AIFC (https://online.zakon.kz/document).

Meanwhile, the Kyrgyz Republic is actively
studying the Kazakhstani experience to create the
similar international financial center in the state
capital — Bishkek. The Constitutional Statute on
the “Bishkek International Financial Center” was
recently published and the Ministry of Economy of
the Kyrgyz Republic started the public discussion
of the draft law (Djamilya, 2021). Important to
note that text and the structure of the statute fully
resemble the Constitutional Statute on AIFC. It
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proposes the creation of similar internal bodies, their
independence to exercise their powers, authority to
adopt own rules and regulations, special legal regime
based on the principles of common law of England
and Wales and so on. Generally, it is potentially the
third version of the Dubai International Financial
Center.

Whereas, one of the latest states which is on the
process of developing a similar international financial
center is Uzbekistan. Jointly with the government of
the United Kingdom they have approved a technical
assistance to start the second phase of studying
the concept of creating an International Financial
Center in the city of Tashkent (Yeung, 2009: 223),
with similar attributes of DIFC, QFC and AIFC.
Therefore, we can see the substantial impact was
made by the UAE and Qatar to create SEZ in the
financial sphere.

Therefore, in order to effectively develop the
special economic zones in financial sphere, or as it is
often referred — international financial centers, three
main policies were introduced by China, Gulf states
and Kazakhstan, it is increasing the autonomy of the
local SEZ administration and providing legislative
delegation, finally, the constitutional reforms were
conducted.

Discussion

1. Organizational independence

Now, if we look at the historical path of the
development of the Shenzhen SEZ, it started one
year prior to its official creation. In July 1979 the
Third Plenum of the 11™ Congress of the Chinese
Communist Party adopted the Open Door Policy
where Guandong and Fujian were identified as the
provinces where economic transformation should
begin for implementing “special policies and flexible
measures” (Yeung, 2009: 223). So, the official launch
of the Shenzhen SEZ took place in 1980 and the
local administration of the SEZ was vested with the
local governments of the corresponding provinces.
Hence, at the beginning, the Shenzhen SEZ was
administered by the Guandong provinces, which
in turn were supervised by the central government
of the PRC (Zheng, 1987: 210). However, the
SEZ administration as well as central government
understood that such a bureaucratic system will be
detrimental for the prompt implementation of the
new policies. So, the execution of the new strategy
included three main aspects, such as upgrading
the status of the Shenzhen Administration from
the county level to the prefectural level, which
also included increasing independence of an
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SEZ Administration by establishing Provincial
Committees and finally upgrading the Shenzhen
from the province to the status of the City, thus
providing an economic management authority
(Feng, 2017: 4).

Shanghai Pilot Free Trade Zone is governed
in similar manner as Shenzhen SEZ. According to
the Regulations of Shanghai FTZ from 2014 (FTZ
Regulations), the Municipal People’s Government
organizes the pilot reforms. General management
of the reforms is vested with the municipal
government. Article 6 of the FTZ Regulations
specifies that deepening of the reforms requires to
“streamline administration and delegate powers
to the lower levels, combine the delegation and
supervision, actively promote the notification-
promise system and others, and establish an
administrative management system in the FTZ with
the scientific division of powers and efficient, unified
management and open, transparent operation”
(Regulations of China (Shanghai) Pilot Free Trade
Zone from 2014). So, the actual implementation of
the reforms is conducted by the local administration,
referred as an “Administrative Committee”, which is
responsible for the carrying out the pilot reforms and
conducting overall management and coordination
of administrative affairs as well as “drawing up
the relevant administrative management system”
(Regulations of China (Shanghai) Pilot Free Trade
Zone from 2014).

In addition to local SEZ administrations, the
Chinese government realized that creation of
impartial commercial courts will be essential for
the protection of the interests of foreign investors.
Thus, the China International Commercial Courts
(CICC) were established in 2018 in the cities of
Xian and Shenzhen (Sausmikat, 2022). However,
the main difference between the CICC and the
international commercial courts in UAE, Qatar and
Kazakhstan, is that it exists not as an independent
structure within the SEZ. Rather it operates in the
framework of regular court structure of the state,
so China is one of the first states to pioneer the
dispute resolution centers outside the territory of
the SEZ (Dimitropoulos, 2021: 6-7). However, the
main function of the CICC is the resolution of the
international commercial disputes.

The experience of Gulf states has its own
peculiarities in comparison to the Chinese SEZ’s.
Generally, the organizational structure of the
financial free zones inthe UAE, as well as in Qatar and
Kazakhstan, allows them to be autonomous from the
central government in the execution of the policies,
identified by the laws and regulations. Both UAE

free zones have a similar organizational structure
which explicitly establishes their administrative
and financial independence from the state bodies
(UAE Law No 9 of 2004 and Federal Decree No.
15 of 2013). Although, it does not imply total
independence of the free zone administration from
the state, since, they are unilaterally established by
the government without any bilateral or multilateral
international negotiations. Hence, they are subject
for the modification or termination on behalf of the
state (Chaisse and Dimitropoulos 2021: 220).

Generally, there are several bodies within Dubai
International Financial Center and Abu Dhabi
Global Market which include the Higher Board of
Directors chaired by the President in DIFC (Dubai
Law No. 9 of 2014 in respect of Dubai International
Financial Center), and Board of Directors chaired
by the Chairman in ADGM (Abu Dhabi Law No.
4 of 2013 Concerning Abu Dhabi Global Market).
The Board of Directors is the highest body within
the financial free zone, whereas, the President,
or Chairman, is responsible for supervising the
Centre’s other bodies and coordinates the work
between them. There are also several authorities,
which are responsible for the review and adoption of
strategic policies — DIFC Authority in Dubai and the
Global Market Authorities in Abu Dhabi. Also, there
is a Dubai Financial Services Authority, which is
solely responsible for the regulation of the financial
services, including banking activities, insurance
services, financial markets and brokerage services.
Additionally, there is the Global Market Registration
Bureau, which mainly focuses on registration and
licensing of the business establishments in ADGM.

Finally, the Dispute Resolution Authority
includes the Court and International Arbitration
Center in both financial free zones. It is important
to mention that Courts of DIFC and ADGM operate
within the English common law framework (https://
www.adgm.com/adgm-courts) which will be
analyzed later in the subsequent paragraph. The
administrative autonomy of the financial free zones
is also supported with an authority of the bodies of
the free zone to adopt its own rules and regulations
which are also based on the standards and principles
of common law (https://www.adgm.com/adgm-
courts/english-common-law).

The Qatar Financial Center has a similar structure
to the neighboring financial free zones. The business
of operating the financial center is managed by the
Qatar Financial Center Authority (QFC Authority).
Hence, according to the Qatar Financial Centre
Law No. 7 of 2005 (QFC Law), the QFC Authority
shall have an independent legal personality and full
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capacity to act as such in accordance with QFC
Law. Article 3 of the QFC Law specifies that QFC
Authority is managed by the Board of Directors,
headed by the Chairman and consists of maximum
of other nine members. The Chairman is also the
Minister of Economy and Finance of Qatar state.

In order to operate in a center, the participants
are also required to receive a license from another
body — the Companies Registration Office, whereas
the Regulatory Authority regulates the licensing and
supervising banks, financial and insurance-related
businesses carried on in or from the QFC.

The dispute resolution centers include the
Civil and Commercial Court of the Qatar Financial
Center which operates on the similar principles as
the UEA FFZ — meaning on the principles of the
English common law system (https://www.qfc.qa/
en/laws-and-regulations) and is independent from
the national court system.

As in case with UAE and Qatar financial
centers, the Astana International Financial Center
has a similar administration, including the highest
body — Management Council, the Governor, AIFC
Authority, Financial Services Authority, Court and
International Arbitration Center. As in case with
the Gulf states, the AIFC bodies are independent
in exercising of their powers given to them by
the Constitutional Statute on AIFC. For instance,
according to the Constitutional Statute on AIFC the
AIFC Court is an independent body and is not a part
of the judicial system of the Republic of Kazakhstan.

In addition, the AIFC bodies are authorized to
adopt own rules and regulations called acts, which
are based on the ‘norms and principles, legislation
and precedents of the law of England and Wales and
the standards of leading global financial centres’,
such as DIFC, ADGM and QFC.

2. Legislative delegation

Alongside with the increasing organizational
or administrative autonomy, the next trend in the
development of the SEZ is the legislative delegation.
Generally, in order to develop effective policies and
to quickly adapt them to the current and specific
needs of each zone, it is crucial for the local SEZ
administration to be able to develop own rules and
regulations. Hence, such type of unilateral economic
law is gaining increasing popularity, since countries
do not apply the norms of the international trade
or investment law, whereas foreign investors still
enjoy liberal and trade rules within an SEZ (Zeng,
2021: 2).

It is worth to mention that it took almost a decade
before an SEZ Administration of Shenzhen became
autonomous with regard to the legislative authority.

28

The process was initiated at the beginning of the
1980 and was completed in two stages (Feng, 2017:
5). At the initial stage important role was played by
the Shenzhen SEZ Administration itself, since the
process of adopting new regulations was very slow.
For instance, within the period from 1980 till 1990
the Shenzhen SEZ Administration submitted almost
200 drafts of rules and regulations to the Guandong
Provinces, where the Shenzhen is located, however,
only 19 SEZ regulations were passed during this
period (Feng, 2017: 9).

Such inactivity of the Guandong Province
convinced an SEZ Administration to pursue the
legislative autonomy. So, at the first stage in July
1992 the Standing Committee of the National
People’s Congress (NPCSC) granted a permission
for the provincial people’s congresses (PC) and their
standing committees (PCSC) to enact economic
regulations within the boundaries of an SEZ (Feng,
2017: 5). Starting from the 1990s the second stage
was initiated, when the legislative authority of the
people’s congresses and their standing committees
were increased, so that they had a competence
to adopt regulations not only within the SEZ but
throughout the Shenzhen city (Feng, 2017: 5), which
was an unprecedented step at that time in China.

Hence, Shenzhen currently has the most
established legal framework among the existing
SEZ and it is no wonder that by 2016, in Shenzhen
alone 129 SEZ regulations were valid, which is a
little less than the number of valid regulations in
all the other four zones in Guandong and Fujiang
provinces — 158 (Feng, 2017: 16).

The main issue with the legislative delegation
for Shenzhen SEZ was related to the fact that such
authorization shall have a specific purpose, scope
and timeline. However, given issues were resolved
by the time, when the Shanghai FTZ was created by
introducing amendments to the Chinese legislation,
which will be discussed later in the article.

With regard to the legislative delegation in
Shanghai FTZ, it is generally vested with the local
administration — the Administrative Committee as
well as Municipal People’s Government. At the
same time, the decentralization is obtained by the
involvement of the local people and businesses into
the preparation of the regulations. Thus, the article
53 of to the Regulation of Shanghai FTZ specifies
that Administrative Committee prepares the
normative documents, which may be reviewed by
the Municipal People’s Government at the request of
every citizen, legal person and other organizations.
Later, the reviewed rules shall be formulated by the
Municipal People’s Government.
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After formulating local regulations and
normative documents regarding the FTZ, the
Municipality shall, after the passage thereof,
be published in time, with an interpretation and
explanation. The ineffective rules and regulations
could be repealed by the request of the lower-level
agencies to the higher-level ones. For instance, if
“regulations do not adapt to the development of
the Shanghai FTZ, the Administrative Committee
may request the Municipal People’s Government to
make relevant provisions on the application thereof
in the Shanghai FTZ. Where this Municipality’s
local bylaw does not adapt to the development of the
Shanghai FTZ, the Municipal People’s Government
may request the Municipal People’s Congress and
its standing committee to make relevant provisions
on the application thereof in the SFTZ”.

The financial centers of the UAE have a
greater administrative authority in comparison to
the Chinese SEZ. Moreover, as it was mentioned
previously, the Dubai International Financial Center
and the Abu Dhabi Global Market have own unique
legal regime which is distinct from the rest of the
state. The United Arab Emirates traditionally have a
dual legal system of civil and Sharia laws, however,
it was decided to create another legal system within
the boundaries of the financial free zones that shall
be based on the norms of the common law, or the
laws of England and Wales in accordance with the
DIFC Law No. 3 of 2004. The given fact makes the
DIFC and ADGM a legal enclave within the emirates
(Horigan, 2013: 2). One of the main reasons for
selecting common law is that main financial hubs
in the world, such as New York, London, Singapore
and Hong Kong are operating on such principles
(Horigan, 2013: 2). At the same time, the bodies of
DIFC and ADGM have an authority to adopt new
rules and regulations, which is provided by the laws
of each corresponding Emirate — the Dubai Law
No. 9 of 2014 in respect of DIFC and Abu Dhabi
Law No. 4 of 2013, Concerning ADGM. The Board
of Directors of both financial centers can issue the
regulations. The legislative power is also vested
with the President of DIFC, who can approve and
submit the draft Centre’s Laws to the Ruler of the
Dubai Emirate. Similarly, the Chairman of ADGM
can issue Regulations relating to the organization of
its work and the achievement of its objectives.

One of the main differences between the DIFC
and ADGM is that Authorities of the Dubai financial
center have more power to adopt regulations. For
instance, the DIFC Authority and the Financial
Center Authorities can propose draft laws of the
center as well as issue own Regulations, falling

within the jurisdiction of each respective Authority.
Also, the DIFC Court can approve and issue the
Center’s Regulations relating to the Centre’s Courts,
whereas the Global Market Registration Bureau and
Financial Services Regulations Bureau of ADGM
can only propose draft regulations that fall within the
jurisdiction of the corresponding bureau. Similarly,
the Chief Justice of the Global Market Courts can
only propose the draft regulations related to the
Court and submit it to the Board of Directors for
approval.

Now, one of the main differences between the
Qatar and UAE financial centers is that QFC bodies
do not possess the direct legislative authority to adopt
rules and regulations. It is due to peculiar internal
structure of the financial center in Qatar. The main
body of the center is the QFC Authority, which is
governed by the Board of Directors and headed by
the Chairman, who is simultaneously the Minister of
Economy and Finance of Qatar. So, in accordance
with the QFC Law No. 2 of 2009, the bodies of
the financial center, including the QFC Authority,
Regulatory Authority, Regulatory Tribunal and the
Civil and Commercial Court can prepare and submit
the Regulations to the Chairman of QFC Authority.
Therefore, main legislative power belongs to the
Chairman who enacts the regulations and also
introduces amendments and modification and may
repeal existing regulations in the QFC.

Now, if we look at the Kazakhstani experience,
the legal system of the AIFC consists of both national
legislation and the internal regulations called AIFC
Acts. Constitutional Statute on AIFC stipulates that
AIFC Acts may be based on the principles, legislation
and the precedents of the law of England and Wales
and the standards of leading global financial centers,
adopted by the AIFC Bodies (Article 4).

So, the main normative documents regulating
the AIFC bodies, its structure and powers are —
Constitutional Statute on AIFC and the Resolution
of the AIFC Management Council No. 20-27/1814
of 2016 «On the Structure of the Bodies of the
AIFC» (AIFC Resolution).

According to Constitutional Statute on AIFC,
the highest body of AIFC — Management Council,
can adopt AIFC Acts in the form of resolutions, on
matters within its competence. Also, the Governor
adopts AIFC Acts in the form of regulatory
provisions, which are not within the competence
of the Management Council. In addition, AIFC
Resolution stipulates that the Astana Financial
Services Authority can adopt Acts in the form of
regulatory provisions, on matters related to the
regulation of financial services and related activities
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in the AIFC, whereas the AIFC Authority can adopt
Acts in the form of regulatory provisions, on matters
not related to the regulation of financial services and
related activities in the AIFC. Finally, AIFC Court do
not possess authority to adopt AIFC Acts, however,
it has several tools to shape the legal system of the
AIFC as well. First of all, Constitutional Statute
establishes that final judgements of the AIFC Court
could be used as a precedent, therefore, it is a part
of the acting law of the AIFC. At the same time, in
case of any ambiguity in the text of the AIFC Acts,
the Court has an exclusive jurisdiction to interpret
ATFC Acts.

3. Constitutional reforms

Evidently, the review of the UAE, Kazakhstani
and Chinese experience suggests that in order to
provide legislative delegation and increase the
autonomy of an SEZ, the local administration
requires conducting Constitutional reforms.

For instance, prior to adopting the Federal Law
Number 8 Regarding the Financial Free Zones, the
Supreme Federal Council of the UAE introduced an
amendment to the article 121 of the Constitution.
According to the Constitutional Amendment No. 1
from 10 January 2004, the Basic Law of the country
was amended as follows: °...the order and the
manner of establishing Financial Free Zones and the
boundaries within which they are exempted from
having to apply rules and regulations of the Union”.
Thereby, the UAE introduced amendments to the
Basic Law with an aim of establishing financial free
zones in two Emirates.

The similar process took place in Kazakhstan,
however in a reverse manner. The Constitutional
Statute of AIFC was adopted first on 7 December
2015. Whereas the Constitution itself was
amended two years later in in accordance with
the Law of the Republic of Kazakhstan from 10
March 2017 No. 51-VI «On Amendments and
Additions to the Constitution of the Republic of
Kazakhstan». According to this statute, the second
article of the Constitution was supplemented with
paragraph 3-1, which stipulated that: ‘within the
city of Nur-Sultan, a special legal regime in the
financial sphere may be established in accordance
with constitutional statute’. So, Kazakhstan
also attributed the financial center with the
constitutional status.

Now if we analyze the Chinese experience, the
creation of special economic zones coincided with
the beginning of the economic reforms and caused
many controversies within the legal scholars. Later
it was labeled as ‘benign unconstitutionality’,
referring to the fact that pace of social and economic
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transformation left reforms
(Martinek 2018: 277).

So, the Chinese central government initially
refused to conduct constitutional reforms in order to
delegate the legislative authority to Shenzhen and
other SEZs. However, this resistance caused a lot
of disputes in the legal community, since the basic
law of the special economic zones in Guandong and
Fujiang provinces — SEZ Regulation did not granted
the local SEZ administrations with the legislative
authority and it is viewed as the concession on
behalf of the state and strong commitment from an
SEZ officials (Feng 2017: 29).

Another issue was caused by the fact that
according to the article 10 and 11 of the Legislation
Law of the People’s Republic of China (Legislation
Law) legislative delegation should have a specific
purpose and scope, and should be withdrawn when
the conditions for national legislation are ripe,
which implies that the delegation should have a
time limit. Therefore, Chinese leadership also had
to conduct constitutional reforms, to regularize the
activities of the existing special economic zones. So,
by the time when Shanghai Pilot Free Trade Zone
was established, the NPCSC prepared legislative
background and introduced amendments in 2000
and 2015 to the Law on Legislation, which is part
of the constitutional law of China (Feng 2017: 10).

Finally, the analysis of the Qatar experience
suggests that there were no direct constitutional
reforms to create the Qatar Financial Center. It
was established in 2005 in accordance with the
QFC Law No. 7. However, it is interesting to
note that prior to emergence of the QFC, the new
Constitution was adopted one year earlier. So, the
public referendum was held in 2003 and the new
Constitution was ratified on June 8, 2004 (Tok
2016: 42-43). Therefore, the creation of the Qatar
Financial Center coincided with the constitutional
reforms and the adoption of the new Basic Law.

4. Increasing influence of common law system

The spread of the common law became a
perceptible trend in the development of an SEZ. Its
influence could be traced from Middle Eastto Central
Asia and all the way to East Asia. At certain parts
of the Asian continent the common law received an
official status. It is already had been discussed that
the UAE, Qatar and Kazakhstani financial centers
are all operating on the basis of the principles and
precedents of England and Wales. However, all of
the mentioned states, including China, traditionally
have different legal systems.

For instance, the first article of Qatar Basic
Law proclaims that ‘its religion is Islam, and the
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Islamic Law is the main source of its legislation’.
However, due to the fact that Qatar has long been
under the influence of the British protection, it
formed the duality of its legal system (Hamzeh,
1994: 79). Hence, during the creation of the QFC
the application of the English common law system
was a logical decision to develop an international
financial center.

The United Arab Emirates have a very similar
situation to neighboring Qatar. It also used to be
under the British protectorate up until 1971 when
both the UAE and Qatar gained their independence.
The main difference is that the UAE has the mixed
legal system of Islamic law and civil law, which was
mainly influenced by the Egyptian and French civil
laws.

China has also long historical links with the
western Europe including British Empire, since the
history of Western concessions in the northeastern
Chinese port of Tianjin began in 1860 (Nuzzo,
2018: 1). Despite the long period of interaction with
British Empire, after gaining independence, China
became a communist state and English common law
never officially was a part of its legal system. The
Chinese law is a civil law tradition system with its
own characteristics and peculiarities (Szpotakowski,
2020: 24).

Nevertheless, it is obvious that Chinese
leadership also analyzed and took into consideration
the common law principles during the creation of an
SEZ in 1980s in Guandong and Fujian provinces.
Such conclusion could be drawn from the fact that
designation of the SEZ was inspired by the export
processing zones of Singapore, Hong Kong and
other neighboring countries (Tian, 2013: 7). Both
Singapore and Hong Kong have the common law
legal system. In addition to that, prior to obtaining
legislative power, the local Shenzhen SEZ has
prepared special 5-year legislative plan which was
formulated after conducting a special investigative
tour in Hong Kong, the USA and Europe (Tian,
2013: 9). Although, China did not incorporate the
common law within existing special economic
zones, nevertheless, there is no denial that the
legal system of SEZs in China are inspired by the
principles of the common law.

Finally, unlike Persian Gulf states or China, the
Republic of Kazakhstan never directly contacted
with the English legal system. Its historical path
was closely linked firstly with the Russian Empire
and later with the Soviet Union. Thus, Kazakhstan,
alongside Uzbekistan and Kyrgyz Republic has

the civil law systems. Therefore, application of the
common law system is an unprecedented step for the
former post-soviet country, and Kazakhstan is the
first country to create a legal enclave which operates
on the principles of the common law system, which
has a significant influence on the neighboring
Central Asian countries.

Conclusion

The flexibility of the special economic zones
makes it one of the most widespread tools of the
unilateral economic law. However, despite being
so easy to create, it might be very challenging to
develop an effective SEZ which persistently attracts
foreign investment into the national economy.

One of the main issues were related to the
slowness of the reforms to be implemented within the
special economic zones and inability of the central
government to quickly assess and react to the current
needs of the zones. Nevertheless, it seems that some
states managed to create a comprehensive strategy
which enhances the viability of an SEZ by employing
several policies. One of such measures is increasing
the autonomy of the local SEZ administration and
authorizing them with self-regulatory powers. It
also includes the legislative delegation to an SEZ
administration to promptly develop a legislative
basis within the zones. So, the modern SEZ in
the financial sphere resembles the concept of the
‘state within a state’. They are not just enclaves
for the international business, but the special legal
regimes with unique regulatory framework. The
given framework is also substantially influenced by
the principles of the English common law, which
became the official legal system in the UAE, Qatar
and Kazakhstani SEZs. Finally, the implementation
of all of the mentioned initiatives requires from
states conducting constitutional reforms, since the
authorization of an SEZ administrations assume that
it does not contradict to the Basic Law of the state
and is incorporated into the constitutional law of the
country.

The given trend seems to influence many
countries, starting from China in 1980s, the UAE and
Qatar in the early 2000s and recently Kazakhstan.
Moreover, its impact reached other Central Asian
countries, such as Uzbekistan and the Kyrgyz
Republic who are actively discussing constitutional
and other legislative reforms to implement necessary
policies and to create similar special economic zones
in financial sphere.
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NMPUHUMUIDbI 3ALLLUTDBI MEPCOHAAbHbIX AAHHbIX:
CPABHUTEAbHbIN AHAANU3 HALUMOHAABHOTO
N 3APYBEXXHOTO 3AKOHOAATEAbCTBA

MH(pOpMaUMOHHO-KOMMYHUKALIMOHHbIE  TEXHOAOTMM  CTAaAM  HEOTbEMAEMbIM  IAEMEHTOM
COBPEMEHHOI >XM3HU, o6ecneunBaloLMM AOCTYN K MHGOPMaLMKM, ToBapaM M ycAyram. Pecnybamka
KazaxcraH 3aHMMaeT OAHO M3 BEAYLUMX MECT B MWMPE MO BHEAPEHMUIO U MCMOAb30BaHUIO LIMDPOBbIX
TEXHOAOIMI B OOLIECTBEHHOM-TIOAUTUUECKOM >KM3HU CTpaHbl. COBPEMEHHbIE TEXHOAOTUM MO3BOASIOT
cobu1path WMPOKMI CNEKTP CBEAEHUIA U MH(OPMALMM O YEAOBEKE, MPUBS3bIBAs BCE €ro AOKYMEHTbI
U AQHHbIE K €ro MepCoHAAbHOMY akKKayHTY W/MAM MPOMUAIO, OTCAEXMBATH €r0 AEMCTBUS, NMOAyYaTh
NPeACTaBAEHME O MPUBbIYKAX U MPEATNOYUTEHUSIX YEAOBEKA, MCMOAb30BaTb MOAYYEHHble CBEAEHUS B
Pa3AMUHBIX LIEASIX.

B HacTosien cratbe PacCMOTPEHbl MPUMHUMIbI 3alMTbl MEPCOHAAbHBIX AdHHbIX. O6bEKTOM
UCCAEAOBAHUS SIBASIIOTCSI OBLLLECTBEHHbIE OTHOLUEHUS!, CBsI3aHHble C HEMPUKOCHOBEHHOCTbIO YACTHOM
>KM3HM, B YACTHOCTM 3allMThbl MEPCOHAAbHbIX AaHHbIX B Pecnybavke KasaxcraH. [MpeameTrom
MCCAEAOBaHMS SBASIIOTCSl 3aKOHOAQTEABCTBO O 3alllMTe MEepPCOHAAbHbIX A@HHbIX, a TakK>Ke HeKOoTopble
BOMPOCHI MPaBOBOM NPaKTUKM.

LleAb MccAaeAOBaHUS BbISIBUTH MPOGAEMHbIE acneKkTbl MHCTUTYTA 3alMTbl MePCOHAAbHbBIX AAHHbIX
B Pecnybauke KasaxcTaH M Ha 3TOM OCHOBE apryMeHTMpPOBAaTb MPEAAOXKEHWUS M peKoMeHAALUM
AAS AEVCTBYIOLLEro 3aKoHoAATeAbCTBa. [1pM MOATFOTOBKE WMCCAEAOBaHUS OblAM  UCMOAb30BaHbI
obuleHayuHble, o6lIMe M 4aCTHble METOAbl MCCAeAOBaHMs. [1poBeAeH CpaBHUTEAbHbIM aHAAM3
HaALUMOHAABHOTO M 3apy6exxHOro 3aKOHOAAQTEAbCTBA MO 3alMTE MEePCOHAAbHbIX AaHHbIX. CAeAaH
BbIBOA O HEOOXOAMMOCTM HOPMATMBHOIO 3aKpEenAeHUsi MPUHLMIOB 3alUMThl MEPCOHAAbHbBIX AAHHbIX
B COOTBETCTBUMM C MEXAYHAPOAHO-NMPU3HAHHBIMW CTaHAAPTaMU. BbIIBAEHbI BO3MOXHblEe PUCKM
MCMOAb30BaHUS MEPCOHAAbHOM MH(OPMaLMU HEAOOPOCOBECTHBIMM AULIAMM BO BPEA AMYHOCTH, ee
uHTepecam u umyilectsy. O60CHOBaH BbIBOA O 3aKOHOAATEABHOM 3aKPENAEHUM NMPUHLMIMOB O 3aluTe
NMepCOHAAbHBIX AQHHbIX B COOTBETCTBMU C MEXXAYHAPOAHbIMW CTaHAQPTAMKM M HA YPOBHE HOPMATUBHbIX
NMPUHLMIOB.

KatoueBble cAOBa: npaBa M CBOGOABI YEAOBEKA, HEMPUKOCHOBEHHOCTb YaCTHOM XKM3HW, 3alumra
NMepCOHAAbHBIX AQHHbIX, MPUHUMIbI NPaBa, KOH(UAEHUMAABHOCTb.
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Principles of protection of personal data:
comparative analysis of national and foreign legislation

Information and communication technologies have become integral to modern life, providing ac-
cess to information, goods, and services. Modern technologies make it possible to collect a wide range
of data and information about a person, linking all his documents and data to his account and profile,
tracking his actions, getting an idea of a person’s habits and preferences, and using the information re-
ceived for various purposes. The Republic of Kazakhstan occupies one of the top places in the world in
the implementation and use of digital technologies in the public and political life of the country.

This article discusses the principles of personal data protection enshrined in the national law. The
object of the study is public relations related to privacy, in particular, the protection of personal data in
the Republic of Kazakhstan. The research subject is the legislation on protecting personal data, as well
as some issues of law implementation practice.
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npl/lHLIPIl'IbI 3alIUThI NIEPCOHAJIBHBIX JTaHHBIX: CpaBHMTeHbeIﬁ aHAJIM3 HAlITUOHAJIBHOIO ...

The purpose of the study is to identify the problematic aspects of the institution of personal data
protection in the Republic of Kazakhstan and, on this basis, to argue proposals and recommendations for
the current legislation. The authors used general scientific and private research methods to prepare the
study. A comparative analysis, mainly external and regulatory comparisons, has been conducted. The
authors analyzed legal norms, articles of normative legal acts of some states, and normative definitions
of the compared laws to identify differences. Legislative consolidation of provisions like the principles in
the Kazakh law was found at the level of obligations of owners and operators of databases rather than at
a more significant level of regulatory principles. Possible risks of using personal information by unscru-
pulous persons to the detriment of a person, his interests and property are identified. The conclusion is
made about the need for regulatory consolidation of the principles of personal data protection following
internationally recognized standards at a level of normative principles.

Key words: human rights and freedoms, privacy, protection of personal data, principles of law,
confidentiality.
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JXKeke AepeKTepAi KopFay KaFMAaTTapbl:
YATTBIK )K9He LLUEeTeAAiK 3aHHaMaHbl CaAbICTbIPMaAbl TaAAdy

AKNapaTTblK-KOMMYHUKALMSABIK, TEXHOAOTUSIAQP akmapaTtka, TayapAap MeH KbI3MeTTepre KOA
XKETKI3YAl KamTamachl3 eTeTiH Kasipri eMipaiH akbipamac 6GeAiriHe aiHaAraHbl GeAriAi. KasakcraH
PecnybAmnKachl eAAiH KOFaMAbIK-Casick emipiHe UMMPABIK, TEXHOAOTUSIAAPADBI EHI i3y JKOHe naraasaHy
XKaFblHaH SAEMAEri >KeTeklli OpblHAAPAbIH GipiHAe Typ. 3amaHaym TEXHOAOTMSAAP aAam TypaAbl
KenTereH MOAIMET MeH aknapaT >KMHayFa, COA TYAFaHblH, OapAbIK, Ky>KaTTapbl MEH AEPEKTEPiH OHbIH,
XKEKE LLOTbIMEH XXoHe/Hemece aepbec akkayHTbIMEH GANAAHBLICTbIPYFa, OHbIH BPEKETTEPIH KasaFaAayFa,
SAETTEPI MEH KbI3bIFYLLIbIAbIKTaPbIH GiAyre, aAbiHFaH MOAIMETTEPAI B TYPAI MakcaTTapAa namAaAaHyra
MYMKIHAIK 6epeai.

Ocbl Makarapa >XKeKe AEepPeKTEPAl KOpFay KaruaaTTapbl KapacTbipblAFaH. 3epTTey O6GbekTici:
AAAMHbIH >KeKe eMmipiHe KOA cyknay, atan antkaHaa, KasakcraH PecrnybGAnKacbiHAQ XKeKe AepeKTepA
KOpFay CaAaCbIHAAFbl KOFAMABIK KaTblIHACTap. 3epTTey MaHIi )KeKe AepeKkTepAil KopFay TypaAbl 3aHHaMa,
COHAQM-aK KYKbIKTbIK, TXipnbeHiH Kenbip maceaeaepi 60AbIN TabblAaAbl.

3epTTeyaid Makcatbl: KasakcraH PecrnyGAnKacbiHAAFbl >Keke AePeKTepPAI KOpFay MHCTUTYTbIHbIH,
Npo6AEMaAbIK, aCMeKTIAepiH aHbIKTay KOHe COAAPAbIH HEri3iHAe KOAAAHbICTaFbl 3aHHaMara eHrisyre
YCbIHBICTap AaMblHAQY, OAAPAbI ABEKTeY. 3epTTeyAi AalbIHAQY Ke3iHAE XKaATMbl FbIAbIMM, YKAAMbl XKaHe
>KEKEAEreH 3epTTey 8AICTEPI KOAAAHBIAABL. JKeKe AepekTepAi KOpFay KOHIHAETT YATTbIK )KOHE LeTeAAIK
3aHHaMaAapFa CaAbICTbIPMaAbl TAAAQY XKYPri3iAai. XaAblKapaAblk, ABpexXeAe TaHbIAFAH CTaHAAPTTapFa
COMKEC >KeKe AEpPEeKTEpAI KOpFay KarMAaTTapblH HOPMATMBTIK Typae OeKiTy KaXKeTTIAiri TypaAbl
KOPbITbIHAbBI >KacaAAbl. AAAMAAPABIH >Keke 6aCblHA, MEHLUITiHE XXOHE MYAKIHE 3MSIH KEATIpYAE >Keke
aKMapaTTbl XXOHCI3 NManaaraHy TayekeAaaepi KaHaa 60AaTbIHbI aHbIKTaAAbl. YKeke AepeKkTepai Kopray
KAFMAQTTAPbIH XaAblKapaAblK, CTaHAQPTTapFa COWMKEC >KOHe HOPMAaTMBTIK KarMaaTTap AeHremiHae
3aHHaMaAbIK, GEKiTY TypaAbl >kacay >KEHIHAE TY>KbIPbIM HEM3AEAA|.

TyHiH ce3aep: aAaMHbIH KYKbIKTapbl MeH OOCTaHAbBIFbI, XEKE BMipre KOA CyKray, )KeKe AepeKkTepAi
KOpFay, KYKbIK, KaFMAATTapbl, KYMUSABIABIK,

BBenenune

Crpemnenne Pecnybmukm Kazaxcram yTBep-
IUTh ce0s B KauecTBe NPaBOBOTO TOCYAapCTBa
JIOJDKHO OBITH OCHOBAaHO Ha KOHCTUTYIIMOHHOM pe-
TYJIMPOBaHUU OCHOBHBIX IPaB M CBOOO YeIOBEKa
u rpaxkganruHa. OCHOBHBIM 3aKOHOM CTpPaHBI 3aKpe-
IJIEHO, YTO TIpaBa W CBOOOJBI YENIOBEKA SBISFOTCS
€CTECTBEHHBIMH, a0COMIOTHBIMH, TPHUHA]TIEKAT EMY
OT pPOXKIIEHHUS U HE MOTYT OBITh OTUYKACHBL. CTaThs
18 Konctutynmu Pecnybmuku Kazaxcram 3akpe-
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IUISIET HEMPUKOCHOBEHHOCTh YaCTHOMN JKHU3HH, JINY-
HOW M CEMEWHOM TalHbI, TAMHBI TUIHBIX BKJIAI0B U
cOepeKeHnH, MepernucKy, Tele()OHHBIX MEePEroBO-
POB, IOYTOBBIX, TeNerpadHbIX U MHBIX COOOIIECHHH.
Ilo omenkam 3kcrepToB ykazaHHast Hopma KoHCTH-
Tyuun PecnyOnmkm KazaxcTaH MOMHOCTBIO COOT-
BETCTBYET MEXKAYHApOIHO-IIPABOBBIM CTaHAAPTAM.

Ob6parnmcsa k BceoOmieil nexnmapaiuu npaB H
cBOOOA yenoBeKa W TpakaaHuHa. B crartee 3 3a-
KPEIUIEHO, YTO KAXKABIA YEIOBEK MMEET MPaBO HA
JUYHYI0 HEMPUKOCHOBEHHOCTh. B crathe 12 pac-
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C.b. AxmeroBa u jp.

KpBIBAa€TCs MOHATHE JINYHON HEMPHUKOCHOBEHHOCTH
U YTBEPXKIACeTCs, YTO HUKTO HE MOXKET [OABEPrarhb-
Csl IPOU3BOJILHOMY BMEIIATEILCTBY B €0 JINYHYIO
U CEMEWHYIO KM3Hb, TAllHY €ro KOppeCHOHIEHIINN
WJIK Ha €r0 YecTh M penyTanuto. Kaxabiii yenoBex
MMEEeT MPaBO Ha 3alIUTy 3aKOHa OT TaKOro BMella-
TEJICTBA WJIN TAKHUX MOCSTaTelbCTB.

HenpukocHOBEHHOCTh YaCTHOM KU3HU B HallleH
CTpaHe peryiupyercss HopMaMH KOHCTUTYILMOHHO-
ro, YroJOBHOTO, aJMHHHMCTPAaTHBHOIO, Tpa)KIaH-
CKOI'0 3aKOHOJATENIbCTBA, @ TAKXKE CIELUAIbHBIMU
3aKOHOMATENbHBIMU aKTaMU. YKaXKeM CIeaylolne
3akoHbl: 3akoH PecnyOnuku Kazaxcran ot 21 mas
2013 roga «O mepcOHANBHBIX JAaHHBIX M MX 3aIlld-
Tey, 3akoH PecnyOnuku Kazaxcran ot 24 HOA0ps
2015 roga «O06 wmH(popMaTm3anmm», 3akoH Pecrry-
omukn Kazaxcran ot 16 HOs0ps 2015 roga «O mo-
cryne kK uHpopmanumn», 3akoH PK ot 30 mekabps
2016 roga «O DaKTUIOCKOIIMYECKONW W TE€HOMHOM
peructpauumny, 3akoH Pecnybnukn Kazaxcran ot
5 urons 2004 roga «O cBsa3u», 3akoH PecnyOnuku
Kazaxcran ot 15 centsiops 1994 roma «O6 ome-
PaTHBHO-PO3BICKHOM JedTenbHOCTH», 3akoH Pe-
cnyonuku Kazaxcran ot 31 aBrycra 1995 roma «O
OaHKax U OaHKOBCKOH AesTeThbHOCTH B PecrryOnmke
Kazaxcran» u apyrue. HeoOXomuMoCTh B CICIH-
albHOM 3aKOHOJATEIbCTBE OOYCJIOBIEHA MOSBIIE-
HHEM HOBBIX COLIMAIbHO-IKOHOMHYECKHX OTHOLIE-
HUIA, HOBBIX WH(POPMAIIIOHHO-KOMMYHHUKAIIHOHHBIX
TEXHOJIOTUH, robanu3anueli, TOBCEMECTHBIM BHE-
JPEeHHEM HHTEepHETa U HU(PPOBBIX HHCTPYMEHTOB BO
Bce cepbl )KU3HU 001IeCTBa.

CoBpeMEHHYIO JEHCTBUTEIBHOCTh HEBO3MOXKHO
MPENCTaBUTh 0€3 MU(PPOBBIX U WHTEPHET-TEXHOIO-
ruil. TenekoMMyHHKaIUU U CETH 3JIEKTPOHHOM CBSI-
3M CTaJIM HEOTHEMJIIEMBIM 3JIEMEHTOM COBPEMEHHOM
KU3HH, 00€CIICUNBAIOIIAM JTOCTYN K HH(pOPMAITUN
U ycayraMm, BKIrodas HHTEpHeET, depe3 KOTOpBIA
MHOTOYHCIICHHBIE MTOCTABIIMKH MTPOLYKTOB U YCIIyT
MPENOCTABIAIOT KIMEHTaM M KOHEYHBIM TOJh30Ba-
TeJISIM JIOCTYIl K TOBapam, MH(QOpMaIMU WM KOH-
TEHTY.

Kazaxcran He MOXET HaXOIUTHCS B CTOPOHE OT
MPOIIECCOB II00aMM3alUN TOJTUTHYECKHX, SKOHO-
MHUYECKUX U COLMAIBHBIX OTHOWEeHUH. Hare rocy-
JApPCTBO «IIar 3a IIAaroM NpuOIMKaeTcs K CaMbIM
BBICOKMM CTaHIapTaM B OOJacTH AEeMOKpaTH3aluu
u mipaB 4denoBeka» (Crparerms Kazaxcran 2050 :
pasznen I). Cnemys MHPOBBIM TEHICHITUSAM, TOCY-
JTapCTBO BHOCHUT M3MEHEHHUS B HALIMOHAJIBHOE 3a-
KOHOZATENbCTBO O 3alUTE NePCOHAIBHBIX. Tak, He-
naBHue u3MeHeHus B 3akoH PK «O mepcoHanmbHBIX
JaHHBIX M HX 3amuTe) (majee — 3aKoH) HaleNWIn
rpaxkJaH IpaBoM Ha 3a0BEHHE B MHTEPHETE, IIPaBO

Ha OT3bIB COMIACUS HA UCIOJIb30BAHUE TIEPCOHATb-
HBIX JaHHBIX. KpoMme Toro, mpemycMOTpeHBI CaHK-
WU 32 HapyIICHWS 3aKOHONATENhCTBA O 3aIUTE
MEPCOHANBHBIX MaHHBIX (MHUHUCTEPCTBO FOCTHIIUU
PK 2022: 40).

Tem He MeHee, HOBBIE TIOMPABKHU IPEANHCHIBA-
0T, KaKk o0paiarbcs ¢ NepCOHAIBLHBIMU JTaHHBIMH,
KaKhe JeWCTBUS W KaK HEOOXOJAMMO COBEpIIIATh.
XoTst mocieqHue (QOPMYTUPOBKHA 3aKOHA OTBeYa-
IOT O0IIIEMYy CMBICITY M UMEIOT CXOJICTBO C MEX]TY-
HapOJHBIMH CTaHJApTaMH, OHU B OOJBIICH 4YacTH
KacaroTcs TIpaB M 00S3aHHOCTEH, TOMyCTHMBIX JTEH-
CTBUH C MIEPCOHAILHBIMH JJAHHBIMH.

locymapcTBo obecrnieunBaeT peanu3aluio mpa-
Ba Ha 3alllUTy IEPCOHAIBHBIX JaHHBIX Yepe3 3a-
KOHOJIAaTeJIbCTBO. A Ha YPOBHE 3aKOHA TIJIaBHAS
pOJIb OTBOAMTCS MpUHIHIIAM. VIMEHHO TpPHUHIIHAIIBI
OTIPEJICIIAIOT, KaK OyIyT peaau30BbIBaThCS MpaBa U
BBITIOJIHATHCS 00s13aTenbCTBA. [IpUHITUIIBI UMEIOT
MIEPBOCTENIEHHOE 3HAYEeHHE, TaK KaK SBISIOTCS HC-
XOJHBIMU HayajaMH, BEIPAKaIOT OCHOBOIIOJIATar0-
IUe, «CKBO3HBIE U TEHEPAIILHBICY UJICH, B KOTOPBIX
BBIpaKkaeTcss OOMmUH «IyX» W HaIpaBICHHOCTD
npaBoBoro peryiaupoBanus (Bommenko 2013: 5).
Onu 1100 BBIBOAATCS U3 OOIIETO CMBICIIA 3aKOHOB,
1160 psaMo cHOPMYITHPOBAHEI B 3aKOHE U IPHU3Ba-
HbI PEryJIUpPOBaTh MPOOENBI B MPaBOOTHOIICHHUSIX.
Y4uThiBas TEMIIbI TEXHOJOTUYECKOTO Pa3BUTHS
1 nu(QpPOBU3AINH, HENb3s MPEABUAETH, HACKOIb-
KO OBICTPO 3aKOH OyJeT ycTapeBaTh, HACKOIBKO
IOJIHO U JIOCTATOYHO OH OyIeT MpeayCcMaTpHBaTh
W PeryaupoBaTh HOBBIE JIIEMEHTH IEPCOHANb-
HBIX JIAHHBIX, HOBBIC OOIIECTBEHHBIC OTHONICHUS
U JACUCTBUS C MEPCOHAINBHBIMH JIAaHHBIMH, HOBBIC
yIrpo3bl 06€30MMacHOCTH MEePCOHATBHBIX JaHHBIX. B
CBSI3U C 3TUM, BO3HUKAET BOMPOC, CHOPMYIIHpOBa-
HBI JIM TIPUHIIMITBI 31U TH IEPCOHATBHBIX JaHHBIX
B Ka3aXCTAaHCKOM 3aKOHOIATeIhCTBE TaKWM oOpa-
30M, YTOOBI 00CCTIICUNTh WX HAJICKAIIYIO 3alUTY,
yperyaupoBaTh BO3MOXHBIE TPOOEIHI B TIPABOOT-
HOIICHHUSX II0 HWCIOJIb30BAHUIO M 0E30MacHOCTH
MIePCOHAIILHBIX JTAHHBIX.

[TocKkonbKy MPUHIHUITEI TOTO WA WHOTO 3aKO-
Ha OMNpPEACNIAIOT UMIUIEMEHTAIIMIO HOPMAaTHBHOTO
aKTa Ha MPAKTHUKE B JIAHHOW CTaThe OyAyT U3yUeHBI
TIPUHIIATIBI 3aIUTHI TIEPCOHATBHBIX JAaHHBIX, 3aKpe-
mwienHble B 3akoHe PecmyOnuku Kazaxcran ot 21
mas 2013 rona «O mepcoHaNbHBIX JAHHBIX U UX 3a-
mrey. Llens nccnenoBanus BEISIBUTH MPOOIEMHBIE
ACICKThl HOPMATHBHOTO 3aKPEIICHHS MPUHIUIIOB
3aIUTHl IEPCOHANLHBIX JaHHBIX B PecmyOnuke Ka-
3aXCTaH M Ha 3TOW OCHOBE apryMEHTHPOBATh MIPE/-
JIOXKEHHUS U PEKOMEHAINHU I ACHCTBYIOINIETO 3a-
KOHOJIaTeIILCTRA.
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[IpakTrueckass IEHHOCTh CTaTbU COCTOWT B
YSACHCHHH TIEPBOCTEIICHHOW pOJM  CIICIHATBHBIX
MIPUHIIAIIOB 3aKOHOJATENIbCTBA, BAKHOCTU 3aKOHO-
JATeIhbHOTO 3aKpEIUICHUs] WX COAepIKaHus, 0OIe-
TO XapakTepa WX COONIONEHHUS JTIOOBIM CyOBEKTOM
[IPaBOOTHOILICHUS B chepe 3aluThl MePCOHATbHBIX
JAHHBIX HE3aBUCHMO OT TOTO, HACKOJBKO IOJIHO H
JIeTaJbHO 3aKOH OITMCHIBACT MPaBa U OOSI3aHHOCTU
CTOPOH MpPaBOOTHOLICHUS. Haquaﬂ AKTyaJIbHOCTDb
3aKITIOYACTCS B TOM, YTO CICHHANBHBIC TPUHIIUATIBI
3aKOHOJIATENILCTBA O 3AIUTE MEPCOHATBHBIX J[aH-
HBIX MaJIO U3YUYCHEI B Ka3aXxCTaHCKOM IOpI/II[I/ILIeCKOI\/'I
HayKe.

MaTepna.nbl U ME€TObI

[Ipu ToATOTOBKE HMCCIIEAOBAHUS OBUIH HCTIONb-
30BaHbI OOIICHAYYHbBIE, OOIIME U YACTHBIC METOJIBI
uccnenoBanus. [IpoBeJIcH CPABHUTENBLHBINA aHAIN3
HAIIMOHAIILHOTO 3aKOHA O 3alllUTe MEePCOHAIBHBIX
JIAHHBIX U E€BPOIEHCKOr0 3aKOHOJATEIbCTBA IO 3a-
IIMTE TePCOHANBHBIX JaHHBIX. BBUIM W3YYEHBI,
COIOCTABJICHbl W MPOAHAIU3UPOBAHBI BUIBI M CO-
JICpKaHUE Ka3aXCTAaHCKUX U €BPOICHCKUX TPUHITH-
OB 3all[UThl IEPCOHATBHBIX JAaHHBIX, CIIOCOOBI UX
HOPMAaTHBHOTO 3aKpEeIUICHUs, IPOBeaeH (YHKIINO-
HaJbHBIN aHAJIN3 HAIIMOHAILHOTO M CBPOICHCKOTO
3aKOHOJATeNLCTBa. HOpMaTHBHOE CpaBHEHHE MOKA-
3bIBACT Pa3JIMiYM B Ka3aXCTaHCKOM U eBpOHeﬁCKOM
MOJIX0/Ie K 0003HAUCHUIO U COJCPKAHHUIO TPUHITH-
OB 3aIIUTHI MEPCOHATBHBIX NaHHBIX. OOHAPYKEH-
HOE OTIMYME HAIMOHAJIBHOTO 3aKOHOAATEIhCTBA
yCyryOaseT BO3MOXXHBIE PUCKUA HCIOJIb30BAHHS
TIepCOHAbHON HH(pOpMAITK HEA0OPOCOBECTHRIMHU
JIMiiaMu BO Bp€A JUYHOCTH, €€ UHTCPECAM U UMY-
LIECTBY.

Pesyabrathl u 00cy:KaeHUus

CoBpeMeHHBIE TEXHOJOTHUH TO3BOJISIFOT COOH-
paTh cBeleHUS U HH(POPMAITUIO O KaXKJIOM TpaxKia-
HUHE, IPUBA3BIBas BCE €r0 JJOKYMEHTHI H IAHHBIC K
€ro TIEPCOHATLHOMY aKKayHTY W/WIH TIPOQUIIIO, OT-
CJI)KHUBATh €TO JCHCTBUS, MOIyYaTh IPEICTABICHNE
O TMPUBBIYKAX H MPEAMOYTCHUIX Y€TIOBEKA, UCIIOTh-
30BaTh MONyYEHHBIE CBEJCHNUS B PA3IIMYHBIX IENIAX.
PecniyOnuka KazaxcraH 3aHMMaeT OIHO U3 Bely-
IIMX MECT B MUPE 110 BHEIPSHUIO U UCTIOIH30BAHUIO
IHA(PPOBEIX TEXHOJIOTHHA B OOIECTBEHHOW-TTOIUTH-
YECKOU KU3HU cTpaHbl. [0 ypOBHIO 3JIEKTPOHHOIO
yuactus rpaxaan Kazaxcran 3anumaet 15-e¢ Mecto
B MHpe, 10 pa3BuTuio e-Government — 28-¢ MecTo
(Cnytnuk-Kazaxcran 2022a). Ilo 3asenenuro Ilpe-
suneHta K.Tokaesa, Kaszaxcran BXxomut B Tpui-
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[IATKy CaMbIX OIU(POBAHHBIX TOCYAAPCTB-UJICHOB
OOH (Cnytauk-Kazaxcran 20226). B Hamnry xu3Hb
MPOYHO BOILIM TakKWe SBICHHUS KaK DIIEKTPOHHOE
MPaBUTEIHCTBO, IIEHTPHI OOCITY>)KHUBAaHUS HACEICHUS
(LIOHBI), 2n1eKTpOHHBIE YCIYTH B TOCY1apCTBEHHOM
1 4aCTHOM CEKTOpe, AMCTaHIMOHHAs paboTa, Juc-
TaHIIMOHHOE 00ydeHHe, MUPPOBOE B3aUMOICHCTBHE
rOCyJapcTBa C HaceJICHHUEM, HHTEpHET-Mara3uHel U
T.I.

Bmecte ¢ TeM BO3HHMKAeT ONpeAeNeHHBIN PUCK
TOTO, YTO MEpPCOHANbHAS MH(OpMALHS O YeIOBEKe
MOXET OBITb WCIOJB30BaHA HETOOPOCOBECTHHIMH
JUIIAMH BO BpeJl JIUYHOCTH, €e MHTEepecaM M HMY-
LIECTBY.

WnTepHer M WMHPOPMAIMOHHO-KOMMYHHUKAITH-
OHHBIE TEXHOJIOTUU CHeNaly IIUPOKOW M MHOTO-
TPaHHOM KM3Hb M B3aUMOJEHCTBHE C BHEUIHUM
MHPOM KaXXJIOTO OTHEIHHO B3SATOTO dejoBeka. B
COBPEMEHHBIX YCIIOBUSIX CHUCTEMaTH3alis U Kiac-
cU(UKaLKUS MEePCOHATBHBIX NAaHHBIX MOXKET UMETh
HECKOJIbKO BapHaHTOB. K mpumepy, rocyaapcTBeH-
HBIE OpTaHbl COOMparOT U 00pabaThIBAIOT CIIEAYIO-
LIyI0 JIMYHYI0 HHGOPMALUIO: JIeMOrpaHuyecKylo,
TUIHYI0 UACHTU(GUKAIMOHHYIO HWH(OPMAITHIO, Me-
TUIMHCKYI0, (PMHAHCOBYIO, CylcOHbIC HaHHBIE H
JaHHbIE MPaBOOXPAaHUTEIbHBIX OpraHoB (Saglam
2022: 8). Ecimu paccmotpeTs cdepy 3mpaBooxpaHe-
HUS, TUYHas HHpOpMAaNus MOXKET Kacarbest (Gu3no-
JIOTHYECKUX MMapaMeTpoB (POCT, BEC U TII), peKUMa
W TUTIA TUTaHUs, GUINYECKUX M CHOPTUBHBIX Ha-
IPy30K, CBEIEHUIl O pENnpOoayKTUBHOM 3/I0pOBbLE,
MEIHUIMHCKUX 3aIlicedl, MOHUTOPUHTA cepAareoue-
HUsI, 9aCTOTHI IBIXaHus U poueit nadopmartim (Sa-
glam 2022: 10). Yto kacaetrcs (UHAHCOBOTO CEK-
TOpa, Kpyr cOOMpaeMoOi M HCIIONB3yeMON JTMIHOM
WHPOPMAIMK TIOMHMO JIHYHBIX HJIEHTH(UKAIIMOH-
HBIX U OMOMETPUYECKUX JaHHBIX MOXKET COIEPIKATh
WH(GOPMAIHIO O TTPOBOIUMBIX (DHHAHCOBBIX OTepa-
nusax. OHAKO, U3 TAKUX CBEICHHUH KOCBEHHO MOXK-
HO BBIBECTU W WHBIE JIMYHBIC JaHHBIE, K IPUMEDY,
aHAIM3HUPYS TPOU3BEACHHBIE IUIATEXU C OaHKOB-
CKOHM KapThl, TI0 MPOW3BEJICHHBIM MOKYIIKaM MOX-
HO MIEHTH(UIHMPOBATh NPEANOYTEHHS BIIAAETbIIA,
SKOHOMHUYECKUH CTaTyC.

IIpuMeHeHue HOBBIX TEXHOJIOTMHA IO3BOJISIET
BBIJICJINTh M JIPyTU€ JIMYHBIC JaHHBIE, HalpuUMep,
CBSI3aHHBIE C 0€30MACHOCTHIO (BHUICOKaMEpPHI Ha-
OJrofieHus], ayAHO3alMCHIBAIOIINE YCTPOHCTBA), a
TaKXe OTAENbHBII KJIacC IaHHBIX COCTaBIAIOT OHO-
MeTpHUYEeCKre JaHHbIe (OTIIEYaTKH MaIbIEB U Ja10-
Hel, KOHTYpBHI JIMIA U ero yacTed, pOoCT, BEC, IIBET
71a3), B TOM YHCIIE TICHXOJIOTUYECKas ¥ MIOBE/ICHYE-
CKasi OMOMEeTpHsI, )KeCTUKYIISIES U TIpodee (Saglam
2022: 10).



C.b. AxmeroBa u jp.

OTHoIIEHHE Ka3aXCTaHIEB K KOH(UACHIHAIb-
HOCTH II€PCOHANBHBIX JAaHHBIX IPOTHBOPEUYHBO.
HexoTtopsle upe3MepHO CKpPBITHBI U OTpaHHYEHHO
NPEAOCTABIAIOT MH(POPMALUIO O cebe, HE UMEIOT
AKKayHTa B COLIMAJIbHBIX CETAX JIMOO HE JAI0T CBOU
JTAaHHBIE B COITUAJIBHBIX CETAX, OTKA3bIBAIOTCA OT UH-
TEPHET-TIOANNCOK, HE IPOBOJSAT UHTEPHET-IIIATEXH,
oracasicb yT€UKH JaHHBIX, OCOOCHHO OaHKOBCKHX
cBefieHuil. Jlpyrue e, HAlpOTUB, AKTUBHO BEAYT
OHJIaliH-KaHaJbl, BEAYT MEPCOHAIILHBIC CTPAHULIBI B
COLMAJIBHBIX CETSX, pa3lIUdHble OJIOTH, y4acTBYIOT
B OOIIECTBEHHBIX TPYIIOBBIX aKKayHTaX, OTCIe-
JKUBAIOT U UCHONB3YIOT Pa3iM4Hble MPOMO-aKIUH,
OXOTHO pa3MemaloT CBOM (OTO M BHIEO, MPUHH-
MAroT pa3In4YHbIe OHJIAIH MPUITIAIIEHUS OT JHOObIX
JHI U HE 3aTyMBIBAIOTCA O TOM, KTO M KaK MOXET
BOCIIOJIH30BATHCS TMYHBIMU CBEJCHUSIMH, 00 yTEUKe
JTAaHHBIX WM HEPABOMEPHOM HCIONb30BaHUH.

Ecnu cpaBHUTH TO, KaK OTHOCSTCS JIFOOU K CO-
XPaHHOCTH U JIOCTYIy K CBEIEHHUSIM O CBOEH YacT-
HOW >KM3HM BHE WHTEpHeTa, B od¢uaiin cpexne,
00HapyXHUBaeTCs COONIIONEHHE ONpPENEeNIEHHBIX CO-
uanbHbIX HOpM. K mpumepy, cunTaeTcst He3THU-
HBIM BCKpBIBaTh KOHBEPT U YUTATh UyXKHE MUCbMa,
BOHTH B oM 0O€3 MpHUITIAIEHHs, YCIBIIATh YeH-TO
pasroBop, PacKphHITh U€H-TO CEKpeT W Tak Jaliee.
OTH TpaBUiIa HEXENaTeJbHOrO MOBeAeHUs cdop-
MHUPOBBIBAJIUCH B OOIIECTBE Ha NMPOTSLKEHUU MHO-
rUX JeCATWIETUH U Aaxe croyetuil. [lockonbky
colpanbHasl 3THKA B OHJIAliH pEXHMME BCE €IlE He
copmupoBazach, HEOOXOAMMO 3aKOHOIATEIHEHOE
3aKpeIuUieHne COOJIIOACHUS HENPHUKOCHOBEHHOCTHU
YACTHOM KM3HU W MPABWI MOBEACHNUA B UHTEPHET-
cpezne, o0ecreueHHbIX TOCYJapCTBEHHBIM IPUHYX-
JICHUEM U CaHKIUSMH.

B sTux ycnoBusx HeoOXOAWMBI YETKOE IMPaBO-
BO€ PEryJUPOBAHUE CO CTOPOHBI I'OCYJapCTBa Kak
OCHOBHOTO HHCTHTyTa 3allliThl IpaB 4YeJlOBeKa,
SCHO M TOYHO 3aKPEIICHHBIC B 3aKOHOAATENLCTBE
MIPaBOBbIE JEHCTBHS, a TaKKe HEOOXOAMMBI MEpHI
OTpaHHYEHHMS JUIs TOCYyAapCTBa U TOCyAapCTBEHHBIX
CITy>KallluX, Uil OpraHu3anuii Bcex GopM coOCTBEH-
HOCTH, CyOBEKTOB MpEANPHHUMATENHCTBA M YaCT-
HBIX JIHII, YTOOBI MIepCOHAIbHBIC JaHHBIC HE CTallN
00BEKTOM MIPABOHAPYILICHHH.

IIpaBo Ha HENMPUKOCHOBEHHOCTh YACTHOM KHU3-
Hu oxpansercs Koncrutynueit Kazaxcrana HapaBHe
¢ ApyruMu (GyHAaMEHTaJIbHBIMU IPaBaMH U CBOOO-
JaMH deJjoBeKa. Peanmmzanys KOHCTUTYLIMOHHOTO
IIpaBa Ha HENPUKOCHOBEHHOCTb YAacCTHOM JKU3HHU
BKJIIOYAeT 3aIlUTy NEPCOHAJBbHBIX NAHHBIX U 00e-
CIIEYMBAETCS CHENUATbHBIM 3aKOHOM. C MpUHITHEM
3akona PK or 21 mas 2013 roga «O nepcoHanbHbBIX
JAHHBIX U UX 3aIUTE» B Ka3aXCTAaHCKOM 3aKOHOIa-

TeNbCTBE BHEApPEHA MPaBOBasi OCHOBA ISl 3AIIUTHI
IpaB 4eJoBeKa MpH oOpadoTKe ero MmepcoHaIbHBIX
JAHHBIX, B TOM YHCJIE C LIEbIO 3alUTHI IIPaB HA He-
NPUKOCHOBEHHOCTh YaCTHOM JKU3HU, INYHYIO H Ce-
MEHHYIO TaliHYy.

Crares 18 Korcrurymmuu PK 3ampemniaer Bmerma-
TENbCTBO B YACTHYIO JKHU3Hb, TOJIKOBAaHHE KOTOPOM
COZICPKUT HE3aBEPIICHHYIO, OTKPHITYIO ISl HHTEP-
npeTanuy  (HEUCUEPIBIBAIOINIYI0)  (POPMYITHPOBKY
(Koncturynmmonnsiit Coser 2018: 149). Konctury-
LUS IO3BOJISICT 3aKOHOAATEILHBIM aKTaM PacKpbITh
coziep’KaHMe IpaBa Ha HEIPUKOCHOBEHHOCTh 4acT-
Ho¥t xu3HM. CrnennanbHbii 3akoH PecnyOnuku Ka-
3axcTad «O HMepCOHANBHBIX AAHHBIX U UX 3aIIUTE)
TaKKe JaeT MUPOKOe OMpeesieHue TepMUHA «IIep-
COHAIIbHBIC IaHHBIE» KaK «CBEICHHS, OTHOCSIINECS
K ONpEAEICHHOMY WM ONpenesiieMOMY Ha MX OC-
HOBAHHUHU CyObEKTy IMEepPCOHATBHBIX JaHHBIX, 3a(pHK-
CHpOBaHHBIE HA AIICKTPOHHOM, OyMa>kHOM M (WJIN)
HWHOM MaTepHajJbHOM HOCUTETIE).

Konctutynus u 3akoH conepkaT HaCKOIBKO 3TO
BO3MOJKHO BCEOOBEMITIONIYIO (hOPMYIHPOBKY TEp-
COHAJIBHBIX JAaHHBIX, KaK JOObIe CBEICHUS, OTHO-
csammuecs K KOHKPETHOMY YeJIOBEKY. AHAIOTUYHOE
HEUCUEPIIbIBAIOIIEE OIpEeIEHUE MOHATHS NEPCo-
HaJIbHBIX JIAHHBIX COAEPXKUTCS U B 3apYOEKHOM 3a-
KOHOJIaTEJICTBE.

HecmoTtps Ha To, 4TO 3aKOH MpETEpIIEBAET U3-
MEHEHHS, ClIeyd MUPOBBIM TE€HICHIUSIM, BOIIPO-
Chl TIPAaBOBOTO PETYIMPOBAHHUS B HaIleil cTpaHe
BCE €Ille CYLIECTBYIOT M TPEOYIOT pelIeHus ¢ yue-
TOM 3apyOeKHOU MPAKTUKHU U cTaHAapTOB. OqHON
U3 TpobieM SBISETCS MPaBOBOE 3aKperieHUe
NPUHIUIOB cOopa W 0O0pabOTKM MEePCOHATBHBIX
JaHHBIX B HameM 3akoHe «O mepcoHalbHBIX
JAHHBIX M MX 3alUTe», KOTOPbIE OTIUYAIOTCS OT
MPUHIMUIIOB, 3aKPEIJICHHBIX 3apyOeXHBIMU HC-
TOYHUKaMU IIpaBa.

B crarbe 5 3akona PK «O nepcoHanbHBIX JaH-
HBIX M MX 3aIIUTe» OpsAMO c(hopMyIUpOBaHHI cie-
IyIOIIME TIATh TPHHIHIIOB cOopa W 00paboTKH
MEPCOHANBHBIX AaHHBIX: (1) coOMIONeHUs KOHCTH-
TYLMOHHBIX IPaB U CBOOOJ YEIOBEKa M IpaKaa-
HUHA, (2) 3aKOHHOCTH, (3) KOH(pHUIEHIINATHFHOCTH
MePCOHANBHBIX JaHHBIX OrPaHHYEHHOTO JOCTYIa,
(4) paBeHcTBa TIpaB CyOBEKTOB, COOCTBEHHHKOB U
omeparopos, (5) obecreueHUs: 6€30TaCHOCTH JIMY-
HOCTH, oOmiecTBa W rocygapcTBa. I[lepBele Tpu
MIPUHLIUIIA OTHOCSTCS KO BCEM OTpacisiM Ipasa U
MIPaBy B IIEIIOM, SIBJISIFOTCSI OOIIETIPABOBBIMHY MIPHH-
uunamu. [IpuHOMD KOHGUAESHIUAIBHOCTH MeEp-
COHAJbHBIX AAHHBIX OTIPAaHUYEHHOTO MOCTyNa M
NPUHIUI PaBEHCTBA MPaB CyObEKTOB, COOCTBCHHU-
KOB M OIEPaTOpOB ABISIOTCS CIEUU(PUIHBIMH IS
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pETYANpPOBaHUs OTHOILIEHUH B cepe 3alMThI mep-
COHAJIbHBIX JAHHBIX.

3aKkoH HE COJAEP)KUT ONMHCAHUS YKAa3aHHBIX B
HEM TMPHUHLUIIOB, U WX HMHTEPHPETALUs BBHI3BIBAET
CIIEITYIONTHE TIPOOTIEMBI.

Bo-nepgvix, npuHIUI KOH(PHICHINAILHOCTH
MEPCOHANBHBIX JAHHBIX OrPaHUYEHHOIO JIOCTY-
Ia CO3JaeT TPYZHOCTH B IPABONPUMEHEHHH, IIO-
CKOJIbKY Ha 3aKOHOJATEIbHOM YpPOBHE HET SCHOTO
MepeYHs] MEPCOHANBHBIX AAHHBIX OrPAaHMYEHHOTO
JOCTyIIa.

3aKoH onpeaenseT oOUIeJ0CTYTHbIE IIEPCOHAITb-
HBIC JJAaHHBIE KaK T€, KOTOPBIC HE SIBJISIOTCS KOH(H-
JNEHIMATFHBIMU B CHITY 3aKOHA, JTOCTYI K KOTOPBIM
paspetieH ¢ cornacus cyobekra. Ecnu cyObexT He
Jlall coracus Ha JOCTYIl K CBOUM IEPCOHAIbHBIM
JaHHBIM W CBEICHHSAM, CIIEIOBATEIBHO AOCTYN K
HUM orpaHuyeH. O3HayaeT JIM 3TO, YTO OTCYTCTBUE
coIIacys JMLA BJIeYeT OrPaHUYCHHBIN TOCTYII K €r0
MIEPCOHANBHBIX JAHHBIM, YTO JAOCTYIHOCTH MEPCO-
HaNbHOW HMH(OpMAaNKMK ONpEAesieTCs COIlacheM
nuna?

Ho momumo cornmacust cyObeKkTa JaHHBIX, IEp-
COHAJIBHBIMH JaHHBIMH OTPAaHMYEHHOTO JOCTY-
ma SBJSIOTCA T€, KOTOPBIE OTHECEHBI K TaKOBBIM
HMHBIM 3aKOHaM. PaccMOTpuM, 4TO 1O 3TOMY TOBO-
Iy TperycMaTpuBalOT Jpyrue HCTOYHHKH IpaBa
Kazaxcrana.

3akoH PK ot 24 Hos0ps 2015 roma «O6 undop-
MaTU3alu» AaeT KIACCH(UKAIMIO 3IEeKTPOHHBIX
nHGOPMAIIMOHHBIX PECYpPCOB IO THUILy COIEpXKa-
LIUXCS B HUX TIEPCOHATIBHBIX JAHHBIX KaK 3JIEKTPOH-
Hble MH(OpMannoHHbIe pecypebl, (1) conepxkamiue
00Ie10CTyTHBIE TTIEPCOHABHBIE JaHHBIE U (2) CO-
JieprKalue nepcoHalbHbIe JaHHbIE OTPaHUYEHHOTO
nocryna. Tum goctyma K 3JIEKTPOHHOMY HHQOP-
MAalMOHHOMY PECYpPCy OINpPENeIsieTCS 3aKOHOM, €T0
coOcTBeHHHKOM Wi BiafensieM. [Ipu sTom 3akoH
PK «O6 undopmaruzanum» TOXE yCTaHABIUBAET
TIepPEYHs AIIEKTPOHHBIX HH(OPMAIIMOHHBIX PECyp-
COB C MEPCOHAJIBHBIMM JaHHBIMH OIPaHUYEHHOTO
noctymna, orcbuiast Kk 3akoHy PK «O mnepconane-
HBIX JTAHHBIX U WX 3alIUTe». A B COOTBETCTBUU C
MOCTETHIM 3aKOHOM TEePCOHAIBHBIMH JaHHBIMU
OTPaHMUYCHHOIO JOCTYyNa SBISIOTCS T€, NOCTYN K
KOTOPBIM OTpaHWuYeH 3aKOHOM HJIM camMuM (prusmude-
CKUM JHUIOM. TakuM o0pazoM, IpH ONpeAeTICHUU
MIEPCOHANBHBIX JAHHBIX OIPAaHMYEHHOIO OCTYIIa
3akon «O0 wHpopmaruzanmm», kak u 3akoH «O
MEPCOHANBHBIX JaHHBIX M UX 3aILUTEe» HE YKa3bl-
BAeT MEPEeUYCHb TAaKUX JAHHBIX U TAKXKE OTCHUIAET K
JIPYTHUM 3aKOHOJIATEIIbHBIM aKTaM.

Hainee, paccMoTpuM npyrue 3akoHbl. 3akoH PK
ot 30 gexabps 2016 roga «O TaKTHIIOCKOITHYECKOM
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U TEHOMHOM PETHUCTpAIlUN» SICHO YKa3bIBACT, UTO
JTAKTUIIOCKOITMYECKasl ¥ TeHOMHasi HH(popMaIus oT-
HOCHTCS K IIEPCOHANBHBIM JJAHHBIM OTPaHUYEHHOTO
noctyma. [{pyroii 3akoH, 3akoH PK ot 19 mapta 2010
roaa «O rocygapCTBEHHON CTAaTUCTHUKE» YKa3bIBACT,
YTO MIEPBUYHBIE CTATHCTUIECKUE TAHHBIE SBIAIOTCS
KOH(HICHIIMATLHBIMU, KPOME TEX, KOTOPBIC IMepe-
YHUCIEHBI B 3TOM 3akoHe. MHbIMU cloBamu, 3aKOH
«O rocymapCTBeHHO CTaTUCTHKE)» OY€PUUBAET KPYT
HEKOH(UJICHIIMATBHBIX CTATUCTUYCCKUX JIAHHBIX.
CrnenoBarenbHO, 00bie Opyeue NaHHBIE OTHOCSATCS
K KOH(UICHINAIHHBIM CTATHCTUYECKUM IaHHBIM,
YTO TOBOPUT O IIMPOKOW MHTEPIIPETAIIUU TTOHSITHS.
Eme onun HopmatuBHbIN akT, 3akoH PK ot 22 ne-
kabps 2003 roma «O TOCYmapCTBEHHOHN MPaBOBO
CTaTUCTUKE U CHEIUANBHBIX YYETaX» PEryIupyeT
MOpsZIOK cOopa, XpaHeH!s 1 00pabOTKH MTePCOHAb-
HBIX JTAaHHBIX JUISI CTICIIHAIBHBIX YYIETOB, KOTOPHIE
KaK TPaBWJIO KacaloTCs MPABOOXPAHUTEIBHBIX U
WCTIOJTHUTEIBHBIX (PYHKIIUH TOCYIapCTBEHHOTO pe-
TYJTHPOBAHUS OOIIECTBEHHBIX OTHOIICHMH. J[aHHBIM
3aKOHOM B CIEIMAILHBIC YYETHI MOTYT OBITH BHECE-
HBI 1f00ble c8e0erus O (PU3MUECKOM JUIIE, TIPU ATOM,
He TpeOyeTcs ero coracue. TeM He MEHee, AOCTYII
K ¥ UCIIOJIb30BaHUE UH(POPMALIUHU U JTAHHBIX O (pH3u-
YEeCKOM JIMIIE CTPOTO PETIIAMEHTHPOBAHBI U JOJKHBI
OCYILIECTBIISITHCS C COOIIOIEHHEM KOH(BHICHIINAITb-
HOCTH U TpeOoBanuii 3akoHa «O MEpPCOHATBHBIX
JaHHBIX U UX 3amuTe». OUeBHIIHO, YTO TaKOU pe-
UM KOH(DUICHIIMATBLHOCTH, YCTAHOBJICHHBIN B 3a-
KoHe «O rocymapcTBEHHOH IpPaBOBOW CTAaTHUCTHKE
M CHEeIHMaIbHBIX YYeTax», OTHOCHT JIIEKTPOHHBIC
MH(POPMAIIMOHHBIE  PECYPChl  TOCYIApPCTBEHHOM
MPaBOBOM CTAaTHUCTHUYECKOM CHCTEMBI K 3JEKTPOH-
HBIM WH(GOPMAIMOHHBIM pecypcaM, COIepKaIlnM
MePCOHANILHEIC JaHHBIE OTPAHUYCHHOTO JIOCTYIIA,
HO B CAaMOM 3aKOHE HET MPSIMOTo yKa3aHus Ha 3TO.
Janee nepeiinem k YronosHo-IIponeccyansHomy 1
Ipaxxmancko-IIponeccyansnomy Komekcam, KoTo-
pBIe OTPaHUYMBAIOT MPHHIHUI TJIACHOCTH B CBS3HU
C OXpaHAEeMOW TallHOW 4YacTHOW KWU3HH, CChUIASICh
Ha TpeOOBaHUs 3aKOHA U TPeOOBaHUE JIUIA O TIPO-
BEJICHUH 3aKPBITOTO CYNEeOHOTO pazOHpaTeNhCTBa.
To ecTh IOCTYI K U UCIIOJIb30BaHUE MEPCOHATBHOMN
nH(pOpMAIIMH, XapaKTep OTPAaHUYEHHOTO JOCTYyIa
OTIPE/IETISIOTCS CaMHM JIMIIOM, a CYIl ¥ IpaBoOXpa-
HUTENIbHBIC OpraHbl 00s3aHbI COOMIOCTH U obecIe-
YUTh pealM3alyIo MpaBa Ha HEMPUKOCHOBEHHOCTh
YaCTHOU KU3HH.

B cBsi3u ¢ HE SICHBIM HOPMAaTHUBHBEIM 3aKperie-
HUEM MOHSATUHN NEPCOHATBHBIX JAHHBIX OTPAHUYCH-
HOTO JTOCTYTIa Ha IIPAKTHUKE PACXOATCS TIO3HIIAH Pe-
TYJSITOPHBIX opraHoB. K mpumepy, ciemys o3uIuu
MunuctepcrBa toctuuun PK (OTkpeITHId nuanor
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eGov 2022a) nHANBUAYaIbHBIA HACHTU(UKALNOH-
HBI HOMEpP (PM3HYECKOTO JUIA-UHINBUIYATEHOTO
NPEATPUHUMATENS SIBISIETCS. OOIICAOCTYTHON HH-
(dopmarnmelr o cyObekTe OM3HECa COIIACHO CTaTbe
28 Ilpeanpunumarensckoro Konekca PK. C npyroit
cTOpoHBI, TO *ke MunuctepctBo IOctunuu PK co-
IIacHiIoCh ¢ MHeHHeM MuHucTtepcTBa BHyTpeHHUX
Hen PK (OtkpoiTeiil nuanor eGov 20226) o ToM, 9TO
WHJAMBUIYAJbHBIA  MICHTU(PHUKAIIMOHHBIA HOMEp
(U3MYECKOTO JTHUIA OTHOCHTCS K TEPCOHAIBHBIM
JAHHBIM OTPAHWYEHHOTO JOCTyIa. B IMosiCHeHUsX
YKa3aHHBIX JBYX MUHHCTEPCTB MPOCIICKUBACTCS
KOH(DJIMKT: WHIWBUAYAIbHBIN NpeANPUHIMATEIb
BBICTYTA€T B JIByX MIIOCTACAX — KaK OOBITHOE JTUIIO
U Kak TpeanpuHuMareib, cyobekt omsneca. Coot-
BETCTBEHHO, PACIPOCTPaHssl B OTKPHITOM JOCTYIIC
HHGOPMAIIMIO O €r0 KOHTAKTHBIX JaHHBIX, WHIWBH-
QyanbHOM uaeHTH(ukanuoHHoM Homepe (MUH),
MecTe BelleHUs On3Heca, KOTOPOE YacTo SBISAETCS U
€ro e MEeCTOM XHUTEIbCTBA, TOCYJapCTBO HE M03a-
6oTtuiock 00 obecrieueHNH NMpaBa WHAWBUIA Ha He-
MIPUKOCHOBEHHOCTh YACTHOM XH3HH U 3aIUTY Iep-
COHAJBHBIX JIAHHBIX. 3aKOHOJATeNIb HE MpPOayMall,
KaKHe JJaHHBIE BCE-TAKH CIEAYeT 0C000 TIIATEIhHO
3aIUIIaTh, HE TOABEpras pUCKy CyObeKTa OT He-
MIPaBOMEPHOTO TOCATATENIbCTBA HA €r0 WHTEPECHI,
COOCTBEHHOCTH U Jlaxe *)u3Hb. UTO KacaeTcs ynos-
HOMOYEHHOTO OpraHa B c(epe 3aIlIUThI IIePCOHATb-
HBIX JIaHHBIX, TO caMo MunucrepcTBo L{udposoro
Pa3Butus u Aspoxkocmuueckoid [IpoMbIIIEHHOCTH
PK (OtkperTeiii nuamor eGov 2022B) He qano KOH-
KpPETHOTO OTBETA Ha BOIPOC, YTO BXOJMT B IIEPEUCHb
MEPCOHANTBHBIX JIAHHBIX OTPaHUYEHHOTO JO0CTYTIA,
TakxuM oOpa3oM, 3aKOHOAATETH HE Al SICHOU H
KOHKPETHOW MHTEPIpETAIllMi U MPAaBONPUMCHCHUS
MPHUHIUIA KOH(GUACHIUATBHOCTH IEePCOHATBHBIX
JAHHBIX OTPAHWYEHHOTO IOCTYyIa KakK JJIs CaMoTo
(hU3UYECKOTO JINIA, TaK U JUIS JIFOOBIX JIUI] U CyObh-
€KTOB MPaBOOTHOIICHUH, C KeM MPHUIETCS B3aUMO-
JIeHCTBOBATh ATOMY (DM3MUECKOMY JIHILY.
Bo-emopuix, MpuHLKTT paBeHCTBA IMpaB CyOb-
€KTOB, COOCTBEHHHKOB U OINEPATOPOB SBISIETCS HE
peaan3yeMbIM B KOHTEKCTE CIIeHaIbHOTO 3aKOHa
0 MEPCOHANBHBIX JaHHBIX, MPAaBOOTHOIICHUU, K
KOTOPBIM OH TIPUMEHSETCS, IPaBOBOTO CTaryca U
MMO3HIINK CTOPOH TIPaBOOTHOIIEHUNH. CyOBEKTHI,
COOCTBEHHMKH W OIEpaTopbl 0a3 MepcOHANbHBIX
JTAHHBIX BCET/Ia IPOTHBOCTOAT APYT APYTY B IMIPABO-
orHOomeHnH. OOBEKTOM MPABOOTHOIICHHS SIBIISET-
cs1 uH(opManus o cyObeKTe, KOTOPBIH KOHTPOIHPY-
eT cynb0y AToH HH(OPMAIIUH, OTIPEEIIIET MPeIebl
€€ pacripoCTpaHeHHS U HCIOJIb30BaHUS COOCTBEH-
HUKaMU U oniepaTtopamu 0a3 qanHbix. CBoOO1a TH4-
HOCTH M aBTOHOMHUS TIPEAToiaraeT He3aBHCUMOCTh

nuna, cyObekTa MepCOHAIBHBIX NaHHBIX, TPeOyeT
CBOOOABI «OT MPUHYXICHUS W MAHUMYISALUH CO
cTopoHsI Apyrux» (Setra 2022: 5). Cy0nexT mepco-
HAJIBHBIX JIaHHBIX Beeraa Oonee cnaboe U0 U Ha-
XOIIUTCS B HEAKBHUBAJICHTHOM IIOJIOKEHHUH, TAK KaK
€ro KOHTPareHTOM B IIPaBOOTHOIIEHUH HAa CTOPOHE
COOCTBEHHUKa WJIM orepaTopa 0a3 TaHHBIX BBHICTY-
naeT 100 roCyapCTBEHHBIH OpraH Kak MHCTUTYT
IMyOJIMYHOM BiIacTH, TNO0 CyOBEKTH OM3HECA, KO-
TOpbIe UMEIOT 3KOHOMHUYECKOE U TEXHOJIOTUYECKOE
MPEUMYILECTBO nepel (GU3NYECKUM JUIOM. YKa-
3aHHBIE KOHTPAreHThl OCYLIECTBIAIOT Ype3MEPHBIH
cOOp JaHHBIX U MUMEIOT AOCTYI K MNEPCOHATbHBIM
JaHHBIM JIUIa, HECMOTPS Ha €ro corvacue, MOryT
OCYIIECTBIATh HEMPO3PavyHYI0 M HEKOHTPOIHPY-
eMyI0 CyOBEKTOM 00pabOTKY MEPCOHATbHBIX JaH-
HbIX. AMepukaHckuil npaBoBes Januens ComoBe
(Solove 2023: 22, 40) oTmedaet, 4TO JIFONA OYCHB
JOBEPUUBBI U MOJAAIOTCS MaHHUIYIHMPOBAHUIO, a
OpraHu3aldy HaWAyT CcHOcOObl MaHUIYJIUPOBATH
I10JIb30BaTE/ISIMK, YTOOBI OHH COIVIACHJIUCH Ha cOOp
u 006paboTKy maHHBIX. Yale BCEro YenoBeK corya-
maetcs Ha cOop u 00pabOTKy JaHHBIX 3/1eCh U Ceil-
yac, TaK Kak BUANT HEMENJICHHOE yIOBIETBOPEHHE,
KOHKPETHBIE MPEHMYILIECTBa — TMOIYYUTh CKHIKY,
HCIOJIB30BaTh MPOLYKTHl U YCIYTH, MOIYYUTh 00-
Jee MUPOKUN (IPEeMUANbHBIN, 3IUTHBIN) JOCTYII
K HOBOCTSIM, HH(OPMALIUK, Pa3BICUCHUSM, UTPaM,
MY3bIKE 1 MHOTUM JIPYTUM IPEUMYILECTBaM U Oia-
ram. Jlrony He WMEIOT WM MMEIOT CMYTHOE Tpe-
CTaBJICHHWE O TOM, YTO NMPOU3OMIET ¢ UX JaHHBIMHU
B OTAaJICHHOM OymymieM. M3 H3IoXeHHOTO ClenyerT,
410 3aKkpervieHHbIi 3akoHoM PK «O nepcoHanbHbBIX
JaHHBIX M MX 3alIUTe» NPUHLUI PaBEHCTBA MpPaB
CyOBEKTOB, COOCTBEHHHUKOB ¥ OIIEPATOPOB HE HAXO-
JUT OTpaKE€HHUS B MPAKTUYECKON MIIOCKOCTH BBUY
HEPAaBHOTO U HEAKBUBAJICHTHOTO IOJIOKEHUS CyOb-
€KTOB IPAaBOOTHOIIEHUS B c(epe 3alluThl Iepco-
HAJTBbHBIX JaHHBIX.

Takum o6paszom, 3akoH PK «O mepconanbHbIX
JAHHBIX U UX 3aIIUTE» COAEPXKUT OOLIETIPaBOBbIE U
crienMagbHble MPUHLIUIBI 3aIIUTHl TEPCOHATBHBIX
JaHHBIX, OIHAKO, UX MHTEPIPETALs U MPABOIIPH-
MEHEHHUE TTPOOIEMATHIHEI.

Kakue npuHIMIEI cofepkarcsi B eBPOMEHCKUX
3aKOHAX, PEIIAMEHTUPYIOLIUX 3aLIUTy IEPCOHANb-
HBIX JaHHBIX? PaccMOTpUM HEKOTOpHIE U3 HUX.

[Ipexne Bcero ciaenyeT OTMETUTh, YTO Ha Tep-
putopuu EBporneiickoro Coroza nefictByet O0muit
Pernmament EC o 3amute Jlanaeix (GDPR), 3akpe-
U0 MHUHUMaJbHbIE HOPMaTUBHO-TIPABOBHIC
TpeOOBaHMS 3alUTHl IEPCOHATBHBIX JaHHBIX. OTH
TpeOOBaHMUS MOTYT OBITh AETATU3UPOBAHBI U «YCH-
JICHBI» HAIIMOHAJILHBIM 3aKOHOAATEIbCTBOM. CTaThs
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npl/lHLIPIl'IbI 3allMThI IEPCOHAJIBHBIX TaHHbBIX! CpaBHMTeHbeIﬁ aHAJIM3 HAlITUOHAJIBHOIO ...

5 GDPR ycranaBnuBaeT 6 OCHOBHBIX NMPUHIUIIOB
00pabOTKH TEPCOHAIBHBIX NaHHBIX M OIpeneiseT
VX 3Ha4YEHUE!

1) IlpuHUMO 3aKOHHOCTH, CIPAaBEAJHUBOCTH U
MIPO3PAYHOCTH — TEPCOHANBHBIC JTaHHBIE 00pada-
TBHIBAIOTCA 3aKOHHO, CIIPaBEAJIMBO M MPO3padHO MO
OTHOUICHUIO K CyObEKTY JIaHHbIX;

2) IlpuHIUT 1EEeBOTO OTpaHUYEHUS — IEepCo-
HaJbHBIC JJAHHBIE COOUPAIOTCS IS ONPEIEICHHBIX,
SIBHBIX M 3aKOHHBIX IIeJiei 1 He 00pabaThIBalOTCS B
JaNbHEHIIEM CTIOCOO0M, HECOBMECTUMBIM C ATHMH
LEJSIMH;

3) IlpuHIIMD MUHUMU3AIUU NaHHBIX — IEPCO-
HaJbHBIE JTAaHHBIE SBISIOTCS aJCKBATHBIMHU, aKTy-
QIBHBIMU ¥ OTPAHUYCHHBIMHU TE€M, YTO HEOOXOIMMO
B CBSI3H C IIENISIMU, JUJIsI KOTOPBIX OHU 0OpadarbiBa-
I0TCS;

4) [puHIMIT TOYHOCTH — MEPCOHANIBHBIE IaH-
HBI€ JJOJDKHBI OBITH TOYHBIMH W, TIPA HEOOXOIUMO-
CTH, OOHOBIISIEMBIMH; JIOJDKHBI OBITH TPEANIPUHSTHI
BCE pasyMHBIE MepBI AJIsl 00eCIeYeHns: TOro, YToObI
JIUYHbIE TaHHBIE, KOTOPHIE SBISIOTCS HETOUHBIMH, C
YUETOM IIeNIeH, AT KOTOPBIX OHU 00pabaThIBaIOTCS,
OBLUIN yIaJIeHbl WIIM UCIIPABIEHBI O0€3 MPOMeITICHUS;

5) IlpuHIUIT OrpaHUYEHUS XpaHSHHUS — IEePCO-
HaJbHBIE JaHHBIE XpaHATCcA B (opMe, TO3BOJISIO-
med WACHTUPHUUUPOBAThH CYOBEKTOB HAaHHBIX, HE
JOJIBINE, YeM ITO HEOOXOAMMO JUTA TIeTiei, ISt KOTO-
pBIX 00padaTeIBAIOTCS MEPCOHAIBHBIE TAHHEIC,

6) [puHIMn 1EeT0CTHOCTH M KOH(HUIECHINATb-
HOCTH — TIEpCOHAJBHBIC JaHHBIC 00padaTHIBAOTCS
TaKuM 00pa3oM, KOTOPbI 00ecrieunBaeT HaJexa-
11yio 6€30MacHOCTh MEPCOHAIBHBIX AaHHBIX, BKIIO-
Yasi 3alUTy OT HECAaHKIMOHWPOBAHHOW WM HeE3a-
KOHHOH 00paboTKH, a TaKkkKe OT cIy4aifHOH MoTepH,
YHUUYTOXKEHHUS W TIOBPEKCHHS C MCIIOJIb30BaHU-
€M COOTBETCTBYIOIMX TEXHUIECKUX MIIH OpTaHM3a-
LIUOHHBIX Mep.

B cpaBHeHUM ¢ IPUHITUTIOM 3aKOHHOCTH Ka3ax-
cranckoro 3akoHa, B GDPR mpuHmmm 3akoHHOCTH,
CTpaBEUIMBOCTA M TPO3PAYHOCTH HOCUT Oosee
oTpenereHHbI u cnenuduyHbii Xapakrep. OH Ka-
caeTcs He TOJMBKO COOMIOACHNS 3aK0Ha TP cOope u
00paboTKe NaHHBIX, a SBISETCS ONHUM M3 (QyHAa-
MEHTAJBHBIX TTOHATUH M HanOojee CyIeCTBEHHBIX
YCIIOBHH 3aIIUTHl TIEPCOHATBHBIX JTAaHHBIX. 3aKOH-
HOCTh 00pabOTKH MEPCOHANBHBIX JaHHBIX IOIKPE-
mwistercs B GDPR TpeboBannemM o Hammumu corna-
cus gusmaeckoro nuna (myHkT 11) crareu 4, crares
6). UToObI OBITH JETUTUMHBIM COIJIACHE JOJDKHO
OBITH CBOOOITHO TPENOCTABICHHBIM, KOHKPETHBIM,
MH(OPMUPOBAHHBIM (OCO3HAHHBIM) M HEJIBYCMBbIC-
neHHbIM. COOTBETCTBEHHO, 0€3 3THX 00s3aTeIbHBIX
MIpU3HAKOB coracus B EBpome coop m oOpaboTka
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JIAHHBIX TPU3HAIOTCS HE3aKOHHBIMH KpOMeE Ciyda-
€B, YCTAHOBJICHHBIMH 3aKOHOM.

Bonee toro, cratem 13 u 14 GDPR ycranapmu-
BalOT YeTKHE TpeOOoBaHUS K MH(OpPMAIMH, C KOTO-
POl KOHTpOJIEp JaHHBIX 00s3aH O3HAKOMHTBH CyOb-
eKTa Ha MOMEHT cOopa IepCOHAIBHBIX JaHHBIX. K
00s13aTeNbHBIM CBEJCHUSM Ha MOMEHT IONYYCHHUS
coracusi 0T CyObeKTa OTHOCSTCS KOHTAKThI JIMIIA,
OTBETCTBEHHOI'O 3a 3aIUTy IIE€PCOHAIBHBIX JaH-
HBIX, IIEJTM 00pa0OTKH, YCIOBUE O Tiepeaaye JaH-
HBIX TPETHHM JIMIAM C YKa3aHUEM HaJM4usl WIN
OTCYTCTBHSI MEp IO 3alIMTEe IIE€PCOHAIBHBIX JaH-
HBIX CO CTOPOHBI TPETHHX JIL, CPOK WIH KPUTEPUU
ompeneNeHus CpoKa XpaHEHWs IaHHBIX, yKa3aHHE
Ha HaJM4re aBTOMaTH3MPOBAHHON 00paboTKM naH-
HBIX, BKJIIOYasi MpouiIMpoBanue, u ap. Takxke, Ha
MOMEHT cOOpa MEepPCOHATBHBIX JaHHBIX KOHTPOJEP
JTAHHBIX 00513aH MPOMHPOPMHUPOBATH CYOBEKTA 1aH-
HBIX O €TO0 MPaBax, B 0COOEHHOCTH O MPaBe OTO3BATh
coracue B J11000i MOMEHT, IpaBe Ha 3aLIUTY B TO-
CyIapCTBEHHOM OpraHe 10 3alllUTe IMePCOHATBHBIX
JAHHBIX, IpaBe Ha JOCTYH K CBOMM MEPCOHAIBHBIM
JaHHBIM, BHECEHHE B HUX YTOUHEHHH, IpaBe Ha UX
crupanue (ymanmenue) u np. Ilpm 3TOM, commacHo
craree 12 GDPR xonTponep u omepatop o0s3aHbI
MPEIOCTABIATh CYOBEKTY WH(OPMAIIHIO, KACAOIITY-
10cs1 00paOOTKH JaHHBIX B KPATKOH, IPSIMOH, TIOHSIT-
HOU M JIETKOAOCTYIHOH (hopMe, ¢ HCIOIb30BAaHHEM
SICHOTO M IPOCTOTO SI3bIKA.

3akoH PK «O mepcoHanbHBIX JaHHBIX U HUX 3a-
mmre» B cpaBHeHun ¢ GDPR He comepxut (a) yka-
3aHHBIX 0053aTEIbCTB COOCTBEHHHMKOB 0a3 M oOIe-
paropoB mpu cOoOpe NEepCOHAIBHBIX JAHHBIX, (0)
BO)XHBIX TpeOOBaHUI K HMH(pOPMALMH, TPEIOCTaB-
J5IeMOi cyObeKTy JaHHBIX O MOJY4YEeHUs Coriacus
Ha cOop U 00pabOTKy MEepCOHANBHBIX JAHHBIX, (B)
TpeOOBaHMi K CBOOOE MPEAOCTABICHHUS COITIacus U
KauecTBY MH(GOPMUPOBAHHOCTHU COIVIACHSL.

Kazaxcranckuil 3akoH (myHKT 4 craths 8) u
YIOJIHOMOYEHHBIH opran ycraHaBnuBaioT (IIpu-
ka3 MIIPUAII Ne395), xakue CBEmCHUS MOKHBI
COAEPKATbCs B COIVIACHH, KaK OHO MOXET OBITh
NPEAOCTABICHO U Aa)Xe CPOK NEHCTBUS coriacus,
YTO JIOBOJIFHO CTPAHHO C MPAKTHYECKOW CTOPOHBI U
OoIbIIIe OTHOCUTCS K IEPHOAY XPAaHEHUS M UCTIOJNb-
30BaHUS IEPCOHAIBHBIX AAHHBIX. 3aKOH JIOITYCKAET,
YTO COOCTBEHHUKH M OTIEPaTOphI 6a3 JaHHBIX MOTYT
3alpOCUTh B COIVIACHH CYOBEKTa HHBIC CBEICHUS
0 HEM, OJHAKO, YIOJIHOMOYEHHBIH OpraH yTOUHHII
(Otxperteril guanor eGov 2022r), 94TO ONEpaTopsl
HE BIpaBe YTBEP)KIATh M HUCIONb30BaTh (HOPMYIIH-
POBKY O BO3MOYKHOCTH cOOpa W 00pabOTKH WHBIX
MEePCOHANIBHBIX JAHHBIX, TEpeueHb JOJKEH OBITh
HCUEPIBIBAIOIINM.
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Ha npakTuke oueHp yacto cOOp MepcoHaTBHBIX
JAaHHBIX CyObeKkTaMu OW3Heca W ToCydapCTBEHHBI-
MU CITy)KAIIUMH TPOU3BOJUTCS 10 YMOJIYaHHUIOY,
MOTOMY 4YTO B OONBILIMHCTBE CIy4aeB HU3BECTHO O
TakoM TpeOOBaHUH 3aKOHOAaTeNnbcTBa. Ho, kKak mpa-
BUJIO, IEUCTBUS ONEPATOPOB U COOCTBEHHUKOB 0a3
JAHHBIX HE MOJKPEIUICHB! 0(OPMIICHHBIM 3aIIPOCOM
Ha cOOp IaHHBIX, HA MPEIOCTABICHUEM TIOSICHEHUI
0 JIaHHBIX, JOCTAaTOYHBIX Il KOHKPETHOTO Ciy4as,
0 CpOKax M 0e30MacCHOCTH XPaHEHUS MTePCOHATBHBIX
JMaHHBIX. Takas mpakTHKa IMIXPOKO pacIpoOCTpaHeHa
B CHJIy OTCYTCTBUS CIIEUUAIBHBIX MPHHIUIIOB IS
cbopa 1 00padOTKH MEePCOHANBHBIX AHHBIX, a TaK-
e B CBSI3M C OTCYTCTBHEM WHQOPMUPOBAHHOCTH U
MPaBOBOI KYJIBTYPBI CPE CaMUX (PU3MYECKUX JIHILI,
COOCTBEHHHKOB H OTIEpaTOpOB 0a3 TaHHBIX.

Janee paccMOTpHM TPUHIMITBI MUHHMHU3AIH
JAHHBIX, LIEJEBOTO OTPaHMYCHHS W OTPaHUYCHHS
XpaHeHUs nepcoHanbHBIX NaHHBIX GDPR (crarbu
5.1(b), (¢), (e)). Empomneiickum Permamentom wa
VPOBHE UCXOOHBIX OCHOBONONALAIOWUX HAYAT 3aKPe-
TUIEHO, YTO TIEPCOHAIBHBIE JaHHBIE COOMPAIOTCS B
CTPOTO HEOOXOIUMOM MUHHMYME IUIS OIpeieiieH-
HBIX, SBHBIX M 3aKOHHBIX Liesied, 0OpabaTbIBaioTCs
CrocoOoM, COBMECTHMBIM C 3THMHU TIEIISIMU, HE Xpa-
HSTCS JIONbIIE, YeM HEOOXOAUMO JUIsl JIOCTHKCHUS
ey ux oopadoTKu.

Kazaxcranckuit 3akoH «O MMepCOHANBHBIX TaH-
HBIX M UX 3aIIUTe» HE CONCPKUT YKa3aHHBIX MPHH-
IIUIIOB, HO COACPKUT MOXOKHE 0053aTeNbCTBA IS
COOCTBCHHHMKOB U OTIEpaTOpPOB 0a3 JaHHBIX. B gact-
HOCTH, MyHKTamu 8 1 9 ctaThy 7 3akoHa yCTaHOBJIE-
HO, 4TO 00pabOTKa MEPCOHANBHBIX TaHHBIX J0JKHA
OBITH COBMECTHMA C LIETISIMH cOOpa JaHHBIX, a CO-
JepKaHue 1 00beM JTaHHBIX, TTOJUIekKAIIX 00paboT-
Ke, HE JIOJDKHBI OBITh N30BITOYHBIMHE 110 OTHOIICHUIO
K messiM 00pabotku. CormacHo myHKTY 1 crathu 12
3akoHa cOOp MEePCOHANBHBIX JaHHBIX OrpaHHYHBA-
€TCsl TONBKO TeMH, KOTOpble HEOOXOAUMBI U JTOCTa-
TOYHBI JIJISl BHITIOTHEHUST 3a0ay, OCYIIECTBIISEMBIX
COOCTBEHHHMKOM U (WJIM) OTIEPaTopoM, a TaKkkKe Tpe-
TeuM JuUoOM. [Ipu 3TOM, yKa3aHHas cTarbst 12 BbI-
3BIBA€T PsiJl BOPOCOB. Bo-NIepBBIX, HCIIONB30BaHNE
TEPMHUHOB 1 (DOPMYITUPOBOK MOTYT 3aIlyTaTh Jr000-
TO YeJI0BeKa, He 001a/1aloIIero J0CTaTOYHbIM YPOB-
HEM KOMITBIOTEPHON WM HWHGPOPMAIMOHHON Tpa-
MOTHOCTH. BO-BTOpEIX, cOOp OrpaHUuEH HE LETIMHU
00paboTKH, a «BBITOTHEHUEM 3a]1a4, OCYIIECTBIIsIe-
MBIX COOCTBEHHUKOM U (MJIM) OIIEPaToOpoOM, a TaKKe
TPEeTbUM JIMIOM». B-TpeTpux, 3akoH pasperraer
00paboTKy MepCOHANBHBIX JaHHBIX, COBMECTHMYIO
¢ 1ensiMu cOopa, HO UTO SIBISIETCS COBMECTUMBIM C
e IMu 00paboTKU ompeeNsieTcsl COOCTBEHHUKOM
M omepaTopoM 0a3bl JaHHBIX, a CJeI0BaTeIbHO,

yKa3aHHbBIE JI]a MOTYT MaHUIYJINPOBATh CyObeK-
TOM JJaHHBIX ¥ COPMHUPOBATH HEOOOCHOBAHHO IIH-
pOKUii IepedeHb IePCOHAIBHBIX JaHHBIX.

OOBIYHOMY Tpa)KTaHUHY CJIOXKHO TIOHSTH XH-
TPOCIUICTCHHUS 3aKOHO/ATEIbCTBA B chepe 3aInThl
MTePCOHANBHBIX TaHHBIX U HH(POPMAITMOHHO-KOMMY-
HUKAIIMOHHBIX TexHONOTH. B Omxpuimom ouanoce
eGov Hemallo O0palleHni TpaXkllaH, KacaroIluXcs
cbopa m 00pabOTKHM TEPCOHATLHBIX ITaHHBIX B CO-
OTBETCTBUU C YCIIOBHSMHU JOCTaTOYHOCTH M CO-
OTBETCTBUS IIensiM oOpaborku. K mpumepy, orBer
MuHuCTEpCTBA TPYy/Ja U COLMAIILHON 3al[UThI Hace-
nenust (OTkpeITHIN Auanor eGov 2022 1) mo moBoay
3aKOHHOCTH BHEIpEHUs paboTomareneM IpoITycK-
HOW CUCTEMBI U UJICHTU(UKAIIMN TYTEM CHSTHSI OT-
[EYaTKOB MANbLEB B PaMKaX TPYAOBBIX OTHOILICHHN
HE JTaeT MOJTHON WH(OPMAIIMH O TOM, YTO OTHEYATKH
MANBIEB OTHOCATCS K OHOMETPUIECCKUM ITEPCOHAITb-
HBIM JJAHHBIM W 3aKOHOAATEILCTBOM OTPENENCHO, B
KaKHX CITydasx U MOPsIKe TPOU3BOIUTCS cOOp AaK-
TUJIOCKOTIHH, & TaK)Ke KaKHe JIMIA yIIOJTHOMOYEHBI
ero ocyiectsiiaTh. Kpome toro, cOop oTmedaTkoB
MajbleB I Iefiell Tpormycka ¥ MACHTH(PUKAIIH
COTPY/JIHUKOB MOXKET HapyIlaTh YCJIOBHs O cOope u
00paboTKe MepcOHaNBHBIX NAaHHBIX, HEOOXOIMMBIX
W JOCTATOYHBIX IS IeNie 00paOdOTKH, BEIh HIICH-
TUPHUIHIPOBATH paOOTHUKA MIPU BXOJIE B TOMEIIICHHE
MOXHO U IpocTo 1o GoTtorpaduu. B cBoux orBeTax
(OtkpeiTEIl mHanor eGov 2022¢) OTHOCHTEIHLHO
BUJICOHAOIIONICHNUS U BUIEOCHEMKH B IIPOLIECCE TPY-
JIOBOM JICSITEILHOCTH ¥ KOMMEPUECKUX OTHOILICHUN
MEXIy (GU3HYECKUMH JINIAMH U CyObeKTaMU Om3-
Heca TOCYJapCTBEHHBIE OpTaHbl OTBEYAIOT TPaK/ia-
HaM o0IuMH (QOPMYIHPOBKAMH U3 3aKOHA, HE CTa-
BAT aKIEHT WIN HE MPUAAIOT JODKHOTO BHUMAHHS
CTeTleHH HeOOXOAMMOCTH H IOCTaTOYHOCTH cOopa U
00paboTKH IepCOHANBHBIX JaHHBIX. Helb3st uckiro-
YUTb, YTO MTPH HATTMIUN HOPMATHUBHO 3aKPETICHHBIX
CTHELUANBHBIX MPUHLUIIOB 3alIUTHl IEPCOHATBHBIX
JTAaHHBIX, aHAJOTHMYHBIX E€BPOMEHCKUM TPHUHITUTIAM,
BCEM CyOBEKTaM TPaBOOTHOIICHUH OBUIO OBI SICHO,
KaK OCYLIECTBJISTH [IpaBa W HCHONHATH OOSI3aHHO-
cTH 110 cO0py 1 00pabOTKE EePCOHATBHBIX TAHHBIX.

PaccMoTpum 3akperieHre TPUHIIMIIOB B UHBIX
HCTOYHHMKAX EBPOIEHCKOrO 3aKOHOJATENLCTBA O
3alUTe MEePCOHATBHBIX JaHHBIX. 3aKOH O 3aIlUTe
MepCOHANBHBIX JNaHHbIX JctoHmu (Personal Data
Protection Act of the Republic of Estonia 2007) 3a-
KpEIUTSeT CIICAYIONIIE TPHHIINTIBL:

1) mpUHIMIT 32aKOHHOCTH — MIEPCOHANBHBIC JIaH-
HBIE COOMPAIOTCS TOJIBKO YECTHBIM U 3aKOHHBIM 00-
pazowm;

2) TPUHIMI IIeJIeHANpaBIEHHOCTH — MepCco-
HaJbHBIC JAHHBIE COOMPAIOTCS TOJBKO AJISI AOCTH-
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JKCHHS OTIPE/ICTICHHBIX U 3aKOHHBIX IeNIeH, 1 UX 00-
paboTKa He JOIDKHA OCYIIECTBIATHCS CIIOCOO0M, HE
COOTBETCTBYIOIIUM II€JIIM 00pPa0OTKH JaHHBIX;

3) OpUHIMI MHHMMAaIN3Ma — TEPCOHAIBHBIC
JIAaHHBIC COOMPAIOTCS TONBKO B 00beMe, HeoOX0mm-
MOM JUISL IOCTHUKCHHUS OTPE/ICIICHHBIX IICIICH;

4) TPUHIMIT OTPaHUYCHHOTO HCIIONE30BAHUS —
WCTIOIb30BAHNE TIEPCOHAIPHBIX JAHHBIX B HHBIX IIe-
JITX BO3MOYKHO TOJIBKO C COIIACHs CyObEKTa TAHHBIX
WJIH C Pa3pelIeHrs KOMIIETEHTHOTO OpTaHa;

5) IpHUHIIMT Ka4yecTBa TaHHBIX — IEPCOHAIFHBIC
JTAaHHBIC JIOJDKHBI OBITh aKTyajdbHBIMU, MOJHBIMH H
HEOOXOAMMBIMH TSI TOCTHXKESHHS e 00padoTKH
JTAaHHBIX;

6) mpuHUIUN 0e30MacHOCTH — Mepbl Oe3omac-
HOCTH JIOJDKHBI TMPHUMEHATHCS B IENAX 3aIIUTHI
MEPCOHANIbHBIX JaHHBIX OT HEBOJIBHOM MJIM HECAHK-
[IMOHUPOBAHHOW 00PaOOTKH, PACKPHITUS WX YHUY-
TOXCHHS,

7) NPUHIMIT UHAXBUYAJIBHOTO YU4aCTHs — CyOb-
€KT JaHHBIX YBEIOMIISETCS O COOpAHHBIX O HEM JIaH-
HBIX, CYOBEKTY JaHHBIX MIPEIOCTABISAETCS JOCTYII K
KacarolUMCS €r0 JIaHHBIM, U CyOBEKT JaHHBIX UME-
€T mpaBo TPeOOBAaTh UCHPABICHUS HETOYHBIX WIIU
BBOJIAIINX B 3a0Ty>KI€HNE TaHHBIX.

3aKoH O 3allUTe JJaHHBIX BenukoOpuTaHUH
(Data Protection Act 2018), perynupyet o01ue Bo-
MPOCHI 00pabOTKH TMEpPCOHANBHBIX HaHHBIX (Part
2), K KOTOPbIM NPUMEHSIOTCS TOJIOKEHHS U MPUH-
uunbel GDPR, a Taxke 3akperuisier mpuHUUIbI A7
00pabOTKH TTePCOHANBHBIX TAHHBIX B CBSI3U C TIpa-
BooxpanuTensHbIMH Teismu (Part 3). IIpaBooxpa-
HUTEIBHBIMHA TENSAMH SIBJSIFOTCSI LM MPEI0TBpa-
[IeHHS, PAcCIeOBaHuUs, BRISIBICHUS HITN CyAeOHOTO
MPECIICAOBAHUS YTOJIOBHBIX MPECTYIUICHUH WIIN UC-
TIOJTHEHWYSI YTOJIOBHBIX HaKa3aHUM, BKITIOYAs 3aIIUTY
OT W TPEIOTBpAIIEHHE YTPO3 OOIIECTBEHHOW 0e3-
omacHocTH. JIJisi MpaBOOXpaHUTENBHBIX Lieieil 3a-
KOHOM BenmmkoOpuTaHuu yCTaHOBIICHBI CIIEAYIOIIHE
IIECTh MPUHIIUIIOR:

1) 3aKOHHOCTH W CHPABEIJIMBOCTH 00pabOTKU
— 00paboTKa MepCOHANBHBIX JaHHBIX JUTS JTFOOBIX
MPaBOOXPAHUTENIbHBIX LEJEH SIBIAETCS 3aKOHHOMH
TOJILKO B TOM CJIy4ae, €ClId U B TOU CTEIEHH, B KO-
TOpOI OHa OCHOBaHA Ha 3aKOHE, MPU HAIWYHH CO-
racus cyObeKkTa Ha 00pabOTKy IS ATOH 1SN WK
HE0OXOAMMOCTH 00paOOTKH JJIsl BBITIOJIHEHUS 3a]1a-
YH, BBITIOHIEMOH TSI TPaBOOXPAHUTENBHON LIEH
KOMITETEHTHBIM OPraHoM;

2) KOHKPETHBIC, SIBHBIC U 3aKOHHEBIE 1IeJIn 00pa-
0OTKH — TeTn 00pabOTKH JOKHBI OBITh KOHKPET-
HBbIMH, SIBHBIMH M 3aKOHHBIMH, COOPaHHBIC JTaHHBIC
HE JIOJDKHBI 00pabaThIBaThCs CiocoOOM, HECOBME-
CTHUMBIM C LIETIAIMU 00pabOTKH;
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3) ajexBaTHbIE, aKTyaJbHbIE U HE Ype3MEpHbIE
NepCOHANbHBIC JaHHBIE — 00pabOTKa JAHHBIX TOJIK-
Ha OBITH aJCKBAaTHOW, CBS3aHHOW C IICJIIMH 00pa-
OOTKM U HE Ype3MEpHOW MO OTHOIICHHWIO K eI ,
JUTSL KOTOPOi OHU 00pabaThIBaroTCs;

4) To4HBIE M OOHOBJISIEMBIC TIEPCOHATILHBIC TaH-
HBIE — MEPCOHAJbHBIC JaHHbIC JOIDKHBI OBITH TOY-
HBIMH U aKTyaJIbHBIMH, CBOEBPEMEHHO KOPPEKTHPO-
BaThCSI, YTOUHITHCA M YAAISATHCS B COOTBETCTBUU C
HeNsIMu 00padoTKY;

5) orpaHMYeHHE XpaHEHUS IEPCOHANBHBIX JaH-
HBIX — HE XPaHUTBCS JIOJIBIIIE, 9eM HEOOXOIUMO IS
uesneit 00paboTKH, C yUETOM PEryspHOTO IepecMo-
Tpa HEOOXOIUMOCTH XPaHEHHS IS JTFOOBIX MPaBoO-
OXpaHUTEIIbHBIX LETIEH;

6) HajmIeKaIIeH 0€30MaCHOCTH 00pa0OTKHU Tep-
COHANBFHBIX JaHHBIX — OOpaboTKa OCyIIeCTBIsIeTCS
MPY YCIOBUY HAJIEKAIIEH 3aIUThI IEPCOHATBHBIX
JAHHBIX C MCTIOJIh30BAaHHEM COOTBETCTBYIOIINX TEX-
HUYECKUX WM OPraHU3aIl[MOHHBIX Mep (M B 3TOM
MIPUHIIAIIE «HaJyIexaniast 0e30IMacHOCThY BKIIIOYAET
3alIMTy OT HECAHKUMOHWUPOBAHHOW WM HE3aKOH-
HOW 0OpabOTKH, a TakXe OT CIy4YailHOW IMOTepH,
YHHUYTOXKCHUS WITH ITOBPEXKIICHUS ).

3akoH BenukoOpuTaHMM Takke COAEPIKUT OT-
nenbHbIH pa3nen (Part 4), mocBsImeHHBIN perymupo-
BaHUIO 00paborku I1]] cnenuanbHBIMU CITy:KOaMu
— Cayx0oi1 6e3onacHocTr, CeKpeTHOH pa3BebIBa-
TeIbHON ciryx00ii, LllTaboM mMpaBUTETHCTBEHHOI
cBs3U. JlaHHEIN pa3en 3akpervisieT 6 aHaTOTUYHBIX
MPUHIMIIOB U X OMHCaHUE.

Kakx BHUOHO W3 BEIMIETPUBEACHHBIX MOJIOXKE-
HUH, €BPONEUCKHE HMCTOYHUKU IpaBa O 3aLIUTE
NEPCOHANBHBIX JAaHHBIX YCTAaHABIUBAIOT Ooiee
KOHKpETHBIE, CIeNM () MIHBIE TIPUHITUTIBL TSI pery-
JUPOBaHUSA OTHOIIECHUH B cepe 3amuThl mepco-
HaJIbHBIX JAHHBIX. YKa3aHHbBIE MPUHIIUITBI UMEIOT
CyIIECTBEHHOE U Jja)Ke IEPBOCTEIIEHHOE 3HAYEHNE
JUTSL 3aIIMTHI TIEPCOHANBHBIX JaHHBIX. COCTaBJICH-
HBIE B 3aKOHOJATEIHHBIX aKTaX HMMEHHO KaK IPHUH-
IATB  (OCHOBOIIOJATAIONINE ITOJIOKCHHUA), a HE
YCIIOBHSI MCIIOJIHEHHS OTIEIbHBIX OOs3aHHOCTEH
OHU BHITIOJHSIOT POJIb ITPOBOHUKAY IS TIOOBIX
JUI, 3aJeHCTBOBAHHBIX B MPABOOTHOIICHUSX IO
cOopy, 00paboTKe M 3alIUTe MEPCOHAIBHBIX JIaH-
HBIX.

HemoctaTtouHo KOHKpETH3MpOBaHHOE Ha 3a-
KOHOZATeTbHOM YPOBHE 3aKpEIICHHE MPHHIUIIOB
cbopa, 0OpabOTKH, XpaHEHHUS W TIepe/ladd Tepco-
HAJIBHBIX JJAHHBIX COOCTBEHHUKAMH U OTIEpaTopaMu
0a3 JaHHBIX, KaK YacCTHBIX, TaK U TOCYJapCTBEH-
HBIX, ITO3BOJISIIOT TPETHUM JIMIaM TIONYyYaTh J10-
CTYN K JIMYHOW MH(OpMAIUU CYOBEKTOB JAHHBIX U
UCIIOJIb30BATh €€ Ul peKiIaMbl, MPOQUINPOBAHUS
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MIOJIb30BaTENeH, OTCICKUBAHUS MECTOIIOTIOKEHHS U
MPOYHUX IEJIeH.

B coBpeMeHHBIX YCIOBHSX II00ATU3AINHU U pe-
aNbHO-BUPTYAIbHOW KOHBEPI€HLMH TEXHOJIOTHYe-
CKOTO OOIIEeCTBA HOBBIE TEXHOJIOTHH OyIyT TITyOOKO
BMEIIUBATHCS B TMUHYIO JKU3HBb KaXKJIOTO YeJIOBEKa
(Althabhawi 2022: 44). [Ipogomkatorieecs: pa3Bu-
THE TEXHOJIOTHH CACNIaloT 0OMEH JIMYHOW nH(pOopMa-
el Hen30eKHBIM M HEOOXOAMMBIM JUISl y4acTHs
B JKM3HH COBpeMEHHOro obmectsa (Saglam 2022:
15). C y4eToM IMOCTOSSHHOTO pa3BHUTHs WHGpOpMa-
UOHHO-KOMMYHHUKAIIHOHHBIX TEXHOJOTHH, YMHBIX
JIOMOB, YMHBIX TopooB (Smart City) u Ipyrux ym-
HBIX 00BEKTOB (smart objects), MuTeprera Bermeit
(Internet of Things), MckyccTBennoro MuTemnekra,
pobOTH3aLMU COLMATBHO-OKOHOMHUYECKUX H IIy-
ONMMYHO-BIACTHBIX TPOIECCOB, IMepea 00IIeCTBOM
MOTYT BCTarb HOBBIC IOPHIMYECKHE MPOOIIEMBI.
Cunramypckue aBropsl (Araz 2019: 119), npoana-
JM3UPOBAB PUCKH, CBSI3aHHBIE ¢ 00pabOTKOH mepco-
HAJIBHBIX IaHHBIX TP UCIOIb30BaHUN ABTOHOMHBIX
TPAHCHOPTHBIX CPEACTB (HAIpUMEp, 3IEKTPOMO-
Omsieit), OTMETHIIM, YTO PUCKH YCTPAaHUMBI ITyTEeM
NPUHATHS HOBBIX 3aKOHOB O 3aLIUTE MEPCOHATBHBIX
JAHHBIX ¥ BBIPAOOTKM PEKOMEHIAIMK MO MPHUHIM-
naM KoHbuaeHManbHoCTH. OCHOBBI MHOTHX IIpa-
BOBBIX MPHUHIMIIOB M TEOPUH NOJKHBI OBITH mepe-
CMOTpPEHBl B COOTBETCTBHH C HOBBIMU DPEAIMSIMHU,
CO3JJaHHBIMU HOBOH 310x0# (Althabhawi 2022: 52).
B coBpeMeHHBIX 3apyOeKHBIX 3aKOHAX YK€ 3aKpe-
IUIEHB! HOBBIE IIPHUHIMIBI, IPUMEHUMBIE K 3aIUTE
MEPCOHANBHBIX JIAHHBIX, HarpuMep, KOH(UICH-
nuansHoCTh 1o ymondanuto (Privacy by Default),
HOPUHIMII TPOEKTUPYEMOH KOH(PHUACHINUAIBHOCTH
WM KOH(UICHIIMATBHOCT 110 3ambiciy (Privacy by
Design).

[ToBcemecTHOE UCTIONB30BAHHUE IIEPEIOBBIX UH-
(opMaOHHO-KOMMYHUKAIIHOHHBIX TEXHOJIOTHI U
MHTEHCHUBHBIA W OOIUPHBIN aHaIU3 JaHHBIX B KOM-
MepYecKol M TOCYyHapCTBEHHOH cdepax TpeOyroT
MEePecMOTpa ITUYECKHX M IPABOBBIX MPHHIUIIOB
(Raab 2020: 6). {ns >pdexTuBHON 3aMUTHI TIEp-
COHAJIBHBIX JIAHHBIX HEOOXOIUMBI IPUHIIUIIBI PETY-
JIMPOBaHMsI, KKOTOPbIE MOTYT OCTaBaTbCsl YCTOMYH-
BBIMU K OBICTPBIM H3MEHEHHSIM, IIPOCTBHIMH IEpes
JIIIOM YaCTO HEMOCTHKUMOH CIIOXKHOCTH, U €IIHO-
00pa3HBIM 10 BCEMY CIIEKTPY OTAENbHBIX HOBOBBE-
nenniny (Raab 2020: 14).

[IpuHUMIBI 3a0IUTH EPCOHANBHBIX JAHHBIX,
c(OopMyIHpOBaHHBIE B EBPOMEHCKUX 3aKOHOAA-
TEJIBHBIX aKTaxX KaK NPUHIMIIBI-HOPMBI, CTAJIN HIPO-
JIYKTOM «IOPUIMYECKOTO 3aKPETUICHUS] 0OBEKTHBHO
CIIOKHMBILIEHCS WITH JKeNaTeIbHON MPaKTHKH pean-
3allMd IPABOBBIX HOPM», «00IafaoT yHUBEPCAJIb-

HOCTBIO, BBICIIEH WMMIIEPATHBHOCTBHIO M OOIIE3HA-
gyuMmocteio» (Bomnenko 2013: 6). HOpumudeckas
KOHCTPYKIHS 3aKpeIrIeHus TNPUHIMIIOB TpaBa B
HOPMAaTHUBHO-TIPABOBOM aKTE€ UTPAET BAXHYIO POJh
Ha npaktuke (Jemuue 2014: 5). Kak ykaspiBaeT
Bpaberr (Vrabec 2021: 33), 3Tl MpUHIATIEI yCTa-
HABJIMBAIOT «TPAHUIBI JUII 00paOOTKHU JaHHBIX U
MIpeIaratoT WHCTPYKIUHU JUIS KOHTPOJIEPOB U 00-
pabOTYMKOB JAaHHBIX O 00pabOTKe MEPCOHATBHBIX
JIAaHHBIX 3aKOHHBIM U OTBETCTBEHHBIM 00pa3oM».
B 3akoHe cremyeT yCTaHOBUTH JaHHBIC MTPUHIIUIIBI
MMEHHO B Ka4deCTBE OCHOBHBIX TOJOKEHUH WIH
MIPUHITUIIOB 3aKOHA O 3aIUTE MEePCOHANBHBIX NaH-
HBIX, TIOCKOJIbKY TIE€PCOHANIbHBIC JTAaHHBIE SBISIOT-
CSl HEOTHEMIIEMBIM DJIEMEHTOM KOHCTHUTYIIIOHHOTO
IpaBa Ha HEMIPUKOCHOBEHHOCTb JTUYHOCTH M YaCT-
HOM JKU3HH, & «KQXKIIOMY CaMOCTOATEIIPHOMY TIPaBy
COOTBETCTBYIOT M CBOW IPHHIIUIIBI OTPAHUICHHI
(Pomanogsckuii 2001: 34).

3ak/ouenue

PaccMoTpeB MpUHIUIIBI 3aIUATHI TIEPCOHATBHBIX
JaHHBbIX, OTpa)KeHHBIX B HAIITMOHAJIBHOM U 3apy6e>1<-
HOM 3aKOHOJATEIbCTBE, MOXKHO CHIENaTh CIEAYIO-
LK€ BBIBOJEI.

B omanume OT Ka3aXCTaHCKOIO 3aKOHOAATE/b-
CTBa B €BPOMNEHCKUX HOPMATUBHBIX aKTaX IOJIOKE-
HUSI, Kacarollrecsl BCeX NeHCTBHUI KOHTPOIUIEPOB,
onepaTopOB nu TpeTLI/IX JIUILI C HepCOHaJIBHLIMI/I JaH-
HBIMH, a TaKXe HX 00s13aTelIbCTBAa OCHOBLIBAIOTCS
Ha HOPMAaTHUBHBIX ITPUHIIATIAX.

Hecmotpst Ha ycmemnyio mugpoBH3aAIUI0 Ka-
3aXCTAHCKOTO OOIIECTBA M MPUHATHE CIICIUAIBHO-
ro 3akoHa «O MepCOHANbHBIX JAaHHBIX U UX 3allld-
TCS» MHOTHUEC €0 3JICMCHTHI HEC OTBCUHAKOT MI/IpOBI)IM
cTaHmapTaM. B HallMoOHaJIEHOM 3aKOHO/IATEIILCTBE O
3amuTe MEPCOHANBHBIX JAHHBIX OTCYTCTBYET CTpa-
TETUYCCKOC BUJICHUC NBHUKCHUA B CTOpOHy HpI/IHSI-
TS KITFOUEBBIX MPHUHIIMIIOB eBporeiickoro O0mero
permamenTa no 3amure nanaeix GDPRy (I'ycaposa
2021:5).

OCHOBOM UISI  3aKOHOJATENLCTBA  SIBJISIOTCS
TIPUHITUTIE TTpaBa. [[pHHIHIBEI — 3TO PYKOBOMSIIINE
UJCH HE TOJBKO i (DUKCAIUU MX B 3aKOHE, HO W
JUTs peanm3anud. [[puHIATIEL TpaBa 3aar0T HAITPaB-
JICHUE M BEKTOpP IPABOIPUMEHEHUS, WCIOTHEHUS
U COOJIIOICHUS TpaBa Ha 3alUTy IEPCOHATBHBIX
JaHHBIX. IMEHHO MPUHIIMIIBI 32K IbIBatoT (hyHIa-
MEHT BCETO 3aKOHOJIATEIHCTBA U TIPABOIIPUMEHEHUS
nu cnyxcaT OCHOBOﬁ JJIA J'IIO6OI‘O HpaBOOTHOHIeHI/I}l,
IpaB U O0OS3aTENBCTB €r0 CTOPOH, ACWCTBUSA, 3a-
KpPEIUICHHBIX B 3aKOHOMIATEIBCTBE ceiiuac miu B Oy-
nymeM. MHade ToBOps, MPUHIUIBI 00CCIICUUBAIOT
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«EIMHCTBO TIPAaBOTBOPYECTBA, HWHTEPIPETAIMH U
peanu3auy IPaBOBBIX HOPM, SBJISIFOTCS LEHHOCT-
HbIMH OPUEHTHPAMH CO3JaHHS U Peaju3alluu Impa-
Ba» (Bomutenko 2013 : 7). [Toatomy, ans mieneit equ-
HOOOpa3HOTO TPaBONPUMEHECHUS M 00ecTeueHUs

pcain3anuru mnpaBa Ha 3allIUTy NNEPCOHAJIBbHBIX AaH-
HBIX 1 HCIPUKOCHOBCHHOCTH qacTHOM KHU3HHU, BaX-
HO MaKCUMaJIbHO YUYC€CTh HOPMATUBHBIC IMPUHIIUIIBI
eBponeI}'choro 3aKOHOAATCJIbCTBA U 3aKPCIUThL UX B
Ka3axXCTaHCKOM 3aKOHOAATCIbCTBE.
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BOMPOCbI PETYAUPOBAHUSA MPABOOTHOLLEHUM
B COEPE IMTPOU3BOACTBA U ObPALLLIEHUA
LIM®POBbIX AKTUBOB, MPOTUBOAENCTBUS
KOMMEPYECKOMY MOLUEHHHUYECTBY

MNoAnTHUecKas HECTaBUABHOCTb, SKOHOMUYECKME CaHKLMM M CNAA AOBEPUSt MMPOBOTo coobLIecTBa
K FOCYAQPCTBEHHOM (DMHAHCOBOM CUCTEME, MPUBEAM K 3BOAIOLMM U CO3AAHMIO HOBOWM (DMHAHCOBOM
CUCTeMbI, KOTOpas MoKa YTO He PeryAMpyeTcsl 3aKOHOAATEAbCTBOM.

B cTathe npoBeAeH aHaAM3 AEMCTBYIOLLEN (PMHAHCOBOI CUCTEMbI 1 3aKOHOAATEALCTBA Pecry6AmKm
Kasaxctan B ccdepe npousBoacTBa M obpatleHns LupoBbIX akTMBOB. [lprBeAeHHas cTaTMCTMKA
poOCTa KOMMEPYECKOro MOLUEHHMYEeCTBA M 0030p CYLECTBYIOWMX HA PbIHKE UMGPOBbIX aKTUBOB,
BapMaHTbl MX TOProBAM MOKAa3aA HEAOCTAaTOUYHOCTb WX MPABOBOrO peryAuMpoBaHus. OcCBelleHbl
npo6AemMbl MPOTUBOAENCTBUS HEAOOPOCOBECTHBLIM MPOEKTaM Ha MPUMEPE MHBECTULIMOHHbIX MPOEKTOB
C UCMOAb30BaHUEM LMPOBbIX akTMBOB B npoekTax «Finiko» 1 «C.Invest».

B pesyabrate npoBeaeHHOro o630pa OblAM CAEAaHbl BbIBOAbI O HEOBXOAMMOCTM CO3AQHMS
CMeumMaAm3MpoBaHHOrO YMOAHOMOYEHHOrO opraHa B cdepe UMGPOBLIX aKTMBOB C MPUBAEUYEHVEM
KBaAMULMPOBAHHbBIX 3KCMEPTOB U OOCY>XAEHMEM CUCTEMHbIX MPOOGAEM B HayuyHOM COOOLEeCTBe,
TakXke rnpeaAaraeTcsl cospatb — KOMUTET MHHOBALMOHHBIX (DMHAHCOBBIX YCAYT, BHECTU M3MEHeHWs
U AOTIOAHEHMSI B 3aKOHOAATEAbHblE aKTbl AAS CO3AAQHMSI YITOAHOMOYEHHOIO OpraHa U AAAbHENMLLEro
pasBUTUS MHPPACTPYKTYPbl MHAYCTPUU LMPPOBLIX aKTUBOB. [pUHSTL Mepbl AAs obecrnevueHus
KauyecTBeHHOro 06pas3oBaHusi AAS MOBbILLEHWS YPOBHS MPABOBOM rPAaMOTHOCTM HACEAEHUS! B LIEAOM.

KAroueBble cAOBa: BaAlOTa, KOMMeEpPUYECKOe MOLUEHHUUYECTBO, KPUMTOBAAIOTA, MaMmn M Aamr, par
MyA, TOKEH, TPAHCHALMOHAAbHAsl OpraHM30BaHHas MPeCTYNHOCTb, (DMHAHCOBbIE MUPAMUADI, LM POBbIE
aKTUBbI.

S.V. Romanenko

D.A.Kunaev Eurasian Law Academy, RVD completion LLP, Kazakhstan, Almaty
e-mail: romanenkosvelana@gmail.com

Issues of regulation of legal relations in the field of production
and circulation of digital assets, countering commercial fraud

Political instability, economic sanctions and a decline in the world community’s confidence in the
state financial system have led to the evolution and creation of a new financial system that is not yet
regulated by law.

The article analyzes the current financial system and the legislation of the Republic of Kazakhstan in
the field of production and circulation of digital assets. The above statistics on the growth of commercial
fraud and an overview of existing digital assets on the market, their trading options showed the insuffi-
ciency of their legal regulation. The problems of countering unscrupulous projects are highlighted on the
example of investment projects using digital assets in the «Finiko» and «C projects.Invest».

As a result of the review, conclusions were drawn about the need to create a specialized authorized
body in the field of digital assets with the involvement of qualified experts and discussion of systemic
problems in the scientific community, it is also proposed to create a Committee for Innovative Financial
Services, make amendments and additions to legislative acts to create an authorized body and further
develop the infrastructure of the digital asset industry. Take measures to ensure quality education to
increase the level of legal literacy of the population as a whole.

Key words: currency, commercial fraud, cryptocurrency, pump and dump, rag pool, token, transna-
tional organized crime, financial pyramids, digital assets.
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BBeaenue

dopmupoBaHue COOCTBEHHOW Pa3sBUTOH U CO-
BpPEMCEHHOH (hMHAHCOBOW CHICTEMBI SIBIIICTCS BaXK-
HEHIINM yCIIOBHEM pa3BUTHS IKOHOMHKH JIO0O0N
CTpaHbI U rapaHToM cTabunbHOCTH oOmecTBa. du-
HAHCOBasl CUCTEMa BKJIIOYAeT B ce0s1 OAaHKOBCKYIO
CHCTEMY, CTPaxoBbleé M HMHBECTHLMOHHBIE KOMIIa-
HUY, HOHIOBBIE OMPIKH, IEHCUOHHBIE POHIBI U IPY-
rue ¢uHaHCOBBIE opranu3anun. Pecryomnmka Kazax-
CTaH MMEET JIByXypOBHEBYIO OaHKOBCKYIO CHCTEMY,
KOTOpas ympasisieT (UHAHCOBBIMH OIEPALUSIMH,
IJIaTeXHBIMU pacdeTaMu. J[eHCTBYIOT OBE OHMpKH
Kazaxcranckas ¢onnosas oupxa (KASE) u AIX —
Astana International Exchange, npennasnaueHHbIe
JUIsl 0OpallieHns IIEHHBIX OyMar ¥ B3auMOJICHCTBUS
MeXIy HHBECTOPaMHU U MPEATPHHAMATEIISIMHU.

OOmiecTBeHHbIE OTHOLICHHUS, BO3HMKAIOLINE
B TIporiecce 00pa3oBaHUs, paclpeieiicHUus U HC-
MOJIb30BAaHMUA ACHEXKHBIX (POHIOB rocymapcTBa B
LEJIIX OCYILIECTBICHUS UMH CBOMX (DYHKLUH, pery-
nupytoTcs GrHAaHCOBHIM IpaBoM (AckapoBa 2017).
OCHOBBI TIPaBOBOTO PETYIHPOBaHMS (HUHAHCOBBIX
OTHOIICHUHN W OpraHu3anuy (PHHAHCOBOH JESITEITb-
HOCTH TOCYJapcTBa 3akperuieHsl B KoHcTutynus
PecnyOonuku Kaszaxcran (nmpuHsTa Ha pecmyOiu-
kaHCcKoM pedepenmyme 30 aBrycra 1995 roma) (c
W3MEHEHUSIMH U JTOTIONTHEHUSMH 10 COCTOSHUIO Ha
19.09.2022 1.), Komekc Pecnyonuku Kaszaxcran ot
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25 nexabps 2017 roga Ne 120-VI «O Hanorax u apy-
ruX 00s3aTenbHBIX TuTaTekax B Oromxer (Hamoro-
BBII KOZIEKC)» (C UI3MEHEHUSAMH U TOTIONIHEHUSIMHU 110
coctostHuro Ha 01.04.2023 r.), BromkeTHBIN KOICKC
Pecrryonmukm Kazaxcran ot 4 nexabpst 2008 roma Ne
95-1V (c u3MeHEHUSAMH U JOTIOTHEHUSIMH 110 COCTO-
suuio Ha 01.05.2023 1), 3axon PecnyOnuku Kazax-
cran ot 31 aBrycra 1995 roma Ne 2444 «O Oankax
1 0aHKOBCKOM AesTenbHOCTH B Pecnybnuke Kazax-
cTan» (C UBMEHEHUSIMH U JIOTIOJHEHUSIMH TI0 COCTO-
stamro Ha 03.03.2023 1), 3akone “O cTpaxoBoii mes-
tenbHOCTHY,  [locTtaHoBnenue  IIpaButenbcTBa
PK ot 14 nexabps 1996 roma Ne 1538 O mepax mno
aKTUBU3ALMU OMPKEBOW TOPTOBIM LIEHHBIMU Oyma-
raMu (BHECEHBI U3MEHEHHUs nmocTanosnenueM [pa-
ButenberBa PK ot 11.05.99 1. Ne 558) u psin apyrux
HOPMAaTUBHBIX aKTOB, IPU3BAHbI YKPEIUIAThH (PMHAH-
COBYIO CHUCTEMY CTpaHbl U PETyIHpOBaTh BCE BaX-
HBIE ACTIEKTHl (PMHAHCOBBIX OTHOIICHHIA.

MarepuaJjibl 1 METOAbI

B obmmx weprax, xapakrepusys (HUHAHCOBYIO
cucteMy Kaszaxctana, Ba)KHO OTMETUTH BBICOKYIO
CTEINeHb PAa3BUTHS U CTAOMIIBHOCTH, CO31aHHUE YCIIO-
BUH ISl TIPUBJICUCHHUS] MHOCTPAHHBIX MHBECTHUIIUH,
MIPUMEHEHUE COBPEMEHHBIX TEXHOJIOTUH U NTEepCIIeK-
TUBHOE pa3BuTHE B Oynymem. @opMy opraHuzanun
BaJIIOTHBIX OTHOIIEHWH, 3aKpeIUIeHHYI0 B HaIHO-
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HAJILHOM 3aKOHOAATENLCTBE M B MEKIYHApPOIHBIX
COIVIALICHUAX MPUHATO Ha3bIBaTh BAJIOTHOM CHUCTE-
MOl. MexayHapoaHas BallOTHasl CHUCTeMa (COKp.
MBC) — COBOKYIIHOCTb OpraHu3aLuii, IpaBui, 0ObI-
4yaeB, JOTOBOPEHHOCTEH M MHCTPYMEHTOB, CO3/1aH-
HBIX JUISI OCYIIECTBJICHHSI BAJIOTHBIX OTHOLICHUH
Mexay crpanamu (Baruzosa 2016). Hcnons3yembie
HaMM BaJIFOThI SIBJIIOTCS 3aMEHUTEISIMU JICHET HIIN
3HAKaMH CTOMMOCTH — ¢uartHbIMH (oT nar. “fiat”
— JIeKpeT, yKa3aHue, «Ja OyIeT Tak») ACHbIaMHu.
@DuarHble AEHBIU SBISIIOTCA 3aKOHHBIMM ILIATEX-
HBIMH CpEICTBaMH, UX HOMHMHAJ yCTaHABIMBAETCS
U TapaHTHpyeTcs rocygapcTBoM. B mocnennue ae-
CATHIIETHS 110 MEpe Pa3BUTHA IUPPOBBIX TEXHOJO-
TUil BAIOTBI MUpa 00peTarT 1udpoBoit Gpopmar B
CBSI3U C PACTyLIUMMH MOTPEOHOCTSIMH TPaHCHALIMO-
HaJIbHBIX miarexxeii. Ha mannberi MomeHnT Ka3zaxcran
Y BCE CTpaHbl MUPa HAaXOASATCS Ha 3Talle BHEAPCHUS
B 000pOT HOBOH (hopMBI IeHeT — NU(POBOI, TaKxkKe
pasBUBaeTCS MHAYCTPUS NU(PPOBBIX aKTHBOB M Jie-
LEHTPaTN30BaHHBIX (PUHAHCOB.

OHnaiiH-TEXHOJIIOTUH C UCIOIb30BaHUEM KpHII-
Torpaduu TO3BOJMIM HCIONB30BaTh IU(POBbIE
aKTHBBI KaK CpEICTBO ILIaTeKa, MHBECTUPOBAHUS
U NEpeBoJa CPEACTB B MEXIYHApPOIHBIX TPaH3aK-
musx. [lnaresxu B HUPPOBBIX aKTHBaX MOTYT OBITh
OTIpaBIEHB! 03 MOCPETHUKOB, B BUAE OAHKOB WU
Ipyrux (MHAHCOBBIX HHCTHTYTOB, KOTOpPbIE IOA-
BEp)KE€Hbl MOHUTOPHHTY U PErYIUPOBAaHHUIO CO CTO-
POHBI TOCYApPCTBEHHBIX OpraHoB. Takum o0pazom
obpareHue UGPOBBHIX aKTHBOB M3MEHIETCS B pe-
3yabTaTe HAyYHO-TEXHHUYECKOTO IMporpecca, BCIEH-
CTBHE YETr0 HEOOXOIUMO YTOOBI CJIEOM COBEpIICH-
CTBOBJIACh U 3aKOHOAATEIbHAs 6a3a.

CeromgHa 3aKkOHOJATEIbHOE  pETYIHPOBAHUE
UQpoBHIX aKTUBOB B Kazaxcrane OCHOBBIBaeTCS Ha
Koncturynun Peciyonmku Kazaxcran (mpuHsaTa Ha
pecnyonukanckoM pedepenayme 30 aprycra 1995
roza) (C U3MEHEHUSIMU U JONOJTHEHHUSIMU 110 COCTO-
ssario Ha 19.09.2022 1.), KOHCTUTYIIMOHHBIH 3aKOH
Pecnybmuku Kazaxcran ot 7 nexabpst 2015 roga Ne
438-V «O MexayHapogHoM (pMHAHCOBOM IIEHTpE
«Acranay» (c M3MEHEHHAMHU W AOMOJHEHHUSIMH IO
cocrosiHnio Ha 01.04.2023 1), 3akone Pecmy0mm-
ku Kazaxcran ot 6 deBpans 2023 roma Ne 193-VII
«O mdpoBeix aktuBax B Pecnyonmuke Kazaxcramy.
Crenyrouie HOPMaTUBHBIE aKThl PEryAHPYIOT OT-
HOLICHUS NTPOU3BOACTBA U OOpameHus Iu(pPOBHIX
aktuBoB: Kozmekc PecrryOnmuku Kazaxcran ot 25 ne-
kabps 2017 roma Ne 120-VI «O nanorax u apyrux
00s13aTenbHBIX IIaTekax B OromkeT (Hamorosbrit
KOJIeKC)» (C WM3MEHEHWSIMHU W JOMOJHCHUSIMH I10
cocrossauro Ha 01.04.2023 1), BromkeTHBIN Komeke
Pecniyonmukn Kazaxcran ot 4 nexadbps 2008 roma

Ne 95-IV (¢ W3MeHEHHSIMHU U JOIMOJHCHUSIMH II0
cocrossHnio Ha 01.05.2023 1), Kogekec Pecmy6mnu-
ku Kazaxcran ot 29 okrsa0Ops 2015 roma Ne 375-V
«[Ipennpuanmarensckuil kogekc PecrmyOmuxu Ka-
3axcTaH» (C M3MEHEHMSMH M JAOMOJHEHHUSMH IO
coctostato Ha 01.05.2023 1), 3akon PecmyOmmku
Kazaxcran ot 24 Hos6pst 2015 roga Ne 418-V «O06
nH(popMaTU3anum» (C MI3MEHEHUSIMU U JIOTIOJIHEHH-
stmu 110 coctostHmio Ha 01.05.2023 1), 3akoH Pecmy-
omuku Kazaxcran ot 4 utonsg 2009 roga Ne 165-1V
«O mommepxKe HCIOIB30BaHMS BO30OHOBIISIEMBIX
HMCTOYHHUKOB JHEPTHUN» (C M3MEHEHWSIMH W JOIOJ-
HeHusmu 1o coctosauio Ha 01.05.2023 1), 3akoH
PecrryOnmukn Kazaxcran ot 9 wmrons 2004 roma Ne
588-11 «O06 3meKTpoIHEPreTHKE» (C N3MEHEHHMSIMHU
U JOTMOJHEHUSIMHU 1o cocTossHmio Ha 01.05.2023 1),
3akoH Pecryonuku Kazaxcran ot 19 nexadps 2003
roga Ne 508-I1 «O pexnamey (¢ U3MEHEHUSIMH U J0-
MOJTHEHUSIMU TT0 cocTostHUIo Ha 01.05.2023 1), npu-
ka3 3amecturens [Ipembep-Munucrpa — Munuctpa
¢unancoB «O0 yTBepkIeHUN (HOPMBI CBEIEHHUH O
IJIaTeNbIUKaX TUIATH 32 IUQPOBOY MaWHUHT, 00b-
eKTax OOJOKEeHHS, UX MECTe HaXOKICHHUS U 00 00b-
€Max JJIEKTPOdHEPTUuu» U Psij JPYyruX HOPMaTHB-
HBIX aKTOB.

B crarbe 1 3axona «O mudpoBHIX aKTHBaX B
Pecniyonuke Kaszaxcran» nudpoBbie aKTHBBI OINpe-
JENSIOTCS KaK «HMMYILIECTBO, CO3AaHHOE B 3JIEK-
TPOHHO-TIU(POBOH (HopMe ¢ MPUCBOCHUEM ITUHPO-
BOTO KOJIa, B TOM YHCJE C MPUMEHEHHUEM CPEJICTB
KpunTorpauu M KOMITBIOTEPHBIX BBIYHCIICHUH,
3apETHCTPUPOBAHHOE M OOECTeYeHHOE HEW3MEH-
HOCTBIO MH(QOpPMALIMK HAa OCHOBE TEXHOJIOTHH pac-
npeneneHHol miargopmel naHHBIX» (https://online.
zakon.kz/). B cooTBeTCTBHH C ACHCTBYIONIIAM 3aK0-
HOZIaTeNILCTBOM HAIllel CTpaHbl U(POBBIE aKTHBHI
HE SBIIAIOTCS PACYCTHOU NEHEXKHOU €TUHULEH, 3a-
KOHHBIM ITUIaTeKHBIM CPENCTBOM, (DMHAHCOBHIM WH-
CTPYMEHTOM WJIM (PMHAHCOBBIM aKTHBOM, TaKXe HE
MOTYT BBICTYIIaTh OOecIieYeHHeM H(PPOBOTO aKTH-
Ba JICHBI'W M IIEHHBIE OyMaru B IENSIX COXPaHEHHS
Oe3omacHocTH (DMHAHCOBOM cucTembl Kazaxcrana.
LundpoBble akTUBBI Pa3IUYAOT 110 CTENEHH 00eCTIe-
YEHHOCTH Ha oOecIiedeHHBIC U HeoOecTieueHHbIe. B
cratbe 5 3akoHa «O mudpoBex akTHBax B Pecmy-
omuke Kaszaxcram» (https://online.zakon.kz/) ompe-
JIeJIeHBl TPeOOBaHUSA K 0OECTIE€YeHHBIM ITU(POBHIM
aKTHBaM — COZEPKaThb AaHHBIE O JIMIE, BHITYCTUB-
[IeM ero, yIOCTOBEpSITh NPaBO Ha MaTepHalbHEIE,
WHTEJUIEKTYalIbHbIE YCIYTH U aKTUBBI, HMETH pelie-
HHUE O BBIITyCKE, MOATBEPKICHHE NMYIIECTBEHHBIX
1 (WITM) WHTEIUIEKTYAIbHBIX MTPaB Ha aKTUB JIO €T0
o0pa3oBaHuUs B KauecTBe 0OecreueHHOoro U poBo-
r'0 aKTHBA, 3aIIKCh B CETH OJOKYEHH O IepeMeIeHUN
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akTuBa W (WIK) mpaBa Ha uMymecTBo. Lludporoit
aKTHB, HE COOTBETCTBYIOIINH TIEPEYHCICHHBIM TpPe-
OOBaHUSM SBIISIETCS HEOOECIIEUeHHBIM LU(PPOBHIM
akTuBaM. [loHATHE HeoOecrmeueHHOro LU(POBOTO
aKTHBa ompeneNneHo B cTarbe 1 3akoHa «O 1udpo-
BbIX akTHBax B PecnyOmuke Kazaxcran» (https://
online.zakon.kz/) — «uudpoBoii akTUB, MOIy4eH-
HBI B MHGOPMAIMOHHOW CHCTEME B BHIIC BO3HA-
TpakJCHNUs 32 y4acTHe B TOJICP)KaHNH KOHCEHCYCa
B OJIOKYCHHE U HE BBIPAKAIONIMNA YbH-THO0 JCHEK-
HbIE 00513aTENIbCTBA, KOTOPBIMH MOYXKHO TOPrOBaTh B
uudpoBoii popme Ha OupKe TUPPOBHIX AKTHBOBY.

OobcyxaeHue

Ocenbio 2021 roga kanuranu3anus pelHKa mud-
POBBIX aKTHBOB JOCTHUIJIA PEKOPIHOW OTMETKH B 3
TpunoHa poyutapoB CLIA. CormacHo otuera O0b-
eauHeHHoro DxoHomuueckoro Komurera Jlemokpa-
ToB (JEC) K konIty 2022 roga peiHOK IH(PPOBBIX aK-
THUBOB MOTeps1 Oojee 2 TPUUIMOHOB AOJUIAPOB OT
00111 CTOMMOCTH KAl TAIH3aIHS PhIHKA B PE3yilh-
Tare CHIKCHHUS TMPUOBLTH ¥ TPOMKHX CKaHIAJIOB C
IU(PPOBBIMH aKTUBAMU CIIENATH HUPPOBHIE aKTUBBI
MeHee MPUBJIEKATEIIEHBIMH U 00Jiee PUCKOBAHHBIMH
(https://www.jec.senate.gov/). [lns cpaBHeHus Ha
23 mapra 2023 roga KamuTanu3anus MyOIHMYHBIX
KOMIIaHUM M0 BCEMy MHUPY cOcTaBisieT okojo 102
tpaH aomwiapoB CIIIA cormacHo pacueram Spydell
Finance Ha ocHOBe 1aHHBIX HALIMOHANBHBIX OUPXK U
TradingView (https://www.tadviser.ru/index.php).
K mpumepy, croumocts Apple kpymHeiimei B Mupe
MyOMMYHONH KOMIAHMHM OpUOIM3HIOCE K 3 TpiH
momtapoB CIIIA (ITox 2022). MupoBoii cereBoit
OusHec olleHUBaeTcs mpuOnu3uTenbHo B 150-200
mipa pomtapoB CIHA (Ixon 2010). Jlannas cra-
TUCTHKA TOATBEPXKAAET CYyIIECTBEHHOCTh CHEIOK
C UU(POBBIMH AaKTUBAMH JUII MEXKIyHapOIHOTO
cooO1iecTBa.

OnHuM U3 BUIOB 00€CTIEYCHHBIX MU(PPOBHIX aK-
TUBOB SIBJISIIOTCSI CTEHOJIKONHBI, OHM Pa3JInYarOTCs
pPa3sHBIMH MEXaHM3MaMH OOECIIEYEHHUS] CTOMMOCTH.
K mpumepy, kpunToBamoTa MpuBsi3aHHAs K CTOH-
moctu pomtapa CIIHA Tether (USDT), amurenToM
siBrsieTcst kommanust Tether Limited, aymuropckas
xommannsas BDO Italia mpencraBuia 3akimroueHne
0 nocrarouHoctH pesepBoB Tether Holdings ans
ronHOTO obecnieuenns crevibnkonna (https://assets.
ctfassets.net/). To, yto xommanmsa Tether Limited
MOATBEPKAAET 00ECHEeYCHHOCTh aKTUBOB C MPH-
BIICYCHHEM ayJIUTOPCKON KOMITaHWH, SIBIISETCS €€
JOOPOBOIILHBIM JIGHCTBHEM, JUISI TIOBBIIIICHUS JIOBE-
pust. B To e Bpemst Ha TaHHBI MOMEHT B MEXIyHa-
POIHOM PETYNHPOBaHWU IMHUTEHTHI 00ECIIedeHHBIX
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CTEHOIKOMHOB HE SBIIOTCS CyObEeKTaMH o00s3a-
TEJIBHOTO ayIuTa Ha MpeAMET 00eCreYeHHOCTH aK-
THBaMH, TaHHBIM (aKTOM BCETZIa MOTYT BOCIIONIB30-
BaTbCsl MOIICHHHKH.

[TpumepoM HeoOecreueHHbIX TUPPOBBIX aKTH-
BOB sBisFOTCA Bitcoin n Ethereum.

B Kazaxcrane paspelieHa TOprosis Kak o0e-
CIEYCHHBIMH, TaK U HEOOECHEeYCHHBIMU LH(POBBI-
MU aKkTHBaMH. J[oTycKaeTcsi TOproBisl Ha OHWpKe
IUQPPOBBIX aKTHBOB — NU(POBOH mardpopme, ocy-
LIECTBIAIONICH OPraHU3allMOHHOE M TEXHUYECKOe
obecrieueHre TOProB, BEIITyCKa, OOpAICHUS W Xpa-
HeHus 1HGpoBeix akTHBOB. MOLIA mis perynm-
poBaHHs 000poTa LU(POBBIX AKTHBOB BBIMTYCTH-
i TpaBwia (puHAHCOBBIX TexHojorui “FinTech
Rules” (AIFC Financial technology rules (fintech
rules) AIFC rules NO. AFSA-F-PC-2019-0001 (c
ronpaBkamMu oT 23 mrons 2020 T., KOTOpBIE BCTYITH-
mu B cuny 23 wmrons 2020 1.)). LHudposbie akTUBBI
C YUYETOM SKCTEPPUTOPUATBHOTO XapaKTepa orepa-
WA ¢ HUMH TPUBOIAT K IMOBBIIICHHIO Ba)KHOCTH
MEXIYHApOAHON KOOIEepauu IO HalpaBIeHUIO
BBIPa0OTKHY CTaHAAPTOB M T€HEPaIbHBIX IPUHITUIIOB
peryMpoBaHUsT WHIYCTPUH IUPPOBBIX aKTHBOB U
CHCTEMBI ICHEHTPATN30BAHHBIX (PHAHCOB.

Taxoke cymiecTByeT W BHeOWpikeBask TOPTOBIIA
M POBBIMH aKTUBAMH — ATO MPSIMON OOMEH MEXTY
MOKyTaTeleM U MPOJAaBIOM 3a MpeaeaMu OUpiKH,
CTOPOHBI OIIPEIENSIIOT IIEHY Ha JOTOBOPHOI OCHOBE.

[MepBu4HOE pa3MelieHue SMATEHTOM [IU(PPOBBIX
axtuBoB ICO (Initial Coin Offerring), naeT Bo3MoXx-
HOCTPH TTOKYTIATeIlt0 B MOCIEAYIONEM OOMEHATh UX
Ha Kakue — 0o Onara oT koMnaHuu. B nngycrpun
mUQpoBBIX akTUBOB Ipu npoBeaeHnu [CO paszpada-
THIBAIOTCSI CIIEAYIONINE TOKYMEHTHI OelTy0 KHUTY B
KOTOPO# MOJpOoOHO OMUCHIBAIOT MIPOCKT, JTOPOKHYIO
KapTy ¢ KpaTKOCPOUYHBIMH M JIOJITOCPOYHBIMH IIe-
JISIMU, JJI TIOHUMaHUS UHBECTOPOB O JajbHEHUIIeM
Pa3BUTHUHU MPOEKTA C KOHKPETHBIMU CPOKAMH, CAWT
MPOEKTa JA0JHKEH MOAJIEPKUBATh U COOTBETCTBOBATh
3asIBIICHHBIM IIETISIM.

I'moGanu3anust (HUHAHCOBBIX MPOCKTOB IPE-
nojaraeT oObeAWHEHHE (UHAHCOBBIX PECYpPCOB
Ou3Hec coo0IecTBa, B TOM YHCJIE B CTpaHax C pas-
JUYHBIMH YPOBHSIMU YSI3BUMOCTH MX (DMHAHCOBBIX
CHCTEM U TIPaBOBOTO PETYJINPOBAHUSI.

Hudporas Bamora u 1UGPOBBIC AKTUBHI JAIOT
OOJBIIYIO CBOOOY M COOTBETCTBEHHO IPOTpecc U
POCT KauecTBa U MPOCTOTHI ((HHAHCOBBIX ONepaIuii,
HO TaKXXe U JIAeT POCT BEPOSATHOCTH HUCTIOIH30BAHUS
ee Ui 11eJieid KOMMEPUYECKOTO MOLIEHHUYECTBA.

Ha ocHOBe MeXIyHapOmHBIX JOKyMEHTOB, B
gacTHOCTH pekoMmeHmanmii Kommccnmm Opranmsza-
un O0beanHeHHbIX Harwmii mo 3akoHOAaTEeIbCTBY O


https://online.zakon.kz/
https://online.zakon.kz/
https://www.jec.senate.gov/
https://www.tadviser.ru/index.php
https://assets.ctfassets.net/
https://assets.ctfassets.net/

C.B. Pomanenko

MmexyHapoaHoi Toproeie (UNCITRAL secretariat,
Vienna International Centre), BBemEHO ITOHATHE
koMMepueckoro momenandectra (Ilom 2022).

KommepueckuM MOIIEHHHYECTBOM OpPraHU30-
BaHHAas MPECTYITHOCTh BBOJUT B 3a0ITyKICHHUE WIIH
MIPEJOCTABISAET HETOUHYIO, HEMOIHYIO WM BBOMS-
myto B 3a0nyxnenue uHpopmauuio. Ilomarasce
Ha JIOXKHBIE CBEJEHHS WM Ha MPEJOCTaBICHHYIO
00 CKPBITYI0 WHPOPMAIHIO, KepPTBa MOUICHHH-
YeCcTBa COBEpIIACT CAENKY HA HEBBITOMHBIX IS
cebs ycioBusX. MOIIEHHNYECTBO XapaKTepu3yeTcs
3HAYUTEIBHBIMA HYKOHOMHYECKHMMHU MaclITadamu.
CeroaHs nIpecTyIHBIE OPraHU3aluN 00Ia1aloT Pu-
HAHCOBBIMH CPEJCTBAMH 3a4acTyIO MPEBBIIIAIOIINE
OIOIKET CTpaHBbl, JaHHBIE CPEJCTBA UCIIOIB3YIOTCS
MU JI71s pacpenust cepsl cBoero BausHus. s
COBEpIICHUST KPUMHUHAIBHBIX CXEM MpPECTYIMHOe
c000IIecTBO BCTYNAIOT B CrOBOP C TOCYIApCTBEH-
HBIMH HHCTUTyTaMH. Hamuniio — pocTt xoppynmuu
M HE3aKOHHOTO O0OTaImIeHHs, KOTOpbIe €KETOJHO
PasopsIIOT TOCYAapCTBEHHYIO Ka3HY U MOIPHIBAIOT
BEpY JIIOJIeH B CHITY 3aKOHA.

OTnuuuTenbHbIC TMPU3HAKA TaKHX CXEM — ra-
PaHTUPOBAHHBIE BBICOKME MPOLIEHTHI BO3HATPAXK-
JIEHVs] yYaCTHUKAM, KaK TMPaBIIIO, JJIS TTOTYUYESHHS
3TOr0 BO3HATPaXICHHUS HEOOXOIUMO OIUIaTHTh
BCTYNHTENbHBIA B3HOC WM MPHOOPECTH TOBAp IO
3aBBIIIEHHON 1IeHe. YacTo UCTOIB3YIOTCS IPUHIIU-
TIBI CETEBOI0 MAPKETHHTA JIJIsl BOBJIEYEHHS OOJIBIIO-
IO KOJIMYECTBA YYAaCTHHKOB, TAK KaK HCTOYHHKOM
JTIOXOJIOB MOIIIEHHWKOB SBIISIETCS TIepepachpezene-
HHUE NPUHATHIX AeHer. YeM OoJblle MPUTOK HOBBIX
YYaCTHUKOB, TEM JIOJIbLIE CPOK JIEHCTBUS MOLLIEHHH-
4ecTBa, TEM OO0JIbIIIe 000TaMmalTCs OPraHu3aToOPHEI.

[lanHas nesTenbHOCTh BKIIOYAeT B ce0sl B TOM
quclie ompe/eneHne (GUHAHCOBOW MUPAMHUIBI CO-
miacHO crtathe 217 VYromoBHOro Kojekca Pecmy-
omuku Kazaxcran — «Co3ganue puHaHcoBOH (MH-
BECTUIIMOHHOW) MHUPaMUMBI, TO €CTh OpPraHU3AIUs
JIESITENIFHOCTH 10 M3BJIEYEHHUIO J0XoJa (MMyIie-
CTBCHHOW BBITOABI) OT MPUBJICUEHHS ACHET WU
WHOTO UMYIIIeCTBa TUOO MTpaBa Ha HETO (PU3NIECKUX
u (W) IOPUIMYECKUX JHIl 0e3 HCIOJIh30BAHUS
MIPUBJICYCHHBIX CPEICTB Ha MPEIIPUHIMATEIbCKYIO
JIeSITeNIbHOCTh, 00ECIIeYNBAaIOIIYI0 MPUHATHIE 00s-
3aTeNbCTBa, IyTeM IMepepaclpeneiieHns TaHHbBIX
aKTHBOB W 00OTallleHHUs OIHUX YYACTHHUKOB 32 CUET
B3HOCOB JIPYTHX, a PaBHO PYKOBOACTBO (PHHAHCO-
BOH (MHBECTHIIMOHHON) MUPaMUION HIIH €€ CTPYK-
TypHBIM noapaszzaenenuem» (https://online.zakon.
kz/Document/?doc_id=31575252), B cny4ae ecnu
JAHHOE TIPECTYIUICHHE OBIJIO COBEPIEHO TPYTITON
JIMII, comIacHO 4JacTh 2 ctaTbH 217-1 YromoBHOTO
kogekca PecryOmmku Kaszaxcran Pexmama ¢uHan-

COBOM (MHBECTHIIMOHHON) MUPaMHUIBl COBEPILICH-
HOE TPYINIION JIUI] — «HAKa3bIBACTCSl OrPaHUUYCHHEM
CBOOOIBI HAa CPOK JIO YETHIPEX JIET JTUOO JTUIICHHUEM
CBOOOJIBI HA TOT € CPOK, ¢ KOH(UCKAIUEH UMYIIIe-
CTBa, C JIMILICHHEM IIpaBa 3aHUMaTh ONpeACICHHbIC
JOJDKHOCTH WJIM 3aHHUMAThCsl ONPENENIEHHON nes-
TEJILHOCTBIO Ha CPOK JI0 TPEX JIETH.

B MomeHHMYECKHX CcXeMax HPUMEHSIOT-
Cs TakuWe TeXHOJIOTHH Kak ‘“‘par myn” (Rug pull ¢
aHIJI. — BBIICPTUBATh KOBEP), «MaMIl U JamID»,
(Pump&Dump ¢ aHm1. — «HaKa4aTe U COPOCUTDHY)
— MOUICHHHMKH PacKpy4MBaIOT Pa3BUBAIOT U pac-
LIUPSIOT MPOEKT, YTOOBI MPUBICYH JCHHIM HHBE-
CTOPOB, TOJBKO AJISl TOrO, YTOOBI M 3aTeM HaOpaB
OTIPENICIICHHYI0 CYMMY BHE3aITHO 3aKPBIThCS WU
HCYE3HYTh, 3a0paB ¢ c000il aKTUBHI MHBECTOPOB.
Taxum 00pazom, BKIaIIUKH OCTAIOTCA ¢ Oecnoes-
HBIMH aKTHBaMH, CTOUMOCTH KOTOPBIX CTPEMHUTCSI K
HYJ10. MOXXKHO BBIJEIUTH 1BA OCHOBHBIX BHIa CXEM
[IPECTYIHUKOB IIEPBBIN THUII, KOTZA 3aBEpLIATh IPO-
€KT W3HauaJbHO HE TUIAHUPYIOT, & HAaMEpPEBAIOTCS
0o0MaHyTh MHBECTOPOB C caMoOro Hayama. B stom
ClIy4ae OpraHu3aToOpbl MOTYT, HAIpUMED, OCTABUTh
BO3MOXXHOCTBh JJIsSI KPa)X aKTHBOB BKJIAJYMKOB.
Bropoii BapuaHT, korna npoBOAUTCS arpeccuBHas
MapKEeTHHIOBasl peKjiaMa, 4TOObI JIOKHO Pa3ayTh
CTOMMOCTD ITPOEKTA, a 3aTeM €r0 3aKPHIBAIOT, IIeTh
3aBIaAeTh JeHbI'aMU BKJIAAUUKOB. B mobom ciy-
yae pesyJapTaToM JIIOOOTO THUIA SBIAIOTCS yOBIT-
KA YYaCTHUKOB. DTH TPOEKTHl OCHOBBIBAIOTCS Ha
HCIOJB30BAHUU CXeM (DMHAHCOBBIX MUPAMHU, THAE
YYaCTHUKHU BKJIAABIBAIOT JAECHBI'H B «aKTHUBBD», KO-
TOpBIC Ha CaMOM Jielie He UMEIOT pealbHON CTOH-
MocTH. C KOMMEpYECKUM MOLICHHUYECTBOM, Op-
raHW30BAaHHBIM C UCIIOJIb30BAHNEM TPAAULIMOHHBIX
CXEM IuIaTekel, Takxke ObLIO HE MPOCTO OOPOTHCS.
Ho cymecTByloT onpenesneHHbIe pbluard BO3ZCH-
CTBHUS U KaK IPaBWIO 4epe3 (PrHAHCOBbIE MHCTU-
TyThl. I[IpaBoBOE ke NMPOTUBOAEHCTBHE KOMMEpPUE-
CKOMY MOIICHHHYECTBY C HU(POBBIMH aKTHBAMHU
€Ill€ HE yPEeryJIupOBaHO HU B Ka3aXCTAaHCKOM, HU B
MEXIyHapOJHOM 3aKOHOJaTeIbCTBE.

B cayuae ¢ npoekramu o npyUHLMITY “par myia’”,
“mamMn maMIir’ MOILIEHHWKH OCHOBATEJIFHO IIOATO-
TOBJICHBI K BCTPEYE C COTPYITHHUKAMHU MPABOOXPAHH-
TEJIBHBIX OPraHoOB, ICHXOJOTHYECKH T'OTOBBI K J10-
mpocam, y KaJI0ro W3 HUX €CTh aJBOKar. 3alluTa
CTPOMTCS] Ha OCHOBE OTKa3a OT a4y MMOKa3aHWH U
HENPU3HAHWU BUHBI, UJIH J1ade TIOKa3aHUH ITO IOITy-
YEeHHBIC OT MOCTPA/IABIINX JCHEXKHBIC CPEJICTBA OHU
HaIpaBJIsUIM B TOJIOBHYIO OpTaHU3aINI0, KOTOpas He
Haxonutcs B ropucaukiuu Kazaxcrana. Ilpectyn-
HUKH YTBEPXKIAIOT, YTO JEATENLHOCTh OpraHu3a-
LU 3aKOHHAs1, OTHOLICHUS C OTEPIEBIIUMH HOCST
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Bompocs! perynnpoBaHus IpaBOOTHONIEHUH B cepe TPOU3BOJICTBA U OOpAIEHUS ...

IpaXJaHCKO-TIPaBOBOM XapakTep, a oOeclieHeHHE
AKTHUBOB — 3TO MPEANPUHAMATEIHCKUE PUCKH.

Pazmep ymepba oT MOIIEHHHYECTBa TOJBKO B
nepBoM KBapTaie Tekymiero 2023 roma cocTaBuiio
79,6 mupn tenre. st cpaBHeHus: 3a Bech 2022
roJl YCTaHOBJICHHAs! CyMMa NMPUYMHEHHOTO yiiepOa
cocraBisuia 110,8 mupn tenre. U3 oOmeit cymmbl
yiepo B pasmepe 30,4 mipm TeHTe, HAaHECEH MO-
menHukamu (puzndeckuMm jmnam (https://dknews.
kz/ru/).

MupoBoe coo0IIecTBO TaKKe MPU3HAET YIpo-
3y KOMMEpUYECKOro MOILIEHHUYECTBA U MPUHUMAET
Mepbl A1t 00phOBI ¢ Heto. OpraHu3aiuy, Takue Kak
OOH, EC, HrTtepnon u apyrue, IpOBOASIT MEXKIY-
HapOJHBIE OTIEPaLKH 110 33ICPKAHUI0 U CyAcOHOMY
MIPECIICIOBAHUIO TIPECTYITHUKOB, COTPYIHHYAIOT C
MIPaBUTEIBCTBAMHU CTPaH, C €TI0 KOHTPOINPOBATH
WX TPaHUIBl, U pa3padaThIBalOT MPOTPAMMBI IO
0opn0e ¢ KHOepIPecTyMHOCTEIO.

B xauecTBe mpuMepoB KOMMEPYECKOTO MOIIEH-
HUYECTBa B cepe NH(POBBIX aKTUBOB MOXKHO pac-
CMOTPETH CIEIYIOIINE MPOCKTHI.

B 2021 romy ocnHoBarens mpoekra “Thodex”,
NPEASIOKHUI HOBBIM yYaCTHHUKaM COOCTBEHHBIN
OecruarHbli nndpoBoit akTuB “dogecoins”, KOTO-
pBle, 1O CJIOBaM MHOTHX IIOJIb30BaTejei, OHU TaK
U HE MOJYYWIH, BBIMAHWUJ Y TOJB30BaTeNe CBOCH
matgopmsr 2,7 muumnapaa qoiutapos. C 2022 roma
npaBUTENHCTBO Typrmu goOMBaeTcs MpUroBopa Ha
cpok 6onee 40 000 net mst ocHOBarenel U cooO-
uraukoB Thodex (Cemuayk 2023).

Ocenbto 2021 roma aHOHUMHBIA pa3pabOTUHK,
u3BecTHbIN Kak Evil Ape, ncues 3abpas 2,7 MuuIno-
Ha JIOJIapOB — CPEACTB HHBECTOPOB, ITyTEM IIPHUBJIE-
yeHust cpeacTB yepe3 TokeH “NFT” Ha pa3paboTky
U co3laHue rnpoekra oy HazeanueMm Evolved Apes.
[IpoexT HE paspadarsiBasics, “NFT” cymecTByoT, 1
HX BCE ellle MOKHO HaWTH Ha TOProBOM ILTONIAAKE
OpenSea (Cemuyk 2023).

7 nronsa 2021 roga B Kazaxcrane Hagaro nocy-
neOHOe pacciieIoBaHUE COINIACHO YacTH 3 CTaTbu
217 VYronoBHoro konmekca PecryOmukm Kazaxcran
mo ¢akTy co3MaHUusS W PYKOBOACTBA (PUHAHCOBOM
(MHBECTHLIMOHHON) MUPAMUION, IPECTYNHOM Irpy-
IO, C MPHBIICYEHUEM JICHEIKHBIX CPEIICTB B 0CO00
KpPYTTHOM pa3Mepe, ATEHTCTBOM I10 PETYIHMPOBAHUIO
1 pa3BUTHIO (PMHAHCOBOTO PHIHKA MTPOBENCH aHAIIN3
JESTeTFHOCTA KOMIIAHUH W BBIIAHO 3aKIIIOYCHUE O
npu3HaKkax (MHAHCOBOHM MUPaMUJIBI, COBMECTHO C
JlemapTaMeHTOM 3KOHOMHYECKHUX paccieloBaHUM
I. AnmMarbl HE3aKOHHAs NEATENbHOCTh KOMIAHHUH
The Finiko nmonteepkaena. CortacHO uHGpOpMaIUu
[poxkyparyps! . Anmarsl (PK), konndecTBo BKI1aa-
YUKOB COINIACHO CaWTy KOMIIAHWU MpeBbIaeT 165
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ThIC. U3 pa3Hbix cTpaH (Kazaxcran, Poccus, Keip-
re13cTad, Apmenus, benopyccust, Y3oekucran, Typ-
s u apyrue) (https://www.gov.kz/).

Panee nenTpanbubiii 6ank Poccuu B uroHe 2021
roga BBIABMJI NpU3HAKH (UHAHCOBON NHpaMHIBI
(https://cbr.ru/inside/warning-list/detail/?id=7239).

B nepuon ¢ nera 2019 no nero 2021 roma ocy-
HIECTBIIIa KOMMEPYECKOE MOLIEHHUYECTBO Opra-
HHU30BaHHAs TpecTymHas rpymmupoka «Finikoy,
3TO SIPKUN TpUMEP PUMEHEHHS TEXHOIOTHH “‘TTaMIl
namm’”, “par myn”. [IpuBneueHre BKIaI0B TpaHCHA-
MOHAJIBHOW MPECTYHOW OpraHu3alvei mpou3Bo-
JUIIOCH 4epe3 HU(POBBIE aKTHUBBI, TAKXKe HCIIOIb-
30BaJICsl IPUHLIMN ceTeBoro mapketunra. Ilo dakry
«Finiko» 310 HE 3apeTHCTPUPOBAHHOE IOPUINISCKOE
JIUIIO HU B OJHOM IOPUCAMKIINH, COOTBETCTBEHHO HE
HMMEIOIIEe pa3pellieHui U JIMLEH3UH, HEHTpaIbHbIN
6ank Poccuu BBISIBIIT IpU3HAKY (PUHAHCOBOM Mypa-
Muabl. B pesynerare aeiictBuii «Finiko» momyueHo
3300 3asgBIEHUN OT MOCTPAAABIIMX BKJIAJAYUKOB,
cymMMa yiepba cocTaBuiia 1O OLEHKAM aHAIUTH-
KoB Oosiee Muimapna pyoneii (https:/perm.rbe.ru/
perm/freenews/61cd95a29a794777f7dc8c24).

[IpoekT mpearnonaran Hajgn4ue pa3paboTaHHOTO
HCKYyCCTBEHHOTO HMHTEJUIEKTa, 3 UMEHHO CHCTEMY
aBTOMAaTUYECKOW TeHepaluu NPHUOBIIM, HIPU 3TOM
JTAHHBIX O 3aPETUCTPHUPOBAHHBIX MpaBax Ha JaHHBIH
BUJ MHTEIIEKTYalIbHOW COOCTBEHHOCTH Pa3padoT-
YUKH OpoeKTa He npenocTasisuin. [lo undopmanun
JIOXOJI TI0 BKJIQAy B MPOEKTE MPUHOCHI BKIAIUUKY
10 5 % npuObUIN B ICHB, TAKXKE 0 IPHHLUITY CeTe-
BOI0 MapKETHHra yYaCTHUKAM BBIIJIAYMBAINCE 00-
HYCBHI 32 PErHCTPAIHIO PUIIAIICHHBIX BKJIATYUKOB
B «Finiko». Jlns pa3memeHus aemno3uTa y4acTHUKH
3a pUaTHBIC ICHBTY TTOKYyTan ONTKOWH miH Tether,
Jlajiee Ha HUX MOKyIHaJlachk BHYTPEHHUM TOKEH KOM-
NaHud — UUQPOHBI, Kypc KOTOPOTO OIpeAessiia
cama kommnasus. [is TOro 4roObl IEmO3UT cCTall
MPUHOCUTH MPHUOBUIb, KIWEHT MOKYyMajl BHYTpEH-
Hui nponykt kommnanuu unuekc CTI, croumocTh
KOTOPOTI'O COCTaBJIsUIA ThICAYY Aoiapos. ConiacHo
WHPOPMAIMK OPraHU3aTOPOB MPOEKTa MHBECTUIINU
pasmernanu Ha MockoBckoi Oupxe, Ynkarckoit To-
BapHOH Omprke W Kpunrobupkax. B mexabpe 2020
rona «Finiko» BeIyckaeT COOCTBEHHYIO KPUIITOBA-
moty FNK, u pazmeniator ee Ha HECKOJIBKUX KPHII-
TOBAJTIOTHBIX OMpIKaX.

Jo wuronsa 2021 roma ucnons3zoBanack FNK u
mugponsl, mocie «Finiko» mpuHMMaeT pemieHme
BECTH pacueThl ¢ yuacTHUKamu Toibko B FNK, -
POHBI CTANIM YYETHOH BaIIOTON BHYTPH IIaTPOPMBIL.
Tak xak Bce BKJIQIUUKHU BBIHY>KACHBI ObIUTH epeiTu
Ha FNK, cnipoc Ha BaJIFOTy BBIPOC U COOTBETCTBEH-
HO BBIpocC Kypc ¢ 25 no 217 nonnapos CHIA, nocne
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3TOTO OPraHM3aTOPHI MPOAAIOT CBOM o0beM. B pe-
3yIbpTare, eHa nagaet A0 50 MEeHTOB IO COCTOSIHUIO
Ha 26 wurons. Ilocne ckauka Kypca KpHUIITOBAIIOTHI
“Finiko” ocranoBumia BbeltuTaThl KineHTaMm (baka-
HOB 2022).

Eme omHuM mnpuMepoM KOMMEPYECKOro MO-
HIeHHn4ecTBa ABisieTca npoekT «C.Invest». [Ipoexr
craproBai B 2020 rogy, opraHu3aTrop yTBEpKIaeT,
YTO pacropshKaJCs CyMMOW ONU3KOH K 9 MHIUINO-
Ham nomtapos CIHIA (Crpoes 2022). C 2021 roxa
MPEACTABISIICS  yYACTHUKOM  MEXIyHapOIHOTO
¢unancoBoro neHrpa Acrana (M®IIA), kommaHus
3aperuCTPUpPOBaHa KaK YYaCTHUK OCYIIECTBIISIO-
IMHA eSITeNbHOCTh Mo okazanuto WUT-ycnyr, pas-
paboTke MporpaMMHOTrO OOecCredeHus], peKiaMbl B
CMU (mu1st ocymiecTBIEHUS] TAKHX BUIOB JEATEIb-
HOCTH He TpeOyeTcs moiryuaenue aurieH3nn MOIA,
a JIMIIb BeIAaeTcs cepTudukar yuactHuka MOLIA).
Opnako mo ¢akry «C.Investy mpemraranuce yc-
JyTH, CBSI3aHHBIE C TOPIrOBJEH KPHUIITOBAIIOTOM,
yIpaBIeHUEM WHBECTHLMSIMM, JAHHbBIE BHUJBI Jes-
TETBHOCTH TPEOYyIOT moyueHus iuieH3nu MOILA.
Ilo TpeboBannio M®PIIA xommanueit «C.Invest»
caiit cinvest.kz Obu1 ynanen (https://afsa.aifc.kz/ru/
news/warning-to-consumers/).

«C.Invest» Opanu OT JIIO/IEH CpeICcTBa, HO HE ra-
paHTHpOBAIM HUKAKOM noxonHocTH. MHBEcTOp na-
BaJ paclucKy O JOOPOBOJILHOMN Tepenade CpeicTs,
C Y4ETOM BO3MOYKHOTO PHCKa TOTEepH. 3asBISLIOCH,
uro 10% cpencTB ¢poHOa UAYT Ha BEICOKOPUCKOBBIE
WHBECTHUIINH, OCTATBHOE — XEDKHPOBAHUE PHUCKOB.
7% — «husndeckoe 30510T0», 10% — HEABMIKUMOCTb,
oxoio 40% — maiiauar (https://realprepod.kz/ ).

N3-3a noxHOW (HUHAHCOBOW WHGDOPMAIIHH,
onyoOnukoBaHHoW Ha caiite «C.Investy, M®DIIA
WHUIUUPOBAIIO TMPOBEPKY NEATEIbHOCTH KOMIIa-
HUW Ha TpeIMEeT COOMIOACHHS 3aKOHO/ATeIbCTBA.
[MonmpaznenenueM (UHAHCOBOW pa3BeIKH ATCHT-
cTBa MO (PUHAHCOBOMY WIPOBEJCH aHalU3 Jes-
TETBFHOCTH XemX-QoHma. B pesynsrare anammsa
«C.Invest» B ero nesiTeNIbHOCTH OBUIA BBISBIICHBI
MpHU3HaKH (UHAHCOBOW MHUpaMHIbl. MEXIy Tem,
mo ¢akTy co3JaHUs W PYKOBOACTBa (PUHAHCOBOU
nupamunoit «C.Invest» Ha ceromHs yrojioBHOE
JIeJI0 Bce elle He BOo30yXJeHo. Marepuaibl mo
nmanaoMy ¢akty 30 cenTsops 2022 roma Hampas-
nensl B Ciyk0y SKOHOMHUYECKUX paccielOoBaHHUN
JUIS. TIPaBOBOW OIIEHKHW (TIPOBOIWTCA TPOBEPKA).
Ilo uncrounmkam CMMU opranmzaTop nupaMuisl
HaXoIUTCs 3a pyOeKOM, K CIEICTBEHHBIM JAei-
ctBusM He mpuBiekancs (https://online.zakon.kz/
Document/Document.aspx?doc_id=38984256&su
blink=0&mode=all&action=print&comments=on
&user_comments=on&size=1).

Crenyer OTMETHTB, 4TO HH(POPMAITUH O BO30YK-
JEHUU O0CyAeOHOTO pacciieIoBaHus 1o crarse 217-
1 VromosHoro xomekca Pecryonmku Kazaxcran mo
(akty pexnambl (UHAHCOBOH (MHBECTUIIMOHHOM)
nupamuzasl mo npoekram «C.Invest» u «Finiko» B
OTKpBITBIX UCTOYHHMKAX HET. Kak ObuIO yka3zaHO Bce
YYACTHUKHU U PYKOBOAUTENIN (PHHAHCOBBIX MTUPAMHJL
AKTUBHO COTPYOHHMYAIOT CO CIIEACTBHEM, YTBEPXK-
JIAl0T, 4YTO SBIAIOTCA TOCTpPaJaBIIed CTOPOHOM,
cTapasch M30eXaTh YroJIOBHOW OTBETCTBEHHOCTH.
Te, KTO pacmpocTpaHsul PeKIaMHYI0 HH(OPMALIUIO
1 TIPUBJIEKA APYTHX BKJIAJYMKOB, IOIYYUB 32 3TO
BO3HArpaxkJieHUe, TEM CaMbIM COBEPIIUB MPOTHUBO-
MIpaBHbIC JIEHCTBUS JTOJDKHBI BO3MECTHTH YOBITKH
MTOCTPAJABIINM.

3aKiIoueHue

[TpuBeneHHBIC TPUMEPHI HATIISTHO MTOKA3BIBAIOT,
YTO KOMMEpUYECKOEe MOIIIEHHHYECTBO B cdepe Iud-
POBBIX aKTMBOB HapyllaeT 3aKOHbI O 3alllUTe IpaB
OTpeOUTENeH, MPOTUBO/ICHCTBHUH JICTAIN3AIIUH JI0-
XOJIOB, HAJIOTOOOJIOKEHHUH U JIP., K UX yYACTHHKAM
MOTYT OBITh TPUMEHEHBI FOPUIUICCKHAE MEPHI.

Bunbsl mpecTynmHbIX CXeM OBICTPO MEHSIFOTCS
C MEPEXOJOM Ha MEXIyHApOIHBI ypOBEHb, B TOM
YUCJIe 0 NMPUYWHE arpecCHBHOTO POCTa KaIlnTa-
JU3AIUK PhIHKA IH(POBBIX aKTHBOB, B YCIOBUSX
MOJUTHYECKOH HECTAOMIIBHOCTH, SKOHOMHYECKHX
CaHKIIMH U craja JOBEPHUsS MUPOBOTO COOOIIECTBA K
TOCYIapCTBCHHBIM (PMHAHCOBBIM WHCTHTYTaM IPH-
BEJIO K ABOJIOIMYU U CO3TaHUIO0 HOBOHM (DMHAHCOBOWM
CHCTEMBI.

Ha Texymem srane Kasaxcranckoe 3akoHoza-
TEJTHCTBO HE COOTBETCTBYET HHTEpecaM OM3Heca
B cepe mudpoBsix akTHBOB. Pa3pernennas uud-
poBas IJIOIIaJKa HE OTBEYAET COBPEMEHHBIM Tpe-
OOBaHUAM M MacIiTabaM WHHOBAaIIMOHHBIX ITPOCK-
TOB. B 3THX CyIlIecTBYIOMMX OTPaHUYHTEIHHBIX
U 3alpeTUTENbHBIX Mepax peryasaTopoB, Mpel-
MIPUHAMATENIN BBIHYXKIEHBI padoTaTh C IMPECTYII-
HBIMH OpPTaHM3alUSIMU ¥ KOPPYMIIUPOBAHHBIMHU
YUHOBHHUKaMU. B cBsi3u ¢ yeM, poCT HapylIeHUU
3aKOHOJATEIHCTBA O 3aIUTE MpaB MOTpeOUTENEH,
MIPOTUBOICHCTBUU JICTATU3AINH T0X0/I0B, KOPPYII-
IIMH, HAJIOrooONoKeHnu U T.JA. MHHOBAalMOHHBIE
MPOEKTHI EPEXOJAT B TEHEBYIO SKOHOMHUKY, CO3/1a-
€TCs HeOOPOCOBECTHAS KOHKYPCHIIHMSI Ha PBIHKE,
YTO YBEJIUYUBAET PUCKH IJI1 YECTHBIX MPEANPUHU-
MaTeNel U 3aTpyaHsIeT pa3BUTHE IU(POBON IKOHO-
MUKH B [I€JIOM, HAOJIIOAAECTCSI POCT KOMMEPUYECKOTO
MOIIIEHHUYECTBA.

J1sT KOMIUTEKCHOW TIPOBEPKH WHHOBAITHOHHBIX
MMPOEKTOB HEOOXOAUMO COTPYIHHYATh C HAyYHBIM
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Bompocs! perynnpoBaHus IpaBOOTHONIEHUH B cepe TPOU3BOJICTBA U OOpAIEHUS ...

coo0IIeCTBOM, B TOM YHUCJE MPUMEHSITh MHPOBOH  HMHBECTOPOB M 0OECHEUEHHUS YCTOMUUBOIO Pa3BUTHS
OIIBIT, JUIS 3TOTO0 HY)XXHAa MHQPACTPYKTypHas MOA-  pBIHKA IHU(POBOI SKOHOMHUKH U IIPOTHUBOJICHCTBHIO
Iepkka. B cimydyae BBISBIEHHS KOMMEPYECKOTO  KOMMEPYECKOTO MOIIEHHHYECTBA.
MOIIIEHHUYECTBa, MPAaBOOXPAHUTEIBHBIM OpraHaM Taxke mpemmaraercs co3gath CTPYKTYypy B
Ha TIOCTOSHHOI OCHOBE HEOOXOAMMO NpUBICKaTh  ATEHTCTBE IO PETYINPOBAHMIO (PHHAHCOBOTO HaJ-
YUEHBIX U OJKCIEPTOB K MPOBEACHHIO cyneOHbIX  30pa Pecnmybmukm Kaszaxcran — Komurter uHHO-
skcrieptu3. HeobxoarmMo BHECTH M3MEHEHHUS M 10-  BAaLMOHHBIX (MHAHCOBBIX yciyr. Komurer Oymer
MIOJTHEHNS] B 3aKOHOZATENIFHBIE aKThI [UIS pasBUTHS ~ JeCTBOBaTh B KadecTBe perymsaropa. Cpean mpo-
WHPPACTPYKTYPHl MHIYCTPUN UUPPOBBIX aKTUBOB.  YWMX (YHKIHH, BBISBISATH M CMATYaTh MPOOJIEMBI,
ObecneunTh KaueCTBEHHOE 00pa30BaHME U IOBBI-  CBS3aHHBIE C CUCTEMHBIM PHUCKOM, BO3HMKAIOIINM
IICHHUS YPOBHS IPABOBOM I'PAMOTHOCTH HACEJECHUS B OTIEIBHBIX KJIAacCaxX AaKTHBOB, a TAKXKe MEXpbI-
B nenoM. Takum oOpas3om, pa3paborka Kogekca o HOUHbIE PUCKH, BO3HHUKAIOLIME M3-32 B3aUMOCBS-
U(POBBIX aKTUBAX, BKJIIOUCHHAS B MMOBECTKY Mpa-  3M MEXIY CHCTEMHO 3HAaYMMBIMH (DUHAHCOBBIMH
BUTENILCTBA, IMEET BaXKHOE 3HAYCHHE JUIS 3aIUTHl  YUPESKACHUSIMH.
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THE PROBLEM OF NATIONAL AND SUPRANATIONAL CRITERIA
FOR THE PROTECTION OF CONSTITUTIONAL RIGHTS
AND FREEDOMS OF CITIZENS OF THE REPUBLIC OF KAZAKHSTAN

This article discusses the challenges and implications associated with the interplay between national
and supranational criteria for protecting constitutional rights and freedoms in the Republic of Kazakh-
stan. It highlights the advantages of national criteria, such as tailoring laws to the cg, pecific needs
and providing a direct enforcement mechanism through the national judicial sy
significance of supranational criteria, including international treaties and agr

obligations.
The researcher discusses the European Court of Human
promoting human rights in Europe. It provides an overy

the structure and functions of the ECtHR, including i
process. Additionally, the article highlights the impa
cusses the binding nature of these judgments
The article also emphasizes the significance
providing individuals with a mechani

pholding human rights standards and
human rights violations. Overall, this article

ing human rights in Europe.
Key words: National crj eria, Constitutional rights, Freedoms, National judi-
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y6AMKACbl a3aMaTTapbiHbIH, KOHCTUTYLMSIAbIK, KYKbIKTapbl
MeH 00CTaHABIKTAPbIH KOPFaybIHAAFbl YATTbIK,
)KOHE YATTbIKTaH XKOFapbl OALLIEMAEP MACeAeCi

byA Makaraaa KasakcraH PecrnybAmKacbliHAAFbl KOHCTUTYLMSIABIK, KYKbIKTap MEH 60CTAHABIKTapAbl
KOPFayAblH YATTbIK, XXOHE YATTbIKTaH >XOFapbl OALIEMAEpPiHIH ©3apa iC-KMMbIAbIHA GalAaHbICTbI
npobAemMasap MeH canpapAap KapacTbipbiraAbl. OA YATTbIK KPUTEPUMAEPAIH apTbIKLIbIAbIKTAPbIH
aTan KepCeTeAi, MbICaAbl, 3aHAAPAblI €AAIH HaKTbl KaXETTIiAIKTepiHe OeriMaey XKOHE YATTbIK, COT
JKYIMEeCi apKblAbl TIKEAEN OPbIHAQY MEXaHM3MIH KamTamacbl3 eTy. OA coHpal-ak, iLKi 3aHHaMaHbl aaam
KYKbIKTapbl CaAaCbIHAAFbl XaAbIKapaAbIK, CTaHAQPTTAPFa COMKECTEHAIPY YLiH XaAbIKApaAbIK, LIAPTTap
MEeH KeAiCIMAEpPAI KOCa aAFaHAQ, YATTbIKTAH >KOFapbl KPUTEPUMAEPAIH MaHbI3ABIAbIFbIH 3epTTENA.
Makanaaa YATTbIK, XXK8He YATTbIKTAH >KOFapbl 3aHAAP apacbiHAAFbl KAKTbIFbICTAP, YATTbIKTAH >KOFapbl
KPUTEPUMAEPAI €HFi3y >K8He OpblHAQY, COHAAM-aK YATTbIK, €reMeHAIK MeH YATTbIKTaH >KOFapbl
MIHAETTEMEAED apacblHAAFbl TeMe-TEHAIKTI CaKTay Ka>KeTTIAIr CUIKTbl bIKTUMAA MaCEAeAep
aHbIKTAAAAbI.

3eptTeyuwi Eyponaabik, aaam KykbikTapbl coTbiH (ECPC) »xaHe oHbIH, Eyponaaarbl aAam KYKbIKTapbIH
KOPFayAaFbl XXaHe iArepiAeTyAeri peAiH TaAkblAanAbl. OHAQ aAaM KYKbIKTapbl XXeHiHaeri Eyponanblk,
KoHBeHUMsIHbI (BXKKB) TyciHaipy xeHe KoaaaHy »xeHiHaeri BXKKB >xeHe OHbIH MaHAQTbIH KYPY LLIOAYbI
KamMTblAFaH. Makarapaa ECPC kypblAbIMbl MeH (PyHKLMSA@PbI, OHbIH IOPUCAMKLMSCHI, KypaMbl >KaHe
wewim Kabbirpay mnpoueci KkapacTbipbirasbl. CoHbiMeH Katap mMakarasa BXXTC wetiMaepiHiH MyLe
MeMAEeKeTTepre acepi TypaAbl anTblAaabl. OHAQ OCbl COT LWIEWIMAEPIHIH MIHAETTI cuMaTbl >KaHe
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Mylle MEMAEKETTEPAIH OAApAbl OpblHAQY MiHAETTeMeci TaAKbiAaHaabl. COHAQM-aK, MaKaAaAa apam
KYKbIKTapbl CaAaCblHAAFbl CTAaHAAPTTAPAbI CaKTayAaFbl XKOHe >KeKe TyAFaAapFa apaaM KYKbIKTapbliH
Oy3faHbl YLIiH ©TeMaKbl aAy MexXaHm3MmiH ycbiHyAarbl BXXT MaHbI3AbIAbIFbI KepceTiAreH. TyTacTtan
aAnraHaa, 6ya makana ECPC xxeHe oHbiH Eyponasarbl apam KyKbIKTapbiH KOpFayAafbl YATTbIKTaH
>KOFapbl COT MEKEMECi PeTiHAEr POAI TypaAbl KYHAbI aknapaT 6epeai.

TyHiH ce3aep: YATTbIK KPUTEPUIAAEP, YATTbIKTAH >KOFapbl KPUTEPUIMAEP, KOHCTUTYLMSIABIK,
KYKbIKTap, 60CTaHAbIKTaP, YATTbIK, COT >KYMECi, XaAbIKapPaAbIK, LAPTTap, iLUKi 3aHHaMa, aAaM KYKbIKTapbl
CaAaCbIHAAFbI CTaHAAPTTAP.
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Mpo6AemMa HalMOHAAbHbIX M HAAHALLMOHAABHBIX KpUTERS
3aLUMTbl KOHCTUTYLLMOHHBIX MpaB U CBO6OA rpa
Pecny6Amku KazaxcraH

B AAHHOM CTaTbe paccMaTpnBatoTCA l'IpO6AeMbI N MOCAEACT]
HaUMOHAAbHbIX M HaAHAUMOHAAbHbLIX KpUTEpUeB 3allUTbl
B Hem NoAYEpPKMBAOTCA T
Takne KakK apAanTaungd 3aKOHOB K KOHKPEeTHbIM NOTP

Pecnybanke KasaxcraH.

npuBeAeHNda BHYTpPEeHHero 3aKOHOAATeAbCTBa B C
I0OTCA

obAacTn npaB 4YeAoOBeKa. B cratbe onpeae
MeXXAY HaUuMOHAAbHbIMM M HaAHALUMOHAAb

npaea, CBOO

ponenckoro cyaa rno npaeam yeaoseka (ECITY)

Beka B EBpone. B Hem coaep>kmTcs 0630p co3paHuUs
. HeHuio EBponenckoi KOHBEHLUMM MO npaBam YeAoBeka
pa n dyHkumm ECIY, BKAlOYas ero 1opMCcAMKUMIO, COCTaB

Xbl, HaunoHanbHas cyaebHasi cucTeMa, MEXAYHapOAHble AOFOBOpbI, BHYTpEHHee

3dKOHOAAQTEAbCTBO, CTAHAQAPTbI B obAacTn npas 4YeAoBeKa.

Introduction

The protection of constitutional rights and free-
doms is a fundamental aspect of any democratic so-
ciety. In the Republic of Kazakhstan, like in many
other countries, there is an ongoing debate surround-
ing the application of national and supranational
criteria for safeguarding these rights and freedoms.
While national criteria pertain to laws and regula-
tions specific to the country, supranational criteria
refer to international legal frameworks and obliga-
tions that the country has committed to. This article
explores the challenges and implications associated
with the interplay between national and suprana-

tional criteria in protecting the constitutional rights
and freedoms of citizens in Kazakhstan.

National criteria for the protection of constitu-
tional rights and freedoms in Kazakhstan are pri-
marily derived from the country’s constitution, legal
statutes, and judicial precedents. The Constitution
of the Republic of Kazakhstan guarantees funda-
mental rights and freedoms to its citizens, including
freedom of speech, assembly, religion, and the right
to a fair trial. These rights and freedoms are further
reinforced by various national laws and regulations.

The advantage of national criteria is that they are
specifically tailored to address the unique needs and
circumstances of the country. They reflect the socio-
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cultural context and can be more responsive to the
evolving challenges faced by the citizens. National
criteria also allow for a more direct and efficient
enforcement mechanism, as the national judicial
system is well-versed in interpreting and applying
domestic laws.

Supranational Criteria for the Protection of
Constitutional Rights and Freedoms

Supranational criteria encompass international
treaties, conventions, and agreements that the Re-
public of Kazakhstan has ratified or acceded to. Ka-
zakhstan is a member of various international orga-
nizations, such as the United Nations, Organization
for Security and Cooperation in Europe (OSCE),
and the Eurasian Economic Union (EAEU). As a
member of these organizations, Kazakhstan has vol-
untarily undertaken commitments to protect and up-
hold human rights standards set out in international
legal instruments.

The incorporation of supranational criteria into
national law creates a framework for harmonizin
domestic legislation with international human righ
standards. This convergence helps ensure

legislation coMggaglicts international human rights
norms, requiring careful consideration and possible
legal reforms to align the two.

Another challenge is the effective implementa-
tion and enforcement of supranational criteria at the
national level. Ensuring that international human
rights obligations are effectively translated into do-
mestic laws and adequately enforced requires close
cooperation between national institutions and su-
pranational bodies. This may necessitate capacity-
building efforts, training programs, and increased
awareness among legal professionals and policy-
makers.

Additionally, the balance between national sov-
ereignty and supranational obligations must be care-
fully maintained. While supranational criteria pro-
vide a framework for human rights protection, it is
essential to preserve the country’s ability to shape
its own legal system according to its unique circum-

58

stances. Striking the right balance is crucial to avoid
any perception of undue external influence on na-
tional affairs.

As an Al language model, I can provide you
with an outline of the key areas to consider when
conducting research on the problem of national and
supranational criteria for the protection of constitu-
tional rights and freedoms of citizens in the Repub-
lic of Kazakhstan. Below is a suggested outline for
the materials and methods section of your research:

Materials

islation. Constitution
https://www.akorda.

tional rights and freedoms; Comparative
of national and international legal cases
ternational Human Rights Instruments:
niversal Declaration of Human Rights;
International Covenant on Civil and Political
Rights; European Convention on Human Rights;
Other relevant international human rights treaties
and conventions.

Reports and Publications: Reports from
international human rights organizations; Academic
articles and research papers on the topic; Government
reports and official publications.

Methods

Legal Analysis: comparative analysis of national
laws and international human rights standards;
examination of constitutional provisions and legal
frameworks in Kazakhstan; analysis of relevant case
law and judicial decisions.

Document Review: review and analysis of
national legislation, constitutional documents,
and international treaties; examination of reports,
publications, and scholarly articles to gather
information on the topic.

Comparative analysis of the legal frameworks
and practices of other countries in protecting
constitutional  rights and freedoms; then
identification of best practices and lessons learned
from other jurisdictions.

Interviews and Surveys (optional) must
be conducting interviews with legal experts,
policymakers, and representatives of human rights


https://www.akorda.kz/en/official_documents/constitution
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organizations and designing and conducting surveys
to gather public opinions and perspectives on the
issue.

Ethical Considerations its ensuring compliance
with ethical guidelines when conducting interviews
or surveys involving human subjects, protecting
the privacy and anonymity of participants, if
applicable

This outline provides a framework for
conducting research on the problem of national
and supranational criteria for the protection of
constitutional rights and freedoms in Kazakhstan.
Depending on the specific research objectives, you
can tailor the materials and methods section to align
with your research approach and methodology.

Discussion

The Problem of National and Supranational
Criteria for the Protection of Constitutional Rights
and Freedoms of Citizens of the Republic of
Kazakhstan

The issue of national and supranational cri
for the protection of constitutional ri

challenges, but it also
strengthen human righ®

Clashing Legal
primary chal oS8
supranatiorfe
countries, musHpa
and the need to 8ymply with international human
rights standards. (J¥nflicting provisions can arise
when national legislation contradicts the obligations
derived from international treaties and conventions.
This challenge requires careful analysis and potential
legal reforms to harmonize the two frameworks
effectively.

Enforcing Supranational Criteria: Implementing
and enforcing supranational criteria at the national
level can be challenging. The effective translation
of international human rights obligations into
domestic laws requires cooperation between
national institutions and supranational bodies. It is
essential to build the capacity of legal professionals
and policymakers to ensure that international
standards are adequately understood and applied
within the national legal system. Furthermore,
mechanisms for monitoring and reporting on human
rights compliance should be strengthened to ensure
accountability.

Access to Remedies: The incorporation of
supranational criteria provides citizens with
additional avenues for seeking redress beyond the
national legal system. Regional human rights bodies
and international courts offer alternative mechanisms
for individuals to address violations of their
constitutional rights and freedoms. This expanded
access to remedies is a significant advantage of
supranational criteria, as it provides citizens with an
extra layer of protection when national remedies are
insufficient or ineffective.

Cultural Context
National criteria for th

gcal Specificities:
protectiO@ of constitutional
or reflecting the

e mofe universal in nature, based
jples applicable to all countries.

nd relevant to the local context.

ational Sovereignty vs. External Influence: A
concern when integrating supranational criteria
is maintaining national sovereignty. Some may
argue that an excessive reliance on international
standards could undermine a country’s ability
to shape its own legal system and address unique
challenges. It is important to find a balance that
upholds both international human rights obligations
and the country’s right to determine its legal
framework. This balance can be achieved through
dialogue, domestic deliberation, and ensuring that
supranational criteria are implemented in a manner
that respects national sovereignty.

It emphasizes the recognition of human rights
in the Constitution of Kazakhstan and international
legal documents, as well as the supranational
significance of human rights as the object of
international regulation.

The excerpt highlights the complexity of the
problem and the role of human rights in promoting
stability, development, and prosperity in society.
It mentions the need for not only recognizing and
consolidating human rights at the legislative level
but also implementing and protecting these rights
effectively. It points out the legal basis for the
protection of human rights, including international
norms and the Constitution and laws of Kazakhstan.

The role of various mechanisms for the
protection of human rights is also discussed,
such as constitutional control, judicial protection,
prosecutorial supervision, the activities of the
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Commissioner for Human Rights, and non-
governmental human rights organizations at the
domestic level. At the international level, the
European Court of Human Rights is mentioned.

The excerpt acknowledges the role of the
President of the Republic of Kazakhstan as the
guarantor of human and civil rights and freedoms. It
also highlights the Constitutional Council’s activities
in ensuring the supremacy of the Constitution and
protecting constitutional rights and freedoms.

Additionally, the right to judicial protection
and a fair trial is emphasized, referring to the
constitutional guarantee of everyone’s right to
defend their rights and freedoms and the right to a
fair public hearing by an independent and impartial
court. The excerpt concludes by mentioning the
obligation of the court to suspend proceedings and
refer to the Constitutional Council if it considers
that a law or regulatory act violates constitutional
rights and freedoms.

The European Court of Human Rights (ECtHR
plays a crucial role in the protection and prqmoti

Convention on Human Rights (I
explores the role and signj
in safeguarding huma
functions, as well as
member states.

e auspices of the Council of
Europe and beg@pfunctioning in 1959. Since then,
it has evolved into a prominent international court
with a broad mandate to ensure the observance of
human rights in member states.

Structure and Composition: The ECtHR
consists of a panel of judges, representing each of
the 47 member states of the Council of Europe.
Each member state appoints a judge who serves a
renewable term of nine years. The judges elect a
President and several Vice-Presidents from among
themselves to oversee the court’s operations.
Additionally, the ECtHR is supported by a Registry
that assists in processing cases and providing
administrative support.

Jurisdiction and Functions: The primary function
of the ECtHR is to hear individual and inter-state
applications alleging violations of the rights and
freedoms protected by the ECHR. Individuals, non-
governmental organizations, and member states
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themselves can bring cases before the court. The
ECtHR has jurisdiction over civil and political
rights, including but not limited to the right to life,
freedom of expression, and prohibition of torture.
Case Admissibility and Proceedings: The
ECtHR follows a strict admissibility criterion to
determine whether a case can proceed. The criteria
include exhaustion of domestic remedies, adherence
to the six-month time limit, and the requirement that
the alleged violation falls within the scope of the
ECHR. Once a case is admitted, the court conducts
a thorough examinatigg e merits, considering

olicies, and practices in member
suring better protection of human rights.
rt’s jurisprudence also serves as a guide
for interpreting the ECHR and contributes to the
development of human rights standards in Europe.

Challenges and Criticisms: The ECtHR faces
several challenges, including a substantial backlog
of cases and the need for efficient and timely
decision-making. Some critics argue that the court
sometimes exceeds its mandate and interferes
excessively in domestic affairs. Striking a balance
between the principle of subsidiarity and ensuring
effective human rights protection remains an
ongoing challenge for the ECtHR.

Conclusion: The European Court of Human
Rights plays a vital role in upholding human rights
across Europe. Through its case law and judgments,
it contributes to the development and promotion of
human rights standards in member states. Despite
facing challenges, the ECtHR continues to be a
crucial mechanism for safeguarding human rights
and ensuring accountability for violations.

The problem of national and supranational
criteria for the protection of constitutional rights and
freedoms of citizens in the Republic of Kazakhstan
requires careful consideration and cooperation
between national institutions and supranational
bodies. While challenges such as conflicting legal
frameworks and effective implementation exist, the
interplay between national and supranational criteria
can provide a comprehensive framework for human
rights protection. Striking a balance between national
sovereignty and international obligations is vital to
ensure that the rights and freedoms of citizens are
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safeguarded while respecting the country’s unique
context and circumstances.

The protection of constitutional rights and
freedoms of citizens in the Republic of Kazakhstan
necessitates a careful balance between national and
supranational criteria. While national criteria cater
to the specific needs of the country, supranational
criteria provide a framework based on universally
recognized human rights standards. Addressing
the challenges and implications arising from this
interplay requires a collaborative approach involving
national institutions, legal experts, and international
organizations.

Conclusion

The protection of constitutional rights and
freedoms is a critical aspect of any democratic
society. However, the implementation of effectiv
national and supranational criteria for safeguardin,
these rights poses several challenges. Thi
examines the problems associated with the
and supranational frameworks for
constitutional rights and freed
exploring issues of jurisdicti
balancing of interests.

Jurisdictional Cha
problems

as to which enti§”should have the final authority in
resolving disputes and ensuring compliance with
human rights standards.

Harmonization of Legal Standards: Another
challenge is the harmonization of legal standards
across national and supranational levels. Each
country has its own legal system and constitutional
provisions, which may differ from international
human rights standards. Achieving coherence
between these different legal frameworks is
essential to ensure consistent protection of rights
and freedoms. Harmonization requires national
governments to align their domestic legislation with
international human rights instruments and rulings
of supranational courts.

Balancing National and Supranational
Interests: Protecting constitutional rights and
freedoms often involves striking a delicate balance
between national interests and supranational
obligations. National governments must navigate
between their duty to protect individual rights
and the need to preserve national security, public
order, and social cohesion. Supranational bodies,
on the other hand, must respect the sovereignty
and cultural diversity of member states while
upholding universa : rights principles.
Balancing these 4

1ghts and freedoms pose
# While supranational bodies
ecisions, their implementation
on the cooperation of national

nationd) authorities can undermine the effectiveness
anational mechanisms. Developing effective
mechanisms for monitoring and enforcing
compliance is crucial to ensuring the protection of
constitutional rights and freedoms.

Public Awareness and Access to Justice: A
vital aspect of protecting constitutional rights and
freedoms is raising public awareness and promoting
access to justice. Citizens need to be aware of their
rights and have the means to seek redress in cases
of violation. Education, legal aid, and effective
judicial systems play a crucial role in empowering
individuals to assert their rights. Improving public
awareness and access to justice is an ongoing
challenge that requires concerted efforts from both
national and supranational entities.

The problems surrounding the national
and supranational criteria for the protection of
constitutional rights and freedoms highlight the
complexities of balancing national sovereignty and
universal human rights principles. Addressing these
challenges requires close cooperation, dialogue, and
the development of mechanisms that ensure effective
protection and enforcement of rights. By promoting
harmonization, balancing interests, and enhancing
public awareness, both national governments and
supranational bodies can work together to strengthen
the protection of constitutional rights and freedoms
for all citizens.
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ISSUES OF PROOF IN THE ADMINISTRATIVE PROCESS

The article examines the issues of the formation of the theory of evidence and evidence in adminis-
trative proceedings. Judicial proving is an activity to clarify the situation in which the judge can draw a
conclusion and decide on the case.

The evidence of administrative proceedings is all the real data on which the judge determines the
presence or absence of administrative offenses, the guilt of this person and other situations important for
the correct resolution of the case.

Judicial proof is an intersectoral institution inherent in all branches of procedural law. Both the Civil
Procedure Code of the Republic of Kazakhstan, the Criminal Procedure Code of the Republic of Kazakh-
stan, and the Administrative Procedural and Procedural Code of the Republic of Kazakhstan contain a
chapter devoted to judicial proof and evidence, which corresponds to the intersectoral nature of this
institution.

The article analyzes the provisions of administrative proceedings and procedural norms of the Re-
public of Kazakhstan and formulates proposals for improvement.

For the most part, proving in administrative proceedings is subject to the general rules of the Civil
Procedure Code of the Republic of Kazakhstan, but there are features provided for in the Administrative
Procedural and Procedural Code of the Republic of Kazakhstan.

Key words: evidence, evidence, administrative process, court, public law relations; active role of
the court; burden of proof.
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OKIMLLIAIK npoLecTeri AdAeAAey MaceAeAepi

Makanaaa OKIMLLIAIK COT iCiH >KYprisyAe A9AEAAEMEAep MeH ASAEAAEMEAep TeOopUSCbIH
KAABINTACTbIPY MaCeAeAepi KapacCTbIpblAaAbl. OKIMLLIIAIK MPoUEecTeri ASAEAAEMEAEP SKIMLLIAIK iC
KYPri3y KYKbIFbIHbIH HOPMAAapbiMEH peTTeAreH, 6aCeKkeAecTik MpPUHUMMIHE HEeri3AeAreH, CyAbsiHbIH
OKIMLLIAIK KYKbIK, OY3yLIbIAbIK, TypaAbl iCTi KapalTbiH AayasblMAbl TYAFaHbIH, OpPraHHbIH >KoHe
ADAEAAEMEAEPAT XKUHAY, TEKCEPY XaHe GaFaray yUaCTHUKOB BOMbIHLLA iC XKYPri3yre KaTbICyLbIAAPAbIH,
TaHbIMADBIK, JKOHE KYSAAHABIPYLUbIAbIK, AOTMKAABIK-TIPAKTUKAABIK, KbI3MeTi GOAbIN TabblAaabl. CoT
ADAEAAEMECI-OYA CYAbS KOPbITbIHABI >Kacail aAaTblH XoHe iC 6oMbIHWA wWelliM KabbliAAal aAaTbiH
>KaFAQMAbI HaK TblAQy KbI3METi.

OKIMUIIAIK iC XXYPri3yAiH ASAEAI CyAbsl SKIMLLIAIK KYKbIK, OY3YLIbIAbIKTApAbIH GOAYbIH HEmece
6OAMaybIH, OCbl aAaMHbIH, KiHOCIH X8He iCTi AypbIC Lely YiliH MaHbI3Abl 6acka AQ >KaFAaiAapAbl
AHbIKTaMTbIH GaPAbIK, HaKThl AepekTep GOAbIM TabblAaAbI.

CoT AdAeApeMeCI-IC XKyYpridy KyKbIFbIHbIH 0apAblK, CaAaAapblHA TOH CAaAAapaAblK, MHCTUTYT.
Kaszakcran PecnybamkacbiHbiH, A3amatTbiK, iC >Kypridy koaekci, KasakcrtaH Pecrny6GAnKachiHbIH
KBIAMBICTbIK, iC XYPri3y Koaekci ae, KasakcrtaH Pecrny6AmMKacbiHbIH, OKIMLLIAIK paciMAik-iC >yprisy
KOAEKCI Ae COT ABAEAAEMEAEpi MEeH ADAEAAEMEAEpre apHaAfaH TapayAbl KamTuAbl, GYA OCbl
MHCTUTYTTbIH CaAaapaAblK, CUMaTbIHA COMKEC KEAEA,.

Makanaaa Kasakcran PecnybamkacbiHbiH OKIMILIAIK COT iCiH >XYpri3y epexkeAepi MeH ic >yprisy
HOPMaAapbl TaAAQHAADBI XKOHE XKETIAAIPY GOMbIHILIA YChIHBICTAP TY>KbIPbIMAAAAADI.

OKIMLLIAIK MpoLecTeri ASAEAALYAIH 63IHAIK epekiueAikTepi 6ap, OHbl KYKbIKTbIK, MPOLIECTiH 6acka
TYPAEPIHAETT ADAEAAEMEAEPAEH EPEKLLIEAEHAIPEA|.

KebiHe aKiMLIiAIK COT iciH Xyprisyaeri aoaeapemenep Kasakcran Pecriybamkacbl A3amartTblK, ic
XKYPri3y KOAEKCiHIH KaArnbl HOpMaAapbiMeH peTTeaeai, 6ipak, Kasakcran Pecny6amkachiHbiH, OKiMILIAIK
PACIMAIK-IC XYPri3y KOAEKCIHAE KO3AEATeH epeklueAikTep 6ap. Makaraaa aBToOpAap OKIiMLLIAIK COT
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Issues of proof in the administrative process

iCIH >XXYpri3yAeri AAeapey ayblpTNaAblFblHA HA3ap ayAapaAbl. OKIMWIAIK COT iCiH XKYpri3yAe AayAbl
Kapay Ke3iHAE COTTbIH 6EACEHAT POAIHE KOM KOHIA OOAIHEAI.

TyHiH ce3aep: ADAEAAEMEAED, ADAEAAEMEAED, SKIMLLIAIK MPOUecc, COT, KOFaMAbIK-KYKbIKTbIK,
KaTblHaCTap; COTTbIH OEACEHA] POAI; ADAGAAEY aybIPTMAAbIFbI.
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BOI'IpOCbI AOKa3blBaHUsl B aAMUHUCTPATUBHOM Nnpouecce

B cratbe wnccaeaytoTcs BONpocbl (DOPMMPOBAHUS TEOPUMM AOKA3bIBAHWMS U AOKA3aTeAbCTB B
AAMMHUCTPATMBHOM CYAONPOU3BOACTBE. AOKa3blBaHME B RAMMHUCTPATMBHOM MpoLecce NpeACTaBASeT
cob0oi yperyAMpoBaHHyl0 HOpPMaMM aAMMHWCTPATMBHOIO MPOLECCYaAbHOrO MpaBa, OCHOBAHHYIO
Ha MPUHUMMNE COCTHA3aTeAbHOCTM MO3HABATEAbHYIO U YAOCTOBEPUTEABHYIO AOTMKO-MPAKTUYECKYIO
AESTEABHOCTb AOAXKHOCTHOIO AMLIQ, OpraHa, paccMaTpuBalolero AeAo 06 aAMUMHUCTPATMBHOM
NpaBOHapYLUEHWU CYAbU, M YUYACTHUKOB MPOM3BOACTBA MO AEAY MO COOMpaHUio, NMPOBEPKE U OLEeHKe
AokasaTeabcTB. CyaebHoe AOKasbiBaHWE — 3TO AESITEAbHOCTb MO MPOSICHEHMIO CUTYaLMK, B KOTOPOM
CYAbSl MOXKET CAEAATb BbIBOA M MPUHSTb PELLEHME MO AEAY.

AoOKa3aTeAbCTBaMM  AAMMHUCTPATMBHOIO MPOM3BOACTBA  SIBASIOTCS BCE pPeaAbHble  AdHHble,
MO KOTOPbIM CYyAbS OMPEAEASET HAAMUME MAW OTCYTCTBME AAMMHMCTPATMBHBIX MPaBOHAPYLLEHWH,
BMHOBHOCTb AQHHOIO AMLIA U APYTME CUTyaLuM, BaxkKHble AASl MPABUABHOIO pa3peLleHns AeAa.

CyaebHoe A0Ka3blBaHUE — MEXXOTPACAEBOM MHCTUTYT, MPUCYLLMIA BCEM OTPACASIM MPOLLECCYaAbHOTO
npaga. Kak MK PK, YTK PK, Tak 1 ATTK PK coaep>KMT raaBy, NOCBSILLEHHYIO CyAEOHOMY AOKA3blBaHUIO
M AOKa3aTeAbCTBaM, YTO COOTBETCTBYET O MEXXOTPACAEBOM XapaKTepe AQHHOIO MHCTUTYTA.

B cTtatbe aHaAM3MPYIOTCS MOAOXKEHMS AAMUHUCTPATMBHOIO CYAONPON3BOACTBA M NMPOLIECCYaAbHble
HOopMbI Pecny6ankm KaszaxcraH 1 (popMyAMPYIOTCS MPEAAOKEHMS MO COBEPLLIEHCTBOBAHMIO.

A0OKa3blBaHVe B aAMUHUCTPATMBHOM MpoLecce 06AaAAET CBOMMM 0COBEHHOCTSIMM, OTAMYAIOLLMMM
€ro OT AOKa3blBaHMS B APYIrMX BUAAX IOPUAMYECKOrO MpoLecca.

Mo 6oAbLLE YacTH AOKa3blBaHWE B RAMMHUCTPATUBHOM CYAOMPOM3BOACTBE PETYAMPYETCS OOLMMM
Hopmamu MK PK, Ho ecTb ocobeHHOCTH, npeaycmoTpeHHbie ATTTK PK. B ctaTbe aBTOpbI akKLEHTUPYIOT
CBOE BHMMaHMe Ha BOMpocax OpemMeHW AOKasblBaHWS B AaAMMHWMCTPATMBHOM CYAOMPOU3BOACTBE.
Yaeasetcs 60AbLIOE BHMMaHWE akKTUBHOM POAM CyAa NP PacCCMOTPEHMM Cropa B aAMUHUCTPATUBHOM

CyAONpPOnN3BOACTBE.

KAloueBble cAOBa: AOKA3aTEAbCTBA, AOKA3bIBAHWUS, aAMMHUCTPATMBHbINA NPOLECC, CYA, MYyOAUYHO-
MpPaBOBble OTHOLLEHMS; aKTUBHASI POAb CYAQ; BpemMsi AOKasbiBaHMSI.

Introduction

Since July 1, 2021, in accordance with the rules
of administrative procedures of the Republic of
Kazakhstan under the CPC of the Republic of Ka-
zakhstan, a new specialized administrative court
has been operating in the Republic of Kazakhstan,
which considers public court proceedings between
citizens, legal entities and state bodies. The powers
of the administrative court include claims for chal-
lenging decisions and actions (inaction) of public of-
ficials in cases of private bailiffs, taxes, land, hous-
ing, procurement, labor disputes and others.

When considering a case in administrative pro-
ceedings, special attention is paid to the issues of ev-
idence and proof, to which Chapter 19 of the APPC
of the Republic of Kazakhstan is devoted.
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Evidence and proof, as A.V. Averin points out,
are both the procedural foundation and the proce-
dural core (Averin 2007). And as P.E. Spiridonov
notes, this is due to the performance by the subjects
of proving the cognitive function in the adminis-
trative process, which is characterized by the laws
underlying any process of cognition (Spiridonov
2019).

Evidence in administrative proceedings is con-
sidered simultaneously in the form of procedural
activity and procedural recognition, forming the
content of procedural activity, which is one of the
legal means of determining the circumstances of a
particular case on an individual basis. Proving in
administrative proceedings, in contrast to civil pro-
ceedings, has its own characteristics.

Thus, the purpose of this study is to analyze.
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Materials and methods

To achieve the goals and objectives of this study
and to solve research issues related to issues of evi-
dence and evidence in the administrative process,
the main method — analysis consisted in conducting
a thorough documentary study, including a literature
review and analysis of the current legislation of the
Republic of Kazakhstan.

A comparative method was applied, directly
when comparing the features of evidence in both
administrative and civil proceedings.

In addition, Internet research from various sec-
ondary sources, such as textbooks, relevant journal ar-
ticles, etc., was largely used to search for information.

The article is based on the methods of synthesis,
induction, deduction, with the help of which the re-
sults of the study are formulated.

Literature review

The issues of judicial evidence in both admin-
istrative and criminal and civil proceedings are the
cornerstone. These issues are the basis of all legal
proceedings. Thus, the issues of proof do not lose
their relevance. Unfortunately, it must be stated that
with the adoption in Kazakhstan of the CPC of the
Republic of Kazakhstan on issues of evidence in the
administrative process, very few scientific articles
have been written yet.

Regulation of evidentiary issues in the adminis-
trative process is analyzed by A. Kenzhebayeva, D.
Toigonbaev in the article “Burden of proof and stan-
dards of proof for the APPC” https://online.zakon.
kz/Document/?doc_id=39189436.

Evidence and proof in the APPC is disclosed
in the “Legal Gazette” of October 4, 2022, No. 79
by Uldai Shurenova. The textbook “General Ad-
ministrative Law of the Republic of Kazakhstan”
was published under the authorship of R.S. Mel-
nik. Under the authorship of R.S. Melnik and R.A.
Podoprigora, the manual “APPK is Just about com-
plicated” was published //https://drive.google.com/
file/d/1d7v_RVEMI1XsDtXHj5rVNKMhXLWszL-
w3N/view.

Accordingly, in the modern science of admin-
istrative procedural law of the Republic of Kazakh-
stan, the issues of proof have not yet received proper
coverage.

Results and discussions

Modern Kazakh legislation is subject to signifi-
cant changes. This is especially true of administra-

tive law. In this regard, there are a huge number of
scientific publications, especially about administra-
tive processes (Pudelka, Plog, Oleynik, Baimoldina,
2022). It should be noted that the discussion about
the legal nature of administrative procedures has
been going on for a long time and still does not sub-
side.

The legal basis of proof in the administrative
process is fixed in the APPC RK. Proving in the
administrative process has its own characteristics
that distinguish it from proving in other types of
legal process.

The purpose of the introduction of the
administrative court was the need to ensure equality
of the parties occupying an unequal position in
civil and criminal proceedings, as well as proper
adversarial and public relations, in connection
with which there are no equal opportunities
to demonstrate the situation in administrative
cases. This approach is based on the nature of
administrative procedures, which in some cases
means that the court must take proactive measures
regardless of the will of the person concerned
(Hoxhaj 2014).

It is known that the subject of administrative
relations is in an unequal position — one party (a
civil servant or a state body), unlike the other, has
legally authoritarian powers in accordance with the
law (Dobjani).

It is individuals and legal entities that are the
weak side in this confrontation (Tukiev).

It is impossible to imagine a court hearing
without evidence. The role of evidentiary procedures
is very difficult to underestimate (Ivanenko 2011).

We cannot agree with the opinion of A.A.
Vetrova, who believes that the administrative
procedure has not yet become an independent
method of judicial protection (Vetrova).

The activity of proof is complex, multifaceted
and represents a kind of practical cognitive activity.

The activity of proving has a complex, multi-
layered nature, it is a kind of practical cognitive
activity. It is necessary to agree with the opinion
of V.A. Novitsky, who notes that it is precisely the
problems of proof during the period of legal reforms
that acquire enormous importance, since they
provide a real opportunity to protect the violated
right (Novitsky 2002).

In turn, .M. Luzgin points out that it is the
procedure of proof provided for in the Procedural
Code that is the most effective and expedient for
solving the tasks of law enforcement. These rules of
procedure promote the acquisition of true and reliable
knowledge, ensure the accuracy of decisions, public
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recognition, and proper educational effectiveness
(Luzgin 1969).

At the same time, I would like to note that
the principle of the active role of the court in
administrative proceedings was introduced in
accordance with the norms of the APPC of the
Republic of Kazakhstan.

Thus, article 16 of the APPC of the Republic of
Kazakhstan provides for administrative proceedings
based on the active role of the court. In this case,
considering the active role of the court in accordance
with paragraph 2 of Article 130 of the APPC of the
Republic of Kazakhstan, the court, at its discretion,
collects evidence if the evidence provided by the
participants in the administrative procedure is
insufficient. In addition, participants in administrative
proceedings are required to provide the documents
and necessary information requested by the court.
Participants in administrative proceedings are
required to attach extracts from electronic documents,
certificates, or related documents.

In administrative proceedings, unlike civil
proceedings, the court is not limited to statements,
descriptions, claims, evidence, and other materials
of administrative cases submitted by the participants,
comprehensively, fully, and objectively considering
all the facts and circumstances important for the
proper resolution of administrative cases.

Another significant difference between the
administrative process and the civil process is the
fact that when considering an administrative case,
the judge has the right to express to the parties his
preliminary legal opinion on legal grounds relating
to the actual and (or) legal sides of the case.

To properly resolve administrative cases, the
court has the right to demand evidence both at the
request of the participants in the process and on its
own initiative.

When determining the subject of proof, the court
is not bound by the grounds and arguments of the
stated claims of the participants in the process and,
accordingly, in the administrative process, the court
has the right to correct it, which is not provided for
by the norms of the CPC RK.

Thus, in the administrative process, in contrast
to the civil process, the principle of the active role
of the court is implemented. We believe that the
introduction of the principle of the active role of the
court in the administrative process arose due to the
need for procedural alignment of the parties. This
principle is currently applied only in the resolution
of cases arising from public relations.

The legislative consolidation of the principle
of competition and equality of the parties with
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an emphasis on the active role of the court in
administrative proceedings is due to the need to
equalize the parties with different legal status. At
the same time, allowing the parties to balance their
procedural rights and obligations, the principle in
question does not bind the court with the arguments
of these parties.

In our opinion, the provision on the active role
of the court serves as a ballast in ensuring a fair trial.

The practical application of this principle is
also expressed in the fact that the court, having
established that the claim was brought against the
wrong person who should answer the claim, has
the right to summon the plaintiff and explain to him
the consequences of filing such a claim and, with
his consent of the plaintiff, replace the improper
defendant with the proper one. However, if the
plaintiff does not give his consent to the replacement
of the defendants, the court has the right, without
the consent of the plaintiff, to involve the proper
defendant as a second defendant.

The exercise of this right by the court allows
for a more efficient and rapid resolution of the
administrative case under consideration without
the emergence of new requirements for other
defendants.

In accordance with the provisions of Article
169 of the Civil Procedure Code of the Republic
of Kazakhstan, when the subject and the basis
of the claim are changed, the proceedings on the
previously filed claim are terminated, since a new
statement of claim has been filed. The provisions of
the APPC RK allow changing the basis and subject
of the claim before the court decides.

We believe that when such a right is exercised
by a party, a new claim has arisen before the court
and, accordingly, the previously collected evidence
may no longer relate to the new subject and the basis
of the claim.

The peculiarity of the implementation of
the principle of competition and equality of the
parties in administrative proceedings consists in
its combination with the active role of the court, a
different distribution of the burden of proof. Thus,
the court, without violating the requirements of
independence, objectivity, and impartiality,
directs the judicial process. He explains to the
parties to the process their rights and obligations,
warns against the possible consequences of
committing or not performing procedural actions.
In addition, the court assists the parties in
exercising their rights, forms the conditions and
takes measures provided for by the APPC of the
Republic of Kazakhstan for a comprehensive and
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complete establishment of all the circumstances
in the case under consideration.

The fairness of the process in administrative
cases between the State and private individuals
implies a clear distribution of the burden of proof
of the circumstances referred to by the parties in
support of their arguments.

In accordance with paragraph 1 of Article 129 of
the APPC of the Republic of Kazakhstan, the plaintiff
is obliged to participate in the collection of evidence
in accordance with his capabilities. Therefore,
plaintiffs should understand that depending on how
the court assesses the plaintiff’s abilities, the plaintiff
may be held liable for collecting certain evidence in
the case.

The provisions of this article provide that the
plaintiff must prove when he became aware of the
violation of his rights, freedoms and legitimate
interests, and the number of damages. Take place.
Given that such an approach to losing seems
objective, there is not enough time to go to court, the
plaintiff must prove circumstances that contradict
his interests.

According to paragraph 2 of Article 129 of the
APPC of the Republic of Kazakhstan, the burden
of proof is distributed between the parties to the
dispute depending on the claim, which should be the
basis for choosing a strategy for participation in the
administrative process. For example, in a claim for
challenging an onerous administrative act, the burden
of proof is borne by the defendant, and for other
types of claims there are peculiarities depending on
whose interests a particular circumstance will be
established.

At the same time, according to paragraph 4 of
Article 130 of the APPC RK, the court could shift the
burden of proofregardless of the rules established by
paragraph 2 of Article 129 of the APPC RK, if the
persons involved in the administrative case destroy
or conceal any evidence or otherwise hinder its
investigation and evaluation, making it impossible
or difficult to obtain evidence.

At the same time, for not properly fulfilling
the court’s request, the court’s request, including
other obstruction of its activities, late submission
of a review, the APPC RK provided for measures
of procedural coercion (remark, removal from the
courtroom, monetary penalty).

In accordance with paragraph 3 of Article
129 of the APPC of the Republic of Kazakhstan,
the defendant may refer only to the justifications
specified in the administrative act. Practice will show
how widely the courts will interpret the concept of
“justification”, but this rule should be a powerful

tool in matters of proof in the administrative process.

In accordance with paragraph 2 of Article
130 of the APPC of the Republic of Kazakhstan,
“The court is not bound by a party’s statement on
the admissibility of evidence, which is resolved
when making a final decision.” The admissibility
of evidence at the request of a party is established
only when a final decision is made, and not after a
person submits a statement on the inadmissibility
of evidence and hearing the opinions of persons
participating in the case, as provided for in the CPC
RK. At the same time, I would like to note that in
the administrative process, proof is regulated by the
norms of the APPC of the Republic of Kazakhstan,
unless another procedure is provided for by the
APPC of the Republic of Kazakhstan.

Special attention in the administrative process
is paid to the issues of prejudice. The provisions
of Article 76 of the CPC of the Republic of
Kazakhstan, Article 119 of the APPC of the Republic
of Kazakhstan provide that the circumstances
established by a court decision that entered into
force do not need to be proved when considering
another case in which the same persons participate.
It can be assumed that almost every lawyer could
face questions about the application of the rules on
prejudice.

E. Semikina notes that “an analysis of the
explanations and practice of higher courts allows
us to conclude that prejudice today is a refutable
evidentiary presumption” (Semikina https://www.
advgazeta.ru/mneniya/muchitelnaya-agoniya-
preyuditsii-v-grazhdanskom-protsesse).

When referring to judicial practice, many
questions arise, especially about the objective limits
of'the prejudice of judicial acts. Is prejudice a factual
and legal assessment established by the court or just
a fact? What will the higher courts understand by
“fact” when reviewing a case?

Paragraph 2 of Article 76 of the CPC RK
contains an indication that it is not allowed to
prove and verify only the circumstances established
by a court decision. Therefore, according to the
APPC of the Republic of Kazakhstan, only factual
circumstances can be recognized as prejudicial,
their legal assessment is impossible. It turns out that
if the courts are not bound by a legal assessment of
the facts and the legal relations of the parties are not
prejudiced, in each new process, based on the same
facts, the court may interpret the legal relations of the
parties differently. For example, in one dispute, the
court may conclude that the contract is concluded,
and in another it may come to the opposite
conclusion. This introduces a significant amount
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of uncertainty into civil circulation and leads to a
conflict of judicial acts — after all, the party to the
dispute, dissatisfied with the outcome of the case,
will always seek ways to challenge the decision by
presenting a different, formally not identical claim.

At the same time, prejudice not only exempts
from proof, but is also one of the properties of the
validity of a court decision.

At the same time, Article 119 of the APPC of
the Republic of Kazakhstan provides that a court
decision on an administrative case that has entered
into force is mandatory for all administrative bodies,
officials, individuals, and legal entities with respect
to both the established circumstances and their legal
assessment in relation to the person about whom it
was issued.

Accordingly, the circumstances established by a
court decision that has entered into legal force are
mandatory for the person in respect of whom they
are established.

The active role of the court covers the most
diverse powers of the court to consider administrative
cases. According to paragraph 1 of Article 130 of the
Administrative Code of the Republic of Kazakhstan,
the court is obliged to assist in eliminating formal
errors, clarifying unclear expressions, filing
petitions on the merits of an administrative case,
supplementing incomplete factual data, submitting
all written explanations relevant to the full definition
and objective assessment of the circumstances of an
administrative case at all stages of the process.

The positive effect of this rule is to stop the
practice of unjustified return of claims by courts due
to the absence of any documents, or refusal of claims
due to the lack of evidence of certain circumstances.
Considering an administrative case, the judge first
establishes the facts relevant to the resolution of the
case. Then the parties independently, based on their
free will, present evidence to the court, express their
opinion about the claimed administrative claim. If
the judge considers that a particular circumstance can
be confirmed only by certain evidence, then he has
the right to demand the presentation of this evidence
from the party referring to this circumstance.
To decide, the judge has the right to demand any
evidence on his own initiative. This is the main
manifestation of the court’s activity. However, the
law does not define the cases in which the court can
exercise this right. The decision on the demand for
evidence is left to the discretion of the court. The
activity of the court in the implementation of the
principle of competition and equality of the parties,
proclaimed by the APPC RK, contains a significant
element of independence.
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The legislation on administrative proceedings
does not establish the procedure for filing a petition
for the reclamation of evidence. In civil proceedings,
there is a rule according to which the court of claim
proceedings assists the parties in collecting evidence
if the applicant cannot obtain it independently
without the help of the court (73 of the CPC RK).
At the same time, the law clearly defines the issues
that should be reflected in the content of the parties’
petition for the reclamation of evidence. Considering
that Part 5 of Article 7 of the APPC allows for the
possibility of using the analogy of the law, you can
use this to resolve the indicated problem.

However, it is most rational to supplement the
APPC RK with a new norm, which will provide a
list of circumstances in which the court may, on its
own initiative, demand evidence, then in all other
cases the activity of the court will be expressed in
assisting in the collection of evidence. At the same
time, the court must assist in the reclamation of
evidence to any person involved in the case, including
government entities (paragraph 3 of Article 16 of the
APPC). Such an approach of the legislator is based
on the principle of competitiveness and equality of
the parties, as well as the objective impossibility for
a person to obtain evidence significant for the case.
In addition, it is important to legislatively determine
the form of a petition for the reclamation of
evidence. The lack of legal regulation of this issue in
administrative proceedings may lead to problems in
law enforcement practice, when the court will, only
based on its own discretion, decide how to claim the
necessary evidence: at the request of the persons
participating in the case, or on their own initiative.
In any case, for the court to be active in the form
of reclaiming evidence on its own initiative, there
must be circumstances in which it is impossible to
reclaim evidence at the request of the parties, and
such evidence is of a fundamental nature and an
administrative case cannot be resolved without their
establishment.

Conclusion

In conclusion, I would like to note that the
specifics of the manifestation of the universal
principle of competition in administrative
proceedings is due to the unequal opportunities of the
parties to protect their rights and legitimate interests.
The material legal relations between the parties to a
judicial dispute in administrative proceedings have
the character of authority and subordination. Of
course, the power subject can protect their rights,
far surpassing the capabilities of the opposing party
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in the dispute. To protect this “weak” party in the
process, the court is endowed with appropriate power
functions that allow it to act actively. Therefore, the
position of the legislator, who defined the active role
of the court in administrative proceedings to ensure
the balance of the adversarial process, is quite fair.
As Kazakh lawyers A. Kenzhebayeva, D.
Toygonbayev D. point out, the provisions of the
CPC of the Republic of Kazakhstan, in contrast to
the norms of the CPC of the Republic of Kazakhstan,
contain other rules of the burden of proof, as well

as issues of the active role of the court in proving
(Kenzhebayeva,  Toygonbayev  https://online.
zakon.kz/Document/?doc_id=39189436&pos=6;-
106#pos=6;-1068).

We can fully agree with the opinion of the well-
known Kazakh scientist — specialist in the field of
administrative law R.A. Podoprigora, who notes
that the rule provided for in civil proceedings on
the provision of evidence by the parties cannot be
applied in administrative proceedings (Podoprigora
2010).
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MEANALUUNAHDBIH K¥KbIKTbIK TABUFATDI
KOHE OHbIH KAFUAAAAPDbIHbIH, EPEKLLIEAIKTEPI

3epTTey >KyMbICbIHbIH ©3eKTiAiri Kasakcran PecryGAnkacbiHAAFbl AdyAapAbl LielyAid 6arama
dAiCTepiHiH 6ipi peTiHAe MeAMaUMSIHbIH KaFMAAAAPbIHbIH, OPEKET €Ty MOCEAEAEPIMEH HETi3AEAEAi.
OcbifaH 6anAaHbICTbl >XYMbICTbIH MaK.CaTbl MEAMATMBTI POCIMHIH XKYPri3iAy 6apbICbIHAQ KAaFMAAAAPAbIH,
OpEKeT eTy MaceAeAepiH auly 6OAbIN TabblAaAbl. 3epTTey >KYMbICbIH >Ka3y 0apbICbIHAQ AOTMKAAbIK,
TaAAdy, AOTMATMKaAbIK, (POPMaAbAbBI-KYKBIKTbIK, AEAYKLMSIAbIK, CMHTE3 >KOHe Tafbl Oacka saictep
KOAAQHBIAADI.

3epTTey >KYMbICbIHAQ AAYAAPAb! LIElyAiH 6araMa oAiCi peTiHAE MeAMaums YFbIMbIH TYPAI
FaAbIMAQPAbIH eHOEKTEpiHAE TaAAaHy epekLUeAiKTepi KapacTbipbiAaAbl. MeAmaums Kbi3METiHiH
6aCLUbIAbIKKA aAblHATbIH GacTaMaAapbl IFHN KaFAaAapbliHa TYCiHIK OepiAin, TYpAepi KapacTbipblAaAbl.

KasakcraH PecnybAMKacbiHAQ COHfbl OHXKbIAABIKTA MEAMALMS KAPKbIHAbI AambiMaca AQ,

AayAbl LewWwyAiH 6aramMa SAICi peTiHAE KOFaMHbIH KOrNMTereH caAaAapbliHAQ AaMbI KEAe KaTKaHbIH
anTa KeTy kepek. Meamaums Tek 6eAriai 6ip KarFMaaAapra CyileHe OTbIPbIN >KYPri3iAeTiH pacim
OGOAFAHADBIKTAH KaFMAAAAPAbIH KbI3MET eTyiHAe ellkaHAal MaceaeAep 6OoAmaybl Tuic. OcbliFaH
ColKeC TYPAI FaAbIMAAPAbIH, OM-MiKipAepi TaAAaHbIM, XaAbIKAPAAbIK, AKTiAepre LIOAY >KacaAblHbIM,
Kasipri KoApaHbICTarbl «Meamaumst Typaabl» Kasakctan PecrnyGAMKacbiHbIH 3aHbIHAQ KOPIHIC Tanka
KaFuAaAap capaAaHbil, OAAPAbIH ToXipubeae KOAAAHBIAY MaceAeAepi 6oiblHILA Bipluama yCbiHbICTap
>KaCaAbIHAAbl. AAbIHFaH HOTMXKEAEPAIH TOXIPUOEAIK KYHABIAbIFbI MEAMATMBTI PACIMAEPAIH KYKbIK,
KOAAQHY TOXXIpMOeCiHAET T TMIMAIAITIH apTTbIpyFa 8Cep eTeTiH MOCEAEAI aCmeKTIAepPAI LeLly X)XOAAAPbIH
YCbIHY GOABIMN TabbIAAADI.

Ty#iH ce3aep: MeAMaLIMS MHCTUTYTbI, AEAAAAABIK, MEAMATOP, AAQYAAP, EPIKTIAIK, KYMMUSABIAbIK,.

M.ZH. Kalshabaeva', S.A. Sartaev?", K. Useinova?,
I'.A. KyaHaaneBa', A.b. Hycmnosa'
"Turan University, Kazakhstan, Almaty

2Al-Farabi Kazakh National University, Kazakhstan, Almaty
*e-mail: Spatay.Sartaev@kaznu.edu.kz

Legal nature of mediation and features of its principles

The relevance of the study is due to the issues of the operation of the principles of mediation as one
of the alternative ways to resolve disputes in the Republic of Kazakhstan. In this regard, the purpose of
the work is to identify problems with the operation of the principles during the mediation procedure.
When writing a research paper, the methods of logical analysis, dogmatic, formal legal, deductive, syn-
thesis and other methods were used.

The article discusses the features of the concept of mediation as an alternative method of resolving
disputes in the works of legal scholars. The guiding norms of law that determine the content and direc-
tions of legal regulation are considered, i.e., the principles of intermediary services are explained and
their types are considered.

Although mediation has not developed rapidly in the Republic of Kazakhstan over the past decade,
it should be noted that it is developing in many areas of society as an alternative method of dispute
resolution. Since mediation is a procedure based only on certain principles, there should be no problems
in the functioning of the principles. In accordance with this, the opinions of scientists are analyzed, a re-
view of international acts is carried out, the principles of the current law «On Mediation» in the Republic
of Kazakhstan are differentiated, and some recommendations are given on their application in practice.
The practical value of the results obtained lies in providing ways to resolve problematic aspects that will
have an impact on improving efficiency in law enforcement practice.

Key words: institution of mediation, mediation, mediator, disputes, voluntariness, confidentiality.
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npaBOBaﬂ NnpUpoAa MmeAualMu m 0COOEeHHOCTH ee NMPUHUMUNOB

AKTYaAbHOCTb MCCAEAOBaHMS OOYCAOBAEHA BOMPOCaMWM AEMCTBUS MPUHLMIOB MEAMaLMM Kak
OAHOrO M3 aAbTEPHATUBHBIX CMOCOBOB paspelueHns crnopos B Pecrybanke KasaxcrtaH. B cBs3u ¢ atnum
LEeAblo paboTbl IBASETCSI BbISIBAEHME NMPOOBAEM AEMCTBUS MPUHLIMIIOB B XOAE MPOLEAYPbI MEAMALIMM.
[pn HanMcaHMM MCCAEAOBATEALCKOM pPaboTbl MCMOAb30BAAMCb METOAbI AOTMYECKOrO aHaAM3a,
AOTMaTUYeCKMii, (POPMAAbHO-IOPUANMYUECKUI, AEAYKTUBHBIN, CUHTE3 U APYT1E METOABDI.

B cratbe paccmMaTpMBalOTCS OCOOEHHOCTM MOHSTUS MEAMAUMKM KaK aAbTEPHATMBHOIO METOAA
paspeLIeHnsl CropoB B paboTax y4yeHbIX-TIPaBOBEAOB. PacCMOTPEHbI PYKOBOASLIME HOPMbI MpaBa,
OMPEAEASIIOLLME COAEPXKaHWE M HarpaBAEHUS MPABOBOrO PEryAMpoBaHus., T. €. OObSCHSIOTCS
MPUHLMIbI MOCPEAHNYECKMX YCAYT M PACCMaTPUBAIOTCS UX BUADI.

XoTs meaMaumMsi He MOAyumAaa ObicTporo passutus B Pecnybamke KasaxcraH 3a nocaeaHee
AECATUAETME, CAEAYET OTMETWUTb, UYTO OHa pPasBMBAETCS BO MHOIMX cdepax >M3HM 00uiecTsa
KaK aAbTEpPHATMBHbIA METOA paspelleHusi CropoB. [MOCKOAbKY MeAMalmsi SBASIETCS MPOLEAYPOH,
OCHOBaHHOM TOAbKO Ha OMPEAEAEHHbIX MPUHLUMMAX, MPOOAEM B (DYHKLIMOHMPOBAHWMM MPUHLUMIMOB ObITb
He AOAXKHO. B COOTBETCTBUM C 3TMM aHAAM3UPYIOTCS MHEHWS YUYEHBIX, MPOBEAEH 0030P MEXKAYHAPOAHbBIX
aKTOB, AU PEPEHUMPYIOTCS NMPUHLMIBbI AEACTBYIOLLEro B HacTosllee Bpems 3akoHa «O MeAMauumn» B
Pecnybanke KasaxcraH, a Tak>ke AQIOTCS HEKOTOPblE PEKOMEHAALMM MO BOMPOCaM MX MPUMEHEHNS
Ha npakTuke. MpakTuyeckas LEeHHOCTb MOAYYEHHbIX PEe3yAbTaTOB 3aKAOUAETCS B MPEeAOCTaBAEHMU
nyTei paspelleHmst NPOBAEMHbIX aCrekToB, KOTOpble OYAyT OKasblBaTb BAMSIHME Ha TMOBbILIEHME

3hheKTMBHOCTM B NMPABONPUMEHUTEABHOM MPaKTHKE.
KAtoueBble CAOBa: MHCTUTYT MeAMaLMU, MOCPEAHUYECTBO, MEAMATOP, CMOpbl, AOBPOBOABHOCTD,

KOH(UAEHLMAAbHOCTb.
Kipicne
Osekrimiri.  By3purFaH ~ KYKBIKTap  MCEH

3aHIBI MYUICTEpJl KOpFay MEH JayliaylblH CH
JKETIreH, THiMIi, omOedarn >koHe YTHIMABI HbICa-
HBl OJI OPHHE COT apKBUIBI €KeHi MamiM. Aunaiina
Ka3ipri KOFAMHBIH TOJACChI3 JaMy TajanTapblHaa
KOFaMJIBIK KaThIHACTAPIbIH KUBIHIAYbI COMKECIHINE
OFaH KaTbICYIIbUIAP/IBIH MY UIENIEPiHIH KAKTBIFBICHI,
KYKBIKTBIK JaylaplIblH KYpACNCHEe TYCYyi 3aHJbI.
JaymapaplH  caHbl, KeJleMi MeEH KypIeliTiri
KeOeHTeHl COHIIANBIK COT JKyHeci olapblH THiCTi
TYpAE WLIEUINyiH OOBEKTHBTI TYpAe KaMTaMachl3
ere amMaiinael. CoT Ky#eciH pedopmanay apKbUIBI
COT OHIIPICIHIH Macelenepin Oenrini-0ip aeHreiie
FaHa mmemyre Oomanel. Aunaidiga pedopmanay
KKETTLTIKTEpl TYpJTi 6acka sKoimap i34ecTipydi Ta-
namn eteni. CoT KyieciH e3repTyMeH Oipre OHBIMEH
Karap KbI3MET €TeTiH MeXaHU3MACPAiH KaKETTLIIr
nayce3. Kemreren ennepaid ToxipuOeci KYKBIKTHIK
JlayJapbl peTTeyAe MEMIICKETTIK eMec paciMaepi
KOJJIAaHYJBIH COTTI TaxipuOeciH kepceryne. by
03 Ke3eriH/e aFbUIIBIH-aMEePUKAHIIBIK TOXIproOene
KYKBIKTBIK JayJiapibl HIemryiH OamnaMa oJicTepi
ataybiH anraH. Ocel omicTepliH immHAge Oi31iH
eljie KOJJaHBICKA CHTI3UIreH Meauarus ofici
HAKThIPAK alTCaK OHBIH TYCIHITT MEH KaFHJanaphbl

MaKaJIaMbI3IbIH KapacTeIpap Macelenepi OobIm
TaObUTabl. MeaualMsSHbIH HEri3ri MakcaTTaphl —
MeanusFa KaThICYIIbl TapanTapablH apachIHIaFbl
KYKBIKTBIK JlayJiapJibl IIEITyie OHTAMIbI IIemimre
KOJI JKETKi3y, KaThICYIIbl TapanTaplblH apachiHIa
JayJacyIIBUIBIK JICHT€HiH TOMEHIETY.

Mocene. Kammer meamarnus OYTiHTI KyHZAE
KYH TopTiOiHIE TypFaH, OJIKBUIBIKTAPHl MEH
onci3 Tyctapel kem wmacene. EH amgsiMeH Me-
JalUsl YFBIMBIHBIH TAOMFAThIH allly, KOITEreH
FANBIMIAP/IBIH ~KENTIPreH aHbIKTaMalapbl MCEH
MiKipJiepiH Tanjgay apKbUIbl MYMKiH OOJaThI-
Hbl aHbIK. COHBIMEH Karap Meauarus Oenrinmi-
O0ip karupanapra CyHeHE OTBIPBIN KYPri3ieTiH
epekimre poaciM Ooieim TabpuTambl. OCBl  Opaii-
Jla KaFuJanapJblH OpEKeT eTyiHjae Oenriuii-oip
MaceleNnep MEeH KalIIbUTBIKTAp J1a OapIIbLIBIK.

Makcartpl. Kazakcran PecmyOmukachIHAarbl
MeIualus MEH OHBIH KaFUIAIapbIHbIH TaOUFaThIH,
HeTi3llepi MEH epeKIICTIKTEePiH allbll, KaFuaanap-
IIBTH KBI3METIHIET1 KEeMITUTIKTEpAi alKhIHIAIl, ©3
YCBIHBICTAPBIH Oepy.

Marepuajagap MeH dicTep

Makanana >kanmbl MeAHWAlWs YFbIMBI MCEH
OHBIH KaFMIaJapbIHBIH EpeKIIeTikTepi Maceneci
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MenuanusiHbIH KYKBIKTBIK TAOUFATHI )KOHE OHBIH KaFHJaIapbIHBIH CPEeKIIEITIKTepl

KapacTelpbutafsl. Jlaymapnmel memynmiH — Oana-
Ma ofici peTiHAe MeaWanus TaOWFaTBHIH, OHBIH
KaFuJaJapblHBIH ~ CPEKIICTIKTepiHE  TCOPHSIIBIK-
KYKBIKTBIK ~ Taijay  kacamaapl.  Meauanus
KYKBIKTBIK HHCTHUTYTBIH 3€pTTEN JXYPIeH Teope-
TUK FaJbIMAAPAbIH FBUIBIMH CHOCKTEpPIHE IIOJY
JKACallblll, CaJBICTHIPMAIIBI ~ Taljay  Kacajjibl.
Kazakcran PecryOnnKachIHBIH MeIUaIds Typaibl
3aHBIHBIH KelOip OanTapbiHa TYCIHIIpME KaCablIl,
ABTOPJIAP/BIH YCHIHBICTAPHI Oepinesi.

MaxanaHblH oAiCHaMalbIK HETI31H JIOTUKAJIBIK
Tanjgay, IOTMATHKAIBIK, (HOPMabIbl-KYKBIKTHIK,
JIEeNYKIUSITBIK, CHHTE3 XOHE Tarbl Oacka omicTep
Kypainasl.

Onedu Moy

Typni KYKBIKTBIK MOTIHAEp MEH Kapusiia-
HBIMJIApJla Ke3JIeCeTiH «MeIuanus» TYCIHITiHIH
aHBIKTaMaJIapbIH/A eJIeyJTi TYPA€ albIpMAIIBUIBIKTap
Oalikanajgpl >KOHE oOJap MeAmanus yIepici MeH
MEINAaTOPIbIH JKEKE TYJIFACBIH COMKEC KYKBIKTBIK
KYWe meHOepiHAe TOJBIK aimia aaMaiael (epikTi,
KYHeleHreH yaepic meHOepinae MeauaTop Tapar-
Tap apachlHAa TYBIHAAFaH Aay-IaMaii/IbIH MIenriMiH
Taby/1a >kayarKepIIlTiKTi ©3/IepiHe aTyFa bIPEIK Oepe
OTBIPBIN JayJIaCyIIbl TapanTapablH KapbIM-KaThIHAC
KypybiHa kemekrecenmi) (https://assets.hcch.net/
docs/e2fb7d3b-65a6-487c-8be2-a47085862827.
pdf).

Mennanus Jlay-IaMan bl Oacekeciz
TYpFBIJIa IIENTy Jem ecemnTeneni. MeauaTopabiH
HETi3ri peni TapamTap apacblHIa e3apa KapbIM-
KaTBIHACTHl KaMTaMachl3 €Ty, OllapFa JayliaplblH
HaKThl AaCIeKTUIepiHe XKITI Ha3ap ayJnapTy >MXoHE
TapanTapablH MYAJENepi MEH KaXeTTUIIKTepiH
KaHaFaTTaHILIPATHIH MoceTeH1 eIy IiH
HYCKaJapblH YChIHY Oosbin  TaObuiagel. Omn
TapanTaplIblH IIEMIiMAEpiHE Jcep EeTEeTiH Kelip-
OYIBIpIapIbl TETiCTEyTe KOMEKTECEe OTBIPHIN, Ta-
panrtap apacblHIa Kemip icreTTec 9peKeT eTefi.
Menaunanus 3aHABl KEHEC alyJbl aiMacThIpMaii-
THIHBIH alTa KeTy MaHbI3Ibl. MennamusHsl 6acka
TapanmeH KapbIM-KaTbIHACTBHI KaMTaMachl3 €Ty,
COHJall-ak TYJIFaHBIH Jay OOWBIHINA OH-IKipiH
JKOHE OHBIH OFaH JIET€H KaThIHACHIH KepeK OarbITKa
Kapail YWbIMIAcTBIPY PaciMi Jlen Te KapacThIpyFra
Oomamet pmereH mikipge Anun Kcaswse (http://
www.arbitrationindia.com/pdf/mediation_tostay.
pdf). Menmuanus keOiHece OTOACBUIBIK JKOHE
eHOeK JayiapblH MIelryae KOJJIaHFaHIBIFBl TapH-
XU KaJIBINTACHIT Kaiumbl. Kazipri yakeiTTa mMenna-
Ul KONTereH cananapia KoJIJaHbUIaabl, eMTKeHi
aTalFaH PACIMHIH TYPaKTHl, HIITIN JKOHE THIMII
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CUMATHl TYTHIHYIIBUIAPBIH KYKBIKTAPBIMEH Oaii-
JAHBICTHl JaynapiaH Oactam jKapus canafarbl
Jaynapra JIeiiH naynapIslH KeH MIeHOepiH menryre
MYMKIHIIK O6epei.

Menuanuss fgay TapanTapblHBIH — apachlHAa
Oenrici3miKTep MeH TOyeKed NEHTeWiH TOMEHIETY
MEH MYMKIHAITIHIIE Aayabl IIENTyIiH epiKTi, ap-
Halbl, MOKOYPIIEMENTIH, 1T KoHE TYHBIKTaIFaH
MEXaHU3Mi (https://carleton.ca/cifp/wp-content/
uploads/1074-1.pdf).

A. Jlxepamu miKipiHIIEe NayJIsl HIENTy pacimi
peTiHAEe Memuamus pPOCIMiHIH epeKIIe TYCHI
OHBIH MaKCaThIHJA SFHH CPIKTI OHE KeJiCIIreH
HOTIIKETe JKeTy 00BN TaObLIagbl, COHAANH-aK Me-
TAATIHS POCIMIH XKYPTi3yIIiHIH TapanTapra q1ayablH
HICIIIMIH  OPBIHAAYABl MIHIACTTEY KY3ipeTiHiH
O0onMaybl J1Ja OHBIH €peKINeNiriH kepceremi. Me-
OUanus PaciMi KYNHSIBUIBIK, J1ay TapanTapbIHBIH
OHBI IIEIIyTre TiKeNel KaThICyblH, COHIaH-aK
oMapAblH  yAepicTi  OakpulayblHA ~ MYMKIiHIIK
OepeTiH MBIFapMaNIbUIBIK JKOHE HUITIIT pociM 60-
nein Tabbiaasl (http://shura.shu.ac.uk/2617/1/28
Mediation Development a Theoretical
Framework (BAM _Submission).pdf).

P.Pugmu-Jlahpd nen A.BeHHeT MeamanusHb
Jnaynel KaHgald SKOJIMEH IIeIryre OOJIaThIHIBIFBIH
miemeTiH OefiTapan YIIHII TapanTblH KeMeriMeH
OomateiH  pacim  gen ecenteini  (https:/www.
nottingham.ac.uk/research/groups/ctccs/projects/
transla ). Meauanust pacimMiHJe 1ay TapanTapbIHbIH
e37epi  MeauaTop  eMec, KOJI  JKETKI3UITeH
KeJNICIM  TajanTapblH aHBIKTAHael. Menuanus
TapanTap/blH 6TKEH eMec Ooamak MiHe3-KyJIKbIHa
KATBICTBI (http://www.diamesolavisi.net/kiosk/
documentation/Steffek Mediation in_the
European U ).

Menuanus — coT OHMJIIri OpraHbIHBIH Ky3ipeTiHe
he eMec Ieijan Jaynasl Menly YIIH TapanTapra
KaFald jkacay MakcaThlHAA Jay TaparTapbIHBIH
apachbIHIAFbl ©3apaKapbIM-KaThIHACTBIKEHIIICTETiH
paciM. MeauanusHelH KOCBIMIIA CHIIATTaMachlHA
JeNAaNAbH KYNHAJIbUIBIFEl MEH OeHTapanThUIbIFbI
na skatansl. Jlayapl cOT apKbUIbl Kapay HOTHXKeCI
MIHIIETTI KYIIKe ue GopMaimbasl yaepic Ooica, am
MeMalus JIayIbIH OapiiblK aCIEeKTLIepl OJIap.biH
KYKBIKTBIK MaHBI3bIHA KapamacTaH Kapayra Ka-
TaTbIH BIHFAMIIBI omicTi Ourmipemi (https:/www.
researchgate.net/publication/33052213 Mediation_
with_a focus_on_discursive positioning).

Memuanusi KOHICTIMSICEIH TYCIHY/E Iayabl
Hienryie, meriM Kaobuiay/ia MeKTeyIi KY3bIpeTKe
Ve YVIOiHIN TapanThlH apajlacyblH OUIAipeTiH,
KeJricce3nep Ke3iHIe acep €Ty, KeMEKTecy oici
I ecenTelTiH Ke3KapacTap nAa Oap. MyHAal
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M.K. Kanmabaesa xoHe T.0.

Ke3KapacTap apKachlHIa MEAWANUSHBIH TYPIIi
MOJIEHH KOHTEKCTiJiepJle, PeCMHU eMecC KOJAaHy/aa
y3aK Tapuxbl Oap j>KOHE Kasipri yakpITTa KociOu
KBI3METTIH, cajlackl 0oJbln TaObuTaAbl. OchlIaiiia
KENTIpUIreH Keo3Kapacka colkec Memualusra Jell-
Janaap KaThICaThlH KeJliciMre Kelly pociMepiH je
JKATKbI3yFa 0OJa/Ibl €KeH.

Anafima Kazipri yakpITTa KEHIHEGH TapayiFaH
ke3kapac ©Oap. OraH colikec Memuarus eKi
TapanThiH /1a KOHUTIHEH MIBIFATHIH HEMEeCe MIeTIiMIe
Kelly MaKCaThIHIa Jay TapamnTapblHa YIIiHIIII
KaK KeHec OepeTiH KejiciMre Kenmy paciMi He-
Mece yrepici emec. COHBIMEH Karap Meaualusra
OeiiTapam YOIIHII JKaKTBIH JayJacylibl €Ki Ta-
panTbl ThIHAaFaHHAH KEWIH KOPBITBIHIBI JKOHE
epeke OOWBIHINA OPBIHAANYBl MIHAETTI IIEIIiM
IIBIFAPAThIH YAEpIC PETiHAE aHBIKTAJaThIH apOu-
Tpax Aa xxarnaiasl (https://www.nottingham.ac.uk/
research/groups/ctccs/projects/transla). Menuarnus
KOHIIEIIIMSICHIHBIH O3€TIH/AE KaTKaH HET13r1 O MBI-
HaJa; Jay KaJbINThl KYOBUIBIC OOJBIN TaOBLIAIbI,
aJ HaK OCHI aTalFaH MoCcelleH] MIeTTyCi3 KaIIbIpy
kayinti  (http://www.koed.hu/medit/claudia.pdf).
Op HakThl Xarjaaina nayasl MENIyAiH Oagamaibl
TYPiHIH KaiCPICBIH KOJIaHy KOHIHET] MeMIiM aay-
JlaMaiIbIH TYpiHE, OHBIH JCHICHIHE >KOHE HAKTHI
KaHgal IIemrnM Tajiall e€TUIETIHIHE OaiijlaHBICTHL.
Kenmicimre kemy MeH apOuTpaxra KaparaHna Me-
Jalys paCiMiHEC KOJIAHIBI HOTHIKETe JKETY YIIIH
JKOCTIap KYPY JKOHE KelliciMIe Kely aybIpIalbUIbIFbI
JIayIBIH TaparTapbiHa Oepineni. Menuanus pociMiH
Ke3-KeJIT'eH CaThIChIHIA KoygaHyra Oonazpl (https://
www.nottingham.ac.uk/research/groups/ctccs/
projects/transla). Memuarust cekiimi may-mamaii-
Jbl IIelly YIIiH YIIiHIII TapanTblH apalacybIHBIH
0ei0iT HBICAHIIAPBIHBIH HETI3r1 SJIEMEHTTEepi CH-
maThl MEH KeJNICIM JeHIreiil, CoHJai-aK KeiciMre
KeJly YIIiH KaXeTTI MOKOYp eTy JeHreii OobImn

TaObLIA B (https://carleton.ca/cifp/wp-content/
uploads/1074-1.pdf).
Meauanus pacimi  OapbICBIHIA  MEIUATOP

Jlay TapanTtapbl apachlHAAFbl KapbIM-KaTBIHACTHI
KEHUIIETETIH JKOHE e3apa KOJAWIIBI IICIIIMIe JKe-
TyTe acep eTeTiH OeifTapar YUIiHIII KaKThIH pejiHe
enemi (http://shura.shu.ac.uk/2617/1/28 Mediation
Development_a Theoretical Framework (BAM _
Submission).pdf). Jlay-mamaiineiH ImumeneHicyiHig
ANJIBIH ajy YIIiH JK9HE MOCEINIeHI MIelTy YIIiH, Me-
JIyalys €Ki TapanTta e3JepiHe TeHICH KaThIHACTBI
JKOHE OJlapFa JKETKIUTIKTI KOHUI MEH yakbIT Oey,
ceifniecy, MaWBIHABIK XOHE TaFbl OacKamxapAbpl ana
aJIaThIHBIH CE31HIPETIH KOJIIbI Maki1aJaHa OThIPHII
€Ki TapamnThlH Ja KOHUTIHEH IIBIFATBIH HOTHIKETE
KOJI JKEeTKi3yiHe OaFbITTaJIFaH. MeInaTop STUKAIBIK

niekapa ImeHOepiHAe MOopallbAbl TYpFblAa Oeiira-
pam Oousbln TaObUTAZBI, SIFHU MEAMATOP MeIualus
pociiHae MYIIeli, anaiia OHBIH COHFBI HOTHKECIHE
KBI3bIFYIIBLIBIK TaHBITHAN B (https://www.
researchgate.net/publication/335704100_ The
Differences_between Mediation_and Restorative
JusticePractice).

Kacibu MeanaTuBTI KBI3METTEp epeke OOMBbIH-
ma OacTel XKoHE TYHKIUIIKTI MaKCcaThl MOCEJCHIH
HIenimMiH Ta0y OOJIBIN Ta0BLIATHIH TACIITe CYHEHE I,
MenuatuBti TOXKipuOeHiH Oyn Typi OipHermie
HETI3rl Huaesutapra Heri3mesemi: OipiHIIiaeH, aay
MOHIHE eMeC TeK YJCpICTiH e3iHe Myajeni OeiTa-
par nengan OobI TaObUIATBIH MEAHATOP HICSCHI;
eKiHIIII/IeH, JayJarbl TapanTapaslH TYPIi MO3UIHS-
CBl, OJIaJbIH HETI3r1 MyAJenepi MeH KaKeTTITIKTepi
MEH aWKbIHAAJTATBIHIBIFEl HIESCHI, YIIiHIIIIEH
erep JNayablH TapanTapbl OONBIT  TaOBUTATHIH
TYJIFaNapIbiH jKeKe MyAelepine KoHuI OeliHreH1e
Jlay bl Ny THIMAIPEK JKy3eTre acaThbIHIBIFbI HIes-
CBI; )KOHE €H COHFBICHI MEIHAIHsI MAKCATHI KeIliciMre
KeJy HbICAaHBIHAAFBI Jaybl KOJANIIbI NIy Typabl
kemiccesaep 0omysl kepek unescs (https://carleton.
ca/cifp/wp-content/uploads/1074-1.pdf).

Menunanus TapantapiblH KaKeTTiIiriHe He-
Mece Jay JKarmaimapeiHa OelfiMaenreH pecMmu
eMec pociM Ooublll  TaObLIambl. MeaualusHbIH
opOip paciMi ©3 anjiblHa KalTaiaHOac Jen aiTyra
OoJaThIHBIHA KapaMacTaH, aTajifaH PICIMHIH op
JKaFJaiiia OpbIH aNaThlH ©3 Ke3eHIepi 0ap. Mbica-
JIBI paciM OactanMac OYpBIH MEAMATOP 9P TapanTaH
JayIbIH MOHI KbhICKallla Ma3MYHIAJIFaH jka3oaria
MonMieMe anaabl. Menuanus paciMi epexe Ooli-
bIHIIa OapiblK Tapanrtap KaTbICaThlH OipJjieCKeH
OTBHIpBICTaH OacTtanmagsl. Mexmartop TapamnTapra
©31HiH peJIi Typajbl, COHIai-aK Oy paciMHIH KYITUS
00JbI  TAaOBUIATHIHIBIFBl JKOHIHJE TYCIHIIpMe
JKyprizemi. Opi Kapaih MoceseHi Talkepuiay Oac-
Talaapl, OCbl OpaiiJa MeIUaTOPAbIH TapanTapra
Oip-OipiMeH Tikenel OalnaHBICYbIHA MYMKIiHJIK
Oepyine Oomamel. Memuarus poCIMiHIH Y3aKTHIFBI
KapacTBIPBUIBIN KaTKaH JayAblH KYpICIUIiriHe
0aifIaHBICTHI (https://blc.law/wp-content/
uploads/2016/12/2005-07-mediation-excerpt-ch-8-
branchmainlanguagedefault.pdf).

Byn pacimHIH maiiza GonFaH anFaiikpl KbUIIA-
pBI Menuamys TYCIHITIH aHBIKTAy CaJIbICTBIPMAJIbI
TYpAE >KeHiT Oonipl. anaiifa Aaynapasl Meaua-
oUsl KOMETIMEH PeTTey SKCIIEPHMEHT IeHOepiHeH
miplFa Oacrar, MHCTHTYLWSUIaHYJbl OacTaraHHaH-
aK Meauanusl JIereH He JEreH CYpaKKa KaTBICTHI
KOHCEHCYCKa Kelmy KHbIH Ooma Oactamel. IcTiH
MYHIall I9pexere xKeTyiH Oip jkaFbIHaH TYPIi KaHa
cayiajapjia Meaualysi KOMEriMeH IMISHIUTIIN JKaTKaH
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MenuanusiHbIH KYKBIKTBIK TAOUFATHI )KOHE OHBIH KaFHJaIapbIHBIH CPEeKIIEITIKTepl

JayJapblH KONTIriHEH jKOHE MEIUaIUs paciMiHe
TYPJIi KOCITEePAiH OKUIIEPIHIH KaThICY MeHOePiHIH
KoOeHin kene »aTKaHbIMEH TYCIHIIpyre OoJaabl
(https://carleton.ca/law/wp-content/uploads/Cheryl-
Picard-Dissertation-2000.pdf).

Haynapapl — IIemygiH  MeQuamus  CHUSKTHI
epIKTI Tocumepi KemnTereH JKarjaijga THIMII
Ooneim  TaOBLTANBI, OWTKEHI Jay TapanTapblH-
Jla JNaynabl IMISNIyAiH JKOJJIAaphiH TaOyFa TiKeseH
e3/1epl KaTbICy MYMKIHJITI TyBIHAAWBI, al O 63
Ke3eTiHe ICTI COT TOPTIOIMEH Kapay HOTH)KECIHAET1
HICIIIMI€ KaparaHJa TapanTapblH MYIICIEPiH
KaHaraTTaHABIPY  MYMKIHAIKTEpiH  apTTHIPAJIbL.
Keiibip 3eprreymiiiep TapanTapIslH 63apa KapbIM-
KaTbIHACHIH ©3TepTy MEH KaHaraTTaHIbIPyIaH
Oacka, maymapabl IIemIy[iH OamaMa oIicTepiH
KONJaHyIbl KEHEWTYy ©3 alJablHa  KEPTrUTKTI
KaybIMJIapJIbIH KaiiTa maiima OoNyblHA albIl Kelyi
mymkin  gen  ecemredai  (https://environs.law.
ucdavis.edu/volumes/24/2/articles/zeinemann.pdf’).

Menauaropnap TapanTapAblH —OpPKaKWCHICHIMCH
cellecy apKbUIBI MOCENICHI 3epTTeN, OJIapbIH
KeJTiciMre KellyiHe acep €Te OTBIPBITICIIaN PETiHIe
KaTbIcaJibl. Meauanus Tapantapably Jayabl peTTey-
JIeH Kalllaid, e3apa KeJiciMre Keiry KaXeTTUTITiH
TYCIHIeH JKarjaiia raHa TUiMai Oonmak. Memua-
WS JKOHIHJETI KeNiciM Jlay-JaMaiIblH ©3iH FaHa
[IeIIyMEeH MIeKTeIMe Tapanrap apachblHIa icTi
opi Kapall >Kypri3yai KapacTelpamsl. Menuanus
TapanTapAblH Oipi €3 KayanKepIuiliriH MOMBIH-
Jlay/laH >KOHE KbI3MET KOpPCETYl OpBIHJAIN, OFaH
aKel TejeyaeH Oac TapraTblH Oojca THIMCI3 00-
e tabbutansl  (https://www.nadr.co.uk/articles/
published/mediation/000%20Chapter%20Zero%20
%20%20Mediation%20Cover.pdf ).

P. Kpeiir nen P CmuT mikipiHiie icTi cOT neH
apOuTpakmpl Kapay cajacklHma TaKipuOeci Oap
MeauaTopnap OaceiMabikTapra ue. Cebebi omap
TapanTapra erep Aay/bl MUy YIIiH COTKA XKYT1HTeH
JKaFaaina COTHEH HeMmece apOMTPMEH KaHjai
LICIIIM [IBIFAPbUIATHIHABIFBI KOHIHIC HETI3CIICH
mikip aiita anaapl. CoHai-aKk MequaTopiap KakChl
JaMbIFaH KOMMYHHUKATHBTI Jarapuiapra ue 00-
Ayel THic. Meamamusi pacimi atanfaH YAEpiCTiH
KYIUSIIBUTBIFBIH KAMTaMachl3 €TeTiH OeTapar Tep-
puTopHsa, FUMaparTa Xyprisutyl tuic. CoHpIMEH
KaTap KaThICYIIbUIAP/IbI IYPHIC, MBICAJIBI, TAPAIITap
0ip-6ipiHe Kapama-Kapchl eMec, OJJaKTaCThIK aTMOC-
(epachiH KypaTeIHAal OTBIPFBI3BLTYHI Kepek (http://
irc.queensu.ca/gallery/l/cis-mediation-the-process-
and-the- issues.pdf). Jlayas! menryre koeMeKTeceTiH
MEIMATOPBIH POJIi TapanTapablH ©3AepiHe MIeIIiM
KaObUIAayFa XOHE Karjainel OYTiHICH Oaramaii
alyblHA BIKMAN €Ty OoJbIl TaObUIamel. Memua-
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TOp Jaylbl TYCIHYyl HeMece MYJJIeM TYCIHOeyi Je
MYMKiH, OyJl OHBIH eJleyJi TypAe TXKipHOEeCiHiH
0oy O6onmaysiHa OaitmaHbIcThL. Kanmail sxarmaiina
Jla JKaKChl MEAMaTOp erep TapanTap apachblHaa
MeIManus PICciMIMEH KeJliciMre KenmMmel, ic cot
TOpTiOIMEH mIenTineTiHael 6oca, OHAA OJ1 KOHIH/Ie
©3 MIKIpiH OLIIIpyae eTe cak O0JIybl THIC, KaJIIbl
MEIMATOp CIIKAIIAH IIBIH MOHIHJE SJIUIETTI JKEKe
mikipia aWrtmaysr taic (https:/blc.law/wp-content/
uploads/2016/12/2005-07-mediation-excerpt-ch-8-
branchmainlanguagedefault.pdf).

MenunaTop TapantapAblH Ke31eCYiH YHIecTipymi
XKY3€ere acelpaibl, TapanTapabl Oip-OipiHe TaHbIC-
THIpajpl, Ay TapanTapblHa MeAualus POCiMiHIH
KYPTi3ily — epexenepiH  TyCiHIipedi,  HaKTHI
Jnayra OalIaHBICTBI POCIMII JKYPTi3y epeKelepiH
OexiTei, TapanTapIblH 63apa SpEeKeTTeCyiHe bIKIal
eTelli, TapanTapAblH CEHIMiHE Kipyre THIPHICAJIBL,
JayFa KaThICTBl aKlapaT >KUHAYZABl JKOHE JayJIbIH
IIeMTyiH KUBIHAATATBIH = Oererrepli Taly.Ibl
JKY3ere achIpajbl, Tapanrapra o3 ce3iMiepi MeH
SMOLMSIIAPBIH O1ipyre MyYMKIHAIK Oepesi, onapra
o3 Mymuenepi MeH OachIMIBIKTapbIH TYCIHYTE,
aHBIKTayFa KOMEKTece/l, COHIal-aK aay/abl IIeHry
HYCKaJapblH KaJbIITACTBIPBIN, TapanTapra o3
TaJanTapblHBIH IIETiH TYCIHyre KoMeKTecei, Aay-
IIbl TICHIYJIIH HYCKaJapbhlH Oarajayna acep erei
(https://www.un.org/waterforlifedecade/water
cooperation_2013/pdf/adr_background paper.pdf).

Kopon  JIx  bpaynasig NafibIMIaybIH-
mIa KJIaCCHKAIBIK Ke3Kapac OoHbIHIIA Meau-
aTop MIeNNM KaObUTHAybl KepeK >KOHE Taparl-
Tap YCHIHFAH JdJeieMellepMeH apryMEeHTTep/i
Oaranay KpUTEpUIIEPiH KOJAAaHA OTBHIPHIIIAYIbIH
HaKTBl JKaFgaiyiapel MEH OJapIslH MYMKIiH 00-
Jlap HOTHXKENepiHE KAThICTBI 63 MiKIpiH ai-
Tybl KaxeT. Meauanus pPaciMiH — KYprizyze
Oaranmay TYPFBICBIHAH KEJETIH MEIHaTOPIIbIH
MIHJICTI JQJeNeMeNiepii Ayphic Oarajay >KOJIbI-
MEH, SIFHH OJIapAblH HAHBIMIBUIBIFBIH, IJICIIACY
ayBIPTHAIBIFBIH  0OITy/di, COWKEC HOPMATHBTIK-
KYKBIKTBIK ~ aKTiIepHi, epexelep MEH oeT-
FYpbINTapAbl aHBIKTANl JXOHE KOJAAHYIBI, MiKip
KaJBIITACTRIpYABl  Oaranaii  OTBIPBINT  aifFaKTap
i3gectipy Oonbin TaObuTagel. KopeiTa aliTkannma
Oarayay Ke3Kapachl TapanTaplblH MO3ULUSIAHYbI
MEH e3airinme Oip jkak OOJIBII KeTyiHe ocep
ereni, an Oy ©3 Ke3eriHiae MeAuanus MakcaTblHa
KapaMa-Kaiimsl Ooibin TaObutagsl. KyKbIKTapasl
KOpFayFa HETI3ZIeNireH Ke3Kapac TapamnTaplibiH
3aHABI MYJJIENepl MEH yKcac JKaFJaiaapaa COTThIH
KaOBUIAAWTHIH IIENTiMiHe cail KeleTiHaeH nayIbIH
colikec KYKBIKTBIK KpHTEpUIIIEpiHe xKayan OepeTiH
nIenriMre Kelyre JereH YMTBHUIBICBIHA Oaca Haszap
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M.K. Kanmabaesa xoHe T.0.

aynapynsl Oinmipeni. TapanrapasiH Myanenepine
HETI3/IeTeH TOCUIIIH HET13Ti 63€eTiHIe TapanTap by
HETi3r  KaXeTTUTKTepi  Hemece  Mynaenepi
Typajpl; MYHAal Ke3Kapac TapanTapiblH HeEri3ri
MyAzeepine, KbI3MeTiHe KaThICTHI Iy Ibl eIy IiH
MYMKIH OOJIaThIH KeH IIeHOepiH OUIAipesi. MyHaai
KOe3Kapac HOTHXKECIHIE TapanTap/blH OapIbIFbIH
KaHaraTTaHABIPATHIH, OipaK KYKBIKTHIK HOpMatapra
ColiKkec KeJIMEWTIH MICeIIiM IIBIFAPbUIYBl MYMKiH
(http://www.gevim.co.il/image/users/89301/ftp/
my_files/pdf/Facilitative%20Mediation.pdf).

Ocpl xepre 013 «Meauanus» TYCiHIriHE ¢op-
MaJIJIbl aHBIKTaMa TYPaJTbl CYpaKKa KeleMis.

Xpucrod becemep mikipinme, meananus — Oy
Tapan MOUBIHAAUTBIH, OeTapan YUIHII TYIFaHbIH
JIeNTANIBIFBIMEH J1ay-IamMaiinbl menry auici (bece-
mep 2004).

A.A. ApyTIOHSIH KbUIMBICTBIK COT OHJTIpiCiHJIET1
MeAHalUsHbl (KBUIMBICTHIK-KYKBIKTHIK JIay-TamMaii-
JIBI LIETTy YIIH) Toyesci3 jkoHe OeWTraparl yiiHIm
TYJIFAHBIH — Jenan (MeIUaTop) — KYKBIKKA KaHIIbl
ic-opeKeT jKacaFaH TYJIFa MEH KYKBIKKAa KaWIIIbl
OpeKeT apKbIIbl 3USTH KEJITeH TYJIFa apachlH/ia Tapar-
TapJibl TATYJIACTHIPY JKOHE KEITCH 3USHHBIH OPHBIH
TONTHIPY OOWBIHIIIA CypaKTapFa ©3apa THiIM/Ii IIEITiM
Taby, COHJal-aK KBUIMBICTHIK-KYKBIKTBIK Jay-1a-
Ma¥ Il Ienry 0apbIChIH/IA TyBIHAAYBI MYMKIH 0acKa
Jla CypakTapAsl IIENTy MaKCaThIHAA TapamnTapablH
epIKTi TYpHe BIPBIK OUINipyiHE HETi3NeNIreH KOHE
KBUIMBICTBIK-KYKBIKTBIK Jay/AblH TapanTtapbl YIIiH
KBIIMBICTHIK iC OHAIpici MeHOepiHae 3a bl canmap
TYFBI3ybl MYMKIH PACiM JIell aHBIKTAUIbI (Apymio-
Han 2012).

H.C.lllatuxuHa Ke3Kapachkl OOWBIHIIA KBIJI-
MBICTBIK KYKBIKTaFbl MEIHAIlUs — MEMJICKETTIK
opraHjiapJslH OCJICeH1 AeIalIbIK POl apKbIIbI
TapanTapabIH 3aHIBI MOHI 0ap ©3apa OaFeITTalFaH
OpEeKeTTepiHiH >KUBIHTBIFBI TYPiHAE KY3€Te achl-
PBLIATBIH, KBUIMBIC JKacay HOTWIKECiH/IEe KOFamaa
naiiza OoNAThIH Jay-Aamaiiipl  KbIIMBICTBIK-
KYKBIKTBIK peTTeyiH epekiie Mmexanusmi (Lllatu-
xuHa 2004).

C.M. KanamrHuKoBa METUAITUSHBI KYKBIKTHIK
Jayabl peTTey TalanTapblH TAJKbUIAY1a XKOHE e3apa
TUIMI TIETIM IIBIFapya TapanTtapra ocep eTeTiH
OeiiTapar nenaaasH (MEIHATOPIBIH ) KaTHICYBIMEH
OTETIH epeKIle TYPAC YHUBIMIACTBIPBUIFAH PACIMII
OlmmipeTiH KYKBIKTBIK Jayiapabl PeTTeyIiH epek-
mie tocim gen aHbiktaiabl (Kamamnukosa 2010).
Ocpiran ykcac anbikTama E.A. JloOpomoOoBaHbIH
JKyMBIcTapeiHIa aa oepineni (JloopomroooBa 2012).

M. Illuxata  MeauanusHbl  JAayJIACyILb
TapanTapra ol JayAbl KeJlicce3 >KOJIBIMEH PeTTey-
re JIeTeH HUETTE ocep CTETiH OeHTapar yIIiHII XKakK

— NeJaIbIH KaThICYbIMEH OOJIATBIH Jaybl LISy
pocimi nmen aubikTainer (http://www.lawclinic.ru/
library/ phtml?m-1&p-12).

Kazakcran PecmyOuKkachIHBIH KBUIMBICTBIK COT
OHJIpICHIerT MeOuauusIChl TaKbIPBHIOBIHAA 3€pT-
tey xyprisren C.I'. Ilen Mmenmnanusra MbIHaman
aHbIKTaMa Oepejli: KbLIMBICTBIK COT OHIIpiCIHICTI
MeJManus — OJ1 KbUIMBIC Kacay HOTIDKECiHe Taii-
ma OoyaTeIH AayApl IIENTy YIIH INaKbIPBUIFaH
OeiiTapam VIIHIN KaKTBIH KAaTBICYBIMEH JKOHE
XKo0ipIeHyIIiHIH OY3bIIFaH KYKBIKTAPBIH KaJbIIKA
KENTipyai KaMTaMachl3 €TeTiH, nepOec KYKBIKTHIK
WHCTUTYT pPETiHIe KaKETTi dJieyeT MeH Oenrijepre
re, Xo0ipIeHyIIi MeH KYMIKTiHi (alfbIITaTyIIbIHb )
TaTYJACTBIPYAbIH ePIKTI JKOHE KYIHs HbIcaHbl. Me-
JIMAIMSIHBI KBUIMBICTBIK COT OHJIIPICIHE UMILIEMEH-
TanusIay — TaTyJacy WHCTUTYTHIH THIMII JKy3ere
aceIpyabIH Komaimel Tocii (Iler 2006).

Menauanus TapanTap YIEpicTi i€, OHBIH
HOTHXKECIH Ji¢ o3 OaxpUiayblHIA YCTANTHIH,
OackapaTblH, Taparrapfa Keliccesnep XYprizyue
KOMEK KOPCETETIH XOHE OJIap/IbIH apachlHa e3apa
THIMZ1 KeJliciMTe KeTyTe CeNTIriH THTI3eTiH enIat
JIeTl aTajaThlH MYIICN €MEC XaKThIH KeMeTriMeH
perreneTin pacim nen aneikraiiael B.T. Konycosa

(Konycosa 2010).
Keii6ip xapusuieivaapma 21 wmamep 2008
xbuibl  Eypoma Ilapnamenti wmen KeHecinin

«A3aMaTTBIK JKOHE KOMMEPIFSUIBIK — iCTepIeri
MeIualMsHBIH Keibip acnekrinepi Typais» 2008
EC lupextuBachiHbIH 3 0aOBIHBIH «a» TapMarbIHIA
KENTIPIITeH aHBIKTaMaHBl KaWTajam KeTipemi
https://eur-lex.europa.cu/legal-content/EN/
ALL/?uri=CELEX%3A32008L0052). CoHubIKTaH
013 11e CoT aHBIKTaMaHBI KEJITiPCEK:

Menuanuss — €Ki HeMmece OJaH Keml Jay
TapanTapblHbIH O3[iTiHIIe, epiKTi Heri3ge naay-
Ibl perTey OOHBIHINA KeJiciMre MeauaTOPAbIH
KOMETIMEeH JKEeTyr'e¢ YMTBUIATHIH KYPBUIBIMJIAIFaH
yaepic. MyHpmaii yaepic TapanTapIslH Oactama-
CHIMEH, HEMECE COTTAPMEH YCBIHBUIYbl HeMe-
ce OenriieHyi, COHmal-aKk MYIIEe MEMJICKETTIH
KYKBIFBIMEH KOPCETiTyi MYMKiH.

On oHriMe OOJNBINT OTHIPFaH JayFa KaTBICTHI
KaHAal Ja COT TaJKbUIayBIHBIH JKYPTri3ilyiHe jkay-
anThl OOJBIN TAOBUIMAWTHIH CYABSIHBIH KYPri3eTiH
MeauanuagaH Typaabl. bynm icTi Kapam oThIpraH
COTTBIH HEMece CYAbSHBIH COT TaJIKbUIAYbl Oaphbl-
CBIHJIA J1ayFa KaTBICTHI PETTEYIILTIK OpeKeTTePiHiH
QJIJIBIH aJ1a]Ibl.

Kepcerinren OanteiH «b» Tapmarel Menua-
TOpABl OYJI TYJIFaHBIH KociOiHe Toyelnci3, COHail-
aK aTaJfaH YIIIHIN JKaK KaHgal okarmgaiina
TaraiibIHAANTa bl HEMece MEIHalusl POCIMiH OTKi3y
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YCBHIHBUIFAaHBIHA KapamMacTaH MeIuals pociMiH
THiMAl, OerTapar koHEe KY3BIPIBI TYPIE XKYPri3y
YIIiH YCHIHBUIFaH Ke3 KeJreH YIIHIII TYJIFa e
AHBIKTANUIBI.

biz Oy aHBIKTaMaHBI  ONETTE  FHUIBIMH
eHOeKTepAe KeTipilin )kaTaThIHAApAaH aHAFYPIIBIM
erxen-Terkeii, Oipak Oipkarap KeMmiiri Oap
nen ecenTeimiz. MyHai keMimiaikTepaig Oipi memn
MeJMalusFa TeK yJepic TYCIHITI Jien KaHa TYCIHIK
Oepim, TepeHIeTIIMETeHIH aTan eTyre 0oxamsl (oI
OHCBI3 J1a 6enTiu). byt aHeIKTaMagad MeTHAITASTHBIH
COT IPOIICCIHCH allbIPMAIIBLIBIFBIH Ta0y KHBIH.

Bi3giH  aBTOPIBIK  TEOPHSUIBIK  KYKBIKTBIK
KO3KapachIMbI3Fa COKeC MeIUaIns — COTKa/COTTaH
TBIC HEMECE MTPOIIeCCYaIBIK eMEeC Aay Akl (COHaii-aK
OHBIH MEXaHHU3MJIepiMEH TEXHOJIOTHSIIAp KeIIeHiH,
JKy3ere achIpbUTy VIEpiCiH KamMTaMmachl3 €TETiH)
JlayJacyIIbl KeTiCiMre OPTaKTACKIN JKETY/I MaKcaT
TYTa OTBIPHIT TaparTapMeH epiKTi TaFalbIH/IATaThIH
HEMECEe YOKUISTTI OpraHMEH TaralbIHIaIaThiH,
KYpBUIBIMAATFAH PaciM IeHOepiHAe KYPTri3iieTiH
TapTHICYIIBI TapanTapMeH Karap (OediTapam menu-
aTOp YIIIHIII )KaKTBIH O0JIybI) IIEHTYIiH, PETTEYIiH
COT TalKplIayblHa Oanama HbicaHbl. OHBIH SFHU
MEIMaTOPABIH MIiHAETI TapTHICYIIbI TapanTapIblH
e3apa KeliciMIMEH HeMece oyiap YIIiH YOKiJIeTTi
OpraH aHbIKTaFaH Jayllacylibl TapanTap aThbIHAaH
03 TICMIIMIH KaObUImayFa KYKBIFBI JKOK, Oipak ma-
yIObI NI IIEITy/peTTeyle KOMEK KOpceTy YIIiH
[IaKBIPBUIFAaH, TapanTapAblH TYPaKThl JIHAAIOT
KYpPyBl VIIOIH KOHE HOTHXKECIHAEC TapanTapabl
KaHaFaTTaHABIPATHIH, ©3apa bIMBIpara KellyiHe
BIKIAJI €TeTiH, AayAblH Kaiita maiaa OOJybIHBIH
aNIBIH aly HEMece OHBI a3aiiTy, JayApl IIenry
THIMIUTITIH apTTHIPY, HayIdbl COT TaJKbUIAyBIHIA
KapayjaH Oac TapTy Hemece 0acTaibll KETKEH COT
TaJNKBIIAYBIH TOKTATy OOJBIIT TaObLIAIbI.

Menauanus MHCTUTYThl — METUATHBTI ITaJUTMara
Heri3aenreH (pyHKIMOHANABI KaFbIHAH TapTHIMIIBI
AIEMEHTTEPIH KYHEI JKUBIHTHIFBL.

Menuanus KYKbIKTBIK UHCTUTYTBI — METUAIHS-
HBI KYKBIKTBIK PETTEYAIH KEIICH i caraapalblK UH-
CTUTYTHIL

MeauBTHUBTI YHBIMIAP/IbI, OHAAFBI JKYMBICKEP-
TIEpIi J)KOHE KEeKe MeIraTopiap, oJapablH KbI3METiH
KaMTaMachl3 €Tyl TyiIFajgap KOFaMJIbIK KaTbl-
HACTapIblH TYpJi callalapblHAaFbl (a3aMaTThIK,
apOUTPaXIBIK MPOIECC, KBIIMBICTBIK, OKIMIILIIK
MPOLIECCTEP, XaJbIKAPAJIbIK, OTOACBUIBIK, C€HOEK
Jaynapbl, 9NeMIIiK IOCTULHA JKoHE T.0.) Aaynapasl
[IeTry MeH PeTTeyIiH MeTUaTHBTI MEXaHU3MIEPiHIH
KELICHIEePIH, MEAUAIUAHBI KYKBIKTHIK KaMTaMachl3
eTYIIH callaapajblk HHCTUTYT KeIIeHIH ©3iH-e3i
peTTeyl MeAMaTUBTI YHABIMIOAPIBIH KYKBIKBITHIK
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eMeC HOPMATHBTIK OPHATBUIBIMIAp KEIIEHIH Koca
anajpl.

Menuanus Karuaanapsl

Menuaiusi UKeM/Ii, UUITIII YAepic KoHE TYpii
Jaynap TYpJIi )KOJIMEH OJIapibl IIETTy/ i TajJal eTe/i.

Meicanibl, ¥ABIOpHTAaHHWSNA MEOWanus —YIaepici
KeJieciiel Karuanapra Heri3aemei:

Epikrinik;

Kynusinpuiblk;

Jaynel menry MeH OHBL  JKy3€re  achbIpy

HIapaiapblHBIH MOXKOYpJI eMec cumarra OOyl
(http://www.lag.org.uk/files/94117/FileName/
Chapterl- WhatisMediation.pdf).

Kenripinren KaFuIanap/ b OipiHmmicine
coiikec, SFHM MeAWaIusFa >KYTiHy YIIIH IIemriM
KaObL11ay epiKTi 00Jbi TaObuTa b1, OJ1 63 Ke3eTiHIe
TapanTap MeOuauusl PICIMiH TOKTaTybl HeMmece
O/laH Ke3-KeNTeH yakKpITTa IIBIFY MYMKIHIITIH /e
Oinpipeni. CoHBIMEH KaTap erep TapamnTap JayAbl
ey YIIH OCBIHAAW OJiCKe JKYTiHyHi IIemice,
COHFBI HOTHKE JIe ©3/IepiHe KAaTBICThI O0JIMAaK, SFHU
CyIOpsi HeMece OMOYACMEH UIbIFapFaH MIeHTiMIi
OpBIHIIAY MiHAETI xykTenMeiai. ColikeciHIe onap
COTTI HOTHIXKEre KOJI KETKI3y VIINH JXeKe, Keije
Kap>KblIail KbI3BIFYIIBUIBIK T4 KOPCETII OTHIPAIbI.

Haynapner  memynig Oamama  ofmictepiHiH
epeKILeNiri, COHIal-aK oOJIapJblH THIMIUTITIHIH
HETi31 onapAbIH epikTiiiri 6onsin Tadbutans! (http://
www.lag.org.uk/files/94117/FileName/Chapterl-
WhatisMediation.pdf).

Menuanusi paciMiHIH KYNUASIBUIBIK —CHITATHI
TapanTapAblH OTOAChl KYKBIFBI, KOMMEPIHSIBIK
Jlaynap canachlHAa Haijga OOoJaThiH Aaylapipl Iie-
Lryzie eTe MaHpI3bl 001yl MyMKiH. KemiciMre ken-
TeH Ke3J[e TapamnTap ObIH opi Kapai Kymus OOJBIT
Kaja Oepli Ma, KoK ma e3zepi uremreni. Meauarop
epeKIlle JKarmaiinapaa Meauanust pociMiH OTKi3y
Ke3iHIe TapamnTapMeH OaiIaHBICTHI aKmapaTTapabl
xabapiayra MIHOETTI Oonaipl, erep MeauaTop
KYITUsl KeJticcesnep KaHmai-na Oip TyJFara eneyi
Type 3WSH Kely KayIl TeHIlm Typ Jel HeMece
KBUIMBICTBIK KYKBIK OY3YIIBUIBIK 00JIa 1Bl ICTI CEHCE.
Conpaii-ak oTdackl gaynapsl OOHBIHIIIA MeIHAIUS
pocimiH Xypri3y KesiHme OepiiareH Kap>Kel Typa-
JBl aKmapaTTap Keyleci COT OTHIPBICTapbIHAA alllbl-
nyel mymkia (http://www.lag.org.uk/files/94117/
FileName/Chapterl- WhatisMediation.pdf).

Menuanysi TEOPHACH aTaFaH PaciMAe KYIus-
JBITBIKTHI TYCIHYiH €Ki HEeTi31H YChIHAAbI. bipiati-
JIeH, KYIUSUTBUTBIK TapanTap.blH MEeHAIUs POCIMiH
JKYPri3y yAepicinae OepreH aknapaTTapbl api Kapai
e3/1epiHe Kapchl MaiifanaHblIMAayblH KaMTaMachl3
eTy YIIiH KOJAaHbabl. KynusibUIBIKTBIH aTaaFaH
aCIleKTiCi TapanTapiIblH KeTiCCO3Iepili  allbIK,
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M.K. Kanmabaesa xoHe T.0.

IIBIHAWBI JKOHE KAyillci3 >KaFdaija >Kypri3eTiHiH
Ce3iHymi, CoHmai-ak omap Oacka karmahimga
alra anMalTBIH aKnapaTTapibl aiTa alaThIHBIH
kamramaceis eremi (https://www.researchgate.net/
publication/27467410_Confidentiality An_ethical
dilemma_for marketing mediation). Mysnai
alIPIKTBIK MEAWATOp YINIH MaHBI3bI, OWTKEeHi
TapanTapiblH HAaKThl YCTAHBIMBI, OJKBUIBIKTAPhI
MeH MYJIeJIepiH aHbIKTay1a THIM/II KOMEK KOpPCeTy
YILIiH 6T€ MaHbBI3/IbL.

ExiHmminen menuanusi paciMiHAETi KYIHSUIBI-
JIBIKTBIH KYHJBUIBIFBIHIA 00JIbIN TaObLIa bl Tapan-
Tap MEIUATOPMEH KYITUS Ke3NeCyJiep KYPTi3TreHze
JKoHE OfaH Oacka Tapamka ecTIPTKICi KelIMeHTiH
aKMmapaTThl KETKI3TeHIAE OYJI aKMmapaTThIH KYIIHSI
CaKTaJaThIHBIHA CeHIMII OoJia anajibl, Oy ©3 Ke3e-
TiHJE TapanTapIblH MEIUaTOpFa JeTeH CCHIMI YIIiH
oere Mmanbpi3abl (http://www.lag.org.uk/files/94117/
FileName/Chapterl- WhatisMediation.pdf).

Meauanus  KaThICYIIBUIAPABIH — KYKBIKTapbIH
MEeKTeyai  OuUTmipMeimi, SFHA pociM  Ke3iHIe
alTBUIFAH aKIapaTTap opi Kapaii COT TAIKbUIAybIH/IA
JoJIeNeMeNiep peTiHAe NaigallaHbuIa alTManIb.
MyHpaii epeKienik TapanTapra KeJaiciM HycKajiapbl
KOHIHZE ©3 epKiH OuImipyre MYMKIHIIK Oepenmi.
Tapanrap KemiciMre Kemyre KOJI >KETKi3iIMereH
JKaraiina e3aepid coT OUIIiri opraniapbiHa XYTiHy
MYMKIHJITiHEH alblpMaii-aK bIMBIpaFra KellyJiH
JKaHaIIa MIBIFAPMAIIbIIBIK KOJIJAPBIH YChIHA aJlaJIbl.
A3aMaTTBHIK-KYKBIKTHIK JayJiap OOHBIHIIIA MeIAAIH-
s7a erep Tapanrtap KemiciMre KoJl KeTKi3ce, oHJa
OJl KeNiciM OpBIHAANYBl MIHAETTI NayIblH 3aHIbI
HICHITYIH asKTaWThIH KY)KaT PETiHAe paciMIee/i.
Mynnaii xarnaiiia TapanTap nayaa memnry yiris api
Kapail COTKa JKYTiHy MYMKIHJITiHEH albIpbLIajbl,
TINITEH erep 0acKa Tapar KexiciMIIi OpbIHIaMail xaT-
ca na. backa cananapaa maiiga GonaTeIH Aaynapbl
peTTey Ke3iHJeri KemiciM MIiHJETTI 3aHABl KYIIKe
ue OoMMaiIbl XKoHE Jjay TapanTapblH COTKA KYTiHY
KYKbIFbIHaH aiteipmaiiner  (http://www.lag.org.uk/
files/94117/FileName/Chapterl- WhatisMediation.
pdf).

Menauaropiapra apHajdfaH MeIuallusl STHKa-
CHIHBIH KaFHMIAJapbIHBIH KONTEeTreH Typiepi Oap.
ColiKeciHIIe TYpJi aBTOpiap MEAWATHBTI KbI3MET
MeH MEIMalus PaciMi HETI3iHAE KalbITacaThiH
TYPJIi KaFuJaiap *KUbIHBIH YCHIHAJIBI.

Houn A. Xodhdman meguaruis TyCiHITiHAE Ka-
JIBITITACKAH KOHE COMKECIHIIIE TYpJIi MaTepuanaapaa
KOPIHIC TalmKaH MBIHAJAN STUKAIBIK KaFumaaiapIbl
KenTipei:

1) Mynmenep KaWIIBUIBIFBIHA KON Oepiimey-
UK Karugacekl (Mexuartopiap e3jepi Tikenen

JKEeKe KociOn HeMece KapiKbUlail My ieii naynapisl
perTeyre KaThICyIaH ayiak O0ybl KepeK); aTajaran
KaFUJaHbl KOJAaHy MeIUaTOPABIH Jayabl IIenrye
yKaHaMma My/1J1eni OOJIFaHHBIH ©31H/IE 1€ 6T¢ KYpAedi.

2) MenmuaTtopnap €3 MYMKIHIIKTEpiHIH IIETiH
Olryre MIHICTTI, SFHH IIaMachl, OUTIMI JKETHCHTIH
Jayael  I[Iemyre  Kipicmeyi mapTr, COHJai-ak
Tapanrapra 3 OUTIMI MEH TaXKipuOeci KeHIHIC
amiplK  aiiTy MyMkiHziri Oomy kepek. bym e3
Ke3eriHle Jay TapanTapblHbIH Oenrini Oip camana
Jayabl peTTey AaFAbIChl MEH TaXipruOeci Oap 6acka
MeAnaTOpFa XKYTiHyiHe MYMKIHAIK Oepei.

3) MenuaTopnapaslH MeAWanus YAEPICiHIH
OacranraHbIHAH asFbIHA AeHiH OCHTapanTHUIBIFBL.

4) EpikTinik karumacel. Jlay TapamTapbIHBIH
MeJIMaIUsFa KYT1HYl MiHJETTi OOJIFaHBIHBIH ©31H]IC,
oyapjia Kaii coTTe OOJIMACHIH IIBIFBIN KTy KYKBIFBI
0oxysl kepek. backama aliTkania, TinTeH MiHACTTI
MEIuaIusaga Na TapanTapAblH MIHAETI epiKTi
HETi3/e KaThICY JKOHE WICHIiM >KOHIH/IE KeliciMre
KeJly YIIiH 6ap KyII-KirepiH caiy.

5) Kynusimeuielk — Karugacbl.  ABTOPJIBIH
MIKIpiHIIe aTaJFaH KaFuaa MaHbI3IbI €Ki aCleKTire
ve: OipiHIIiIeH, MeanaTopiIap MeAHANUs PICIMiHIH
KYIMSUIBUIBIFBIH ~ YIIIHIN — TYJIFajlapFa  KaThICThI
KaMTaMachl3 €Tyre MiH/AETTi, eKiHIIIeH MeIuaTop
JlayJia TAIKbLIay YIIH TapanTap/biH 9pPKaiChICHIMEH
KE3/IECKeHJIe OJ JKeKe TaJjKbplUlayJa alTHUIFaH
aKmaparrapJpl Kynusija yCcTayasl KaMTamachi3
eryre Mingerti. COHBIMEH KaTap MenuaTopiaa
TapanTtap/blH aKnapaT KyHIMsUIbUIBIFBIH MIEKTEHTIH
aKMapaTThIH 0ap eKeHITIH XKETKi3y MiHJIETI fe Oap.
Meicanbl, Oananapra KaThICThI aca KaThITE€3IIKIICH
Kapay HeMece KbUIMBIC JKacay bl JKocmapiay.

6) 3usH KenTipMey KaFuJachl Ja Meauanus
STHKACHl KaFWJaapblHa JKaTKBI3BUIAIBI (MBICAIIEI,
Keioip amamaap dMOLUSHAIBI TYPaKChI3 0OJaibl,
OYJ1 63 Ke3€TiH/Ie METUAIINS POCIMiH IMTCHXOJIOTHUSIITBIK
TYpFBIIa KayinTi ereni; aj keibipeynepi mayasl
[Iemryre TCUXONOTHSIIBIK TYPFBIIa JalblH eMec
XKaFjaiia Kenei; MeauaTopiap MeIualus paciMi
JKY3ere achIpFaHa OChIHAal (aKkTopIapAbl Ha3apra
arynapsl KepeK).

7) Tayencizaik karupacbl. Emkimre o3
miKipiH TaHOall nay TapanTapblHA €3 LIENIiMAEpiH
KaObUIZayZa KOJAAy >KOHE KOMEKTECy MeIuallus
pociminiH Oip Heri3i 00BN TaObLIA B,

8) AxmaparTany KemiciMi Karugacel. by
KaFuJa TapanTapiblH CaHajdbl TYple TaHIaybl
0oJIFaH Ke3Jie FaHa OJIApJbIH MyjJeciHe call nay-
Il O3[IITIHINE WICNIyiMEH TYyCiHmipineai. Menu-
aTop Karuaa OOWBIHINA aKmapaTTapAblH KalHap
K631 peTiH/Ie KaThICIIal/Ibl, OJ1 TapanTap >KeTKUTIKTI
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TYPZE MAJIIMETTEpre He eKeHiHe Ko3 KeTKizce 00I-
IIBI KOHE erep MONIMETTEp JKETKUTIKCI3 0ojca Me-
JMaTOp aKMapaTThl Kajal ajiyFa OOJaThIHIbIFbI
JKOHIHJIE aKIapaTTaHbIPYHI THIC.

9) MenMaTOpIbIH MIHIACTI MayIbl IIENTy YIIiH
YCBIHBUIBIIN OTBIPFaH HYCKAHBIH YIIIIHIII TYJIFagapra
3USH KeNTIpMEHTIHAIriHE KO3 )KETKI3Y.

10) MmeauaTopIapAbIH a 1A AbIF b, IIBIHARBLIBIFBI
SIFHU ©31HIH OUTIKTLNIrT MEH >KYMBIC TaXipubeci,
COHJail-ak MeAWanus PoCciMiHIH  acrekTiiepi
JKOHIHAE IbIHAlel akmaparrap autysr  (http://
bostonlawcollaborative.com/blc/72- BLC/version/
default/part/AttachmentData/data/2005-07-
mediation- ethics.pdf?branch=main&language=def
ault).

¥kcac KaruJanap/sl AA. ApyTIOHSIH
eHOeKkTepineH kepyre 6omambl. O TaFel KOCHIMIIIA
MBIHaJIall KaFugaiapibl KeITipei:

Meauanus paciMi HOTHKECIH e KOJI )KETKI31ITeH
KemciMaep TEeK aKbpUIFa KOHBIMIBI TajanTaplaH
TYPYBI KEPEK;

Erep nmaynmel 1enry yIimiH —pPEeCTUTYIHMSIIBIK
paociM KoJijaHCa JKOHE TapamnTap OCBIHAAW paciM
meHOepiHae KeiciMre Keice KalTa KbLIMBICTBIK
KyZaJnayFa >KoI OepinMeni;

TaTtynacy keidiciMiHE KOJ  JKETKi3LIMEreH
JXKarjaia ic OOMbIHIIA OHTIpiCTE KiHOHI MOWBIHIAY
peTiHzme KapacTeipbiia anMai el (Apytioasa 2012).

KeiiGip aBTopmap eneyii Karuaaiap peTiHIC
JKOFapblia alThUTFAHJApJaH aHAFYpPJIbIM a3 Karu-
nmamapael kentipemi. Meicansl, Kapon JIx. Bpayn
MeIMalis PaciMi €Ki FaHa Karuaajiapra Herizaene i
JIETI ecenTeii:

1) TapanrapablH [Oayabl IHENIYTe KaThICTHI
JepOeCTUTIK KaFUIachl;

2) TapanTapblH 63apa KapbIM-KaThIHACHIH Ke-
HUTAETYII OedTapan YIIiHIIi jKaK TYBIHIAIT KaTKaH
CypakTap/ibl TYCIHYTe aCep eTe/li, TapanTap/IbiH Ha-
3apbIH OJIAPJIBIH ©3/ICPIHIH MY/ICIepiHe ayAapThIIl,
Jayael IIBIFAPMAIIbBUIBIK TYPFbIAA IIEHIYTe acep
ereni (http://www.gevim.co.il/image/users/89301/
ftp/my_files/pdf/Facilitative% ).

C.M. KamamnnkoBa meawanwsi KarugalapbiH
oJIapJbIH (DYHKIIMOHAIIBI MOHI OOWBIHINA YHBIM-
JMACTBIPYIIIBIK Karuaanap (epikTiTik jkoHe Oelira-
PanTBUIBIK) MEH PaCciMAIK Karuaanap (Tapantapabiy
JepOecTiri, KYIMUSIBUIBIK, BIHTBIMAKTACTBIK TICH
TeHAIK) nmen Oemin kKapacteipans! (Kamamramkosa
2010).

Tajakpl1ay xIHe HITHKeIep

Kazakcran PecnyOnMkachiHBIH MeaHanus Ty-
panbl 3aHBIHBIH 4 0aObIHAAa MemuaIus KYPri3yIaiH

80

MBbIHAJall KarugaTTapbl KOPCETINTeH: EepIKTLIIK,
MeAualys TapanTapblHbIH TEH KYKBUIBIFBI, MEIH-
aTop TOyeJCi3Airi MeH OeWTaparThUIBIFBI, Meaua-
Ul PAciMiHE aparnacyra KoJI OepMEYIIUTIK KOHEe
KYTHSIIBIK.

ColikeciHme, Memuamus Kymus SKypriziieni,
OFaH KATBICY €pIKTi JKOHE TapanTap TeH KYKBLIHI,
aJI IeTIal KbI3METi OelTaparl )KoHEe ToyeJIci3 OOobII
TaOBUTAIEI. ATaTFaH KaFUIaIapasl emKeH-TemKei
KapacThIpy Kepek.

Epikrinik. Xannel epexe OoiibiHIIa Tapan-
Tapael OamamMa pociMre KaTbICyFa MokOypieyre
6ommaiiner  (HocweipeBa 2001). TinreH pocimre
KaTBICYFa Kellice OTBIPBIIL, TapanTap OHbIH 9pi Kapai
JKATFACTRIPBUTYBIHAH TapaIrTapablH KeTiciMiMeH He-
Mece 3aHMEH MIHJIETTeIMece Ke3-KeNreH yaKbITTa
Oac TapryblHa Oonaapl. Anaiiia KaThICy, TaTy-
Jlacy MIHIETTEMECIH Ke3IeMeWi, TeK TaryJjacy
HYCKaJapblH ajall KapacTbIpy oHE COTKa Oapy-
naH Oenrimi-0ip Mep3imMre nediH TOKTaTta TYpPYyHIbI
Ounmipeni. aTairaH KarwaaHBI OipHEIIe acIeKTine
KapacThIpyFa 00JaIbl;

1) TapanTapablH 1ayabl aTalFaH paciMA KOJIJaHa
OTBIPBIN MIENTyTe KeTiCiM epiKTiIiri;

2) pociMre KaTbICy epiKTiIiri,
JKaIFacThIpyiaH 0ac TapTy MYMKIiHJIT;

3) naynmel Ienry HOTHXKECIHAE 6©3iHe ajFaH
MiH/ETTi OpBIHAAY EPIKTUIITI.

Kymusumeuteik.  JKanmer  epeskenep  OoibIHIIIA
paciMie KapacThIpbUIATHIHAAP OachblHAH COHBIHA
neiin kynust 6onbin Tabeutagsl (Hocwipea 2001).
Kemiccesmep OapbichiHma JKWHANFaH —aKmapat-
Tapra, kazbama  MaTepHaljiapFa  CIIKIMHIH
Kibepinyine Oomnmaiinbl. TeIHAAIBIM  OapBICHIH-
Ja CTEHOTpa(UsIbIK, 3IEKTPOHMABIK >Xa3bLIbIMIAAD
Kyprizinmeiai. TinteH pacimai XKyprizy KesiHzme
aHBIKTAJIFaH aKmnaparrap ©Oacka TaJKpliaynapraa
xapusitanyra okarmaiinel  (bpeoxuacKHit  2005).
IOHCUTPAJI raTynacTelpymbsl — perjaMeHTiHiH
20 0 coiikec MbIHamail epexke Oap: TapamTap
IoJIeNieMeNiep peTiHAe apOuTpakFa HEMece COT
TaJNKbUIAybIHA JlayFa KaTbIChl 0ap HeMece KOFbIHA
KapaMacTaH

a) gJaymel peTTey MYMKIHAITIHE KaTBICTHI
AUTBUTFaH MiKipIepli, YCHIHBICTAPIBI;

0) Tarynacy paciMi Ke3iHje TapanTapiblH MOii-
BIHJAYJIaPBbI;

B) J€NIJIIBIH YCHIHBICHI;

T') JeNAaAbIH Jayabl peTTey OOHBIHINA XKacaraH
YCHIHBICTAphIH ~ 0Oacka TapanThlH KaObUIgayFa
JNANBIHIBIFB (aKTICIH KENTipyre KoHE YChIHYbIHA
menzaerreHoeriai (https://mediacia.com/?ysclid=le0
Tndw161423929696).

Kynusiiputblk Karuaacel 3 aciekTiHi OipikTipeni:

pacimui
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M.K. Kanmabaesa xoHe T.0.

1) Meamamust paciMiH Kypriziny akTiciHig
KYITUSUTBUTBIFBL,

2) Meaumanusi ~ POCIMiIHIH  Ma3MYHBIHBIH
KYIUSUTBUTBIFRL. PociM ke3iHze OonFaH »karmainap
KaprsutaHOadapl. Bysl KarumaHBI JKy3ere achIpy
paciMie Tek aay CyOBeKTiIepi MEH MeIHaTOPIIbIH
FaHa KaThICYbIMEH KaMTaMachl3 eTLIeI;

3) KOJI KETKI3UINeH KeTiCIMHIH KYITASIIBUTBIFEL.
KeniciM Ma3MyHBIHBIH T€K OpBIHAATYFa >KATaThIH
OeJiri FaHa alIbLTYBl MYMKIH.

MenmuaTopasiH OeUTapanTBUIBIFEl JKOHE OHBIH
KBI3METIHIH TOyesCi3miri. ATanfaH KaruJIaHbIH
Ma3MYHBI:

1) mMemmatop 3 KBI3METIH JKY3€re achipyaa
POCIMHIH KaHJai-1a Oip HOTHIXKETe KOJI JKETKI3yre
MYZIEIi eMec;

2) Meauatop KaHmai-m1a Oip TapanTtaH, COHIai-
aK 0acka CyOBEKTIIepJICH TAYeIICi3;

3) w™memuatop OaramaMaijipl, KiHOJIAMAaWIbI,
KaHmai-1a 0ip TapamnThl )KaKTaMaiIbl;

4) MeauaTtopIblH KBI3METIHE apajacyra ol
Oepinmeiii;

5) JKamnmbl epeXxere coiikec MeauaTop KYpri3imn
JKaTKaH pociM  OOWMBIHINA  CIIKIMHIH — aJifIbIH-
Ja TyciHiKTeMe Oepyre MiHIETTI eMmec; amania
MEAMATOP/IbIH HOTHUXKEIIEPIH KOPCETE OTBIPHIN, 631
KbI3MET ETill OTBIPFAH OpraHfa ecen 0epyi MyMKiH
(Hoceipera 2001). by xepme MeawmaTopablH
KbI3MET KOPCETETIH apHallbl OpraHuap >Kaiibl aii-
THUIAIBI.

KopbITbIHABI

Kammer  Kazakcran PecmyOnmkaceiHma —Me-
IUalysi MHCTUTYTHIH, COHBIH IIIIHAE Meaua-
usl KaFuJajapblH JKy3ere achlpyra OaillaHBICTHI
Oipmrama mocenenep O6ap menm ecenreiimi3. Kazak-
ctad PecnyOnukachiHblH Meauanus Typalibl 3aHbI-
HBIH 4 0a0bIHA COMKEC MEAUALIUSHBI )KYPTi3y MbIHA-
Jail Karugaiapra CyieHe OThIPHIN JKYPri3inyl THIC:

Epikrimnik;

Menauanus TapanTapblHBIH TE€H KYKBUIBIFBI;

MenmuaTopaslH TOYeNCi3miri MeH Oedrapar-
TBUIBIFBL;

Meamanus paciMiHe apanacyFra jKoi Oepiimey-
LITIK;

Kynusnsik (https://online.zakon.kz/
Document/?doc_id=30928762).

Meauanus Karuiagapbl — MEIUAIUS Typalibl
3aHJbl TAJKbUIAYy MEH KOJJaHyna OacHIbUIBIKKA
anpiHAaThIH  OacTtaynapael Oinmipeni. Korapsima

KENTIpUITeH 3epTTeyIIiiepiH MKipJepiHe Tanfai
Kene, Oi3/iH OWBIMBI3IIA MBIHAJAW YCBIHBICTAPIBI
KeNTipeMis:

3aHHBIH HETI3Tl MaKcaTTapblH JKy3ere achl-
Py YIIH MEIUAlMSHBI PETTEYII XaJIbIKAPAIBIK
TaHBUIFaH KoHe KeHiHEH KOJIIaHBIIATHIH epeKenep-
JIeH TypaTsiH xanbikapaislk cayna (UNCITRAL)
KYKBIFbI ooiipiHma BYY KomuccusgaceHbIH
XaITBIKApajIblK KOMMEPIHSIBIK KeNiciM paciMi Ty-
panel TUNTIK 3aHBIHA CiTeMe Kacay MYMKIHIITiH
KapacThIpy KepeK. 3aHla XallbIKapalblK CTaHAapT-
Tapabl TiKeeh KepceTyre 00Iabl.

EpikTiik  KarumachlHa  MIHIETTI  HeMmece
KBa3U-MiHIETTI (Tapanrapia Oac TapTy KYKBIFBI
cakrajmaapl) OareITTayApl KOJNIAHyFa MYMKIHIIK
OepeTiH HOpMa EHTI3UIyi Kepek. 3aH IIbIFapy ca-
JachIH/A «erep 3aHJapMEH e3rellle Ke3JeIMece)
MeIuaIisra KaThICy epikTi OOJBIT TaOBLIadBI eIl
AHBIKTAy MACEJIECi XUl KOJIaHbLIAIbI.

Kymusimeik - karmpacel  OekiTinren 8 Oamra
Oi3MiH TIKIpiMI3Ie aTasFaH KaFWJIaHbIH KOJIIaHy
caJlacbl MEH KOpFay IIeri HaKThl KEJITIPLIiI
KapacThIPBUIFaHBl MaHBI3Ibl. 3aHAa KOpCETiNreH

HOpMaiap  KYIMSUIBIKTBI ~ JKeTKUTIKTI  TypAe
kopramaiinpl. CoHpal-ak epeke TEeK Meaua-
LIUsl KaTbICylIbIapblHA FaHa KarblcThl. Kymus

aKnmapaTThl alybl MYMKiH 0acka Jla TYJIFanap Mbl-
calpl TapanTapAblH OkyOaiimapbl Oyl Hopmara
KaTeICTHI emec. Erep Tapanrap Oackarma KeimiciMre
KeJMece HeMece erep MyHJall aKnapaTThiH alllbl-
JyBI 3aHMEH, COHBIH iIIiHAE MOXOYPIi TypAe Aayabl
mienry OOMBIHIIIA KeTlicIMMEH TaJlal eTiTMece, MeJTH-
arsi 6apbIChIHJIA ANBIHFAH OapJbIK aKmapaTTap He-
Mece oFaH OaillaHBICTBI OapiIbIK MAJTIMETTEpP KYIHs
00JIBITT TAOBLTAIIBI IET€H HOPMa €HTI31Ty1 THIC IeTeH
miKipaemis.

8 OanTbiH 2 TapMmarbl aKMapaTTbIH allbl-
Jqybl MEH JoJNenjeMellepliH HaijananyblHa
xon Oepinmeyin perrerigi. UNCITRAL Tuntik
3aHbIHEIH 10 0a0wr xoHe EO JlupexkTHBacHIHBIH
7 6a0bl maynel MIENTYMiH THIMAI 9omici peTiHae
MEAWAlUsSHBl aFa IIbIFApy YLIIH OacIIbUTBIKKA
aNbIHATBIH  epexesiep OOlybl THIC, COHBIMEH
KaTtap Jayjacyllibl TapamnTapra akmnapar YIOiH
«KakmaH» OOJIBIN KaJyFa XOHE OHBbI KEHIHHEH
COTTa mMaiiajaHyra O0ereT OOMybI THIC. 3aH KOI
OepyniH (OepiIMEYIIiTIKTIH) 2 acTIeKTICiH peTTeyi
Ka)KeT: TapanTaplblH AdJeNaeMeNep i Typepin
narigananbay MIiHAETIH, COHAAl-aKk COTTap MEH
apOUTpaXKIBIH MYHIAW JojenaeMenepre JKoj
OepiIMEYIIUIITiH TaHy MIHJETIH €HT13y1 KaKeT.
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A3AMATTAPADbIH SAEYMETTIK-EHBEK KYKbIKTAPbIH
KOPFAYAbIH K¥KbIKTbIK TETIKTEPI

AyHuexkysi  OOMbIHILA XaAbIKTbl  SAEYMETTIK KOpfay >KOHE asamarTapAblH  SAEYMETTIK-
eHbeK KyKbIKTapbl MacCeAeAepi ©3eKTi Ae eTkip MaceaeAepaiH kartapbiHaa. OcbiFaH 6aniAaHbICTbI
npobAemManapAbl aHbIKTayFa >K8HE OAapAbl LUEWYAIH >XOAAapbiH Tabyra OafblTTaAFraH BSPTYPAI
3epTTeyAep MeH TaAAayAap >KYPrisiayae. AsamaTTapAblH OAEYMETTIK-eHOEeK KYKbIKTapbl >KaArbl
KOFaMm YLIIH >X8He 8p aAam YLWiH YAKeH MaHbi3fa ne. Oaap eHOeKk caAacbiHAAFbl MYMKIHAIKTEPAIH
TEHAITIH, KEMCITYLLIAIKTEH KOPFayAbl XX&He KMbIH 3KOHOMMKAABIK, XKaFAaAapAa 9AEYMETTIK KOpFayAbl
KamTamacbi3 eTeAi. AzamaTTapAblH 9AeYMeTTiK-eHOeK KYKbIKTapblH KOpFay Kasipri KoramMAarbl ©3€eKTi
MiHAET. ByA aaeyMmeTTik-eHBeK KyKbIKTapbl SAEYMETTIK KOPFayAblH >XOHE asamartTap apacblHAAFbI,
OHbIH illiHAE eHBeK canaCbiHAAFbl TEHAIKTI KAMTaMachi3 eTyAiH Heri3ri keniAi 6anAaHbICTbI.

OAeyMeTTik-eHbeK KyKbIKTapbiHa eHOeK KYKblfbl, KEMCITYLLIAIKTEH KOpPFay KYKblFbl, 9A€YMETTiK
CaKTaHAbIPY KYKbIfbl, AEMAAbIC XXOHE AEMAAbIC KyYKblFbl, eHOEKKE TeH aKbl TOAEY KYKblfbl XXoHe
6ackanap Kipeai. Oaap apam KyKbIKTapblHbIH aXXblpamac 66Airi 60AbIN TabbiAaAbl K8HE OAAPAbl KOPFay
AAAMHbIH, KAAIP-KACMETi MeH BAEYMETTIK SAIAETTIAIKTI KypMeTTeyre KeriAAik 6epeai.

AAaNAQ, BAEYMETTIK-eHOeK KYKbIKTapbl 3aHHaMaMEH >KOHE XaAblKapPaAblK, KOHBEHLMSIAAQPMEH
KOPFaAFaHbiHa KapamacTaH, OyA KYKbIKTapAbl iCKe acblpy 8pAaiibiM iC >KY3iHAE KaMTamMachl3 eTiAMENAI.
JKyMbic Gepyluinep Kbl3METKEPAEPAIH KYKbIKTApbiH 6Y3ybl MYMKiH, MbICaAbl, >KaAaKblHbl YaKbITbIHAQ
TOAEMEY, KayircCi3aik neH eHOek HopmasapbiH 6y3y, KbI3METKEPAEPAI 8pTYpPAi OGeAriaep 6orbiHLLA
KEMCITy >XaHe T.6. COHbIMEH KaTap, KbI3METKEPAEPAIH Kernbip caHaTTapbl BAEYMETTIK CaKTaHAbIPYAQH
>koHe 6acka KeniAAIKTEPAEH aibIPbIAYbl MYMKiH.

COHADbIKTaH a3amaTTapAblH 9AEYMETTIK-eHOeK KYKbIKTapblH KOpFay ©3eKTi MiHAET GOAbIN KaAa
6epeai. ByA 3aHHamMaHbl XKaKCapTyAbl >X8HE OHbl TMIMAI iCKe acblpyAbl FaHa emec, COHbIMEH KaTap
azamartTapAblH 63 KYKbIKTapbl MEH MIHAETTEPI TypaAbl XabapAapPAbIFbIH apTTbIPYAbl, COHAAM-aK, KYKbIK,
KOpFay OpraHAapbiHbIH >KOHE SAEYMETTiK-eHOEeK KyKbIKTapblH KOpPFay CaAaCblHAQ >KYMbIC iCTEMTIH
6acka Aa MamMaHAAPAbIH GIAIKTIAINIH apTTbipyAbl Taaan eteai. CoHbiMeH Katap 6GapAblK, asamaTrap
YUWiH SAIA >K8He TeH eHOeK XXaFAaMAapblH KaMTamacbl3 eTy YLliH 6UM3HEeC NeH KOFaMAaFbl dAEYMETTIK
>KayarnkepLuiAik NPUHUMNTEPIH iArepiAeTy MaHpbi3abl. COHABIKTAH OCbl CaAapafbl 3aHHaAMaHbl YHeMI
>KETIAAIPIN, OHbIH TUIMA| OPbIHAQAYbIH KaMTaMachbl3 eTy KaxeT.

Ty#in ce3aep: eHbeK KYKbIFbl, KEBMCITYLLIAIKTEH KOPFay KYKbIFbl, DAEYMETTIK CaKTaHAbIPY KYKbIFbl,
AEMAABIC >KOHE AEMaAbIC KYKblIFbl, EHOEKKE TEH aKbl TOAEY KYKbIFbl.
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Legal mechanisms for protecting social
and labor rights of citizens

In the modern world, issues of social protection of the population and social and labor rights of citi-
zens are relevant for many countries. In this regard, various studies and analyses are conducted aimed
at identifying problems and finding ways to solve them. Social and labor rights of citizens are of great
importance for society as a whole and for each individual. They provide equal opportunities in the labor
sphere, protection from discrimination and social protection in difficult economic conditions. Protection
of social and labor rights of citizens is an urgent task in modern society. This is due to the fact that social
and labor rights are the main guarantees of social protection and ensuring equality between citizens,
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including in the field of labor.

Social and labor rights include the right to work, the right to protection from discrimination, the right
to social insurance, the right to rest and leisure, the right to equal pay for work and others. They are an in-
tegral part of human rights, and their protection guarantees respect for human dignity and social justice.

However, despite the fact that social and labor rights are protected by legislation and international
conventions, the implementation of these rights is not always ensured in practice. Employers may violate
the rights of employees, for example, by not paying wages on time, violating safety and labor standards,
discriminating against employees on various grounds, etc. In addition, some categories of workers may
be deprived of social insurance and other guarantees.

Therefore, the protection of social and labor rights of citizens remains an urgent task. This requires
not only improving legislation and its effective implementation, but also raising awareness of citizens
about their rights and obligations, as well as improving the skills of law enforcement agencies and other
specialists engaged in the protection of social and labor rights. In addition, it is important to promote
the principles of social responsibility in the sphere of business and the public in order to ensure fair and
equal working conditions for all citizens.Therefore, it is necessary to constantly improve legislation in
this area and ensure its effective implementation.

Key words: the right to work, the right to protection from discrimination, the right to social insur-
ance, the right to rest and leisure, the right to equal pay for work.
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[NpaBoBOI MexaHM3M 3aLLMTbI
COLMAaAbHO-TPYAOBbBIX NPaB rPaXXAaH

B coBpeMeHHOM MWpe BOMPOCHbI COLMAAbHOM 3aALUMTbl HACEAEHWS M COLMAABHO-TPYAOBBIX MPAB
rpaXkAaH SBASIOTCS aKTyaAbHbIMU AASl MHOIMX CTPaH. B CBS3M C 3TWMM, MPOBOAATCS pa3AMyUHble
MCCAEAOBAHMSI U aHaAM3bl, HarpaBAeHHble Ha BbiSBAEHWE MPOOAEM W MoucKa MyTern WX peLLeHus.
CoumanbHO-TPYAOBbIE TpaBa rpakAaH MMEIOT BGOAbLIOE 3HAueHME AAS OOLLECTBA B LIEAOM M AAS
Ka>KAOro YeAoBeKa B OTAEALHOCTU. OHM 06ecreumBaloT paBeHCTBO BO3MOXKHOCTEN B TPYAOBOW Chepe,
3aLUMTY OT AMCKPMMMHALMM U COLMAABHYIO 3aLLMTY B CAOXKHbIX 3KOHOMMYECKMX YCAOBMSIX. 3alumTa
COLIMAaAbHO-TPYAOBbIX MPAB rPa>KAaH SIBASIETCS! aKTyaAbHOM 3aAavert B COBpeMeHHOM obLiecTBe. JTo
CBS13aHO C TeM, YTO COLMAAbHO-TPYAOBbIE MpaBa ABAFIOTCS OCHOBHbIMM TapaHTUSAMM COLMAAbHOWM
3aWmThbl 1 obecneveHns PaBeHCTBA MEXKAY IpaXkAaHamK, B TOM UYMCAE U B cpepe TpyAa.

CoumaabHO-TPYAOBbIE MPaBa BKAIOYAIOT B Ce6S1 MPaBo Ha TPY A, MPABO Ha 3aLLMTY OT AUCKPUMUHALMK,
MpaBO Ha COLMAAbHOE CTpaxoBaHWe, MPaBO Ha OTAbIX M AOCYT, MPABO Ha PABHYIO OMAATy 3a TPYA MU
Apyrme. OHU SBASIIOTCS HEOTbEMAEMOWM HACTbIO MPAB YEAOBEKA, M MX 3aLUMTA rAPAHTUPYET yBAXKeHMe K
YEAOBEYECKOMY AOCTOMHCTBY M COLIMAAbHOM CMPABEAAMBOCTU.

OAHako, HeCMOTPS Ha TO, YTO COLMAAbHO-TPYAOBbIE MpaBa 3allMLLEHbl 3aKOHOAATEALCTBOM U
MEXAYHAPOAHBIMU KOHBEHLIMSIMW, peaAn3alms 3TUX MpaB He BCeraa obGecreumBaeTcsl Ha MpakTuKe.
PaboTtoaateAn MOryT Hapyluatb npaBa pabOTHMKOB, HaNMpUMEp, He BbIMAAYMBas 3apriAaTy BOBpPeMs,
HapyLuas HoOpMbl 6€30MacHOCTU U TPYAQ, AUCKPUMMHUPYS PabOTHMKOB MO Pa3AMYHbIM MPM3HAKaM U
T.A. Kpome Toro, HekoTopble KaTeropmm paboTHUKOB MOTYT GbiTb AULLIEHBI COLMAALHOIO CTpaxoBaHUs
MU APYrvX rapaHTum.

[MoaToMy, 3awmTa COLMAABHO-TPYAOBBIX MPaB FPaXKAAH OCTAeTCd aKTyaAbHOM 3aaadvenr. ITO
TpebyeT He TOAbKO YAYULLIEHWUS 3aKOHOAATEAbCTBA M ero 3PeKTUBHOM peaam3aLiu, HO M NMOBbILLEHUS
OCBEAOMAEHHOCTU FPaXKAaQH O CBOMX MpaBax M OOS3aHHOCTSX, a TakXKe MOBbILUEHWUs KBaAMMKaLLm
NPaBOOXPAHUTEAbHbIX OPraHOB W APYIMX CNELMAAMCTOB, 3aHATbIX B Cdepe 3alumTbl COLMAAbHO-
TPYAOBbIX MpaB. Kpome TOro, BaXKHO NMPOABMIaTb MPUHLUMIMbLI COLMAABHOM OTBETCTBEHHOCTM B Chepe
613Heca M O6LECTBEHHOCTM, 4YTOObI 06ECMEeUMTb CrpaBeAAMBbIE M PaBHbIE YCAOBUSI TPYAQ AAS
BCEX TPaXkKAaH.[Mo3ToMy HEOOXOAMMO MOCTOSIHHO YAyullaTb 3aKOHOAATEAbCTBO B 3TOM 0bAacTv u
obecneunBaTb ero apHeKTUBHOE UCTIOAHEHME,

KAtoueBble cAoBa: NpaBo Ha TPyA, MPaBO HA 3aLUMTY OT AMCKPUMMHALIMM, MPABO HA COLMAAbHOE
CTpaxoBaHue, MPaBo Ha OTAbIX M AOCYT, MPABO Ha PaBHYIO OMAATY 3a TPYA.
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Kipicne

XaJbIKThl QIIEYyMETTIK KOPFAYABIH MAaHBI3IbI
3JIEMEHTTEepiHIH  Oipi  OoJIbII  a3amMaTTapibIH
QNIEYMETTIK-eHOeK KYKBIKTapbl TaObUIafbl  Ja,
eHOCK cajachlHIaFbl MYMKIHIIKTePAiH TEHIITIH
KaMTamachI3 eTelli. KoraMHBIH Ka3ipri Ke3jeri qamy
CaTBICBIHJIA, SNEMJIET OlleyMETTiK-9KOHOMUKAIBIK
JKarMalIeIH YHEMi ©3Tepill OTHIPYBIHBIH CaJIIaphl-
HaH OYJI KYKBIKTapJblH ©3CKTUIIr Jay TYbIHIAT-
Maibl JKOHE KOJIAHBICTaFbl 3aHHAMaHBl YHEMI
YKaHAPTHII OTHIPYIbI TAJIAIl CTEII.

AzamaTTapiblH ONEyMETTiK-eHOCK KYKBIKTa-
pBIHA JKYMBICKAa OpHAJacy KYKBIFBI, TEH aJlaKkbl,
E€HOEKTI KOpFay, oJIEYyMETTIK CaKTaHABIPY, KOCIMTIK
OKBITY XoHe T.0. Kipeni. by KyKpikTap a3amaTTapra
KOCIIITI epKiH TaHJayFa, >KYMBIC OPHBIHIAFBI
KeMCITYyIIUTIKTeH KOpFayfa, JKyMbIcTaH ©Ooca-
Ty Ke3iHAe 9JIeyMETTiK KOpFayfa jkKoHe Oacka na
KeTJTIKTepre MyMKiHAIK Oepeti.

A3zamaTTapIIbIH = OJIEYMETTIK-eHOeK KYKBIKTa-
PBIHBIH ©3€KTLTIr ocipece IKOHOMHUKAJIBIK MdaF-
JapbICTap MEH €HOEK HapbIFBIHIAFbl TYPAKCHI3IBIK
KarmaWelHAa KepiHenmi. MyHpmall karmainapnaa
XaNBIKTBl  QJICYMETTIK KOpFay aca MaHBI3JIbI
OOJFaHABIKTAaH MEMIICKET a3aMaTTapra QlIEyMEeTTIiK
KEMULIIKTEp MEH KOJ11ayibl KAMTaMachl3 €Tyl THIC.

A3aMatrTap/IbIH 9JIeyMETTIK-eHOCK KYKBIKTapbIH
3epTTey  KYKBIKTBIK  FBUIBIM  CaJlACBIHJAFbI
MaHbI3/Ibl OarbITTAPIbIH KaTapblHIa, OHTKEHI OJI
KbI3METKEPJIEPIiH KYKBIKTBIK MOpTEOECiH KoHE
MeMJIEKeT OepeTiH oJICYMETTIK KeIIIKTep i 3epT-
Teyre OarbITTaIFaH. ATalFaH MOCEJICHIH ©3CKTUIIT
Oipkarap akTopIapMeH TYCIHIIpiIe/i:

1. XanpIKTBIH enoyip OeJri KajamaMarsl
eHOCKICH alHaibIcalbl. A3aMaTTapiblH —oliey-
METTIK-eHOeK KYKBIKTAphl OJIApIbIH CEHOEK KbI3-
METIHIH IIapTTapblH, )KYMBIC OepymIijep Taparibl-
HaH KEMCITYIIUTIKTEH YKOHE 3aHChI3 OPCKETTEPACH
KOpFayJbl aWKBIHAAWTHIH ONAPABIH  KYKBIKTHIK
MOpTeOECiHIH MaHBI3IbI ACTICKTIJICPiHiH Oipi.

2. DOKOHOMHKAHBIH JaMybl KOHE KOCim-
OpBIHJIAPJIaFBl MEHIIIK HBICAHAAPBIHBIH ©3Trepyi.
HapbIKTBIK ~ SKOHOMHMKA  JKaralblHJla  JKEKe
KOCIHOPBIHIAPABIH ~CaHBl apThIl  KeJemdi, Oy
KBI3METKEpIepliH eHOeK KYKBIKTaphIH 0y3y KayIliH
apTTHIPABI )KOHE a3aMaTTapIbIH JJICyMETTIK-CHOCK
KYKBIKTapbIH TEPEHIPEK 3ePTTEYli KaXeT eTe/Ii.

3. DxoHOMUKaHBIH >kahaHIaHYybl KOHE XaJIbIK-
apanblk craHmaprrap. Kaszakcran PecryOmukacs
azaMaTTap/blH 9JICYyMETTIK-€HOCK KYKBIKTapPBIHBIH
€H TOMEHT1 CTaHAAPTTAPBIH aHKBIHIANUTHIH XaJIbIK-
apajblK  YHABIMIApABIH ~ MYIIECi,  COHJBIKTaH

Oyl MoceleHi
XaJTBIKAPAIIBIK
Kaxer.

4. ONeyMeTTIK HIMENCHIC KOHE TYPaKCHI3IbIK.
AzamaTTapIblH QIEeyMETTIK-eHOEK KYKBIKTapbIHBIH
OY3BUTYBI KOFaMJIarbl QJIEYMETTIK IIHENeHIC IeH
TYPaKCHI3JBIKKA OKEIyl MYMKiH, SIFHH €J/IiH 9KO-
HOMUKAJIBIK JKOHE casici IaMybIHa Tepic acep eTei.

Ochuraiiia, a3aMaTTapablH OJICYMETTIK-eHOCK
KYKBIKTApPbIH 3€pTTeY KYKBIKTHIK FBUIBIM  asi-
CBIH/Ia TEpPEeHIpeK 3epTTey MEH Taigaydbl KaKeT
eTeTIH ©3eKTI MocelenepmiH Oipi OonbIm Ta-
Obutanpl. MyHaall 3epTTeyJepAiH HOTHXKemepi
KOJNJJAHBICTAFbl  3aHHAMAHBI  KETUIAIPY  JKOHE
Kazakcran PecnyOnmkachiHIarsl KbI3METKEPIICPIiH
KYKBIKTapbIH KOpFay ACHTeliH apTThIpy YIUiH Maii-
JIATIaHBLUTY bl MYMKIH.

3epAeney YITTHIK 3aHHAMAaHBI
CTaHIapTTapra OeliMaey YLIiH

OjlednerTepre Moy

A3amaTTapablH ~ QIEYMETTIK-€HOCK  KYKBIK-
TapblHA KATBICTBl TEOPHSUIBIK JKOHE TIKIpUOETiK
Macenenepre KaTbICTBl TOCTKEHECTIK MeMIIeKeT-
Tepae OipkaTap KaHAMIATTHIK JHUCCEpTAIUsIIap
KopranraH. Atan aiitkanaa: M.A. JlykesuoBa (JIy-
kbsiHOBa MLA., 2003), T.A. ComraukoBa (ComrHuko-
Ba T.A., 2005), H.I1. Cunopenko (Cunopenko H.II.,
2006), E.B. BacwibeBa (BacuibeBa E.B., 2000),
H.H. Ilonomapea (IlonomapeBa H.H., 2008),
M.X. XacenoB (XacemoB M.X., 2016), J.JI. PsI-
ckanueB (Peickanues /1.0., 2021).

ATtanraH 3epTTeyJiep Heri3iHeH a3amarTaplblH
€HOCeK  KYKBIKTApbhlH  KOpPFayAblH  KYKBIKTBIK
TETIKTEPiH, MEMJICKCTTIH OJEMIIIK KaybIMIACTBIK
MYIIIeCi peTiHAeTi KYKBIKTHIK KBI3METIH oJeMIIiK
JICHrelIeri xobanapra KaThICy KYKBIFBIHBIH QJIey-
METTIK KOPFalybIH, CHOCK asiChIHIAFbI QJICYyMETTIK
CEPIKTECTIKTI KEeUIeH i 3ePTTeyTe apHaJFaH.

gaicreme
3eprrey  omicHamMachl  JKaJdIbl  FBUIBIMH
JKOHE  JKCKE-FBUIBIMH  OJliCHAMA  TaJlalTaphbiH

yinectipy HeriziHAe KypbutraH. JKanmmbl FRUIBIMU
o/llicHamMara KOFaMJIbIK JaMyZIblH OOBEKTHUBTIK
XKoHE CYOBEKTHBTIK (hakTOpJapblH, ceOemn-canaap-
761 OaiilaHbIC YKOHE KATBHIHACTAP/bI, OJAp.bIH HH-
CTHTYLIMOHANM3AIMSIIAaHYBl MEH cyOopanHanus-
JaHybIH ecKkepy araabl. JKeke FhUIBIMH dficTep
peTiHae: GopMabIbl-3aHd, KYPBUTBIMIBIK-KYHETIK
Talgay, CaJbICTBIPMAIIBI-KYKBIKTHIK, KHCBIHJIBIK,
QJIEyMETTIK, Tanjgay »>KoHE CHHTE3[ey onicTepi
KOJIJTaHBUIIBI.
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AzaMarTap/bIH JJIEyMETTIK-eHOEK KYKBIKTapBbIH KOPFayIbIH KYKBIKTBIK TETIKTepi

Heri3ri 0esim

Kazakcran PecmyOmukackl ©31H OJICYMETTIK
MEMIIEKET PETiHAE KapHsulail OTBHIPBIIN, aJaMHBIH
KYKBIKTapbIH €peKIle aJaMH KYHIBUIBIK pEeTiHAe
TaHW  OTBHIPHIN, agaM JKOHE  a3aMaTTaplblH
KYKBIKTapbl MEH OOCTaHBIKTAPbIH KOPFay asiChIHIA
oenrimi Oip miHmerTemenepai Kabvuinaiinbel. bipak
Ta KaHai 1a 00JICHIH KYKBIKTApIKbI Kail FaHa jKa-
pHsiIan KOO a3, €H MaHbI3IbICH OJIapAbI iCKE achIpy
eKeH/Iiri OapmamMbI3Fra MaJTiM. OMip carackl HHIEKCI
OoiipiHIna ennepaid pentuHricinge Kaszakcran 56
opeiaaa  (https://top-rf.ru/places/121-rejting-stran-
po-urovnyu-zhizni.html).

AJ1aM KYKBIKTapbIH €H YIIKESH JKaIbIaaM3aTThIK
KYHIBUIBIK pETiHJEe OCKiTy opKallaH aJaMHbIH
oNapAael KOpFayJbl JKy3ere achIpyIblH HaKTHI
MYMKIHZAITIHIH OOJMybIMeH OalIaHbICTHI. Anam
©3iHIH OMIpIiK MynaenepiH KYKBIKTHIK KOpray
MYMKIiHZITIHEH aWBIphUIFAaH KaFjaimapaa amgam
KYKBIKTapbl HMHCTHUTYTHI Jla KOWbUIaAbl. bByran
KEHECTIK KOFaM MEH TOTAJIMTApJIbIK pexumi Oap
KOIITeTeH eNep i AaJeN peTiHae KenTipyimisre 0o-
TaJbL.

«AaM KYKBIKTapbl KOJAIbl >Kardailnapaa
Ja aBTOMATTHI TYpHE JKY3ere achIpbUIMaiiibl.
CoHIpIKTaH Ja, aJaMHBIH ©3 KYKBIKTaphl MEH
OoCTaHABIKTaphl YIIIH KYLI-XKirep, TIiNTi Kypecy
KaKeT, O aaaM KYKBIKTaphlH KOpFay TeTIiriH
KYpalTbIH IIapajap >KyleciHe TaOWFu Typhe
eHrizimyi kepex» (Jlykamesa, 1996). 3annamana,
FBUIBIMU  9fieOmeTTepae Oe «KYKBIKTBI KOpFay»
TEPMHUHI OPTYpJdi MarblHAJa KOJAaHBLIATHIHBIH
ecTe yCTaraH eH. 3aHHaMaJa «KYKBIKTHl KOPFay»
VFBIMBI Ko0iHece aOCTpakTimik cumaTtka. SrHwm,
MEMIIEKETTiH, OHBIH OpraHJApbIHBIH OY3BUIFaH
KYKBIKTapIbl KOPFay Typasbl HeMece KemIIiKTep,
Oenrinmi 6ip Oy3pIIMaraH KYKBIKTapAbl iCKE achIpy
HBICAHZIAPbI TYPasbl eKEHIr HaKTbU1aHOa, Oenrini
O0lp KYKBIKTapIbl KOpFay MYMKIHZITI peTiHae
KapacThIPbUIAIBL.

KYKBIKTBIK KemiIIikTepre KyKbIKTapAbl KOpFay
YFBIMBIHBIH KOJIEMiHE KipeTiH KYKBIK PEeTTey JKoHE
KYKBIK KOpFay >KaTajbl. AlaM KYKBIKTapbIH KOpFay
TETITT OV KemIIIKTEpli MEMIICKETTIK CasicaTThiH
KOMETIHCI3 OHBIH YHBIMAACTHIPYIIBITBIK-OKITETTIK
KOMITOHEHTIMeH OipikTipe anMaiinbl. MeMieKeTTiK
casicaT aJaM KYKbIKTapBIHBIH HETi3Ti  KaJIIbl
JKYHENK Kemimiri 0ojla TYpBIT, TYPaKTBIIBIKTEI,
CasiCl PeXHUMJIi, OWIIK OpraHapbIHBbIH KOFaMMEH
KapbIM-KaThIHACHIH ~ aHBIKTAHABI JKOHE OpTYpIIi
pecypcrapabl  Taptaabl. COHOBIKTaH 1a, agam
KYKBIKTapbIH KOPFay TeTiri KeOiHece MEeMIIEKETTIK
opraHiap MEH MeKeMeJep, TYPaKThl KYKBIKTHIK
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OalimaHpICTap apKBUIBI JKY3€re achlpblUiajbl. MeM-
JIeKeT KOFaMMeH Oipre agaM KYKBIKTapblH KOpFay
MEXaHM3MiHIH YHBIMIACTHIPYIIBUTHIK, HOPMAaTHUBTIK
JKoHE 0acKa 3JICMEHTTEPIHIH KaFJaiibIH aHBIKTa Ib1.

AnaM KYKBIKTaphIH KOPFay TETirl KYKBIKTapIbl
KOpFay JKoHE KOpFay IpoLeciHe MaTepHaIbIK, casi-
cH, ic KYprizy, KaJpiblK XoHE Oacka Ja pecypc-
TapAasl TapTyFa MYMKIHIIK O€peTiH HOPMAaTHBTIK,
YHBIMIACTBIPYIIBUIBIK, aKMAPaTTBIK 3JIEMEHTTEPAl
KaMTHIBL.

AnaM  KYKBIKTapblH  KOpFay  TETIKTEpiH
XikTeyre Oonampl. by TeTikrep keOiHece YHBIM-
JACTHIPYIIBLIBIK JIIEMEHTKE OalmaHBICTHI
OoJIFaHIBIKTaH, ONaplbl OpraHgapAblH, YHBIM-
TapabIH, MEKEMeJIEPIiH TYpi MEH CHUIIAThIHA Kapau
KIKTEy OpPBIHI. AlaM KYKBIKTapbIH KOpFay TETiriHiH
YHBIMIACTBIPYIIBUIBIK 3JIEMEHTTEPI MEMJICKETIICH
HeEMece KOraMMEH OaiIaHbICTBI OOJIFAHABIKTAH,
onmapApl MEMIICKETTIK JKOHE KOFaMIBIK  Jell
KapacTelpaMbl3. CoHzai-ak XaJbIKapajblK HKOHE
imki nen Oesyimisre ne Oomaabl.

bizmin 3eprreyiMmizne amaM MEH a3aMaTrThiH
QJIEYMETTIK-eHOEK  KYKBIKTapblH  KOPFayIblH
MEMJIEKETTIK TeTIKTepl Typajsl €e3 KO3FaiMBI3.
MyHpaii TeTikTepre:

- MEMJIEKETTIK OWJIKTIH >KOFapbl OpTaHIaphbl,
srau KPIIpe3unenti, KP agam KyKbIKTapbKOHIHIET
yoKin, JKorapel ay AMTOPIIBIK MaaTa CUSKTHI OpraH-
Jap MEH Jayas3bIMIbl TYIFaIapAblH 3aHHAMAJBIK,
Oakplulay-TeKcepy,  capanTaMallbIK-TallaMalbIK,
yiinecTipy, aknapaTThIK-aFapTYLIBUIBIK KBI3METI;

- aTKapymel OWJIK OpraHmapbIMeH KOopray
tetikTepine KP ykimerinig, KP II Munuctpoiirigis,
KP Hencaynsik cakray munuctpiirinia, KP Exnbex
JKOHE XaJTBIKTHI 9JIEYMETTIK KOPFay MUHUCTPIITIHIH
XKOoHE T.0. aTKapymsl OWIK OpraHJapbIHBIH
Oakpuiay-Kajarajay, aklapaTThIK JKOHE YHJIecTipy
TETIKTEPI;

- COT, IPOKYpaTypa *KoHe e3re JIe KYKBIK KOpFay
OpraHaapbIMEeH KOJIAaHBIIAThIH KOPFay TETIKTEPI;

- OKeprimkTi e3iH-e31 Oackapy XyWeciHme
KOJITAHBUIATHIH KOpFay TETIKTepi;

- KOCINTIK OJaKTapAblH JKOHE e3re e
KOFaMBIK OipJecTIKTEpMiH €HOEK KYKBIKTaphIH
KOpFay TETIKTEepi XKaTaJbl.

SIfHU, oneyMeTTIK-eHOEK canachlHAArbl anam
KYKBIKTapblH Kopray TteTikrepi Kazakcran Pec-
nyOnuKaceiHblH, ~ KOHCTHTYLMSICBIMEH — KeMilgeH-
IipiareH azaM MEH a3aMaTTblH KYKBIKTapbl MEH
OOCTaH/IBIKTAPBIH KOPFayIlbl iC KY3iHIE JKYy3ere
achIpyIbIH HOPMATHBTIK-KYKBIKTHIK ~aKTilepiHe
pacimaenTeH nporexypanap OO TaObLIA B

A3zamaTTapIblH OJICYMETTIK-€HOCK CcajachlH-
Jarbl KYKBIKTapblH KOpFay TETIrH Tajjay YIIiH
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KYPBUIBIMIAPIbI, 3JIEMEHTTEpIi (OpraHaap/sl, ja-
ya3bIMJIBl TYJIFANIaplbl) Talay FaHa eMec, COHBI-
MeH Oipre oyiap/IbIH (HYHKIIMOHAIBIK MaKCaThl MCH
KBI3METIH aHBIKTAY 6T€ MaHBI3]IbL.

Kazipri yakpITTa oJIeyMeTTiK-eHOCK cajachIH/Ia-
FBI KYKBIKTapbl KOPFayAblH YII Oipfei emec
TeTiKTepi Oap:

1) Kazakcran PecmyOnmKachIHBIH MEMIICKET-
TIK OWJIIK OpraHAapbIMEeH KOJIJaHBUIATHIH MEMJICK-
€TTIK TETIK;

2) KepruTiKTi ©31H 631 OacKapy opraHaapbIMEeH
KOJIIAHBUIATHIH TETIK;

3) oneyMeTTiK-eHOeK MocelenepiMeH apHaibl
TYpZie alHAIBICATHIH KOFAaMIBIK OipJIeCTIKTCPMEH,
KOCIITOIaKTaPMEH KOJIIaHbLIATBIH TETIKTEP.

AranraH yisIMIapnaH 0acka, oQJIeyMETTiK-
eHOCK KYKBIKTapblH Koprayra Oenriai Oip Ta-
JAnTapAbl KOSATHIH CasiCH TapTUsIap HeMece
KOFaMJIBIK KO3FaJbICTap KaThica amajel. bipak Ta,
Oy yileIMmap oneyMeTTiK-eHOeK KYKBIKTaphIH
KOpFayJIbIH €peKIe TEeTIrH Kypad amMaiijibl.
AWTaNBIK, KOCITOMAKTapFa MEMIIEKET SJIeyMETTIK-
eHOeK KaTbIHacTaphl asCBHIHIAFBI KeHOip >kapus
GbyHKUMSUIApAB! aTKapyabl KYKTEHTIH Oosca, Oacka
KOFaMIBIK  OIpJICCTIKTepIiH alablHma OyHmait
MiHIET KOHBIIMAaNIbI.

OJNEYyMETTIK-eHOEK KYKBIKTaphIH KOPFay JKEKe

KOHE YKBIMIBIK OpPEKEeTTep AapKbUIbI, MBICAIIBI
epeyunuep TYpiHae *acaaabl.
OJeyMeTTIK-eHOCK  KYKBIKTapblH  KOpFay

TETITiHIC MaHBI3ABI POJITe MEMJIEKETTIK 9JIICTEp HE.

1. AszaMaTTap/blH 9JCYMETTIK-CHOCK KYKBIK-
TapblH KOPFayJbIH KYKBIKTBIK TETIrl a3aMaTThIH
3aHMEH KOpFaJaThlH KYKBIKTapbIH KOpFay JKoHe
KaJMblHAa KENTIPYIi Ky3ere achlpaThlH KYKBIKTHIK
HOpMaNapAblH, KYKBIKTBIK  MEKEMellep  MEH
KYKBIKTBIK TIPOIEAypaapablH >KUBIHTHIFBI OOJIBII
TaObLIaIbI.

2. AzaMaTTapiplH oJeyMETTIK-eHOeK KYKBIK-
TapelH KOpPFayHbIH OipbIHFal, KeMeHaI TETIiriHe
KeJiecl TeTikTep i 0ein KapacThlpaMbI3:

a) KP oprammapsiMeH xy3ere achbpbUIATHIH
MEMIJIEKETTIK TETIK;

0) JKeprilikTi e3iH 031 6ackapy opraHaapbIMEH
JKY3€Te achIPbUIATHIH TETIK;

B) QJIEYMETTIK-€HOEK MocelenepiMeH apHaiibl
TYpJE alHaJBICATBIH KOFaMJBIK OipJecTiKTepMeH,
KoCIITOTaKTapMEH KOJIIaHBIIIATHIH TETIKTEP.

3. A3saMarTapAblH  9JCYMETTiK-€HOCK  Ky-
KBIKTapblH ~ KOpFayIblH  CyObekTinepi  OobIn
MEMJIEKETTIK OpraHaap >KoHe JIaya3bIMIbl TYJIFaIap
TaObLIA/IbI.

4. A3zamarTapIblH 9JICyMETTIK-€HOCK KYKBIK-
TapblH KOPFayIblH OOBEKTICI OOJNBINT KYKBIK HOp-

Machl, HOpMajapMeH OeNriJeHreH CyOBheKTUBTIK
KYKBIK, COH/Iail aK 3aHMEH KOpFalaThlH MYIZeE Je
TaOBLUIAIBL.

5. KYKBIKTBIK IpoIeypaiblp — Oy aJJaMHBIH
QJIEyMETTIK-eHOEK  caJachlHIAAarbl  KYKBIKTapBhIH
Kopray Tocinmmepi. Omapapl: HETi3ri, sSIFHA TiKeleh
KOpFaybl KamMTaMachl3 C€TEeTiH JKOHE >KaHaMa
KOpPFay Ikl KAMTaMachl3 €TeTiH KOChIMIINA (KOMEKIIT)
Jer OeJIreH JKeH.

Bipinmi canaTka Kkeleci KOpray oJicTepiH
KATKBI3aMblI3:

1) azamMaTTapIbIH OJIEYMETTIK-CHOCK KYKBIK-
TapblHBIH ~ OY3bUIYbl  Typajbl  OTIHIIITEpAi,
HIaFBIMIAP/IBI )KOHE O3T¢ JIe XabapiaaMaapabl Kapay
JKOHE TeKcepy.

2) 3apjan MeKKeHAepre OlMapAblH KYKbIKTapbIH
KOpFay TopTiOiH TYCiHAIPY.

3) coT mporecine 6acTaMalIbLUIBIK XKacay HeMe-
ce KaTbICy.

4) oneyMeTTiK-eHOeK KYKBIKTHIK KaThIHACTAPHI
CallaChIHJIAFbl KBUIMBICTAp MEH KYKBIK OY3yIIbI-
JBIKTApAbIH ~ ajJIblH ally JKOHE OJKOJBIH Kecy
MaKcaThIHIIa TeKCepyJIiep, Teprey kKoHe e3re e ic-
KUMBLIIAp KYPrizy.

5) azaMaTTapiplH OJIEYMETTIK-€HOCK KYKBIK-
TapblH OY3yIIBUIApABI SIIKEpeNey KOHE opTYpIi
XKayarnKeplIiTiKKe TapTy.

6) a3zaMaTTBIH SJICYMETTIK-€HOCK KYKBIKTaphIH
OY3aTBIH aKTire OCHI aKTiHI IIBIFApFaH OpraHFa He-
Mece JIaya3bIMJIbl alaMFa Hapa3bUIbIK KENTIipy.

7) eKineTTi opraHfa HeMece Jiaya3bIMIbI
aJlaMFa a/IaMHBIH JKOHE a3aMaTThIH KYKBIKTaphl MCH
0OCTaHABIKTapBbIH OY3YIIBUIBIKTAPIIBI KOO TYPajbl
YCBIHBIC E€HT13Y.

Exinmi canaTka:

1) HOpMaTHBTIK-KYKBIKTBIK aKTilIep i KaObL1Iay.

2) OGipbIHFall MEMIIEKETTIK CascaTThl JKYpPri3yai
KaMTaMachI3 eTy.

3) a3zaMaTTapiblH QJICYMETTIK-€HOCK KYKBIK-
TapbIH KOPFay MpOLeTypackiH TiKelelH KaMTaMachl3
eTeTiH nepbec opraHmap Kypy JKOHE OJapIbIH
KbI3METIiH OaKbLUIay.

4) OarmapiaMaibIK KYKaTTapAbl d3ipiey xKoHe
OJIApBIH KY3€ere achIPbUTYbIH KAMTAMAChI3 ETY.

5) Kasakcran PecmyOnukachIHBIH ayMarbIHIa
a3aMaTTapIblH  JJIEYMETTIK-eHOEK  KYKBIKTapbIH
CaKTaybIH OaKplIay )KOHE KaJlaranay.

6) yiuecTipy KbI3METi jKaTalbl.

CoHBIMEH, a3aMaTTap/blH  OJICYMETTiK-CH-
0K KYKBIKTapblH KOpFay KONTEreH enjepieri
MEMIJIEKETTIK CasicaTThIH MaHBI3bI SJIEMEHTI OOJIBII
TaObUTaABl. By MeMIeKkeTTiH 3 a3amarTapblHa
eHOEK €Ty KYKBIFBIH, )KYMBICIICH KAMTY CAJIaChIH/IaFbl
TEH MYMKIHIIKTEP/i, >KYMBIC OPHBIHJAFbl KEMCITY-
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LIJTIKTEH KOPFayIlbl, 9JCYMETTIK KOpFayZIbl *KoHE
T.0. KaMTaMachI3 €TETiHIH OUIAipe .

OJleyMeTTIK-eHOCK KYKBIKTapblH KOpFay TeK
MEMJIEKETTiH MiHJIETi FaHa eMec, XKYMBIC Oepyriiep
MEH KbhI3METKEpJICpiH MIHICTI €KeHIH aTam oTy
opeiH/bL. JKyMmbic Oepyiiiyiep eHOCK 3aHHaMacChIH
CaKTaybl, ©3 KbI3METKEpJIepiHe JIAHBIKTBI E€HOEK
JKarmaWimapel MEH JKajdakbl Oepyi Kepek, ai
KYMBICIIBIIAp ©37epiHiH eHOeK MiHACTTEepiH cama-
JIBI KOHE KayarKePIITIKIEH OPBIHAAYBI THIC.

A3zamaTTapabIH 9JICYMETTIK-eHOCK KYKBIKTaphl
Kalmbl KOFaM YIOIH XOHE op ajJaM YIIiH YIKEeH
MaHp3Fa ue. Onap eHOEK calachIHIaFbl MyM-
KIHAIKTEepAiH TCHIITIH, KEMCITYIIUTIKTEH KOPFayIbl
KOHE KWBIH DKOHOMHUKANBIK >Karfaijapaa oney-
METTIK KOpFaylpl KamTamachid eTefi. COHIBIKTaH
Jla, OCBHI cajlajiarbl 3aHHAMaHBl YHEMi >KeTUIIipim,
OHBIH THIMJ1 OPBIHAATYBIH KAMTaMacChI3 €Ty KaKeT.

AzamatTap/bIH OJeyMETTIK-eHOCK KYKhIKTapbIH
KOpPFayIOblH KYKBIKTBIK TETITl KYMBICKEpIepIi
KyMbIC Oepyluiiep MeH MeMJIEKET Taparlbl-
HaH OJIApJbIH KYKBIKTApbIH OY3yJaH KOpFay.bl
KaMTaMachl3 E€TEeTiH KYKBIKTBIK HOpMalap MEH
WHCTUTYTTapAbIH XyHeci Oombim Tabbuiazel. On
KeJeci dJIeMEHTTEP I KaMTHIBI:

1. HopMaTHBTIK-KYKBIKTHIK akTijep. Kazakcran
Pecnyonukaceiabiy Koncrurynusicer (https://adilet.
zan.kz/kaz/docs/K950001000 ), KP Exnbex Konekci
(https://adilet.zan.kz/kaz/docs/K 15000004 14) sxone
HOPMATHUBTIK aKTUIEP KBI3METKEPJIEP MEH YKYMBIC
Ocepymriyiepain  KYKBIKTappl MEH  MIHACTTEpIH,
COHJIali-aK oJiap/ibl KOpFray TETIKTepiH Oenriieimi.
HopMaTuBTIiK KYKBIKTBIK aKTiep a3amarTaplblH
QJIEYMETTiK-eHOEK KYKBIKTAPBIH KOPFay1a MaHbI3 bl
penre ue. Omap MeMIIEKET, XYMBIC Oepyuriiep
JKOHE IKYMBICIIBUIAP aPAChIHAAFbl KATBIHACTAP/IBI

peTTEHTIH  KYKBIK  HOpPMaJlapblH  KaMTHUTBIH
KYoKaTTap.

A3zaMaTtTap/bIH 9NIeyMEeTTiK-eHOeK KYKBIKTaphIH
KOpFay cajachlHIa HOPMATHUBTIK  KYKBIKTHIK

aKTiep KyMmbIc Oepyuriiep MeH KbI3METKepIepIiH
KYKBIKTapbl MEH MIiHAETTepiH, E€HOEKaKbl Teley
TOPTIOIH, ONEYMETTIK  KEMUITIKTepAi, eHOeK
KaraalnapbIH, eHOCK AayJapblH Iy pPaciMaepiH
JKoHe T.0. Oerineimn.

CoHbIMEH  Karap, HOPMATUBTIK-KYKBIKTBIK
aKTiJiep KbI3METKepIIEpAiH KYKBIKTaphl MEH MEMJIe-
KeT OEpETiH AIeYMETTIK KeIAIKTeP IiH CaKTaTybIH
0akpulay TETIKTEpiH KaJblNTacThipanpl. MyHnai
TETIKTEp a3aMaTTapAblH E€HOEK KYKBIKTapbl MEH
QIEYMETTIK KeMUMIKTepiH KOpFay cajachIHIarbl
3aHHAMaHbl CaKTaMaWThIH JKYMBIC Oepyurijiepre
KaTBICTBl ~ MOXOypiiey  IapajapblH  KaMTYBbl
MYMKiH.

90

Anaiina, asamaTTapAblH  QJIEyMETTIK-€HOEK
KYKBIKTAPBIH KOpPFayIaFbl HOPMATHBTIK-KYKBIKTBIK
aKTiJepiH THIMIUTITI OJIApIBIH OYPHIC d3ipIIeHyiHe
JKOHE KaObLIJIaHyblHA, COHJIAN-aK OJNap/bIH OpPbIH-
JANybIH Oakpuiayra OaiaHbICThL. SIFHH, KOFaMIBIK
caHa MeH a3aMarTap/blH 63 KYKBIKTapbl MEH
MIHJCTTEpl Typaiabsl xabapmap Oo0Jybl, COHIAi-aK
onapbIH MYJJICEepiH KOpFrayFa OelceH Il KaThICyhl
MaHBI3/Ibl POJ aTKAPaJIbl.

2. MewmiekerTik Oakpuiay. MemiiekeT eHOEK
3aHHAMACBIHBIH JKOHE KbI3METKEPICPiH KYKBIK-
TapbIHBIH CAKTATYbIH OaKbLIAYIbl )KY3€ere achbIpajibl.
MewmiiekeTTik 0akpuIay MPOKYypaTypa, COTTap KOHE
MEMIICKETTIK KaJiarasay jkoHe 0akbluiay opraHiapbl
apKBLIBI JKY3€eTe achIpbliaabl. MeMJICKETTIK OaKbLIay
azaMaTrTapJblH QJICYMETTIK €HOEK KYKbIKTapbiH
KOpFay/Ja WICHIyIn pej arkapaasl. MeMIeKeTTiK
0akpuIay €HOCK YKOHE JKYMBICIIIBUIAPABI 9JICYMETTIK
KOpFay Typajbl 3aHHAMaHBIH CaKTaIYblH KaM-
Tamachl3 eTyre, COHal-aK )KyMbIC OepyIiiiep Tapa-
MbIHAH OChI KYKBIKTApP/IbIH OY3bLIYbIH O0JIAbIpMayFa
OaFpITTaJIFaH.

MemitekeTTik OaKpUIayIbl KEPTiTIKTI aTKapy
OpraHaapbl, TYTBIHYIIBUIAPABIH  KYKBIKTApBIH
KOpFay OpraHaapbl, CalblK >KOHE Kap)Kbl OpraH-
Iapel JKoHE T.0. OpTYpJli opraHmap >XKy3ere achl-
pambl. Onap KyMbIC OepylIijiepJiH eHOCKaKbI,
eHOCK KaFJaiaphl, SJIC€YMETTIK KEIIIIKTED KOHE
KYMBICIIBIIAPABIH  KYKBIKTAPBIH KOCa allFaHja,
eHOCK 3aHHAMAaCHIHBIH TaJalTapbIHBIH CAKTaTybIH
TEeKcepe/Il.

MemMyekeTTik Oakpliay eIaeri oJeyMETTiK-
SKOHOMUKAJIBIK SKaFJIalIblH MOHUTOPHHIIH KOHE
OHBIH a3aMaTTapIbIH JJNCYMETTIK CEHOCK KYKBIK-
TapblHA OCepiH TanjmayJpl KamMTHIbl. Tannay
HETI3IH/Ie aTaJFaH KYKBIKTapJsl KOpray OOMbIHIIA
MBICAJIbI, €H TOMEHTI KalaKbpIHBl OENTijicy Hemece
QJIEYMETTIK TOJIEMIEpPi KOTepy CHSAKTHI Iapayiap
KaObUIAaHaIbL,.

Ocbunaiiiia, MeMJICKeTTIK 0Oakpuiay as3aMaT-
TapJIbIH AJICYMETTIK €HOCK KYKBIKTapbhlH KOpFay/a,
OJIapJIbIH CAKTAJIyblH KaMTaMachl3 €TyAE KOHE
KYMBIC OepymIiiep TapanblHaH OY3YIIBUTBIKTAP IBIH
aJIJIbIH aJTyJia MaHbI3Ibl POJT aTKapabl.

3. Kocimomakrap oHe 0Oacka Ja KOFaMJIBIK
yiteimaap. Kocinogakrap MeH 6acka ja KOFaMbIK
yHBIMIap KYMBICIIBLIAPBIH MY ICICPiH KOPFaii bl
JKOHE OJIap/Ibl 3aH asiChIHIA KOpFayabl KaMTaMachl3
ereqi. Onap eHOEK JKaHKalJapblH MICNIyre, cOTTa
KBI3METKEPJICPAIH MYAAETEpiH KOopFayFra, €HOCK
KYKBIFBI Mocenenepi OOWBIHIIA OKBITY MEH KCHEC
O0epyre kemekrece amaapl. Kacimomakrap MeH
KOFaMJIBIK YHBIMIAp a3aMaTTap/blH QJICyMETTIK
eHOCK KYKBIKTaphIH KOpFay/ia Ja epeKIle peire ue.



H.B. Kankaesa xoue T.0.

Omnap >KyMBICIIBUTAPABIH MYAeTIepiH Oinaipe OThI-
PBIII, OJApIBIH E€HOEK JKaFlaiapbIH, KaJTaKbIChIH
JKOHE OQJIEYMETTIK KeMUIAIKTepiH jKaKcapTy YIIiH

Kypece/i.
KocimomakTap >xyMbIC OepyTIiiepMeH YYKBIMIIBIK
KeJicce3lep  KYpriseli  JKOHE  TaparnTap/IbiH

KYKBIKTapbl MEH MiHJIETTepiH OeNTiNeTiH XoHe
KYMBICIITBITIAPFa OJIEYMETTIK €HOEK KeIIAiKTepiH
OepeTiH YKBIMIBIK [IAPTTAp JKacacyFa YMThLIA b,

Koramnmelk  yiibiMmap Jga  a3amMaTTapiablH
OJICYMETTIK €HOEK KYKBIKTApBIH KOpFayMeH aifHa-
JIBICATBIH YHBIMIAPIBIH KaTapbiH/a O0IYbl MYMKIiH.
Omnap eHOeK oHE >KYMBICHIBLIAPABI QIEYMETTIK
KOpFay Typajbl 3aHHAMaHBIH CaKTaJlyblHA MO-
HUTOPUHT JKYPri3e OTBIPHIN, 63 KYKBIKTAPBIHBIH
OY3BUTYBIHA Tall OOJFaH KYMBICIIBIIAPFA KYKBIKTHIK
KOMEK KOpCeTe/Ii.

CoHbIMEH KaTap, KoCiloJaKkrap MEeH KOFaMJIbIK
yiBIMIap KYMBICIIBUIAPBIH MYAZEIEpiH KOpFal,
©3 YCBIHBICTApbl MEH OacTramMallapblH YChIHA OThI-
PBII, >KYMBICHIBUIAP/BIH €HOCK JKOHE OJICYMETTIK
KOpFay 3aHHAMacChIH 93ipJieyre KaThica alaIbl.

Ocplnaifia, KoCIMOAaKTap MEH KOFaMJIBIK
yiibIMIap  a3aMaTTapAblH  QJNEYMETTIK  eHOeK
KYKBIKTapbIH KOpFayna, OJapAblH MYIAENepiH
KOpFay/a >KoHE OJlapJblH EHOCK Karmaninapbl
MEH OJIEYyMETTIK KeMUIOIKTepiH »KaKkcapTy YILUiH
Kypecy/ie MaHbI3[IbI POJI aTKApaJIbl.

4. Cot apkbuiel Kopray. Keismerkepiep, erep
ONIAPJIbIH QJIEYMETTIK-€HOCK KYKBITAphl OY3bUIFaH
XKarJaina, 63 KYKbIKTapsl MEH MYIIENIepiH Kopray
ylIiH coTka xyrine anangsl. Corrap eHOeKk naay-
JApbIH  KapacThlpa  OTBIPBI,  KOJIJAHBICTAFbI
3aHHaAMara Colikec mIemmnmaep  KaOBUIManIbI.
HopMmaTuBTIK KYKBIKTBIK aKTiJiep a3aMaTTap.IbIH
QJIEYMETTIK-eHOEeK KYKBIKTapbIH KOpFrayna
MaHBI3IBI PO aTKapaabl, OipakK oiapasl iCKe achl-
Py YIIIH a3aMarTapliblH €HOCK KYKBIKTapbIH COTTa
KOPFay/IbIH THIMJII TETIr1 OOITYBI KaXKeT.

A3zamaTTapIbIH 9JICYMETTIK-eHOCK KYKBIKTaphIH
COT apKbUIbI KOpPFayJblH MOHI a3aMarTap.ibiH
eHOEK KYKBIKTApPBIHBIH OY3bUTYbIHA, OHBIH IIIiHJE
JKaJlaKbIFa, >KYMBIC yaKbIThIHA, JEeMajbICKa, CHOEK
JKaraiiapbeiHa JkoHEe T.0. KaThICThI IAFBIMIAPMEH
COTKA XKYTiHE aJlaThIHABIFBIHAH alKbIH KOPIiHEeI.

Cor memrimzaepi  KpI3METKedi  OYPBIHFBI
JKYMBICBIHA KaJlbIHA KEeNTipyAi, >Kalakbl OOMbIH-
a KapbI3Obl TOJeyli, KEeNTIPIIreH MOpaibIbIK
3USHIBI OTCYIl JKOHE OY3bLIFAaH KYKBIKTap/Ibl
KaJlblHAa KeNTipyIiH 0acka IMapalapblH KaMTybl
MyMKiH. COHBIMEH KaTap, COT apKbLIbl KOpFay 63
JKYMBICIIBUIAPBIHBIH, €HOCK KYKBIKTApBIH OY3aThIH
JKYMBIC Oepywiiyiep YIIiH jka3a TaraldbIHAAYIbIH
THIMITI KYpaJbl 00J1a aajsl.

Anaiina, asamaTTapablH  QJIEyMETTIK-eHOCK
KYKBIKTapbIH COT apKbUIBI THIMJII KOPFay YILIiH /i1
JKOHE TOYEJICi3 COT MPOIIECiHe KO KETKi3Y, COH/Ial-
aK KOpFay KYKBIFbIHA JKOHE aJBOKAT KYKBIFbIHA
Kemuiaik Oepy KaxeT. As3aMaTTapAblH COTTa €3
KYKBIKTapBIH KOPFayhl KoHE eHOCK KYKBIKTaphIHBIH
Oy3bUTYBIH OOJIBIpMAy YIIIH KaliblH Oykapa apa-
CBIH/Ia KEHIHEeH KYKBIKTHIK aKnapaT [eH KeHecTepre
KOJI )KETKi3y KaXKeT.

Ocpinaifia, azaMaTTap/bIH QIIEyMETTIK-
€HOCK KYKBIKTapblH KOPFayIblH KYKBIKTBIK TETiri
KbI3METKEpJICpAl OJIApABIH KYKBIKTapbhlH Oy3yaaH
KOpFayAbl KaMTamachl3 €TEeTiH MaHBI3Ibl Kypal
Oonpim  TaObutanpl. OHBIH  THIMAUITT  KYMBIC
Oepytriyiep MCH MEMJIEKET TaparblHaH 3aHHAMAHBIH
CaKTalyblHA, COHJAW-aK KBI3METKEpJIEpIiH o3
KYKBIKTapbl MEH MYJUICNIEpiH KOpFayIarbl OeiIceH Il
YCTaHBIMBbIHA OaiNIaHBICTHI.

KopbIThIHABI

OJeyMeTTiK-eHOEK KYKBIKTapbIH KOPFay a3aMaT-
TapJIbIH ONI-ayKAaThIH KaMTaMachl3 €TY[IH JKoHE el
9KOHOMHUKACHIHBIH JaMYbIHBIH MaHbBI3bI acIeKTici
Oonbin TaOblanel. A3aMaTTapAblH JTalBIKTBL OMip
CYpYTe XoHe €HOEK camachlH JKaKcapTyFa jKarman
JKacay VIOIH MEMJIEKET, JKYMBIC OepyIriyiep MeH
KYMBICIIBUTAPABIH,  KYLI-XKIrepiH KaXeT eTesi.
A3zaMaTTapJplH OJIEYMETTIK-€HOeK KYKBIKTapbhIH
KOpFayJIbIH HETI3T1 KypaJJapbIHBIH Oipi — KYMBIC
OepylIiyiep MEH >KYMBICIIBUIAD apachIHAAaFbl €HOEK
KaTbIHACTAPBIH PETTEUTIH 3aHIap MEH epekenep.
Conjaii-aKk a3amarrapra JaibIKThI KaJlaKbl alyFa
JKOHE eMip CYpy JCHICHiH jKaKcapTyFa MYMKIHJIK
OepeTiH PKOHOMHKAa MEH €HOEK HapBIFBIH JaMBITY
YIIIiH KaFaai jkacay MEMJICKETTIH allZiblHAa TypraH
MaHBI3/IbI MiHJIETTEPAIH Oipi OOMNBIT TaObLIAIBI.

OJICYMETTIK-€HOCK KYKBIKTAphIH KOPFayIbIH
Oacka mIapajapbl OIIEYMETTIK KOpFay >KyHeciH
KYpY, MEIWIMHANBIK KOMEK IeH OUTIMHIH KO-
JKETIMIUTITIH KaMTaMachl3 €Ty, )KYMBIC OPHBIHIAFBI
KEMCITYIIUTIKKE KapChl KYypec jKoHe T.0.

A3zaMaTtTap/IbIH QNIeyMETTIK-eHOCK KYKBIKTaphIH
KOpPFayIbIH KYKBIKTHIK TETITi JKYMBIC OepyIIiiep
MEH YKYMBICIIIBLIAP apachIHJIaFbl eHOek
KaTbIHACTAPBIH PETTEHTIH OipkaTap 3aHmap MeH
epexenepai  KamMTHABL.  A3aMarTapablH — cHOek
KYKBIKTAapbIH ~ KOPFaWTBIH  HEri3ri 3aHmap —
Kazakcran PecnyOonukaceiablH KoHCTHTYHHSACHI,
Kazakcran PecnyOnukaceiapi EHOGK Kozekci,
TYThIHYIIBUIAPABIH KYKBIKTAphIH KOpFay Typa-
el Kazakcran PecrryOnmkaceiaeie 2010 xbUTFEL 4
Mambipaarsl Ne 274-1V 3ansl (https://adilet.zan.kz/
kaz/docs/Z100000274 ) xxoHe Oackanap.
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Bynan ©Oacka, a3aMaTTapIblH OJIEyMETTiK-€H-
0K KYKBIKTapblH KOpFayIbl >KY3e€re achIpaThIH
MEMIIEKETTIK OWJIIK JKoHe OaKbliay OpraHJapbIHbIH
xyHeci Gap. Byn, eH anapimen, Kasakcran Pec-
MyONMKachIHBIH EHOEK JKOHE XalBIKTHI — OJey-
METTIK KOpPFay MUHHCTpIIri, COHAal-aK MemJe-
KETTIK eHOek WHCTICKITUSACHI, Kazakcran
PecmryOnukachIHBIH e€HOEK 3aHHAMAaCBIHBIH CaKTa-
JIYBIH MEMJICKETTIK OaKpLIaybl JKy3ere achlpa-
IBI, Kayinci3 eHOeK jKaFmaijapblHa KYKBIKTBI
KOca alFaH/ia, XYMBICKEpIepAiH KYKbIKTapbl MEH
0OCTaHABIKTAPBIHBIH CAKTATYBIH KOHE KOPFATybIH
KaMmTaMacel3 erefli, Kazakcran PecmyOnukacer
eHOeK 3aHHaMacChIHBIH Macenenepi OOMbIHIIA Xy-
MBICKEpJIEp MEH KYMBIC OepyILiiepaiH OTIHIIITEpPiH,
apbI3JIapbIH KOHE MIaFBIMIAPBIH KapaCThIPAIbL.

A3zamaTTapaeiH €HOCK KYKBIKTaphl Oy3bUTFaH
XKaraaiaa onapAblH 63 KYKBIKTapblH Oakpliay MEH

KOpFayZIbIH THICTI OpraHiapra XYTiHyre KYKbIFbI
O0ap. Conpaii-ak asamarTap ©3JepiHiH eHOeK
KYKBIKTapbIH KOpFay *oHE KeNTipiIreH 3amaji YIliH
©TEeMaKbI aly YIIiH COTKA JKYT1HyTe KYKBUIBL.

Ocpinaifmia, azaMaTTapAbIH QJIEyMETTiK-
eHOCK KYKBIKTapBIH KOPFayAblH KYKBIKTBIK TETirl
T€H MYMKIHAIKTepZi KaMTaMmachl3 €TyAe JIKoHe
KBI3METKEPJIEPIIH MYICICpiH KOpFayaa MaHbI3 (bl
Kypan Oonbin TaObutaabl. by a3zamarrapra e3
KYKBIKTapbIH KOpFayFa )XoHE €HOeK 3aHHaMacChIH
Oy3FaHBI VIIIH ©TEMaKhl allyFa MYMKiHAIK Oepei,
Oy ontin eHOeK KaFJaiapblH jKacayra >KoHEe eMip
CYpY carachIH XKaKcapTyFa BIKIAJ eTe/i.

3epmmeyoi  Kazaxcman  Pecnybauxacwel
Binim owcone 2viivim munucmpniciniy foinviu
Komumemi Kapaicolianovipadwvl (Ne AP09259109
eparnm).
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CRIMINAL LIABILITY FOR ILLEGAL ENTREPRENEURSHIP,
ILLEGAL BANKING ACTIVITY, MICROFINANCIAL OR COLLECTION
ACTIVITIES: COMPARATIVE LEGAL ANALYSIS OF CRIMINAL
LEGISLATION OF FOREIGHN COUNTRIES

Article 26 of the Constituion of the Republic of Kazakhstan specifies the right of every person to
freedom of entrepreneurial activity. Entrepreneurship at the current stage is a substantial sectore that
provides citizens and state with all benefits, promotes the growth of jobs, as well as speedy progress of
various industries. The significance of such activity fot the country economy represents the importance
and high priority of protecting legal entrepreneurial, banking, microfinance and collection activities, as
well as improving the criminal legal framework.

Existence of illegal entrepreneurship, illegal banking, microfinance and collection activities in the
state facilitates the occurrence of negative consequences, which include the loss by the legislator of con-
trol over a certain activity, infliction of huge damage to society, the development of shawod economy,
as well as increase in the number of crime. Situation at hand requires the preparation of methods that
will help effectively combat mentioned type of crime.

Socially dangerous act that relates to illegal business, illegal banking, microfinance or collection
activities is qualified according to the article 214 of the Criminal Code of the Republic of Kazakhstan.
The disposition of

The disposition of the concerned article has the blanket nature, the existence of concepts of an
evaluative character, as well as occurrence of contradictions between regulatory legal acts that leads to
the uprise of certain difficulties in the qualification of the act.

Key words: illegal entrepreneurship, illegal banking activities, microfinance activities, collection
activities, criminal loability, entrepreneurship, etc.
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3aHCbI3 KOCiNKepAiK, 3aHCbI3 6aHKTIK KbI3MeT, MMKPOKAPXXbIADIK,
Hemece KOAAEKTOPAbIK KbI3MET YLUiH KbIAMBICTbIK, YKayankepLuiAik:
LUET €AAEPAiH KbIAMBICTbIK, 3aHHAMACbIH CAaAbICTbIPMAAbI-KYKbIKTbIK TaAAQY

KaszakcraH Pecnybankacbl KOHCTUTYUMSCbIHbIH 26-6abblHAQ OPKIMHIH,  KSCIMKEPAIK KbI3MeT
60OCTaHAbBIFbIHA KYKbIFbl GeKiTiAreH. KacinkepAik Kbi3MeT Kasipri keseHAe azaMatTap MeH MEMAEKETTI
6GapAbIK UFAIKTEPMEH KaMTaMacbl3 eTeTiH, >KYMbIC OpbIHAAPbIHbIH 6CYiHe, COHAaM-aK, TYPAI CaAaAapAbIH
KapKbIHABbI AaMyblHA bIKMAA €TETIH KOPEKTIK CeKTop GOAbIN TabblAaAbl. a3amaTTap MeH TyTacTai
aAFaHAQ MEMAEKETTIH, UTiAiri, coHaai-ak, ocbl KbI3MeT TYpiHiH, €A 3KOHOMMKAChI YLUiH MaHbI3AbIAbIFbIH
KbICKAPTyFa bIKMAaA €TeAl, 3aHAbl KOCIMKEepAiK, OGaHKTIK, MUKPOKAPXKbIAbIK >K8HE KOAAEKTOPAbIK,
KbIBMETTI KOPFayAblH MaHbI3AbIAbIFbI MeH OipiHLWIi Ke3eKkTeri MaHbI3blH, COHAAM-aK, KbIAMbBICTbIK-
KYKbIKTbIK 6a3aHbl XXETIAAIPYAI TYCIHAIpeA|.

MemaekeTTe 3aHCbI3 KOCIMKEPAIKTIH, 3aHCbI3 6AHKTIK, MUKPOKAPXKbIABIK >K8HE KOAAEKTOPAbIK,
KbIBMETTiIH GOAYbI TEpiC caasapAblH 6acTaAyblHa bIKMaA €TEAl, OFaH 3aH, LWbIFAPYLLbIHbIH GeAriAi 6ip
KbIBMETTi OaKblAayAbl >XOFAATYbl, KOFaMfa YAKEH 3USIH KEATipyi, KOAEHKEAI 3KOHOMMKaHbIH Aamybl,
COHAAM-aK, KbIAMbIC CaHbIHbIH, apTybl >kaTaAbl. Kasipri >kaFaai aTaAfaH KbIAMbICTIEH TMIMAI Kypecy
BAICTEpPiH 83ipAeyAi TaAan eTeA.

3aHCbI3 KacCinKepAikke, 3aHCbI3 OGaHKTIK, MMKPOKAPXKbIAbIK, HEMECE KOAAEKTOPABIK, KbI3METKe
6aAaHbICTbI KOFaMAbIK KayinTi ic-opekeT KasakcraH Pecny6ankachl KbIAMBICTbIK, KOAEKCiHIH 2 14-6a6bl
GoMbIHLLA CapaAaHaAbl. KapacTbIpbIAbIN OTbIpFaH 6anTbiH AMCMO3ULMSACH GAQHKETTIK cunaTtka, 6arasay
CUMaTbl YFbIMAAPbIHbIH 60AYbIHA, COHAQI-AK, IC-OPEKeTTi capaAay KesiHAe 6eAriAi 6ip KMbIHAbIKTapAbIH
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naiaa OGOAyblHa SKEAETIH HOPMAaTMBTIK-KYKbIKTbIK, aKTiAep apacbiHAAFbl KaMLIbIAbIKTAPAbIH MariAa
6OAYbIHA TOH.

Ty#iH ce3Aep: 3aHCbI3 KACIMKEPAIK, 3aHCbI3 6aHK KbI3METi, MMKPOKAPXKbl KbIBMETi, KOAAEKTOPAbIK,
KbIBMET, KbIAMbICTbIK, >KayarkepLLiAik, KOCIMKePAiK kaHe T.6.
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YroAoBHasi 0TBETCTBEHHOCTb 3a HE3aKOHHOE MPeANPUHMMATEALCTBO,
He3aKOHHYI0 6aHKOBCKYIO AeSITeAbHOCTb, MUKPOOMHAHCOBYIO
MAU KOAAEKTOPCKYIO AESTEAbHOCTMU: CPABHMTEAbHO-NIPABOBOI aHAAM3
YrOAOBHOIO 3aKOHOAATEAbCTBA 3apy6eXHbIX CTPaH

B cratbe 26 KoHctuTyumm Pecnybamkm KasaxcTaHa 3akpernAeHo MpaBo KaXKAOro Ha cBo6oAy
NPeANPUHUMATEABCKON  AEATEAbHOCTU. [1peAnpvHMMAaTEeAbCKast AESTEAbHOCTb Ha COBPEMEHHOM
3Tane SBASETCS MUTATEAbHbIM CEKTOPOM, 0O6ECneumBaioLLIMM FPaXKA@H U roCy AApCTBO BCEMU OAaramu,
€cnocobCTBYeT POCTy paboumx MECT, a Tak>Ke BbICTPOMY Pa3BUTMIO PAa3AMUHbBIX OTPACAEN. OAAr rpa>kAaH
M rOCYAQpPCTBa B LIEAOM, Tak>Ke CroCcoBCTBYET COKpalleHUio 3HaUMMOCTb AQHHOTO POAQ AESITEABHOCTY
AASl DKOHOMMKM CpaHbl OOBSCHSIET BAaXKHOCTb M MEPBOCTENEeHHOe 3HaYeHue 3aliMTbl 3aKOHHOM
NPeANPUHUMATEALCKON, GAHKOBCKOM, MUKPOMUHAHCOBOM M KOAAEKTOPCKOM AESTEABHOCTM, a TakXKe
COBEpLLEHCTBOBAHUE YTOAOBHO-NPABOBOI 6a3bl.

HaAnume He3akoHHOro MpeAnpUHUMATEAbCTBA, HE3aKOHHOM GaHKOBCKOW, MMKPO(MHCOBON U
KOAAEKTOPCKOM AESITEALHOCTU B FOCYAQPCTBE CMOCOOCTBYET HACTYMAEHMIO HEraTUBHbBIX MOCAEACTBUNA,
K KOTOPbIM MOYXHO OTHECTM MOTEpIO 3aKOHOAATEAEM KOHTPOAS HaA TOM MAU MHOWM AESTEABHOCTbLIO,
NpUYMHEHUe KpynHoro yuiep6a obuiecTBy, pas3BuUTME TEHEBOW 3KOHOMMKM, a TaKXKe YBEAUYEeHue
KoAmyecTBa npectynHocth. CAOXMBLUIASICS cuTyaumst TpebyeT BblpaboTKM MeTOAOB 3(EKTUBHOM
60pbObI C yKa3aHHbIM MPECTYNAEHUEM.

O6uLeCcTBEHHO OMACHOE AesiHME, CBS3aHHOE C HE3aKOHHbIM MPEANPUHMMATEALCTBOM, HE3AKOHHOM
6aHKOBCKOM, MUKPO(PUHACOBON MAM KOAAEKTOPCKOM AESTEAbHOCTbIO KBaAMUUMPYETCS MO CTaTbe
214 YroaosHoro Koaekca Pecnybamkm KaszaxcraH. AMCNO3vumM, pPacCMaTPMBAEMOM CTaTbM,
npucyuy, 6AQHKETHbINA XapakTep, HAAMUYME MOHATMI OLEHOYHOrO XapakTepa, a Tak)ke BO3HWKHOBEHWe
NMPOTMBOPEUNI MEXAY HOPMATMBHO-MPABOBbIMM akTamMM, UYTO BEAET K MOSBAEHMIO OMpeAEeAeHHbIX

CAOXKHOCTEN npu KBa/\VICbl/IKaLI,l/II/I AesaHN4.

KAloueBble cAOBa: HE3aKOHHOEe NnpeAnpPMHNMAaTEAbCTBO, HE3AKOHHAs 6GaHKoBCKas AEATEeAbHOCTb,

Ml/leOCt)l/lHaHCOBaﬂ AEATEeAbHOCTb,
NPEeANPUHNUMATEABCTBO U T.A.

Introduction

After the acquisition of the status of sovereign
and independent state by Kazakhstan, the main
point was the change of directions in political and
social-economic activities. The new state course
aimed at radical transition from socialictic system
of management to the path of market economy. This
change demanded a revision of almost all aspects
of the economic activity of the new state. Because
entrepreneurship is the main part of the development
and prosperity of a market economy in the state, the
main course was the rapid transfer from a prohibitive
model of regulation to a permissive one. It stands
to mention that entrepreneurship will always have
a special role in the market economy, because this
type of activity not only activates and stimulates the
country’s economy, but also opens up new markets
and expands existing markets.

KOAAEKTOPCKas AedaTeAbHOCTb,

YrOAOBHag OTBETCTBEHHOCTb,

Nowadays the economy of modern Kazakhstan
is characterized by the criminalization of
most of the fields of ecnonomic activity. This
statement can be confirmed by the fact that the
criminal law provides criminal liablity for illegal
entrepreneurship, illegal banking, microfinance or
collection activities.

Economic criminal offenses are becoming more
common every year, as well as causing significant
damage to the security of society and the state as
whole. This provision is the result of a person’s
desire for rapid enrichment and satisfaction of his
personal needs. This leads to non-compliance with
the legislation of the epublic of Kazakhstan, to
vilation of the rights and freedoms of other subjects
of economic relations and, as a result, to increase in
criminal offenses in this area.

Article 214 of the Criminal Code of the Republic
of Kazakhstan provides criminal liability for illegal
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Criminal liability for illegal entrepreneurship, illegal banking activity, microfinancial or collection activities: ...

business, illegal banking, microfinance, or debt
collection activities. Due to the fact that the article
under consideration has a blanket character, contains
various evaluative concepts, contradictions between
criminal and civil legislation, and, as a result, the
emergence of difficulties and contradictions in the
qualification of an unlawful act.

Metodology

The methodology of the research is based on
harmonization of requirements of scientific and
private scientific methods. The common scientific
methods include objective and subjective factors
of social development, taking into account their
institutionalization and subordination. As for private
methods, the following were used: formal-legal
method, method of structural and system analysis,
comparative-legal, logical, social methods, methods
of analysis and synthesis.

Main part

Business development abroad at all historical
stages has been characterized by faster pace
and a progressive attitude towards the role of
entrepreneurial activity in the economy. For instance,
there are over 23 million small and medium-sized
enterprises in the European Union, which generate
more than half of the total turnover and added
value. It is also worth noting the statistics from the
People’s Republic of China, where there are over
4.3 million small and medium-sized enterprises and
27.9 million individual enterprises, employing over
75% of the population.

Given the above data, it can be concluded that the
importance of entrepreneurial activity is significant.
Therefore, each state creates a favorable environment
for business development and the protection of the
rights and freedoms of entrepreneurs, as this sector
is a key factor in economic development.

In order to succeed in the fight against economic
crime and significantly minimize the negative
consequences of its activities, a comprehensive
approach is necessary, which includes social,
economic, organizational and managerial, criminal-
legal, administrative-legal, operational-search,
ideological, and international measures (Gorodetsky
2009: 15).

Therefore, for a more detailed study of criminal
liability for illegal entrepreneurship, illegal banking
activities, microfinance or debt collection activities,
it is advisable to consider similar legislation of
foreign countries. This will allow identifying
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positive and negative trends in the development of
both domestic and foreign legislation.

According to the accurate definition of M. Ansel,
“studying foreign experience opens up new horizons
for a lawyer, allows him to better understand the law
of his country because the specific features of this
law are particularly clearly revealed in comparison
with other systems. Comparison can arm a lawyer
with ideas and arguments that cannot be obtained
even with very good knowledge of only one’s own
law” (Ansel 1991: 38). Therefore, when considering
economic crimes, including illegal entrepreneurship,
illegal banking activities, microfinance or debt
collection activities, in our country, it is necessary to
refer to foreign experience in order to develop more
rational and fair legal norms.

In the criminal legislation of both foreign
countries and the Republic of Kazakhstan, there
are provisions regulating entrepreneurial activity,
banking, microfinance, and debt collection. This is
primarily due to the state’s desire to ensure economic
security in the country and eliminate the possibility
of criminal proceeds entering the legal sector of the
economy.

In all countries that were once part of the
USSR, the criminal codes contain uniform
provisions directly regulating criminal liability for
illegal entrepreneurial activity, illegal banking,
microfinance, or debt collection. This is due to
several factors, including the common historical
development of the regulatory framework against
the backdrop of the established ideological and
political system. Additionally, there is a similar
approach to combating crime, the imperfection of
criminal legislation provisions, and the authorities’
desire to direct the development of entrepreneurship
in the right direction.

Analyzing the norms of the current
Criminal Codes establishing liability for illegal
entrepreneurial activity in the countries of the former
USSR, the following points can be identified. For
example, Article 214 of the Criminal Code of the
Republic of Kazakhstan is practically identical to
Article 171 of the Criminal Code of the Russian
Federation. It should also be noted that in recent
times, in the Russian Federation, activities aimed
at decriminalizing Article 171 of the Criminal Code
of the Russian Federation have intensified. An
interesting point enshrined in the Criminal Code of
the Russian Federation is that Article 171 is included
in the list of offenses for which it is possible to be
exempted from criminal liability under Part 2 of
Article 76, in case the income from illegal activity is
compensated in double the amount.



K.R. Balabiyev et al.

A distinctive feature of Article 214 of the
Criminal Code of the Republic of Kazakhstan from
Article 171 of the Criminal Code of the Russian
Federation is the presence in the disposition of
Article 214, in addition to the concept of illegal
entrepreneurship, of such terms as “illegal banking,
microfinance, and debt collection activities.” In the
Criminal Code of the Russian Federation, there is
a separate Article 172 dedicated to illegal banking
activities, according to which criminal liability
arises in cases of conducting banking operations
without registration or special permission (license)
in cases where such permission (license) is
mandatory, if this act caused significant damage
to individuals, organizations, or the state or is
associated with the extraction of income in a large
amount.

If we consider the criminal legislation of
Ukraine and Belarus, changes have been made to
the wording of the legal norm of the criminal law
of these states. Thus, if in the past Article 233 of
the Criminal Code of the Republic of Belarus was
also identical to Article 171 of the Criminal Code
of the Russian Federation and provided for liability
for lack of registration, then today this article
establishes liability for entrepreneurial activity only
without a license (Criminal Code of the Republic of
Belarus, 1999).

As for Ukraine, the elements provided for in
Article 202 “Violation of the order of engaging in
economic and banking activities”, and Article 203
“Engaging in prohibited types of economic activities”
were decriminalized in the Criminal Code of Ukraine
in 2012, as part of the liberalization of responsibility
in economic and service activities, transferring the
elements to the category of administrative offenses
(Criminal Code of Ukraine, 2020). A similar path
was also observed in Kyrgyzstan (Criminal Code of
the Kyrgyz Republic, 2021).

In foreign countries, criminal legislation
significantly differs from the legislation of former
Soviet Union states. The main difference is that
criminal legislation does not contain criminal
law norms that establish criminal liability for
violation of registration and licensing procedures of
entrepreneurial activity. Criminal liability is mainly
imposed on persons engaged in initially prohibited
activities for all economic entities (such as human
trafficking) or activities that are an exclusive
monopoly of the state or for objects of increased
danger. These norms are mainly enshrined in the
legislation of European countries, such as Spain,
France, Sweden, the Federal Republic of Germany,
and Austria.

The legislation of the Kingdom of Spain provides
that if a person wishes to engage in business,
they must first obtain the status of an individual
entrepreneur or establish their own personal
company. As for the term “illegal entrepreneurial
activity,” Spanish lawyers perceive it as an activity
that is related to illegal goods and services. These
include human trafficking, drug trafficking, etc.

Normative legal acts of Spain establish certain
types of activities that require licensing. In the
absence of a special license, the authorities of Spain
consider such activities as administrative offenses.
The punishment is either the cessation of the
company’s activities or a fine. If the activity poses
a real threat, the company is subject to a hearing
procedure (Spain’s Criminal Code, 1998).

Because of analyzing the legislation of the
Kingdom of Spain, it can be concluded that if a
person has not registered their business and the
business can be carried out without a special
license, no responsibility is imposed on them. The
most important thing is to pay all taxes on time. An
interesting fact is that in Spain, one can register their
business within one day, and the procedure costs
100 euros.

In the legislation of the French Republic, it is
established that individuals who evade registration
in the trade and companies register are subject to
criminal liability. The state controls the activities
of business entities in accordance with this register.
The Ordinance No. 58-1352 of December 27,
1958, provided for criminal liability for evading
registration. Currently, the provisions of this
ordinance have been amended and supplemented
by the norms established in Article L.123 of the
Commercial Code and Decree No. 84-406 of May
30, 1984. However, criminal liability arises not for
evading registration in the trade and companies
register, but for failure, without valid reasons, to
file an application for registration within 15 days
of a judge of the commercial court who monitors
the register. This offense is punishable by a fine
of 750 euros. In the case of a repeat offense, the
offender may be sentenced to imprisonment for up
to six months and/or a fine of 4,500 euros (French
Criminal Code, 2000).

It should also be noted that in the legislation of
France, for certain types of activities, in addition
to registration in the trade and company register,
there are also special requirements that must be
met. For example, opening a pharmacy without the
appropriate license according to the Public Health
Code is punishable by a fine of 3,750 euros, and
in case of a repeat offense, imprisonment for up to
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three months and/or a fine of 7,500 euros (French
Public Health Code, 2010).

US criminal law does not provide regulations
prohibiting engaging in entrepreneurial activity
without proper registration. The Criminal Code
explicitly defines actions for which one can be
held responsible. For example, articles 542-548
regulate responsibility for illegal acts committed
in the field of customs clearance of goods, such as
importing goods under knowingly false documents,
smuggling, concealing or destroying invoices, or
other documents.

Also, the legislation of the United States provides
for articles establishing the responsibility of persons
evading tax payments. According to section 1027 of
the US Criminal Code, if false statements were made
or if an employer concealed documents necessary
for accounting for employees in accordance with
the law on employee pension benefits, the employer
may be subject to criminal liability. This offense is
punishable by a fine or imprisonment for up to 5
years (US Code).

The United States of America is a country
consisting of 50 states. This feature is also reflected
in its regulatory and legal acts. For instance,
criminal responsibility for certain types of crimes is
established at the level of individual states. However,
despite this feature, criminal responsibility for
unregistered entrepreneurial activity is not provided
in any state. Nevertheless, some states have
established in their criminal law the liability for
conducting business without a special license. For
example, in the southeastern United States, in the
state of Virginia, it is a crime to enter into contracts
or participate in bidding for the construction, repair,
or improvement of real estate without a license
or certificate, as well as without the license of the
appropriate class (Virginia Criminal Code, 1950).

The institution of licensing is one of the
peculiarities of the legislative framework of the
United States. The expediency of its existence
has been a controversial issue for a long time.
Supporters of this institution claim that a license acts
as a guarantee of the services provided. Whereas
opponents believe that licensing requirements are
only the result of lobbying by educational centers
that earn money from issuing licenses.

At the same time, it is often an individual rather
than a company that obtains a license. For example,
N. Nelson notes, “if you need a general contractor’s
license, you must prove that you are competent
in your profession and pass an exam. Your state
licensing board will also want to know your
experience, competence in construction, criminal
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history, and financial status.” However, she also
points out the possibility of not forming an LLC and
working under a pseudonym or trade name (Nelson
2015).

Thus, it can be stated that in the United States,
entrepreneurial activity without registration does
not constitute a criminal offense, if the citizen pays
taxes and established fees for employees, as well as
has all necessary licenses for work.

Analyzing the norms regulating criminal
liability in the field of illegal entrepreneurship, it
can be concluded that the legislation of the United
States and Europe is similar. Individuals are held
criminally liable not for the absence of registration
for engaging in entrepreneurial activity, but for
certain illegal actions during the course of such
activity. Such actions may include tax evasion,
working without a license, and causing harm to
citizens.

A.V. Zarubin notes that in these countries,
entrepreneurial activity has always been considered
an important part of the economy, which is why the
legislature built criminal and legal protection based
on this position. That is, liability arises through the
application of general norms on crimes in the field
of economic activity (Zarubin 2018: 11).

The Baltic States, which were once part of
the Soviet Union, have a criminal justice policy
towards entrepreneurship that differs from that of
some other former Soviet republics. These countries
have undergone legislative reforms in criminal
and administrative law, which have resulted
in the adoption of a European approach to the
criminalization of illegal entrepreneurship.

In Article 372 ofthe Penal Code ofthe Republic of
Estonia, the legislator has established that economic
activities carried out without a license or engaging
in prohibited economic activities are considered
to be offenses. However, there is no independent
provision in the penal code that establishes criminal
liability for conducting entrepreneurial activities
without registration (Penal Code, 2001).

Now let’s turn to the criminal legislation of
the People’s Republic of China. It is worth noting
that the state regulation of entrepreneurship in
China is well developed, given the significant role
entrepreneurship plays in the country’s economy.
Therefore, the criminal legislation of this state
regulating liability for illegal entrepreneurship
understandably meets the requirements of the
economic system of this state (Criminal Code of the
PRC 1997).

Article 225 of the Criminal Code of the People’s
Republic of China provides for liability for actions
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related to destabilizing the market. The text of the
article specifies that the offense is characterized by
four forms of criminal activity:

1) engaging in business activities without a li-
cense, involving goods subject to monopoly by
law and administrative regulations, as well as other
goods subject to trade restrictions;

2) buying and selling export-import licenses
required for exporting and importing, certificates of
origin of goods, as well as other business licenses
and permits defined by law and administrative
regulations;

3) engaging in securities activities in violation of
legislative provisions, futures or insurance without
the sanction of the corresponding competent state
authorities;

4) engaging in other illegal business activities
that have a destabilizing effect on the market.

This article places the main emphasis not on
the violation of registration and licensing rules
for business activities, but on the ability of such
activities to destabilize the market. Banking activity
is a special type of entrepreneurial activity. At all
historical stages, banks have acted as intermediaries
in society, engaged in the redistribution of vast
financial flows. Hence, there is a direct correlation
between banking activity and the state of the national
economy.

As of today, banks are the main institution and
key element in the entire credit system of the state,
ensuring not only the development of the economy
but also guaranteeing social stability in society. It is
precisely because of the crucial role of banks that
the state attaches great importance to protecting
banking activities.

The main danger in crimes committed in the
banking sphere is the creation of a negative image
of state institutions that supervise and control the
activities of banks. As a result, citizens lose trust in
credit and financial organizations, and consequently
refuse to keep their money in banks. This leads
to a crisis in the entire banking system, as banks
cannot function properly without the corresponding
financial resources.

Taking into account the importance of the
normal functioning of the banking system for
the entire economy of the country, the legislator
applies a comprehensive approach to the legal
regulation of criminal liability for illegal banking
activities.

In Kazakhstan, criminal liability for illegal
banking activities is provided for in Article 214 of
the Criminal Code of the Republic of Kazakhstan,
together with illegal entrepreneurial activities,

microfinance or collection activities (Criminal Code
of the Republic of Kazakhstan, 2014).

The Criminal Code of the Russian Federation
provides for a separate article, namely Article 172,
regulating criminal liability. The provision of this
article is identical to Article 214 of the Criminal
Code of the Republic of Kazakhstan.

In foreign countries, criminal liability for illegal
banking activities differs significantly from that in
the former Soviet Union countries. Throughout the
existence of this institution, regulations governing
liability for violations of banking operations have
constantly changed. This is primarily due to a
different approach to the banking system, the use
of various new financial instruments, and therefore,
more sophisticated forms of fraud emerge in this
context.

Today, there are two opinions in foreign
countries regarding the prosecution of individuals
for criminal liability for illegal banking activities.
Countries such as France, Germany, England,
Finland, and the United States consider illegal
banking activities to be a form of fraud in their
criminal codes. While other countries, such as
Bulgaria and China, have a separate special article
in their criminal code that regulates liability for
violating the rules of any licensed activity without
a license.

Countries such as the United States, India,
France, and China hold not only individuals but also
legal entities criminally liable for illegal banking
activities.

In the legislation of the Commonwealth of
Independent States countries, you will not always
find an independent norm regulating criminal
liability for illegal banking activities. However,
despite this absence, it is compensated by general
norms that provide for liability for engaging in
any licensed activity or liability arises from norms
providing for liability for violating the order of
entrepreneurial activity. This is characteristic
of countries such as Ukraine, Azerbaijan, and
Moldova.

The punishment for this type of crime is usually
a fine, arrest, or imprisonment. In addition, some
Criminal Codes of CIS countries apply the following
types of punishments:

Deprivation of the right to hold certain positions
or engage in certain activities (Criminal Codes of
the Republic of Uzbekistan, the Republic of Belarus,
Ukraine, and Armenia);

Correctional labor (Criminal Codes of the
Republic of Uzbekistan, the Republic of Kazakhstan,
and Armenia);
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Restriction of freedom (Criminal Codes of the
Azerbaijan Republic, Armenia, and the Republic of
Belarus);

Restriction of freedom with deprivation of the
right to hold certain positions or engage in certain
activities (Criminal Codes of Ukraine and Armenia);

Confiscation of property (Criminal Code of
Armenia).

As a result of the analysis of foreign legislation,
it can be concluded that the fundamental difference
between the legislation of distant foreign countries and
the legislation of Kazakhstan and many post-Soviet
states is the absence of a general norm of law that
would establish criminal responsibility for conducting
entrepreneurial activities without state registration or a
license. Many scholars identify two main reasons for
the absence of this norm in foreign countries:

Firstly, the system of criminal legislation in
distant foreign countries includes not only the
Criminal Code but also various branch normative
legal acts that also provide for responsibility in
case of violation of established rules for conducting
entrepreneurial activities.

Secondly, business in developed capitalist
countries is based on centuries-old traditions of
entrepreneurial activity. Moreover, individuals
engaged in this activity significantly differ in their
level of legal culture and legal consciousness.
Entrepreneurs themselves are interested in
conducting business in accordance with the law and
creating healthy competition.

Conclusion

Taking into account the aforementioned
differences from the legislation of Kazakhstan and
post-Soviet countries, it can be concluded that the
legislator of foreign countries does not consider
illegal entrepreneurship as a widespread negative
social phenomenon.

As for criminal liability for illegal banking
activities, there are also some differences between
the legislation of foreign countries and post-Soviet
countries.

Thus, in foreign countries, there are two views
on illegal banking activities:

Firstly, illegal banking activities are considered
a type of fraud, and criminal liability arises under
the Criminal Code for this offense.

Given the above differences from the legislation
of Kazakhstan and other post-Soviet countries,
it can be concluded that the legislators of foreign
countries do not consider illegal entrepreneurship
as a large-scale negative social phenomenon. As for
criminal liability for illegal banking activities, there
are also some differences between the legislation of
foreign countries and post-Soviet countries. Thus,
in foreign countries, there are two views on illegal
banking activities:

The first is that illegal banking activities are a
type of fraud, and criminal liability is established
under the relevant article of the Criminal Code.

The second is that criminal liability for illegal
banking activities is enshrined in a separate article
of the criminal law, providing for responsibility for
violating the rules of conducting any activity that
requires a special license.

As a result of analyzing the legislation of the
CIS countries, it is also possible to identify that
views on liability for illegal banking activities are
not similar. Thus, in the legislation of some states,
there is no separate norm regulating criminal
liability for illegal banking activities. In this case,
liability arises either under a general norm providing
for liability for engaging in any type of activity
requiring licensing or under norms providing for
liability for violating the procedure for conducting
entrepreneurial activities. While in other states, the
Criminal Code includes a separate article devoted to
illegal banking activities.
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NMPUYNHEHUNE CMEPTU
MO HEOCTOPOXHOCTMH (CT. 104 YK PK):
IOPUANYECKNUN AHAAU3

B cratbe npoBoAMTCS aHaAM3 cocTaBa, npeaycMoTpeHHoro cT. 104 YK PK. ABTop koHcTatupyet
HECHM>KAEMOE KOAMYECTBO 3TOMO0 BMAA YrOAOBHOrO MpPaBOHApylleHusi B pecnybAvKe B TeueHue
NMPOAOAXKMTEABHOTO BPEMEHU, UTO 0OYCAABAMBAET €ro YroAOBHO-TMPABOBYIO U KPUMMHOAOMMYECKYIO
3HAUMMOCTb. AHAAM3 MOKa3aA, YTO CAEACTBEHHAs M CyAe6Has NMpakTHKa BCe eLLE UCTIbITbIBAET CEPbE3HbIE
3aTpyAHeHUs! Mpu KBaAUUKALMU 3TOrO AESHMS, OCOBEHHO MO CyGbeKTUBHbBIM MpU3Hakam. Bo MHorom
TaK MPOMCXOAMT M3-3a HEUYETKOM no3numm BepxoBHoro cyaa PK oTHocMTeAbHO pasrpaHnueHuns psaa
YFOAOBHbIX MPaBOHAPYLLEHWIA, MOCATAIOLLMX HA XXM3Hb U 3A0POBbE AUUHOCTH, B TOM YMUCAE MPUUMHEHNS
CMEpPTM Mo HEOCTOPOXKHOCTU. B 3TOM CBA3M aBTOp nNpeaAaraeT: a) AONOAHeHUs B 1. 27 1 n. 30 BbiCllero
cyaebHoro akta, npuHstoro 11 mas 2007 roaa; 6) BkaoumTb B cT. 104 YK PK, a Takxke B cT. 114
YK PK (HeocTopo>kHoe npuumHeHMe BpeAa 3A0POBbIO) CreLMaAbHbIA COCTaB, NMPeAyCMaTpUBAIOLLMIA
OTBETCTBEHHOCTb AMLLA 32 HeHaAAeXallee MCMOAHEHWE CBOMX MPOheCCMOHaAbHbIX 06s3aHHOCTEN,
MoBA€EKLUee MPUUMHEHME CMEPTU MAM BpeAa 3AOPOBbIO MoTeprieBluero. HayuHas u npakTuyeckas
3HAUYMMOCTb CTaTbW: obecrneyeHne NPaBMAbHOM IOPUANYECKON OLIEHKM YTOAOBHOIMO NMpPaBOHAPYLUEeHUS,
COBEpLLEHCTBOBAHME OTEYECTBEHHOIO YrOAOBHOIO 3akKOHa M MPaKTUKK npumeHerns cT. 104 YK PK.

KaloueBble cAOBa: npuWuMHEHME CMepTW, HEOCTOPOXHOCTb, YrOAOBHOE MpaBOHapylueHue,
KBaAMUMKaALMS AESHMS, OTIFPaHNYeHMe.
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Causing death by negligence (art. 104 of the criminal code): legal analysis

The paper provides a legal analysis of the composition of causing death by negligence (Art. 104 of
the Criminal Code). The author states the incalculable amount of this criminal offence for a long time in
the republic, which determines its criminal-legal and criminological significance. The analysis showed
that the investigative and judicial practice is still experiencing serious difficulties in qualifying this act,
especially on subjective grounds. This is largely due to the unclear position of the Supreme Court of the
Republic of Kazakhstan regarding the differentiation of certain crimes against human life and health,
including causing death by negligence. This is largely due to the unclear position of the Supreme Court
of the Republic of Kazakhstan regarding the differentiation of certain crimes against the life and health of
a person, including causing death by negligence. In this regard, the author suggests: a) author’s additions
to Paragraph 27 and Paragraph 30 of the supreme judicial act of May 11, 2007; b) include in Art. 104
and Art. 114 of the Criminal Code a special composition providing for the responsibility of a person for
improper performance of their professional duties, resulting in death or harm to the health of the victim.
The scientific and practical significance of the article: ensuring the correct legal assessment of a criminal
offence, improving the domestic criminal law and the practice of applying Art. 104 of the Criminal Code.

Key words: causing death, negligence, criminal law violation, qualification of the act, delineation.
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Abaricbizaa eAim KeaTipy (KP KK 104-6a6bi1): 3aHAbIK, TaAAQy

Makarapa KP KK 104-6abbiHAQ Ke3AeAreH abanicbi3pa ©AIM-XKITIM KypamblHa 3aHABIK TaAAay
Kyprisineai. ABTop pecnybAMKasa y3ak, yakbiT 6OMbl OCbl KbIAMBICTbBIK, KYKbIK, OY3YLIbIAbIKTbIH,
CaHCbI3 CaHblH 3epTTell KeAe, abancbi3pa OAIM KeATipy O6OMbIHLIA KbIAMbICTBIK-KYKbIKTbIK, KoHEe
KPUMMHOAOTUSIABIK, MAHbBI3ABIABIFbIH aHbIKTar Ty>KbipbiMaama 6epeai. Taaaay HOTUXKECT KOPCETKEHAEH,
Teprey >KeHe COT MpakTuKacbl OYA 9peKeTTi, acipece CyObeKTMBTI Herisae capasayAa oAl A€ YAKeH
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KenTereH KubiHAbIKTapfra Tan 6oAasbl. bya kebiHece KP XXorapfbl COTbIHbIH, aAaMHbIH, ©Mipi MeH
AEHCayAblfblHa KapCbl Kenbip KbIAMBICTApAbl, COHbIH iliHAE abaiCbi3Aa OAIM-XKITIMAI aXkblpaTtyfa
KATbICTbl aHbIK, €MeC YCTaHbIMblHa GarAaHbICTbl. OcCbiFaH GaiAaHbICTbl aBTOP MbIHAAAPAbI YCbIHAAbI:
a) 2007 xbiarFbl 11 Mambipaarbl XKorapbl CoT akTiCiHiH 27-TapMarbl MeH 30-TapMarblHAAFbl aBTOPABIK,
ToAbIKTbIpyAap; 6) KP KK 104-6a6biHa, coHaait-ak, KP KK 114-6abbiHa (AeHcayAbikka abaicbizpa
3USIH KeATIpY) >ko0ipAEHYLLIIHIH OAIMIHE HE AEHCAyAbIFbIHA 3USIH KEATIpyre oKen COKKaH aAaMHbIH
©3iHiH, KaCiOM MIHAETTEPIH THICiHLIE OpbIHAAMAFaHbl YLLIH >KayanTbIAbIFbIH KO3AENUTIH apHaibl Kypam
€HTi3iACIH. MakKaAaHbIH FbIAbIMM >K&HE MPaKTUKAAbIK, MAHbI3ABIAbIFbI: KbIAMBICTbIK, KYKbIK, OY3YLUbIABIKTbI
AYPbIC KYKbIKTbIK, 6ararayAbl KaMTamacbi3 €Ty, OTaHAbIK, KbIAMbICTbIK, 3aHAbI >kaHe KP KK 104-6a6biH

KOAAQHY MPAKTUKACbIH >XXEeTIAAIPY.

Ty#in ce3aep: 6AIM, aGaCbI3BAbIK, KbIAMBICTBIK, KYKbIK-0Y3YLLbIAbIK, 9PEKETTiH BIAIKTIAIr, WekTey.

BBenenune

B xnmaccudukanmy HEOCTOPOKHOU MPECTYITHO-
CTH MPUYUHEHUE CMEPTH MO0 HEOCTOPOXKHOCTU OT-
HOCHTCS K JISSTHUSIM, COBEpIaeMbIM B chepe ObITa.
3annmas Bcero 3-4 % B 00mIel CTPYKType HEOCTO-
POKHBIX YTOJIOBHBIX IPAaBOHAPYIIIEHUH, OHO XapaK-
TEepPHU3YyeTCs JOBOJIHLHO BHYIIMTEIBHBIMH IH(ppamu,
CBUETEIHCTBYIONIMMHE O MacmTabax MpUIHHIEMO-
ro Bpe/a JMYHOCTH U CTEIEHH ero OOIICCTBEHHOM
omacHoctu. Tak, B 2017 r. B KazaxcraHe ObUIO 3a-
peructpupoBano 58 takux gesauii, B 2018 . — 54, B
20191.-72,82020 .- 62,2021 1. — 60,8 2022 T.
— 59. KpuMUHOJIOTHYECKYI0 3HAYUMOCTh JEJIHUKTA,
npexycmoTpernHoro cr. 104 YK PK, o6ocHOBEIBaeT
Y TOT U3BECTHBIN (PAKT, YTO JIO MOSBICHHS B yTOJIOB-
HOM 3aKOHe cTaTrell 00 OTBETCTBEHHOCTH 3a IPaBO-
HapyIIeHUs B 00JIACTH UCIIOIH30BAHUS TEXHUKA OH
COCTABJISLT HEOCTOPOKHYIO MIPECTYIMHOCTD, 10 HEMY
JKe pa3pabaThIBAIUCh KPUTEPHH KPUMHHATH3AIIH
HEOCTOPOKHBIX YTOJIOBHBIX JISSHUU.

[IpoGiiemMa yroioBHOW OTBETCTBEHHOCTH W Ha-
3HaYeHHWS HaKa3aHWs 33 aHAIM3HpPyeMoe [esHHe
Obl1a M OCTaeTcs MPEAMETOM IPHUCTATHLHOTO BHU-
MaHUs MHOTUX Yy4eHbIX-TipaBoBeqoB — H.A. ba-
owms, I1.C. Jlarems, A.W. Papora, B.A. HepcecsHa,
M. /. apropoackoro, N.M. TsKKOBO# U IpYyTHUX.
IlpuunHa 3akiroyaeTcs B HEPa3pELICHHBIX IOKa
TEOPETHYECKUX CITOpaX, CBA3aHHBIX C OCHOBaHUS-
MU OTBETCTBEHHOCTH CYyOBEKTOB 32 DTO YTrOJIOBHOE
MpaBOHAPYIICHUE, U HEKOTOPBIE APYTHUE CMEKHBIE
COCTaBbI IPECTYIUICHUH, YTO, KaK IIOKa3bIBAaET aHa-
T3, HETaTHUBHO OTPakaeTCs Ha MPaBONPUMEHHU-
TeIbHOU mpakTuke. TpyAHOCTH, KOTOpbIE MO cei
JIEHb WCTIBITHIBAIOT CIICJICTBEHHBIE OPTaHbI U CY/bI,
B OCHOBHOM, CBSI3aHBI C pasrpaHudeHuem crt. 104
YK PK u u. 3 cr. 106 YK PK (YMplimuienHoe mnpu-
YHHEHHE Bpena 3[0pPOBBIO, IOBJIEKIIEro IO He-
OCTOPOKHOCTH CMEPTh MOTEPIEBIIET0), U HEBUHO-
BHOTrO npuunHeHus Bpena (cr. 23 YK PK). B aroit
cBs3u Bepxoublii cyn PK ObIT BEIHYKIEH TaBaTh
CIielMaIbHbIe Pa3bsICHEHUS B CBOEM HOPMAaTUBHOM

noctanoBiieHuH ot 11 mas 2007 r. «O xBanuduka-
IMA HEKOTOPBIX TMPECTYIUICHUH TPOTHB KU3HHU U
3JI0pOBBs 4YenoBeka». OIHAKO OMIUOKU B JCSTCIb-
HOCTH OPTaHOB CIIEICTBUS U CYAOB IIPU PaCCMOTpe-
HHAW YTOJIOBHBIX JIEN 3TOM KaTETOPHH MPOIOJIKAIOT
JIOTTYCKaThCSI.

Heap wucciaenoBanusi. Pazpaborate mpemio-
JKeHUs 1Mo coBepmieHcTBoBanuio cT. 104 YK PK u
MPaKTUKH €€ IPUMCHCHUSI.

3apaum uccaenoBanms. i1 10CTHOKEHUS LETU
HCCTICIOBAHUS: a) aHATU3UPOBATh OOBEKTUBHBIC U
CyOBCKTHUBHBIC TPU3HAKH JCSHHS, TPEIYCMOTPECH-
Horo ct. 104 YK PK; 6) uzyunts cyne6Hy0 mpak-
THKY TI0 JieJiaM 3TOM KaTeropuu. B mporecce uccie-
JOBaHUSl KCMOJIb30BAJIUCH CIEAYIOIINE MEeTOIbI:
HaOMroAcHNE, aHaN3, (OPMAITBLHO-FOPUINICCKUN,
CPaBHUTEJIbHO-IIPABOBOM, JIOTMYECKUM, CTaTUCTH-
YECKUU, aHAJIOTHSL.

Obcyxaenue

VYronosHoe npaBoHapyiieHue B ¢t. 104 YK PK
OIIpEJEIACTCA KaK NPpUYUHEHUE CMEPMU NO HEOCHO-
podicHocmu. DTUM HBIHE JEHCTBYIONINM YTOJOBHBIN
3aKkoH, B oTiimuue ot YK KazCCP 1959 1., otBepraer
MOHSATHE «YOMICTBO MO HEOCTOPOKHOCTH». Takon
MOJXO0/1 3aKOHOJATENSI K OLIEHKE CIIy4aeB JIHILCHHUS
KHU3HH NOTEPIIEBLIETO CIEAyeT NPU3HATh [IPABUIIb-
HbIM. Bo-mepBBIX, OH MMeeT HcTopuyeckoe 000-
cHoBanue. Eme B «Kerti xaprben» (CeMb KaHOHOB)
HCIIONB30BAINCh TEPMUHBI «dA€H! KacTaHABIKIECH
xKacay» (COBEpIIEHHbIE IpeJHaMepeHHO), «abaii-
ChI3[a Jkacay» (COBEpILIEHHbIE HEOCTOPOXKHO) (Oma-
pu 2000: 257). B poccuiickom YIIOXXEHWH O Ha-
Ka3aHMSIX YTOJOBHBIX U UCHOMHUTEIbHBIX 1845 .,
a 3aTeM YrojoBHOM ynoxeHuu 1903 r., meiicTBo-
BaBmux Takke B Kazaxcrane m Cpemueil Asum,
YIIOMHHAIOTCSI «CMEPTOYOHHCTBOY», «yOMHCTBO» U
«HEOCTOPOXXHOE mNpuuynHeHne cmept» (Poccuii-
CKO€ 3aKOHOAATenhCTBO X-XX BeKOB). Bo-BTOpHIX,
clloBa «yOuiinay, «yOuicTBO» B 00IIECTBEHHOM CO-
3HAaHUM BCETJA ACCOLMMPYIOTCS C JINIICHUEM JKH3-
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oY ymbinuieHHo. [Ipas 61 M./ Illapropoackwuid,
KOTOPBIA YOMICTBOM CUHTAJ TOJIBKO YMBIIUIEHHOE
MIPUYMHEHNE CMEPTHU W HE OTHOCWI K HEMY JIMIIe-
HHUE XU3HHM 10 HeocTopoxkHocTH (LLlapropoackuit
1948: 194). Kpome TOT0, TTO3UITHS HAITMOHAIEHOTO
3aKOHOZATENs pa3jensercss OONBIIMHCTBOM CTPaH
CHI', Ilonpum, JlatBuu, bonrapuu.

B nmokTpuHEe YromoBHOro IpaBa HENOCPEn-
CTBEHHBIM OOBEKTOM YTOJIOBHOTO IpaBOHApYIIE-
Hus, npeaycmorpenHoro cr. 104 YK PK, npu-
3HaeTCsl KU3Hb YenoBeka'. [ToTepneBIMM MOXET
OBITH JII000E JIUII0, KOTOPOMY TI0 HEOCTOPOKHOCTH
npuduHsieTcs cMepTh. OOBEKTHBHAS CTOPOHA Jes-
HUS TIPOSBISIETCS. B HAPYLICHUN BHHOBHBIM 0OIIe-
MPUHSATBIX HOPM MPENTOCTOPOKHOCTU JTUOO 3aKOHA,
CHELUANBHBIX MpaBUi 0€30IaCHOCTH, HHCTPYKLUUH
B ctepe ObITa, moCyra, MPOW3BOACTBA (HAIIpPUMeED,
MIpaBMJI MTOBEIEHUS Ha BOJIE, MPABMJI SKCILTyaTallluu
HUCTOYHUKOB TOBBILIEHHON OMACHOCTH U T. 1I.). DTO
YIOJIOBHOE IIPAaBOHAPYIIEHHE dYalle BCETO COBEp-
IaeTcs MyTeM aKTHBHOTO JEeMCTBHA, 3HAYUTEIHHO
pexxe myteMm Oe3netictBus. I[lo maHHBIM CyneOHOI
[IPAaKTUKH, NPUYMHOM CMEPTH IOTEPIEBLIEIO B
OOJNIBIIMHCTBE CJIy4aeB SIBJSIETCS TpaBMa, MOJy-
YeHHasl B pe3yJIbTaTe TOMYKa, yaapa pyKoi UiIH HO-
TOM, TOPaKEHUS SIEKTPHUUECKUM TOKOM, TTaJCHHS C
BBICOTHI (HEPEIKO C BBICOTHI COOCTBEHHOTO TeNa).
Pexxe oT HEOCTOPOKHOTO OOpalLICHUsI C OpY>KHUEM,
B3pPBIBYATHIMH, SJIOBUTHIMH W IPYTMMH BeEIIECTBa-
MU, 00I1e0acHBIMH MPEAMETaMHt U T. II.

CocraB YroJoOBHOTO NpPaBOHAPYIICHHUS MaTe-
PHAIBHBIA W TPU3HAETCI OKOHYEHHBIM B MOMEHT
NpUYMHEHHs JeiicTBueM (Oe3nelicTBHEeM) CMepTH
genoBeky (4. 1 cr. 104 YK PK) nubo npuanHerns
cMepTH ABYyM wim 6oree mumam (4. 2 cr. 104 YK
PK). Jlns onpexeneHusi NpUYMHBI CMEPTH IMOTEP-
MIEBIIEr0 Ha3HA4YaeTCs CyleOHO-MEeIUIMHCKAs 3KC-
MepTr3a, KOTopas MPOU3BOANUTCS COTJIACHO 3aKOHY
PK «O cynebHo-3kcriepTHON nesTeabHOCTH OT 10
tdheBpans 2017 1. u [IpaBunam opraHu3amnuu U Mpo-
M3BOJICTBA CYAEOHBIX 3KCIEPTH3 M HCCIEIOBaHUMA
B opraHax cyJeOHOH 3KcmepTusbl OT 27 ampeins
2017 r.

! Hexoropsie aBropsl (H.A. Babuii) cuuraror 310 ympo-
IIICHYECTBOM M HEHOCPEACTBCHHBIM OOBEKTOM JICSHHS Hasbl-
BAlOT OOIICCTBEHHBIC OTHOIICHUS, COACPKAHUEM KOTOPBIX SIB-
JISIETCSL ONPEICNICHHbIN MOPSIOK MOBEACHNUS, 00eCIIeUBaIOIIUI
0e30MacHbIe YCIOBHS KU3HU JPYroro yeiaoBeka. OnHAKO Takoi
BBIBOJ MPOTHBOpeuuT cMbichy cT. 104 YK PK, nanpapnenHoi
Ha OXpaHy >XU3HU JIMYHOCTH, a HE OINPEIEICHHOTO MOpSAKa
noBeneHus yenoseka. (Cwm.: babuit H.A. Kanmudukauus npu-
YHHEHHS CMEPTH N0 HEOCTOPOXKHOCTH // IIpaBo M meMoKpaTHs:
C6. Hayy. Tp. Bein. 22. — Munck: BI'Y, 2011. - C. 2).
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Hannuue nmpuyuHHON CBSI3U MEXAY JICHCTBHEM
(be3meiicTBEM) H CMEPTHIO ITOTEPIIEBIIETO — HE00-
XOAMMOE W 00513aTeNIbHOE YCJIIOBHE YTOJOBHOW OT-
BETCTBEHHOCTH Jinlla. OTCYTCTBHE TaKOW CBSI3H UC-
KJIFOYAET YroJIOBHYIO OTBETCTBEHHOCTH 1O cT. 104
YK PK.

Kax Buano u3 naszpanus cr. 104 YK PK, yro-
JIOBHOE TIPAaBOHAPYIIEHHE COBEPIIAETCS TOIBKO IO
HEOCTOPOXKHOCTHU, B BUJIC CAMOHAJCSIHHOCTH JIN0O
HeOpesxxHocTH. CaMOHAIESTHHOCTD XapaKTepu3yeTcs
MpeBUICHHEM CyOBeKTa BO3MOKHOCTH HACTYIIJIe-
HUsl OOIIECTBEHHO OMACHBIX IOCJICJACTBHI CBOUX
neiicTBuii (0e3ercTBus), IpH 3ToM OH 0e3 mocra-
TOYHBIX K TOMY OCHOBAHHMH JIETKOMBICJICHHO pac-
CUYMTHIBACT HA MPEJOTBPAICHUE TUX MTOCIICCTBHIMA
(9. 2 cr. 21 YK PK). VYronoBHbI# 3aK0H, KaK BHJIHO,
HUYEro He TOBOPHUT O XapaKTepe OTHOLICHHUS CyObh-
eKTa K caMoMmy JeiictBuro (Oe3neiictBuro). [1oaro-
My oxau aBTOpbl (B.A. HepcecsH) momararoT, 4To
JIUIIO0 B TAKUX CIydYasx CO3HAET, YTO €ro JCHCTBUS
MOTYT MPUYUHUTH BPEJ IPYTHM JIOASM, UHAYE OH
HE MOKET NPEIBUIETh HACTYIUICHWE BPEIHBIX IO-
cnencteuii (Hepcecsa 2002: 84]. JIpyrue aBTOpHI
(I.C. Harenp) HanmpoTuB, OTPHUIIAIOT BO3MOKHOCTh
TaKOTO CO3HAHMSI, TOBOPSI, YTO MIMEHHO €T0 HAIHYHe
M OTCYTCTBHE €CTh I'DaHb MEXKJy O0JIACTHIO YMBIIII-
JIEHHOTO W HeocTopoxHoro ([arems 1977: 122).
Opnako eme w3BecTHbI rncuxonor C.JI. PyGun-
IITeWH MOMYEPKUBAJ, YTO OO0 OCO3HAHUM JIUI[OM
CBOMX JICHCTBHI MOXXHO TOBOPUTH JIHIIL TOT[A,
KOTJIa OHO TIPEABUAWT WX mocienctBus (PyOwH-
mrrerin 2000: 16). K Takomy ke BBIBOAY MPUXOIAT U
yuaensle — npasoBeabl (Papor 2002: 112). ITostomy
CyOBEKT MPUYUHEHHUS CMEPTH MO CaMOHAJIESTHHO-
CTH, KOTJIa TIPEABUIUT HACTYIUICHUE OOIICCTBEHHO-
OTIACHBIX MOCJECTBUM, gcec0d CO3HAET WU TTOHH-
MaeT OOIIEeCTBEHHYIO OMACHOCTh CBOETO ESHHS.
B mpoTtuBHOM ciydae BpsiI Id OH CMOXET 0e3 mo-
HUMaHMsI OMACHOCTH CBOMX ACWCTBUN MPEIBUACTDH
CMepTh moTepreBiero. [loATBEpKICHUEM TOMY
SIBJISICTCS CJIOKMBILIASICS CyJ/IcOHAs MPAKTHKA, KOTO-
pasi BUHY B BHJIE CAMOHAJIETHHOCTH IIPU3HAET OoJiee
OOIIIECTBEHHO OIACHOW, YeM BHHY B BHIC HEOPEK-
HOCTH, U TIOTOMY HaKa3bIBaeT CTPOKE, TAK KaK ITO
CBUJIETETLCTBYET O TOpa3io OOJbIIEH COIMATBLHON
HCIIOPUYEHHOCTH JTHIHOCTH. OCO3HAHUE JIUIIOM (ak-
Ta, 4TO ero JeicTBus (0e3lelCTBUE), MOTYT MpH-
YUHUTH CMEPTh YEIIOBEKY, SIBISCTCA HEepP8biM UH-
MeNNeKmyaibHbIM MOMEHMOM CaMOHAIETHHOCTH,
KOTOPBIH, MO0 CYTH, HE UMEET KaYeCTBEHHBIX IPH-
3HAKOB, MO3BOJISAIOUINX OTINYATH €0 OT KOCBEHHO-
ro yMBICTIA.

Bmopou UHMENIEKMY A/IbHBL MoMeHm
CaMOHAJIESTHHOCTH, KaK OTMEYaeTcsi B JOKTPHHE
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YTOJIOBHOTO TIpaBa, «3aKJ0YaeTcs B NMPEABHICHUU
BUHOBHBIM BO3MOKHOCTH HACTYIUICHUS
00IIIecTBEHHO OIacHBIX nociuencTsuil. Ilpensuners
— 3HAUMT 3apaHee YUWUTBHIBaTh, Ipennojaratb
BO3MOJKHOCTb TIOSIBIICHUS, HACTYIUICHHS Yero-
HuOynb» (OxeroB 1997: 513). Jlanubeiit mpusHaK
cOMIKaeT CaMOHAAESHHOCTb C 3aKOHOAATENLHON
(hOopMyITUPOBKOI KOCBEHHOTO YMBICHIA, YTO BHI3bI-
BaeT B Cy/IcOHOI MpPaKTUKE CEePbe3HbIC TPYAHOCTH.
Tax, KoneB ¢ npy3bsiMu ocTaHOBHI AJrieBa U Oec-
MPUYUHHO HaHEC eMy yJiap HOTOH, OTYEro Mociea-
Hull ynain, 3ateMm 2-3 pasa mHyJn 1o ronose. [anee
OH cTas n30MBaTh MajKknHa, KOTOPBIXA MBITANICA T10-
MOYb AJNueBy NMOAHATHCS. Uepe3 HEeCKOJIbKO JHEH
AnueB ckoH4Yascs B OonbpHHUIE. COrmacHo 3aKimoye-
HUIO CyneOHO-MEeIUIIMHCKOW JKCIIePTH3BI, CMEPTh
MOTEPIIEBILIEr0 HACTYMHIIA OT TPABMBI, ITOJTyYE€HHON
B pe3yJIbTaTe NaJIcHHs C BBICOTHl COOCTBEHHOTO PO-
CTa C yJapoM JIEBOH TEMEHHOH 00JacThI0 TOJIOBBI
00 acanbr. Hanecenue mocienyronmx yaapoB B
TOJIOBY YCYT'YOMJIO XapakTep yKe MOJyYeHHOU MpH
MaJIeHUN YeperHO-MO3TOBON TpaBMBL. TemmpTa-
yckuii roponckoit cyn KaparanauHckoi o0iacTu
kBanuuuposan neiictBusi KoneBa kak nmpuuuHe-
HUE TSDKKOTO Bpea 370pPOBBIO, MOBIIEKIIEE 1O He-
OCTOPO’KHOCTH CMEpTh MOTEPIEBILET0, U MPUTOBO-
puia ero x 8 romam numeHust cBodoxapl. CyneOHas
KOJUIETHS TI0 YTOJOBHEIM AenaM Kaparanmaumackoro
00J1aCTHOTO Cy/1a, HAPOTHUB, TIEPEKBATUPHUIIMPOBA-
na gevicteug Konesa Ha u. 1 ct. 104 YK PK. Ilo
ee MHEHHIO, TTOJICYTUMBIA HE MMEJT yMBICIIA TIPUIH-
HUTH TSDKKUH Bpell 310pOBbI0 AJHeBa, MOBIEKIINN
ero cMmeptb. Ho 310 cyneOHoe pemieHue ompoTte-
croBal ['enepanbubiii mpokypop PK, yka3zaB Ha He-
MIPaBUIILHOE MPUMEHEHNE 3aKOHA U HECOOTBETCTBHE
BEIBOJIOB CyJa (DaKTUYECKUM OOCTOATEIhCTBAM
nena. CynebOHas xomerus BepxosHoro cyma PK,
THIATENIFHO M3YYHMB OOCTOATENBLCTBA JE€Na, yIOB-
JMETBOpHIIA TIPOTECT, yKa3aB cienyromee: KoHes,
HAHOCS HEOJHOKpATHBIE yAapbl HOTaMH IO TOJOBE
nexaniero AnveBa, 0CO3HaBal ONACHBIA XapakTep
CBOMX JIEHCTBWIA, MPEABHUIIEN TIOCIEICTBUS B BUJIEC
TSOHKKOTO BpeZa 3/0POBBIO, TIOBJIEKIINE CMEPTh, U
0e3pa3nuyHo OTHOCWJICA K 3ToMy. Ha KOCBEHHBIH
yYMBICEN YKa3bIBalOT TaK)Ke HAHECEHHE y1apoB Mai-
KHHY, KOTOPBIH ITBITAJICSI OKAa3aTh MMOMOIIs AJIMEBY.
Cya anemisnuoHHOW WHCTAaHIMM HE MPHHSIT BO
BHMMaHHe Bce 3TH (aKTUYECKHe JaHHBIE U Helpa-
BWJIBHO KBanmupuumposan aevicteusa Konesa (bioi-
netenb BepxosHoro cyna PK 2018: 68-70).

Tako#i pa3Ho0Ooii B KBaTU(UKAIWK JTCHCTBHIA
BUHOBHBIX B CJIEJCTBEHHOW M Cy/IeOHOHN IMpakTH-
K€, K COXaJCHWIO, JaJeKO HE €IUHWYEH U, Kak
MIPEJICTABIIACTCS, B HEMAJIOM CTENeHH OO0yCIIOB-

JeH TakXe HeYeTKoM nosuuued BepxoBHOro
cyna PK. Tak, oH ykazan B CBOEM HOPMaTHBHOM
roctadoBiieHnH oT 11 mas 2007 roma «O xBamudu-
KaIlM¥ HEKOTOPBIX MPECTYIUICHUH MPOTHUB KU3HHA U
3JI0POBBS YEIOBEKA», YTO YOUHCTBO C KOCBEHHBIM
YMBICJIOM OT HEOCTOPOXKHOTO NMPUYUHEHUS] CMEPTHU
B BUJIC MPECTYMHON CAMOHAJCSIHHOCTH OTINYACTCS
TEM, 4TO IPU MPECTYIHON CAaMOHAEIHHOCTH BUHO-
BHBIM JIMIIb MPEABUANT BO3MOXHOCTb HACTYILIE-
HUS CMEPTU U JIETKOMBICIIEHHO DPAaCCUUTHIBACT Ha
ee MpeAOoTBpaIleHHE, a IPU KOCBEHHOM yMBbICIE OH
MPEABUANT HE TOJIBKO BO3MOXHOCTb, HO U 8€pOsim-
HOCMb HACTYIUICHUSI CMEPTH, XOTS M HE JKEJaeT, HO
CO3HATEHHO JOMYCKAeT ee HACTYIUICHHE 100 OT-
HOCUTCSI K TAKOMY TOCJIEJCTBUIO CBOUX JIEUCTBUMN
0e3pa3InIHO, HE MPUHUMAS TIPH ITOM HUKaKUX Mep
K IIPEeIOTBPAIICHUIO0 CMEPTH TTOTepIieBIero (1. 27).
CoritacHO boJBIIOMY TOJIKOBOMY CJIOBAapIO pycC-
CKOTO SI3bIKa, «BEPOSTHOCTHY» — 3TO OOBECKTHUBHAS
BO3MOXKHOCTh OCYIIIECTBIICHHUS Y€ro-IN00, CTENICHb
ocymiecTBUMOCTH (BOJBIION TONKOBEIN CIIOBaph
pycckoro s3bika 1998). CkazaHHOE O3HAyYaeT, 4TO
«BEPOSITHOCTH» 0003HAYAeT TOIBKO CTEIEHb BO3-
MOKHOCTH BO3HUKHOBEHHUSI HEKOTOPOI'O COOBITHS,
T. €. 3TO Mepa caMoil BO3MOKHOCTH. [loaTomMy Bpsn
nu nanHoe BepxoBHbeiM cyqioMm PK pasbsicHeHue xa-
pakTepa nmpeaBucHUS B KOCBEHHOM YMBICIIE TIO3BO-
JSET HUKECTOSIIUM CyJiaM 0e3 TpyAa OTINYATh €T
OT caMOHajAesiHHOCTU. KpoMe Toro, ucnosne3ys He
MPeyCMOTPEHHBIN B (hOpPMYJie KOCBEHHOTO yYMBIC-
Ja WHTEJUICKTYaJbHBIM HPU3HAK «BEPOSTHOCTDHY,
BBICIIHIT cyneOHbIi opran PK momyctun pacmmpu-
TEJTHHOE TOJKOBAHME 3aKOHA, YTO HEMPABOMEPHO U
HE CHOCOOCTBYeT €IMHOOOpa3HOMY MPUMEHEHUIO
YTOJOBHOIO 3aKOHa. [IpaBHIBHO MOCTYNHI OTede-
CTBEHHBIN 3aKOHOJAATEeNh, ToBOps B 4. 3 cT. 20 YK
PK o npenBupeHnn TOIBKO 803MOHCHOCHU OOIIE-
CTBEHHO OIACHBIX MOCIEICTBUMN.

B gewm e npuHIUNUaNpHasS pa3HUIIA CAMOHA/-
€SIHHOCTH OT KOCBEHHOTO YMBICIIA IO BTOPOMY HH-
TeJueKTyansHoMy npr3Haky? [lo HameMy MHEHHIO,
MIPaBUIILHBIM SIBJISICTCS YTBEPIKJCHUE OOIBITUHCTBA
YUYEHBIX-TIPABOBEJIOB, COTJIACHO KOTOPOMY KOC-
BEHHBIN YMBICENT XapaKTEPHU3yeTCs MPEABUIACHUEM
peadbHOM BO3MOXXHOCTH HACTYIUICHHUS BPEIHBIX
MOCJEICTBUMA, TO MPHU MPECTYNHOM JIETKOMBICIUU
(caMOHaIETHHOCTH) €CTh MPEABUACHIE BO3MOKHO-
CTH HACTYIUICHUS OOIIECTBEHHOM OMACHBIX MOCIIE-
CTBUii, OJJHAKO JTUIIb B a0CTPaKTHOH, OTBICUEHHON
dopme. IpenBuneHre adCTPaKTHON BO3MOXKHOCTHU
HACTYIUICHUS MTOCJIECTBUNA OPTraHUYECKH COUETACT-
sl C PACUETOM Ha UX NPEJOTBPALLECHUE WU HEJIOIY-
menne (Hepcecan 2002: 89), (Tsxkosa 2002: 22).
Tak, U3 BBIIETIPUBEICHHOTO YTOJIOBHOTO JIeia BU/I-
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HO, uTo KOoHeB, HaHOCS HEOTHOKPATHBIE YAAphl HO-
raMH I10 TOJIOBE JIEXKAIETO ANMeBa, IPEABHUIIEN pe-
aNbHYI0 BO3MOYKHOCTh IPUYMHEHHUS TSHKKOTO Bpesia
3I0pOBBIO, B PE3YIbTATE MOBJIECKIIETO €TI0 CMEPTh.
C y4eToM JaHHOTO AOKTPUHAIBHOTO HOJOXKEHUS U
CIIO)KMBILEHCS CyZeOHOM MPaKTHKH, B 1. 27 HOpMa-
TUBHOTO akta BepxosHoro cyna PK nenxecoobpasHo
BHECTH YTOYHEHHUE O TOM, YTO CyOBEKT KOCBEHHOI'O
yMBICIIa TIPEABUIUT pedanbHyl0 BO3MOXKHOCTh Ha-
CTYIUICHHUS CMEPTH, a CyOBEKT CaMOHAAEIHHOCTH —
abcmpaxkmmuyio BO3MOXKHOCTh HACTYIUICHHS TaKOI'o
MOCIIEACTBUA, KOTOPYIO OH HCKJIIOYaeT B JAaHHOU
KOHKPETHOHN CHTYyallHU.

Mt paznensieMm BeiBoa A.U. Papora, 9To rias-
HOE OTJIMYUE CAaMOHAJESIHHOCTH OT KOCBEHHOIO
YMBICIIA 3aKIII0YAETCS B COACPKAHUH 801€6020 MO-
menma. «Ecny pu KOCBEHHOM YMBICIIE BHHOBHBIN
CO3HATENBHO JIOMYyCKaeT HACTYIUIEHHE OOIIeCTBEH-
HO OTIACHBIX TIOCJIEACTBUH, T. €. 0N0OPUTEIBHOE OT-
HOCHUTCS K HUM, TO Y CyOBEKTa MPECTYIHONH caMo-
HaJESTHHOCTH OTCYTCTBYET HE TOJIBKO XKeJlaHUE, HO U
CO3HATEIbHOE AOMYIIEHNE 3TUX MocneacTuil. [lpn
3TOM OH CTPEMHTCA HE JOITyCTUTh UX HACTYTIICHUS,
OTHOCHUTCS K HUM OTPHLIATENIBHO, PACCUMTHIBAS IpU
3TOM Ha peabHble 00CTOATENBCTB, KOTOPHIE, IO €r0
MHEHHIO, MOT'YT IIOMEIIaTh HACTYIIJICHUIO BPEIHBIX
nocieacTBuiiy, — numiet astop (Papor 2002: 114).
OpHako pacueT OKa3bIBaeTCs OIIMOOYHBIM H3-3a
HECEPbE3HOT0 MOJAX0Ja K MX OIEeHKE, Ha 4TO yKa-
3pIBacT (POPMYNHPOBKA «0€3 TOCTATOUYHBIX K TOMY
ocHoBaHuit» B 4. 2 cT. 21 YK PK. IIpu xocBeHHOM
YK€ YMBICIIE Ha/IeXk/1a JIMIAa Ha «aBOCh» HE MOJKpe-
IUIAETCSI KAKUMHU-THO0 KOHKPETHBIMH OOCTOSITENb-
CTBaMHM. XPECTOMATUHHBIM B 3TOM OTHOUICHHH
npuMepoM siBisiercs aeno Kopmunsuesa. Kak ycra-
HOBHJI CyJ1, TIOICY AUMBIN IPEJIOKUI CBOEMY APYTY
HazapoBy npoBepuTh My’>KECTBO M BCTaTh JIULIOM K
CTEeHE O] BBICTpEI BhIIIE ero rojossl. Hazapos co-
mtacwicad. KopMHIIBIIEB BBICTPENII C PACCTOSIHUA
7,5 mMetpoB u panun HazapoBa B rojioBy, OTYETO
nocieqauii ckonvancsi (COOpHUK MOCTaHOBICHHUN
1981: 160-161). Kak BumHO U3 nena, moacyIuMBbINA
abCTpakTHO TPEABHIET BO3MOXKHOE NPUYMHEHHE
TSOKKHX TOCTIC/ICTBHH, HO JIETKOMBICICHHO, 0e3
JIOCTaTOYHBIX K TOMY OCHOBAaHWMH, NOHAZESIICA Ha
CBOM HAaBBIKH CTPENIbOBI, KOTOpbIE, MO0 €ro pacye-
Ty, IPEIOTBPATAT 3TH nociaeacTBud. O TOM, YTO OH
He JoIycKkall cMepTh Ha3apoBa, CBHIETENBCTBYIOT
TaKXKe €T0 APY’KECKOe OTHOIIEHHE C MOTEPIEBIINM
U TMIOCTKPUMHHAIBHOE TOBEIEHHE (BBI3BAI CKOPYIO
TTOMOIIIB).

AHanu3 Takxe mokasall, YTo MPH ONpeAeTIeHHH
CyOBEKTUBHOM CTOPOHBI ACSIHUS CYIbl, B OCHOBHOM,
PYKOBOZACTBYIOTCSl yKazaHWEM BepxoBHOro cyzna
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PK wuccienoBate «XxapakTep B3aMMOOTHOIUEHUM
BUHOBHOTO C TOTEPIIEBLIMM, CIIOCOO COBEPLICHUS
U OpyIHe yroJIOBHOTO TMPaBOHAPYIIEHHS, KOIAYe-
CTBO, XapakTep M JIOKAIM3aIMI0O PAaHEHUH U MHBIX
TEJIECHBIX MOBPEXICHUM, NMPUYNHY NPEKpaIeHHUs
MIPOTHUBOIIPABHEIX ACHCTBUI CYOBEKTOM YTOJIOBHO-
ro MpaBOHAPYIIEHUS U T. II., @ TAKXKE €ro MOoBee-
HUE J10 U NOCJIE COBEPIIEHUS YTOJIOBHOIO IIPaBOHa-
pymerus» (1. 30). Cauraem, 9TO IMEHHO CTPOTOE
BBITIOJTHEHHE 3TOTO HOPMATHBHOTO MOJIOKEHUS T0-
3BOJIMII CYAy H30€KaTh OIMOOK MTPHU PACCMOTPEHHUH
PE30HAHCHOTO YTOJIOBHOTO Jefla 10 OOBHHEHHIO
Bacunenko. Kak ycraHoBws cyz, MOACYAUMEBIN B
XO0JIe BO3HUKIIEH CCOPBI yaapuil KyJIaKOM TI0 JTUILY
aKTUBHCTA ['apHHUIIKOTO, OTYEro TMOCIEAHHWNA yIal
W yAapuics roioBoi 00 acdansT. OT nodydeHHON
YepermHO-MO3TOBOM TPaBMBI aKTHUBUCT CKOHYAICS
B OonbHuIle. JleiicTBus BacuineHKO OpraHbl Cieln-
cTBUsI KBanuduuuposanu o 4. 3 cr. 106 YK PK.
Onnaxo cyn KaseibexOuiickoro paiiona r. Kaparan-
Iipl TiepekBanuduiuposan aesaue Ha 4. 1 cr. 104
VYK PK. Kak ykazaHo B pUroBOpe, NOBpPEXKICHUE,
BO3HHUKIIIEE B pe3ylbTaTe yaapa KyJakOM B ITHIO
MOTEPIEBIEr0, HE OTHOCHUTCA K TSKKOMY BpPEIY
3n0poBbs. [locine HaHeceHus ynapa U MOCIe0BaB-
IIero 3a HUM MaJeHHUS MTOTEPIEeBIIer0 Ha 3EMITIO,
Bacunenko kakoe-nmubo Hacuime K HeMy Ooliee He
npuMeHnsn. CrenoBaTrenbHO, HU MPEILIECTBYIOIIEE
MpPECTyIUIEHUIO, HU TocTenylomiee moseaenne Ba-
CHJIGHKO, HU KOJIMYECTBO HAHECEHHBIX YIapOB HE
CBUJICTENLCTBYIOT 00 yMBICEC MPUYUHHUTH TSHKKUN
Bpel 370pOBBI0 [ 'apHHIIKOTO, IOBJIEKIIEro €ero
cMeptTh. [loAacyauMbiil Takke e37uil B OOJIBHUILY
Y3HaTh €T0 CaMOYYBCTBHE, YTO YKa3bIBAJIO HA OTPH-
[IaTeNIbHOE OTHOIIEHWE BHHOBHOTO K BO3MOKHBIM
BpEIHBIM TOCNIeACTBUsAIM. B utore Bacunenko Obu1
ocyxJieH K |1 romy u 6 MecsIIeB JIMIIEHUS CBOOOTBI
(ApxuB cyna Kazpibexowuiickoro cyma 2022).
AHanu3 mokaszai, 4yTo MPUYUHEHHE CMEPTH M0
CaMOHAJICSTHHOCTH BCTpeYaeTcs CyJeOHOW Tmpak-
TUKE 3HAYMTENIHO peXe, 4eM IO HeOPEeXHOCTH.
Cornacno 4. 3 cr1. 21 YK PK, yronoBHoe npaBoHa-
pYILIEHHE MPU3HAETCS COBEPIISHHBIM IO HEOPEeK-
HOCTH, €CJH JINIO HEe TMPEABHJEIO BO3MOXXHOCTH
HACTYIUJICHUsI OOIIECTBEHHO OMACHBIX MOCIESACTBUN
CBOMX JIeHCTBUI (0€3eCTBHS), XOTS IIPH JOJDKHOM
BHHUMATENbHOCTH M TIPEIYyCMOTPUTEIHEHOCTH JTOMIK-
HO OBUIO M MOTJIO MpPEABHIETh TH MOCIEICTBUS.
Kak BumHO, y nHIia oTCyTCTBYET MpeIBUACHAE Ha-
CTYIIJICHUS BPEAHBIX MOCIEICTBUI COBEPIIAEMOIO
JIesIHUS, a 3HAYUT, U OCO3HAHUE ero O0IIEeCTBEeHHON
OTMACHOCTH. YTOJIOBHBIN 3aKOH IPHU3HAET 3TOT BUJ
HEOCTOPOKHOM BHHBI HEU3BUHHUTEIHHBIM IIOTO-
My, YTO «...JIHIO, UMES pPEaJbHyl0 BO3MOKHOCTb



K.A. bakumies

NpEABUICTh HACTYIJICHWE OOLIECTBEHHO OMAaCHBIX
MOCTIEICTBUN CBOETO JIESHUS, HE MPOSBISET HEOO-
XOJUMOW BHUMATENBHOCTH U TPEAYCMOTPHUTEIb-
HOCTH, YTOOBI COBEPIIUTH HEOOXOANUMBIE BOJICBBIE
JNEHCTBUST IS TIPENOTBPAIICHHS yKa3aHHBIX II0-
cnenctui» (Papor 2002: 117).

3ajgaua yCcTaHOBJIEHUS HEOPEKHOCTH OOBEKTHB-
HO Oonee TpynHa. CkazaHHOE WILTIOCTPUPYET YTo-
noBHoe aeno Cantockoro. CyJ1 yCTaHOBUII, YTO OH,
HaXOJsICh Ha JIS)KYPCTBE B BOMHCKOM YacTH, YBUJIEI
crapuinHy Busbsrenbma, KOTOpBIA B COCTOSSHUM all-
KOTOJIbHOTO OMbSIHEHUS YTPOXKaJl HOX)KOM COJIIATY.
CanToBckuii noTpedoBai oT Bunbrensma mokuHyTh
TEPPUTOPHIO YaCTH, OIHAKO IOCIEAHHHA B OTBET
3aMaxHyJcs Ha Hero HoxxoM. Torma CanTtoBckuit
MAJKOW CTal HAaHOCUTH yJapbl MO pyKaM W HOTaM
Bunerensma, obpatuB ero B OerctBo. Bmoronky
CanroBckuii HaHeC elle TPU yAapa MaiKkol Mo CIH-
He yOeraromero. CrioTKHYBITUCH, BUibrensM ynan
M yIapwics TojoBoil 00 kameHb. OT TsKenIol de-
PEMHO-MO3rOBOM TPaBMBI OH Ha CJIEXYIOIIMN JEHb
ckonyancs. Cyz nepBoil uHcTaHuuy npusHan Can-
TOBCKOTO BUHOBHBIM B COBEPIICHHUH JISSTHHS, MTPE/I-
ycmoTpenHoM 4. 3 ct. 106 YK PK. Ho BepxoBHbiit
cyn PK c Takoii kBanmudukanueil He coriacuics u
yKazaj cleyIollee: JIOKaIu3aus yAapoB He JaeT
OCHOBaHMM cuuTaTh, uTo CaNTOBCKUI CHELHATBHO
HAaHOCWJI WX C HamepeHHeM cOuTh Buibprempma c
Hor. KpoMe Toro, BUHOBHBIN HE MpEIABUAET TaKoe
pasBUTHE COOBITHI, KOTOPBIE IPUBEIIH K CMEPTH T10-
tepnenmiero. OaHako, HAHOCS ynap, 00Jicer OblLl U
Moe TIpeIBUJIETh BO3MOXHOCTh MaJIeHus] Bunbrens-
Ma M HaCTYIUICHMS TSHKKUX mociencTsuid. Ha stom
ocHoBaHuy CanTOBCKHI OBUT OCYXKIEH 3a IPHUIH-
HEHHe CMePTH 1o HeocTopokHocTH (Bectauk Bep-
xoBHOTO cyaa PK 1996: 45).

HopmatuBHaas popmyna «I0mKeH OBUT M MOT»
PacKpbIBaeTCsl CyJJOM MOCPEICTBOM HCCIEIOBaHMS
UHMENIEKMYAIbHO20 U 8016020 TIPU3HAKOB ITOTO
BUJIa HEOCTOPOKHOW BHHBI®, OTCYTCTBHE MPEIABH-
JIEHUST BO3MOXXHOTO (make aOCTpaKkTHO) TPHUIH-
HEHUs Bpeda, a 3HAYUT, CO3HAHUSA OOIIECTBEHHOM
OIIACHOCTH COBEPIIIAEMOT0 JESHUS, XapaKTEPU3YIOT
WHTEJUICKTYaIbHBIA MMPHU3HAK HeOpexHocTn. Ha Bo-
JIeBOW TpU3HAK HEOPEKHOCTH YKAa3bIBAIOT CIIOBA
«IIpH TOJHDKHOM BHMMATEIBHOCTH M NPENyCMOTPH-
TETBHOCTIY, IPUJAIOIINE HEOPEKHOCTH YTOJIOBHO-
npaBoBoe 3HaueHre. OH TPaJUIIMOHHO PacKphIBALT-

2 HekoTopble KPUMHHAIHCTBl YKa3bIBAIOT, YTO HEOPEK-
HOCTb XapaKTEPH3YeTCs] OTPULATEIbHBIM U IOJIOKUTEIBHBIM
npusHakamu. Cum.: Papor A.W. Ksanudukanus npectymienuit
o cyobexkTuBHBIM mpu3Hakam. — CII6.: FOpua. mpecc, 2002.
C. 118.

Csl IOCPEJICTBOM OOBEKTUBHOTO (00S3aHHOCTD JIHIIA
MIPEABUACTD ) M CyOBEKTHBHOTO (BO3MOYKHOCTB JIUIIA
MIPEIBUACTH) KPUTEPHEB.

Oco0eHHOCTh OOBEKTUBHOTO KpUTEPHUS He-
OpEeKHOCTH, TIO OOIEeMy TpaBUIy, 3aKJIIOYacT-
csl B €ro HOPMAaTHBHOCTH, KOTOpasi yKa3blBaeT Ha
0053aHHOCTb TPEABUACTH OOLIECTBEHHO ONACHBIE
MIOCTIEACTBAA NIesHUS. JTa O00A3aHHOCTH Ompene-
JsIeTCS.  KOHKPETHBIM 3aKOHOM, JOJDKHOCTHBIMHU
WK TPOPEeCcCHOHATLHBIMA (PYHKIUSAMHU, a TaKXKe
0011e0053aTEIPHBIMA  TIPABHJIAMH  TIPEIOCTOPOK-
HocTH. OTCYTCTBHE Takod OOSM3aHHOCTH UCKIIIOYa-
€T BUHY JHIa 32 (aKTUYECKH NMPUINHEHHBINA Bpell
(TsoxxoBa 2002: 29). Cyasl JOMKHBI YCTaHOBHUTH
TaKke, YTO JIMIO OBUIO OCBEJOMJIEHO O TIOCIHIEA-
CTBUSIX 32 HapylleHHEe HOPMAaTHBHO-IIPABOBBIX
aKTOB WJIH OOIE00s3aTeIbHBIX TPABMII TIPEIOCTO-
poxHOCTH. Hann4rme BO3MOXKHOCTH JIMLIA MPEIBU-
IeTh (CYOBEKTUBHBIM KPUTEPHi) YCTAaHABITUBACTCS
CYJIOM TyTeM HCCIeIOBaHUs MPodecCHoHATBEHOTO
U XKU3HEHHOT'O ONbITa CYOBEKTa, MHTEIUIEKTYalb-
HBIX W BOJIEBBIX Ka4eCTB, COCTOSIHHS 370POBbS H
T. a. (Papor 2002: 121). CyObeKTUBHBIA KpUTEPHiA
JIOJDKEH YCTaHABIMBATHCA HAPSLy ¢ OOBEKTHBHBIM.
OTCyTCTBHE OJHOTO W3 KpUTEpHEB HEOPEKHOCTH
UCKJII0YAET HEOCTOPOXKHYIO BHHY JIUIA, YTO MOXKET
yKa3bplBaTh Ha YMBIIUICHHYIO (OPMY BHHBI JHOO
HEBWHOBHOE TpUYHMHEHHUE Bpena. JlanHoe o6cTos-
TEJILCTBO MOJYEPKUBAET BAXKHOCTh M 3HAYMMOCTH
UX YCTaHOBJICHUS AJSl KBANU(UKALMM JESHUS IO
ct. 104 YK PK.

OnHako W3y4YeHUE apXUBHBIX YTOJOBHBIX JIEI
o cT. 104 YK PK noxkazaio, 4to cyapl peciryOnuku
MIPAKTHYECKN HE HCCIEAYIOT XapaKTep OOBEKTHB-
HOTO U CyOBEKTHBHOTO KPUTEPUEB, OTPAaHHUHBASCH,
KaK IMpaBWIIO, 3aKOHOAATEIBHON (POPMYIHPOBKOM
4. 3 cr. 21 YK PK®. Hampumep, BepxoBHbIi cyq
PK B npurosope no geny CanToBCKOro He yKasall,
B YeM K€ KOHKPETHO 3aKioyanach 00sS3aHHOCTh U
BO3MOXHOCTb MOJICYAWMOIO TPEABUACTH CMEPTh
norepriepiiero Bunbrenpma. Takas npakTuka He
OCHOBaHa Ha 3aKoHe. Kak MpaBWIIBHO OTMEYaloT
yUeHbIe-TIPaBOBEIbl, «...HEOOXOAMMOCTh KOHKpE-
THU3AIUU HapyIIEHUS JOJDKHOTO TIOBEICHUS 3aKITIO-
4aeTcs B TOM, YTO [IPHU OTCYTCTBUHU TAKOTO HapyIe-
HUS €CTh BCE OCHOBAHUS JUIS TIOCTAHOBKH BOTIpOCa
00 OTCYTCTBHM BWHBI MPUYUHHUTENS CMEPTH, T. €.
0 ciayvaiiHoM ee mpuunHeHun» (badwit 2011: 4).
[Toatomy cyasl Bo nzbexxanne 0ObEKTHBHOTO BMe-
HEHHS JIOJDKHBI B TIPUTOBOPE JOCTATOYHO ITOITHO
OIKCHIBATh COJICPKAHUE OOBEKTHUBHOTO M CYOBEK-

3 AHaM3UpyeMbIe YTOIOBHBIC IPABOHAPYILICHUS OBLIH CO-
BEpILCHBI, B OCHOBHOM, B chepe ObITa U ocyra.
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THBHOTO NMPU3HAKOB HeOpekHOCTU'. B 3TOM CBsI3n
Bepxosnblii cyn PK B HopMaTuBHOM moOpsiaKe 10JI-
XKeH 0053aTh HIDKECTOSAIINE CYIbl MaKCHMAaJbHO
pPacKpbIBaTh B MPHUIOBOPAaX XapakTep OOBEKTUB-
HOTO U CYOBEKTHBHOTO KPHUTEPHEB HEOPEIKHOCTH.
K npumepy, npu onucanuu 0ObEKTHBHOTO KpUTe-
pust B mpuroBope (IOCTAHOBJIEHHH) CYAbI JOJDKHBI
yKa3aTb, KaKOW KOHKPETHO ITyHKT HOPMaTHBHO-
MIPaBOBOTO aKTa ObLI HAPYIIEH BUHOBHBIM, a TAKKe
PacKphBITO COJEepXaHWe 3TOro HapymieHws. Ecmu
K€ pedb WAET O HapyIIeHHH OOMICTIPUHSTHIX Mep
MIPEeIOCTOPOKHOCTH, CIENYeT OIpPENeNNnTh, KaKylo
HOpPMY JIOJDKHOTO TIOBEJICHUSI B KOHKPETHOH cdepe
oOImiecTBa HapyIIWI BUHOBHBIM, M yKa3aTh, B YeM
BBIPA3UIIOCh ATO HapyIlIEHHE.

TmrarenpHBIN aHAM3 OOBEKTHBHBIX W CYOBEK-
THUBHBIX KPUTEPUEB HEOPEKHOCTH TTO3BOJISIET OTTpa-
Huuuth cT. 104 YK PK oT HeBHHOBHOIrO mpUyunHe-
Hus Bpena (ciydas). Cornacuo 4. 2 ct. 23 YK PK,
MMeEeT MECTO CITyJaii, KOrJa CyOBheKT:

a) He 0CO3HaBaJ U MO 0OCTOSATENLCTBAM JIea He
MOT OCO3HaBaTh OOIIECTBEHHOW OIACHOCTH CBOWX
neiicTBuii (6e3neicTBus);

0) He mpeABHIENT BO3MOXXHOCTU HACTYIUICHHUS
OOIIIECTBEHHO OMACHBIX TOCIEICTBUI M TIO0 00CTO-
STETBCTBAM JieJla He JIOJDKEH OBbUT MM HE MOT HUX
MIPEBUIETD.

Bepxoubiii cyn PK cunTtaeT HEBHHOBHBIM
MPUYMHEHHEM BpeJa TakXkKe cllydad, KOrjaa JHUIO0
MPEABUAEIO BO3MOXHOCTh HACTYIUIEHHS CMEPTH
MTOTEPIIEBIIET0 U MPEATPUHSAIIO BCe HEOOXOTUMBIE,
[0 €ro MHEHHUIO, MEpPHI JJIA MPEeAOTBpAIICHUS €e
HACTYIUICHHS, HO OHA HACTYTIHJIA TIO HE3aBUCIIINM
0T Hero npwanHaMm (1. 27). MBI canTaem, 94To 3TO
HOPMAaTHBHOE TOJIOKEHHE HE B IOJIHOM Mepe OT-
BeuaeT 3amnpocaM IpakTuku. Tak, 4. 2 cT. 23 YK
PK npusnaer nesiHue TakXe COBEPIIEHHBIM He-
BHHOBHO, €CJIU JIMIIO, TIPEIBUJIEBIIEE IPU €ro Co-
BEpIICHNN HACTYIUICHHE OOINECTBEHHO OITaCHBIX
MOCJIEJICTBANA, PACCUMTHIBAJIO Ha WX MPErOTBpa-
LICHHE C TOCTaTOYHBIMU Ha TO OCHOBAaHUSMU JTNOO
HE MOTJIO MTPEAOTBPATUTH 3TH MTOCIEICTBUS B CHITY
HECOOTBETCTBUSl CBOMX ICHUXO(PU3NOIOTHIECKUX
KauecTB TPeOOBAaHUSAM SKCTPEMAaJBHBIX YCIOBHU
WJTU HEPBHO-TICUXUYECKUM Teperpy3kam. O4eBu-
HO, 4TO 1. 27 BepxoBHOTO cyaa HyXXIaeTcs B JI0-
MOJHUTENBHON PEelaKLuHU, YTOOBI OH COOTBETCTBO-
Ban 4. 2 cT. 23 YK PK.

4 B oroit cesi3u A.W. Papor cunrtaeT HeOPEKHOCTH TIpOMe-
JKYTOIHBIM 3BEHOM MEXIY CAMOHAAESIHHOCTBIO 1 HEBHHOBHBIM
npuanHeHneM Bpena. Cwm.: Papor A.W. Kpanudukanus npecry-
IUIEHUH 10 cyObekTHBHEIM npu3HakaM. — CII6.: IOpun. mpecc,
2002. -304 c.C.123.
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CyOBEeKTOM HEOCTOPOKHOTO IPUUMHEHUS CMEP-
TH sIBIIsIeTCA J1I000€ (PM3MYECKOEe JINII0, JOCTHUTIIIEee
K MOMEHTY coBepuieHus AesHusd 16 met. Kak mo-
Kazan aHanu3, mo 3toul crtathe YK PK oTBeuaror
TaKXe psAIoBbIe paOOTHUKH, B JEHCTBHUIX KOTOPBIX
YCMaTpUBAIOTCS NMIPU3HAKK HAPYIICHUS MPABUI OX-
pansl Tpyna (ct. 156 YK PK), HenoGpocoBecTHOTO
OTHOIIEHUs K 06s13aHHOCTSM (cT. 254 YK PK), He-
Ha/JISKAIIETO UCITOMHEHMS 00sI3aHHOCTEH 10 0Xpa-
HE OpYXHsi, 0OCTIPUITIACOB, B3PHIBYATHIX BEIISCTB U
B3pBIBHBIX ycTporcTB (cT. 290 YK PK), Hapymenus
TpeOoBaHMit NoxapHOU Oe3omacHocTH (cT. 292 YK
PK). Bce neno B koHCTpyKINH 3THX crateil YK, xo-
TOpas MperoiaraeT TOJIbKO CIEeIHANbHBIX CyOBeK-
TOB. 32 paMKaM¥ COCTaBOB 3THX YT'OJIOBHBIX TIPaBO-
HapylIeHUH OCTaJUCh TOKaph, IIaxXTep, Clecapb,
omepaTop H T. [I., KOTOPBIE, KaK MPABIIIO, TPOXOMIST
CHEIHUATbHYIO0 MOATOTOBKY, OHU TakK K€ HaJeJICHBI
COOTBETCTBYIOIIUMH OOS3aHHOCTSAMHA W (DyHKITH-
SIMH, YTO 3HAYUTEJILHO MOBBIIAET UX OTBETCTBEH-
HOCTH 32 HEBHUMATEIbHBIE U HEOCMOTPHUTEIbHBIC
nevictust (Oe3ercTBue).

WHTepecsl COBEPIIEHCTBOBAHMS OTEUECTBEH-
HOT'O YTOJIOBHOTO 3aKOHOJAATENILCTBA M IPABOIPH-
MEHHTEJILHOW TIPAKTHKH JUKTYIOT HEOOXOAMMOCTh
yCTpaHEHHsI 3TOro mnpobena. 31ech BO3MOKHBI /1Ba
BapuaHTa pemieHus. [lepBriii — CyOBEKTOM Takux
YTOJIOBHBIX TPAaBOHAPYLIEHUH MpU3HATH Jr000€
¢usnyeckoe auno. Tak CKOHCTPYHUPOBAHBI, K MPH-
Mmepy, cT. 277 YK PK (Hapymenue Ge3onacHoctu
MpU BEJCHUU TOPHBIX WJIM CTPOUTENBHBIX pador),
ct. 281 YK PK (Hapymenue OGe3omacHOCTH Ha
B3PBIBOOMACHBIX 00BeKTax), cT. 285 YK PK (Hapy-
IIeHHEe TPaBUJI OOpAIIeHUs C PAAMOAKTUBHBIMU Ma-
TepualaMH, PaJioOaKTHBHBIMUA OTXOJaMH, SiAEPHbI-
MU MaTepHajaMH WK TpeOOBaHHIA 10 0OpaIIeHUI0
C TATOTEHHBIMH OWOJIOTHYECKHMH areHTaMu, BbI-
3BIBAIOIINMH 0C000 onacHbIe HH()EKIIMOHHBIE 3200-
nesanus). Ho Takoii BapuaHT HEN30€KHO IPUBOAUT
K 3arpomoxjiennio YK crenuanbHbIMH HOpMamH,
YTO MOKHO YBUJIETh Ha IPUMEPE TaKUX CTaTEH, KaK
HEHa/JIe)Kalee BBIMONHEHNE MPO(ecCHOHATBHBIX
00s13aHHOCTEH METUIIMHCKUM paOdoTHHKOM (cT. 317
VYK PK), Heokazanue METUIIUHCKONW ITOMOIIH
(ct. 320 YK PK), Henainexaree ucrosHeHHE 00sI-
3aHHOCTEH IO o0ecredyeHuI0 0€30MaCHOCTH KU3HU
u 310poBbs nereit (ct. 141 YK PK). ITostomy 6o-
Jiee TPEATOYTUTENBHBIN CIIOCO0 pa3pemieHus mpo-
OJeMbl — YCTaHOBHTH OTBETCTBEHHOCTH TaKHX JIUI
B cT. 104 YK, a Taxxe ct. 114 YK (HeocTopoxxnoe
NpUYMHEHHE Bpeaa 310poBbio). K mpumepy, penak-
s 9. 3 cr. 104 YK PK MOXeT BBITIISIIETh CIIEIYIO-
M 00pa3oMm:



K.A. bakumies

«lIpuuunenue cmepmu no HEOCMOPONCHOCU
8ciedcmeue HeHAoaeHcawe20 UCNOIHEHUs TUYOM
CBOUX NPOPECCUOHATLHBIX 00A3AHHOCTE .

B monp3y mnpemmaraeMoro pemieHus CBH/IE-
tenscTBYIOT YK Poccunm (ct. 109) m Keipresckoit
PecniyOnuku (ct. 127), KOTOpBIE COIEPIKAT TaKOU
KBaJTU(UITMPOBAHHBIN COCTAB.

BrIBoABI M 3aKJII0UEHHE

BrieckaszanHOe NO3BOJIAET MPUNTH K CIEYIO-
[IMM BBIBOJIAM:

- IIPUYMHEHUE CMEPTH MO HEOCTOPOKHOCTU —
JIOCTATOYHO PAcIpPOCTPaHEHHOE yTOJIIOBHOE TIPaBoO-
HapyIIeHHuE;

- TPYOHOCTH, C KOTOPBIMH CTaJKHBAIOTCS Op-
TaHbl CIEJCTBUS W CY/bI, BOSHUKAIOT MPH OIpeie-
JIEeHUM CYOBEKTUBHOW CTOPOHBI aHAIU3UPYEMOTO
JesIHUSL, OTTPAaHUYECHUH OT JPYTUX MOXO0XKHX YTo-
JIOBHBIX TPaBOHAPYIIEHUH, HO HaIlle BCEro OT Jes-
HUSI B BUJIe IPUUMHEHUS TSHXKKOTO Bpela 3J0POBBIO,
MOBJICKIIIETO M0 HEOCTOPOKHOCTH CMEPTh MOTEp-
nesirero (4. 3 cr. 106 YK PK);

- HCCIIeI0OBaHNE He 00HAPYKUIIO MTPU3HAKH, T10-
3BOJISIIOIINE TIEPBBIA U BTOPOW WHTEIUIEKTYaIbHEIE
MOMEHTHI CAMOHA/IETHHOCTH OTJINYaTh OT KOCBEH-
HOTO yMbIcna. [esHue, mpeaycMoTrpenHoe ct. 104
VK PK, oTnuuaercs OT yMBILUIEHHBIX HPECTYyILIE-
HUH, OCATAIONINX HA )KU3Hb U 3J0POBbE JINYHOCTH,

TJIaBHBIM 00pa3oM, M0 COJIEPKaHUI0 BOJIEBOTO MO-
MEHTa CaMOHAJICSTHHOCTH;

- JUIsSL IPU3HAHUS JIESHUS, TPEAYCMOTPEHHO-
ro ct. 104 YK PK, coBepmieHHBIM MO HEOpPEXK-
HOCTH, TpeOyeTCsl YCTAaHOBJICHNE O00OBEKTUBHOIO
U CyOBEKTHBHOTO KPUTEPUEB. DTO IMO3BOJSIET
OTINYATh JAesHHE OT yMbICJIa W HEBHHOBHOTO
npuanHeHus Bpeaa. OTHAKO OHU CyJaMHU PECITy-
OJIMKYM MPAKTUUYECKU HE HCCIEAYIOTCS, MOITOMY
B PYKOBOJAIIEM HOPMAaTHBHOM akTe BepxoBHO-
ro cyna pecnyonuku ot 11 mas 2007 r. ueneco-
00pa3HO 3aKpEeNUTh MOJOKEHUE, 00s3bIBAIOIIEe
CyIBl pAacKpbIBaTh B IPHUTOBOpPE COJAEpKaHUE
00BEKTUBHOTO U CyOBEKTUBHOTO KPUTEPUEB HE-
OpexHOCTH;

- YroJIoBHOE 3aKoHojAaTenbcTBO PK nckimtouaer
U3 Kpyra CyObEKTOB Psjia YTOJIOBHBIX MPaBOHApY-
LIEHUH, MPeAyCMOTPEHHBIX CT. cT. 156, 254, 290,
292 VK PK, psamoBsix paboTHuKoB. st ycTpaHe-
HUS TPaBOBOrO IMpo0elia MpejiaraeTcs J0NOJHUTh
cT. 104 u ct. 114 YK PK crnenuansapiM KBamugu-
[IUPOBAHHBIM COCTABOM, IPEyCMATPUBAIOIINM OT-
BETCTBEHHOCTh TAKUX PAOOTHUKOB 3a JACHCTBUS, I10-
BIIEKIIINE CMEPTh WIH IPUIHHEHUE BPE/Ia 3T0POBbIO
MTOTEPIICBIIIETO.

VYuyer mpeanaraeMbix peKOMEHIAIMN U pele-
HUH TTO3BOJIUT ITOBBICUTH KAYE€CTBO OTEYECTBEHHOTO
3aKOHO/aTEeNIbCTBA U 3 (HEKTUBHOCTH MPaBOIPUME-
HUTEIIEHOU MTPaKTHKH.
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PROBLEMS OF ENSURING THE RIGHTS
OF THE SUSPECT DURING
THE PRE-TRIAL INVESTIGATION

The article deals with the problems of ensuring the rights of a suspect during the pre-trial inves-
tigation. The issues of balancing the interests of the individual and the state, which are most clearly
manifested in the criminal process, are actualized by the example of the realization of the rights of the
suspect, as well as the need for further improvement of legislation defining the legal regime of personal
inviolability in criminal proceedings. The legal analysis of guarantees of ensuring the rights of the sus-
pect, the content and nature of detective services was carried out, which allowed to reveal the essence
of private detective activity, its focus on protecting the constitutional rights of citizens, access to justice,
assistance to law enforcement agencies in the fight against crime. The problems of the current legislation
in the field of private detective activity are considered and ways of their solution are proposed. The
necessity of adopting a law on private detective activity is substantiated. As a result of the study, the sys-
tem of theoretical provisions, approaches to adequate provision in the Criminal Procedure Code of the
Republic of Kazakhstan for the protection of citizens who have fallen into the sphere of criminal procee-
dings from encroachments on their legitimate rights and freedoms by the bodies of inquiry, investigation,
prosecutor’s office, etc., the importance and role of private detective activity, acting as a guarantee of the
rights and freedoms of the suspect, are also substantiated in criminal proceedings.

In the study of the questions posed, a logical, formal — legal, analytical, as well as functional method
is used, revealing the qualitative characteristics of the subject of research, allowing to determine the
essence of the institution under study, the possibility of regulatory impact of constitutional and sectoral
legislation on the state of law and order in the Republic of Kazakhstan. In the scientific analysis under-
taken by the authors, the principles of complexity and consistency are consistently implemented and
productively combined, which made it possible to more fully, scientifically actualize the issues of im-
proving criminal procedural capabilities for the realization of the rights and freedoms of a suspect during
a pre—trial investigation.

As a result of the study, it was found that the information collected by a private detective on a crimi-
nal case can be used by the pre-trial investigation bodies and the court in proving a criminal case, filing
petitions, appealing actions and decisions of the preliminary investigation bodies and the court, which,
in turn, would help individuals and legal entities to realize the constitutional right to access to justice.

Key words: criminal proceedings, participant in criminal proceedings, suspect, pre-trial investiga-
tion, private detective activity, guarantees.
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CoTKa AeiiHri Tepren-Tekcepy Xyprisy ke3siHae
KYAIKTiHiH, KYKbIKTapblH KAMTaMacbI3 €Ty MaceAeAepi

Makanapa coTka AEWiHri Teprey >KYpridy Ke3iHAE KYAIKTiHIH KYKbIKTapblH KamTamacbl3 eTy
MaceAeAepi KapacTbipbiAaabl. KyAIKTiHiH KYKbIKTApbIH iCKe acblpy MbICAaAbIHAQ KbIAMBICTbIK, MpoLecTe
HEFYPAbIM aKbIH KOPIHETIH >XeKe TyAFa MEeH MeMAEKeT MYAAEAEpPiIHIH TeHrepiMAIAIri Meceaeaepi,
COHAQM-aK, KbIAMbICTbIK, MPOLIECTE >Keke TYAFaFa KOA CYFbIAMAYLUbIAbIKTbIH KYKbIKTbIK PEXUMIiH
ANKbIHAQMTBIH 3aHHaMaHbl OAQH Bpi XXETIAAIPY KAXKETTIAIT e3ekTeHaipineai. KyAIKTIHIH KYKbIKTapbiH,
AETEKTUBTIK KbI3BMETTEPAIH Ma3MyHbl MEH CMMaTblH KamTaMacbi3 eTy KemiAAiKTepiHe KYKbIKTbIK,
TaAAQy XKYPri3iAai, OYA XKeke AETEKTUBTIK KbI3METTIH, MOHIH, OHbIH a3amaTTapAblH KOHCTUTYLMSADIK,
KYKbIKTapblH KOpFfayFa, COT TOPEAIriHe KOA >KeTKi3yre, KyKblK KOpFay oOpraHaapbiHa KbIAMbICKA
KapCbl KYPECTe >XOpAEMAecyre OarbITTaAFaHABIFbIH allyFa MyMKiHAIK Oepai. XKeke AeTeKTMBTIK
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KbI3MET CaAaCbIHAAFbl KOAAQHBICTaFbl 3aHHaMaHblH MaCeAeAepi KapaAAbl XOHE OAapAbl Luelly
>KOAAQpPbI YCbIHbIAABL. JKeke AETEKTMBTIK KbISMET TypaAbl 3aHAbI KabblAAQy KAXKETTIAIr HerisAeAreH.
3epTTey HOTMXKECIHAE COHAAM — aK, TEOPUSABbIK epexxeaep >xymeci, KasakcrtaH Pecny6GAmKacbiHbIH
KBIAMBICTbIK, iC XYPri3y KOAEKCIHAE KBIAMBICTBIK, MPOLLECC CaAacblHA TYCKEH a3amaTtTapAbl aHbIKTay,
Teprey, NPOKypaTypa opraHAapbl TaparnbiHaH OAAPAbIH 3aHAbI KYKbIKTapbl MEH 60CTaHAbIKTapbIHA KOA
CYFyAaH KoprayAbl 6apabap kamTamachl3 eTy TOCIAAEPI, KYAIKTIHIH KYKbIKTapbl MeH 6OCTaHAbIK TapbIH
iCKe acblpyAblH, KermiAi BOAATbIH XeKe AETEKTUBTIK KbIBMETTIH MaHbI3AbIAbIFbI MEH POAI HerispAeAeAi
KBIAMBICTbIK, poLiecTe.

KoMblAFaH MaceAeAepAi 3epTTey Ke3iHAe 3epTTeAeTiH MHCTUTYTTbIH, M8HiIH, KOHCTUTYUMSIABIK,
SK&HE CaAaAbIK, 3aHHaMaHbIH, KazakcraH PecrnybAMKacbIHAAFbI 3aHABIABIK, MEH KYKbIKTbIK, TOPTIMTiH >Kar
— KyMiHe peTTeylliAik acep eTy MYMKIHAIMH aikbiHAQyFa MYMKIHAIK OepeTiH 3epTTey HbiCaHaCbIHbIH
canaablk, CMMaTTaMaAapbiH aikKbIHAAMTbIH AOTMKAABIK, (DOPMAAbABI-KYKbIKTBIK, TAAAAMAAbIK, COHAQW-
aK, (hYHKUMOHAAABIK, SAIC NanAaAaHblAaAbl. ABTOPAAp KabblAA@FaH FbIAbIMM TaAAQyAQ COTKA AEWMiHTi
TEepreyAe KYAIKTIHIH KYKbIKTapbl ME@H OGOCTaHABIKTApPbIH ICKE aCbipy YLUiH KbIAMbBICTbIK, iC >KYpri3y
MYMKIHAIKTEPIH >KETIAAIPDY MOCeAeAepiH HEFYPAbIM TOAbIK, FbIAbIMU ©3eKTEHAIpYre MYMKIHAIK
6epeTiH KeLEHAIAIK MeH XXYMEeAIAIK KarnAaTTapbl ASMEKTI TYPAE XKY3€ere aCblpbIAaAbl XXOHE HOTUXKEAI
GipikTipiAneAi.

3epTTey HOTMXECIHAE >KEeKe AETEKTMB >KMHafaH KbIAMBICTbIK, iC GOMbIHLLIA MBAIMETTEPAI COTKA
AENiHri Teprey opraHAapbl MEH COT KbIAMBICTBIK, iC GOMbIHLLIA ADAEAAEYAE, OTIHILLXaTTapAbl MOAIMAEYAE,
AAAbIH aAa Teprey opraHAapbl MeH COTTbIH, iC-apeKkeTTepi MeH LelliMAEPiHe WaFbIMAQHYAQ MaiaaaHa
aAaTbIHbl aHbIKTaAAbI, BYA ©3 Ke3eriHAe KeKe >koHe 3aHAbl TYAFaAapFa COT TOPEAIriHe KOA XKeTKizyre
KOHCTUTYLMSABIK, KYKbBIKTbI iCKe acblpyFa bIKMaA eTeAl.

Ty#HiH ce3aep: KbIAMbBICTbIK, MPOLIECC, KbIAMbICTbIK, MPOLECKE KATbICYLLbl, KYAIKTi, COTKA AEMiHri
Tepren-Tekcepy, XXeke AETEKTUBTIK KbI3MET, KeriAaiKTep.
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Mpo6AemMbl o6ecneyeHust NpaB NOAO3pPEBAEMOrO
npu NPoU3BOACTBE AOCYAEOHOIO pacCAeAOBaHUS

B cratbe paccmatpumBaioTcst npobaemMbl obecrnedeHms npae noA03pPeBaeMoro npu npom3BoACTBE
AOCYAEOHOrO pacCAeAOBaHMS. AKTYaAM3MPYIOTCS BOMPOCHI CGaAaHCMPOBAHHOCTU MHTEPECOB AMYHOCTM
M rOCyAapcCTBa, HanboAaee SIPKO MPOSIBASIOLMECS B YTOAOBHOM MPOLIECCE, HA MPUMEpPEe peaAnsaumu
Npae NoAO3PEBAEMOro, TakXKe HE0BX0AMMOCTb AAAbHENMLLErO COBEPLUEHCTBOBAHMS 3aKOHOAATEALCTBA,
OMPEAEASIIOLLErO MPaABOBOM PEXUM  HEMPUKOCHOBEHHOCTM AMYHOCTM B YFOAOBHOM MpoLecce.
INpoBeaeH NPaBOBOM aHAAM3 rapaHTMIn 0becreveHuns Nnpas NOAO3PEBAEMOro, COAEP>KAHUS U XapakTepa
AETEKTUBHbBIX YCAYT, YTO MO3BOAUMAO PACKPbITh CYLLHOCTb YaCTHOM AETEKTMBHOM AESTEAbHOCTH, eé
HarMpaBAEHHOCTb HA 3alMTY KOHCTUTYLMOHHbBIX MPaB rPpaXkAaH, AOCTYMa K MpaBOCYAMIO, COAENCTBUE
MPaBOOXPAHUTEAbHBIM OpraHam B 60pbbe C NPecTynHOCTbI0. PaccMOTpeHbl MPOGAEMbI AEMCTBYIOLLErO
3aKOHOAATEABbCTBA B 0BAACTM YACTHOM AETEKTUBHOM AEITEALHOCTU U MPEAAOXKEHDI MYTH MX PeLeHUs.
O6ocHoBaHa HEOOXOAMMOCTb MPUHATMS 3aKOHA O YaCTHOM AETEKTUBHOM AEATEAbHOCTU. B pe3yabTaTe
MCCAEAOBAHMS Takke OBOCHOBaHbI CUMCTEMA TEOPETMYECKMX MOAOXKEHWI, MOAXOAbI AAEKBATHOrO
obecrneyeHns B yroAOBHO — MpoLlecCyanbHOM koaekce Pecrnybamkm KasaxcraH 3awmrtbl rpaxkaaH,
ronaewmx B chepy YroAOBHOrO MpoLiecca OT MOCSrateAbCTB Ha MX 3aKOHHble NpaBa M CBOBOAbI CO
CTOPOHbI OPraHOB AO3HaHMsl, CAEACTBUS, MPOKYPATYPbl U AP., BAKHOCTb M POAb YaCTHOM AETEKTUBHOM
AESITEABHOCTM, BbICTYNAIOWEN rapaHTMen peaAm3aumu npas M cBO60A NOAO3PEBAEMOrO B YTOAOBHOM
npouecce.

Mpu MCCAEAOBAHUM MOCTABAEHHbIX BOMPOCOB UCMOAb3YIOTCS AOrMYECKMiA, POPMAABHO — MPABOBOM,
AHAAUTUMYECKUI, a TakXKe (PYHKUMOHAAbHbIA METOA, BbISBASIOLMIA KAYeCTBEHHbIE XapaKTEPUCTMKM
npeaMeTa UCCAEAOBaHMS, NMO3BOASIOWMIA OMPEAEAUTb CYTb UCCAEAYEMOrO MHCTUTYTA, BO3MOXHOCTb
PEryASITUBHOrO BO3AEMCTBUS KOHCTUTYLMOHHOIO M OTPACAEBOrO 3aKOHOAATEAbCTBA Ha COCTOSIHUE
3aKOHHOCTM M MnpaBoropsiaka B Pecnybanke KasaxcraH. B npeAnpyHSTOM aBTOpamMm HayuHOM aHaAM3e,
NMOCAEAOBATEABHO OCYLIECTBASIETCS, U TMPOAYKTMBHO COYETAIOTCS MPUHLMMbI KOMIMAEKCHOCTU, U
CUCTEMHOCTM, YTO MO3BOAMAO BOAEE MOAHO, HAYYHO aKTyaAM3MpPOBaTb BOMPOCHI COBEPLIEHCTBOBaHMS
YFOAOBHO — MPOLIECCYaAbHbIX BO3MOXHOCTEN AAS peaAu3aumm npas M cBOOOA MOAO3PEBAEMOro Ha
AOCYAEOHOM PacCAEAOBaHMMN.

B pesyAbTaTe MCCAEAOBAHMSI YCTAHOBAEHO, UTO COOMpaHHble YACTHbIM AETEKTMBOM CBEAEHMS
Mo YrOAOBHOMY AEAY MOTyT OblTb MCMOAb30BaHbl OpraHamm AOCYAEOHOIro PaCcCAEAOBAHUS U CYAOM
B AOKasblBaHWM MO YrOAOBHOMY AEAY, 3asBAEHWMM XOAATaMCTB, 0OXKaAOBaHMU AEMCTBUIA M peLeHU
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OpraHoB NMPeABapUTEAbHOIO PAaCCAEAOBAHMS M CYAQ, UTO, B CBOIO OUYEpPEAb, 3TO CNOCOOCTBOBAAO Obl
h13MYECKMM U IOPUANYECKUM AMLLAM PEAAM30BATh KOHCTUTYLIMOHHOE MPABO Ha AOCTYI K MPAaBOCYAUIO.

KAtoueBble CAOBa: YrOAOBHbIM MPOLECC, YYACTHWK YrOAOBHOIO MPOLECCa, MOAO3PEBAEMbIN,
AOCYAEOHOE pacCAeAOBaHME, YaCTHAs AETEKTUBHAS AESTEAbHOCTb, FapaHTUMN.

Introduction

The democratic approach to the state — legal so-
cial structure implies increased attention to the indi-
vidual, the priority of his rights and freedoms over
other institutions, including the institutions of pow-
er. The legal status of the individual, which is based
on natural and inalienable rights and freedoms, in-
cludes a reliable system of protection and protection
of these rights. Thus, the norms of the Constitution
of the Republic of Kazakhstan establish the basic
rights and freedoms of man and citizen, guarantees
of their implementation, including the responsibility
of obligated persons to observe and implement them
(Constitution of the Republic of Kazakhstan https://
adilet.zan.kz/rus/docs/K950001000 ). These norms
should be fully implemented even in the conditions
of transition, despite the international standards of
democratic sources of law laid down in it, such as
the Universal Declaration of Human Rights (Uni-
versal Declaration of Human Rights of December
10, 1948 // https://prg.kz), Pacts on Political and
Economic Rights (Pacts,), etc. Practice shows that
the rights and freedoms enshrined in the basic law
are not always fully feasible for many reasons. A
number of obstacles arise in the practice of law en-
forcement, the elimination of which largely depends
on the Kazakh legislator, the subjects of law en-
forcement. The study of the Institute of human and
Civil Rights and freedoms is also supplemented by
the sphere of criminal procedure, characterized by
the application of state coercion measures to an in-
dividual, in which the latter’s freedoms are subject
to significant restrictions. Human rights, including
the right to personal freedom, constitute the legal
basis for the inviolability of the individual. Based
on the analysis of the norms of the Constitution of
the Republic of Kazakhstan, we see that the right to
inviolability includes such rights and freedoms as:
the right to life; inviolability of the person, dignity,
home, private life, property, etc. The inviolability of
the individual means that the law not only protects
and protects the rights and freedoms of the indi-
vidual (all the rights and legitimate interests of the
individual are protected by law), but also creates a
kind of “enhanced regime” of protection, which is
implemented in strictly defined life situations. One
of these situations occurs when an individual falls

into the sphere of criminal proceedings. Here his
rights and freedoms are limited by the state system
of coercion. In such conditions, a person needs in-
creased legal “attention”.

One of the participants involved in the orbit of
criminal proceedings and defending their rights is
a suspect. A suspect is a participant in the criminal
process, who is a representative of the defense and
enters into criminal procedural relations, primarily
at the stage of pre-trial investigation (paragraph 18
of Article 7 of the CPC).

According to Article 64 of the Criminal
Procedure Code of the Republic of Kazakhstan, a
suspect is a person:

1) in respect of whom a decision on recognition
as a suspect has been made, agreed with the
prosecutor;

1-1) interrogated as a suspect in accordance with
the procedure provided for in part 1-2 of Article 202
of the CPC, until the prosecutor refuses to approve
the decision to recognize the person as a suspect;

2) detained in accordance with Article 131 of
the CPC;

3) in respect of which a decision has been
made on the qualification of the suspect’s act by
the prosecutor or a person conducting a pre-trial
investigation, agreed with the prosecutor;

4) questioned in connection with the presence
of suspicion of committing a criminal offense or
criminal offenses specified in parts two — 11-1 of
Article 191 of the CPC (Criminal Procedure Code
of the Republic of Kazakhstan, https://prg.kz).

Methods

In the study of the issues raised, logical, formal
— legal, analytical, as well as functional methods are
used to identify the qualitative characteristics of the
subject of research, which allows to determine the
essence of the institution under study, the possibility
of regulatory impact of constitutional and sectoral
legislation onthe state of law and orderin the Republic
of Kazakhstan. In the scientific analysis undertaken
by the authors, the principles of complexity and
consistency are consistently implemented and
productively combined, which made it possible
to more fully, scientifically actualize the issues of
improving criminal procedural capabilities for the
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realization of the rights and legitimate interests of
the suspect.

Discussion

The red thread separating the legality and social
validity of the application of such measures and
arbitrariness, in which the constitutional rights and
freedoms of an individual are violated (whether
by bodies conducting criminal proceedings or
“negligent” norms of legislation) are constitutional
and criminal procedural guarantees of respect for
the rights and legitimate interests of an individual.
Limiting ourselves to the legislative definition of
a suspect, we will analyze the rights of a suspect
enshrined in the Code of Criminal Procedure
(Part 9 of Article 64 of the CPC), and along with
constitutional and criminal procedural guarantees,
we will consider private detective activity as one of
the guarantees for the effective implementation of
some of them.

The suspect has the right: to receive an
explanation of his rights from the person who carried
out the detention; to know what he is suspected of. In
accordance with Part 3 of Article 14 of the Criminal
Procedure Code of the Republic of Kazakhstan, each
detainee is immediately informed of the grounds for
detention, as well as of what act, provided for by
criminal law, he is suspected of committing. The
criminal prosecution body at the time of detention,
immediately before the start of any investigative
actions involving the suspect, is obliged to explain
to the suspect his rights provided for by the CPC,
which is noted in the protocol of detention, the
protocol of interrogation of the suspect and the
decisions on the recognition of a person as a suspect
and the qualification of the suspect’s act (Part 2 of
Article 64 of the CPC). The basis of this guarantee is
the norm of Part 3 of Article 18 of the Constitution of
the Republic of Kazakhstan, which establishes that
state bodies, public associations, officials and mass
media are obliged to provide every citizen with the
opportunity to familiarize himself with documents,
decisions and sources of information affecting his
rights and interests. There are cases when the body
carrying out criminal prosecution has information
about the commission of another criminal offense
by the suspect or the qualification of the act will be
changed to a more serious or less serious one, or new
qualifying signs are indicated in the resolution on
the qualification of the suspect’s act. However, until
this information becomes part of at least one of these
procedural documents, the suspect will not suspect
the commission of such a criminal offense from the
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point of view of criminal procedural law. The red
thread separating the legality and social validity of
the application of such measures and arbitrariness,
in which the constitutional rights and freedoms
of an individual are violated (whether by bodies
conducting criminal proceedings or ‘“negligent”
norms of legislation) are constitutional and criminal
procedural guarantees of respect for the rights and
legitimate interests of an individual. The guarantees
are in this case:

1) legality;

2) the procedure for the production of procedural
actions regulated by the norms of law;

3) appeal against actions and decisions of
criminal prosecution bodies;

4) prosecutor’s supervision of the investigation
and inquiry;

5) responsibility of officials for violation of the
rights and legitimate interests of the individual, etc.

Taking into account the specifics of the
institutions of criminal proceedings, these
guarantees may be modified, supplemented, etc.
So, for example, during the production of detention
and arrest, the obligation of the bodies of inquiry
to notify the family of relatives of the detainee, the
arrested person acts as additional guarantees.

The suspect has the right: independently or
through his relatives or trusted persons to invite
a defender. If the defender is not invited by the
suspect, his relatives or trusted persons, the
criminal prosecution body is obliged to ensure his
participation in accordance with the procedure
provided for in part three of Article 67 of the CPC;
to have a meeting with the chosen or appointed
defender in private and confidentially, including
before the start of the interrogation; to give evidence
only in the presence of the defender, except in cases
rejection of it. The presence of an indictment in
the criminal process requires the opposition of a
defense to it. A principled approach to ensuring the
right to protection follows from the norm of Part 2
of Article 13 of the Constitution of the Republic of
Kazakhstan, according to which “Everyone has the
right to receive qualified legal assistance ...”. The
right to protection is enshrined in Articles 26 and
27 of the Criminal Procedure Code of the Republic
of Kazakhstan. In the Normative Resolution of
the Supreme Court of the Republic of Kazakhstan
dated December 6 , 2002 No. 26 “On the practice of
applying criminal procedure legislation regulating
the right to defense” it is established that “the
conduct of legal proceedings on the principles of
priority of protection of human and civil rights,
freedoms, inviolability, respect for the honor and
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dignity of the individual, presumption of innocence,
competition, equality of all before the law and
the court is inextricably linked with ensuring
the constitutional right of everyone to obtaining
qualified legal assistance from a lawyer (defender)»
(Normative resolution on the practice of application
of criminal procedure legislation regulating the
right to protection, https://adilet.zan.kz/rus/docs/
P02000026S ).

The right to defense allows the suspect both
personally and with the help of a defender to prove
his innocence or to bring mitigating circumstances.
In using the opportunities provided by the law to
defend himself, both by himself and with the help
of a professional defender (lawyer), an individual in
the criminal process has a guarantee of compliance
and protection of his rights and legitimate interests.

A brief overview — analysis of the norms
of the current CPC indicates significant legal
transformations in the republic. However, despite the
new democratic foundations for building protection
in criminal proceedings, the comprehensive
strengthening of the positions of the rights and
legitimate interests of citizens, in connection with
the practice of law enforcement, the problem of real
ensuring the right to qualified legal assistance and
protection of participants in criminal proceedings,
whose rights and freedoms may be subject to
compulsory restriction on general grounds, remains
urgent today.. Thus, practicing lawyer Kanafin D.K.
believes that in criminal proceedings, the rights of
the defender are significantly expanded and detailed
in comparison with Soviet times, including in
terms of collecting evidence, earlier entry into the
process, securing the right to witness immunity,
obtaining copies of case materials, judicial appeal
against illegal actions of criminal prosecution
authorities, interviewing persons, presumably
possessing information related to the criminal case,
initiating examinations, etc. Despite the relatively
positive trend of changes in legislation and law
enforcement practice in this area, he also recognizes
that the overall situation is far from perfect (Kanafin
D.K.,, 2018 https://online.zakon.kz/Document/
?doc_1d=34872845&pos=8;-60#pos=8;-60). Also,
the chairman of the Republican Bar Association
Bikebay A.Zh. notes that participating in the
program of state-guaranteed legal assistance, in fact,
depends on the investigator and the judge (Bikebai
A.Zh.,, 2022 https://forbes.kz/process/expertise/
aydyin_bikebay pochemu_ poyavlyayutsya
karmannyie advokatyi/?utm_source=forbes&utm
medium=mlt_articles ). It is precisely in violation of

an equal and adversarial process, namely in leveling
the role of the defender and his legal powers, that
there is a danger for the observance of the interests
of the individual, guarantees of her inviolability,
because the defender (especially professional) is
a criminal procedural guarantee of the realization
of the rights and freedoms of the individual in the
criminal process. Thus, we find a violation of the
rights and interests of the individual whenever
the role of the defender, his procedural rights and
obligations are restricted in any way, for example,
if the prosecutor’s office, the court, the bodies of
inquiry and preliminary investigation, other state
bodies, organizations and officials interfere in the
activities of the lawyer in violation of the law.

One of the essential rights of a suspect is to
receive an explanation from the person conducting
the pre-trial investigation about the procedure and
conditions for applying a preventive measure in
the form of bail and other measures not related to
detention. One of the guarantees of ensuring the
rights and legitimate interests of a suspect in criminal
proceedings is the norm according to which the
court has the right to replace the preventive measure
imposed on the suspect in the form of detention with
bail (paragraph 9, part 9 of Article 64 of the CPC,
part 5 of Article 148 of the CPC). In accordance
with part 8 of Article 148 of the CPC, this measure
is applied in cases where there are no sufficient
grounds for applying a preventive measure in the
form of detention to a suspect.

For the first time in the Republic of Kazakhstan,
the institution of pledge was supplemented by
the Law of June 13, 1997 “On Amendments and
Additions to Some Legislative Acts of the Republic
of Kazakhstan” as another preventive measure in the
Criminal Procedure Code of the Kazakh SSR (Law,
https://adilet.zan.kz/rus/docs/Z970000124 #z0 ).
With the adoption of this norm, we can say that the
criminal process of the Republic of Kazakhstan has
moved forward, and this is another facet that shifts
the measuring scales of judicial proceedings towards
democratization and humanization. In cases of
transition to market relations, this type of preventive
measure is applied more widely, especially in cases
of criminal offenses in which punishment of a
property nature is provided. However, the institution
of bail, although more rational for the suspect, the
accused, is not applicable in all cases. Thus, when
an investigative judge or court issues a decision
on authorizing a preventive measure in the form of
detention, bail is not established in the following
cases:
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1) suspicions, accusations of a person in the
commission of intentional crimes that caused the
death of the victim;

2) suspicions, accusations of a person of
committing a crime as part of a criminal group;
terrorist and (or) extremist crimes; especially grave
crimes provided for in Chapters 1,4, 5, 11 and 17 of
the Criminal Code of the Republic of Kazakhstan,
as well as especially grave crimes committed in an
emergency situation or during mass riots; especially
grave military crimes committed during wartime or
in a combat situation;

3) the presences of sufficient grounds to be-
lieve that the suspect, the accused will obstruct the
proceedings or hide from the investigation and the
court;

4) availability of data on the continuation of
criminal activity by the suspect, accused;

5) violations by the suspect, the accused of the
previously chosen preventive measure in the form of
bail in the criminal case under investigation (Part 9
of Article 148 of the CPC).

In the framework of this study, considering the
guarantees of ensuring the rights and legitimate
interests of a suspect in criminal proceedings, it is
necessary to pay attention to this institution as con-
tributing to the protection of the rights and freedoms
of citizens, often falling into the sphere of criminal
prosecution, as an alternative to detention.

Above, we mentioned the rights of suspects,
which correspond to the numerous duties of the in-
vestigation and inquiry bodies, the scope and con-
tent of which predetermines the guarantee of the
rights and freedoms of these persons. Here, citizens
get into the bodies that have state powers and, if the
investigator fails to fulfill his procedural duties, they
become “victims” of official arbitrariness. The legal
status of an individual must be guaranteed by the
current legislation, which provides a solid mecha-
nism for protecting his rights, freedoms and legiti-
mate interests.

The participation of a private detective as a par-
ticipant in the criminal process is, perhaps, the most
important guarantee of ensuring the rights of the
suspect, also meets the main task of private detec-
tive activity, which is to protect the rights and legiti-
mate interests of the individual. The main purpose
of private detective activity is to provide legal as-
sistance in the interests of protecting the rights of
the individual and ensuring the security of property
and property of citizens and legal entities, including
assistance to law enforcement agencies in the fight
against criminal offenses and their prevention. Earli-
er, we proposed to regulate in the CPC the collection
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of information by a private detective on a criminal
case as a participant in the criminal process. Retired
officers are also confident that if the law had come
into force, detectives would have already helped
the police in solving serious crimes (Nurgalieva R.,
2019 https://newtimes.kz/silovoj-blok/86832-kak-
rabotayut-chastnye-detektivnye-agentstva-v-kazakh
stane). We have also repeatedly talked about the
need for legalization and legal regulation of pri-
vate detective (detective) activities. The first bill
was drafted 15 years ago, but it was never adopted.
According to Article 1 of the Draft Law of the Re-
public of Kazakhstan “On Private Detective Activ-
ity”, private detective activity is a licensed type of
activity for rendering detective services on a paid
contractual basis related to the protection of the le-
gitimate rights and interests of the customer (Reso-
lution, https://adilet.zan.kz/rus/docs/P1300000548).
At that time, the Minister of Justice noted that, along
with state guarantees of the personal life of citizens,
the security of entrepreneurial activity, the state has
the right to transfer to specialized entities the right
to implement certain functions of state bodies aimed
at meeting the needs of individuals and legal enti-
ties of an individual nature and carried out at the
request of individuals and (or) legal entities (Fore-
casts, https://online.zakon.kz/Document/?doc
1d=31382137&pos=273;-34#pos=273;-34).  Thus,
a private detective, like a lawyer, could collect in-
formation on a criminal case, which can be used by
the preliminary investigation bodies and the court in
proving a criminal case, filing petitions, appealing
actions and decisions of the preliminary investiga-
tion bodies and the court. The information collected
by a private detective would help individuals and
legal entities to realize the constitutional right to ac-
cess to justice.

Detective work is not new in the world. In many
countries, private detectives are active participants
in the criminal process and collect evidence. Let’s
focus on some of them. For example, in England,
detectives have special skills in obtaining infor-
mation necessary to solve a case or prove offenses
(John Piquet, 2022 https://opsecsolutions.net/blog/
what-methods-do-private-investigators-use/). UK
private detectives can use innovative technologies
to identify the digital footprint left by a person and
collect any evidence necessary for further develop-
ment of the situation. (John Piquet, 2022 https://op-
secsolutions.net/blog/what-evidence-do-i-need-to-
hire-a-private-investigator/#). In the private sector,
private detectives and corporate security officers can
investigate an incident, even if no civil or criminal
cases have been initiated. The vast majority of the
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theft is investigated by private detectives (Inge Se-
bastian Black, Lawrence J. Fennelly, 2020: 101).

In New Hampshire, clients of private detectives
are not only individuals, but also lawyers. Typical
responsibilities may include the following:

- Conducting interviews;

- Conducting a thorough search in computer
databases, public records and other resources to
collect important information for investigations,
missing persons cases and other cases;

- Performing personal background checks,
such as pre-employment checks, to obtain relevant
information about a person’s personal history and
financial situation;

- Collecting and analyzing evidence for clients;

- Writing reports or case summaries (Michelle
Jones, 2022, https://www-forbes-com.translate.
goog/advisor/education/become-a-private-
investigator/? x tr sl=en& x tr_tl=ru&
_x_tr hl=ru& x tr pto=sc).

Private detectives have the right to force a police
officer or any law enforcement officer to take action
against someone by providing all the necessary
information and evidence, such as photographs,
surveillance videos or some other physical
documents collected during the investigation
(Privin Network, 2022 https://privin-net.translate.
goog/what-can-a-private-investigator-do-and-not-
do/? x_tr sl=en& x tr tl=ru& x tr hl=ru& x
tr_pto=sc).

Private Investigator Amanda Clement notes,
regardless of whether private detectives collect
physical evidence, interview witnesses or receive
digital evidence, it is extremely important that the
evidence obtained is obtained in a legal manner, in an
easily accessible way and with proper documentation
(Amanda Clement, 2019 https://www.pinow.com/

articles/2618/how-to-handle-evidence-as-a-private-
investigator).

The best private investigators are very careful
when collecting evidence, because anything obtained
illegally will affect their credibility and their future
in providing services to clients. That is why it is
extremely important to find a private detective
with a clean track record in collecting evidence
that helped solve cases or prove the innocence of
suspects earlier (Will Evidence Collected by a
Private Investigator Be Useful in Court?, Sep 26,
2022 // https://gicagency-com.translate.goog/will-
the-court-honor-evidence-gathered-by-a-private-
investigator/?_x_tr sl=en& x_tr tl=ru& x tr

hl=ru& x_tr pto=sc).
Conclusion

Based on the above, it can be concluded that
private detectives in Europe and the United States
collect data on a criminal case, which, in turn, is
a guarantee of ensuring the suspect’s right to pre-
trial investigation. The process of reforming the
legislative base of the republic, which has reached
a high pace to date, predicts us for subsequent
changes, which, hopefully, will give us reliable legal
foundations and guarantees, with the help of which,
in the present and in the future, an individual will
be able to exercise his rights to personal freedom in
relation to the investigation of criminal cases.
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KbIAMbBICTbBIK IC XXYPTI3YAEI XXAHAMA SAICTEP

CoT xeHe Teprey TaxipubeciHAeri >kaHama 8AicTep aca KayinTi KbIAMbICTApAbl allyAblH
MaHbI3Abl KypaAbl. KbIAMbICTbIH HakKTbl >KaFAarAapbl GOMbIHILA KYPAEAIAIN COHLWAABIK, TEPreyAit
6acTankbl Ke3eHiHAE, KemAe KeriHipek TiKeAem ASAEAAEMEAEpPAi aAy MYMKIH emec. MakcaTbl,
EAIMIBAEri KbIAMBICTbIK, iC XKYPri3y 6apbICbIHAAFbl ADAEAAEMEAEPAIT aHbIKTay Ke3iHAE KOAAAHbIAATbIH
>KaHama 9AiCTepAi nanAaraHyAblH peTiH kepceTy. byA MakaAaHblH 6acTbl MaH3AbIAbIFbI, KbIAMbICTbIK,
iC XYpri3y kesiHAe OpbIHAAAATBIH XKaHama IAHCTEPAIH MaHbI3AbIAbIFbIH TYCIHAIPY. OHbl naaanaHy
6apbICbiHAQ KAHAAM aFaTTbIKTap KETETIHAIMH >K&He COAaPMEH >KYMbIC XKacayAblH MaHbI3AbIAbIFbIH
TYCiHAIpY. 3epTTey 6apbiCbiHAQ KbIAMBICTbIK, iC >KYpPri3y TypaAbl akmapaTrap >KMHaKTaAbiM,
KasakcraH PecnybamkacbiHbiH, KbIAMBICTbIK, KOAEKCI MaiAaAaHbiAAbl. JKarAamnaTTbiK, MblCaAAaP
KEATIPIAIN, KaHAAM XKaHama aAicTepAi nanaasaHyra GOAATbIHABIFbI XKa3bIAAbl. YKaHama sAicTep MeH
ADAEAAEMEAED YFbIMbIH TAAAQYAbl, ADAEAAEMEAEPAIH BeAriAepiH, MOHI MEeH KbIAMbBICTbIK, MPOLECTeri
OPHbIH aHbIKTayAbl KaMTUTbIH TEOPUSIAbIK Heri3 Taxipube yliH KaXkeT, ASAEAAeY MpoueciHAe
Ke3eHAEPi TOAbIKTan KaMmTbIAAbl. ByA MakaAaHbiH 6acTbl MakcaTbl — >XKaHama SAICTEpPAI NManAasaHa
OTbIPbIN, ADAEAAEYAIH HEri3ri 6eAriaepiH aHbikTay, ADAEAAEYAIH OEAriAepi MeH Ke3eHAepiH cunarTay.
3epTTey yiliH >kKaHaMa 8AICTep MeH ABAEAAEMEAEP YFbIMbIHbIH ©3i HeHi GiAAIpeTiHiH KapacTbipy,
e3iHe ToH OeArinepai OeAriaey Kaxer.

TyHiH ce3aep: alFak, >KaHama ©AiC, KbIAMBICTBIK, iC, XKaHaMa ABAEA, TIKEAEH ADAEA, ADAEAAEY,
KbIAMbBICTbIK, MPOLLECC, KbIAMBICTbIK, iC >KYPri3y.

M.T. Dosumbekova*, M.U. Dosanov

Al-Farabi Kazakh National University, Kazakhstan, Almaty
*e-mail: MirkaO1@mail.ru

Indirect methods in criminal proceedings

Indirect methods in judicial and investigative practice are an important tool for solving especially
dangerous crimes. The complexity of the specific circumstances of the crime is such that it is impossible
to obtain direct evidence at the initial stage of the investigation, and sometimes even later. The purpose
is to show the procedure for using indirect methods used in identifying evidence in the course of criminal
proceedings in the country. The main meaning of this article is to clarify the meaning of indirect actions
in the course of criminal proceedings. Explain what mistakes are made when using it and the importance
of working with them. In the course of the study, information was collected on criminal proceedings
and the Criminal Code of the Republic of Kazakhstan was used. Situational examples are given and it
is written which indirect methods can be used. The theoretical base, which includes the analysis of the
concept of indirect methods and evidence, the definition of features, the meaning and place of evidence
in the criminal process, is necessary for practice, the stages of the proof process are fully covered. The
main purpose of this article is to identify the main features of proof by indirect methods, a description of
the features and stages of proof.

Key words: evidence, indirect method, criminal case, circumstantial evidence, direct evidence,
criminal process, criminal proceedings.

M.T. AocymbekoBa*, M.Y. AocaHos

Kasaxckuii HauMoHaAbHbIA YHMBepCUTET MM. aab-Dapabu, KasaxcraH, r. AaMarbl
*e-mail: MirkaO1@mail.ru

KocBeHHblie METOADbI B YTOAOBHOM TNPOHU3BOACTBE

KocBeHHble MeTOoAbl B CyAe6HOl71 N CAeACTBEHHOM MPaKTUKEe FBAAIOTCA Ba>XHbIM CpPEACTBOM
PaCKpbITUA 0C060 0oMnacHbIX ﬂpeCTyl’l/\eHVlVl. CAO>KHOCTb NMpecTyrnAeHnAa rno KOHKPETHbIM 06CTOATEALCTBAM
HAaCTOAbKO B€AMKa, UYTO Ha HaA4YaAbHOM 3Tarne pPacCCA€AOBaHMA, a MHOrAa M Mo3>Xe, HEeBO3MOXXHO
NOAYUYNTb MpsMble AOKa3aTEAbCTBa. LlE/\b YKa3aTb MOPAAOK MCMOAb30BaHMA KOCBEHHbIX METOAOB,
NPpUMEHAEeMbIX TPWN BbIIBAEHNUN AOKA3aTEAbCTB B yFOAOBHO—ﬂpOU,eCCya/\bHOM rnpouecce B CTpaHe.
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M.T. docymbekoBa, M.V. JlocaHoB

[AaBHOM OCOBEHHOCTBIO AQHHOM CTaTbM SBASIETCS Pa3bsiCHEHME BaXXHOCTM KOCBEHHbIX AENCTBUWNA,
BbIMOAHSIEMbIX MPW YTOAOBHOM MpPoun3BoACTBe. OObSICHSATb, KakMe MOTOKM YXOAST B MPOLECCE ero
MCMOAb30BaHMs M KakK BaXKHO C HUMM paboTaTb. B xoae nccaepoBaHms 6biaa cobpaHa nHdgopmaums o6
YFOAOBHOM MPOM3BOACTBE M MCMOAb30BaH YroAOBHbIN Koaekc Pecrybankm KasaxcraH. [Npusoaartcs
NpUMepbl CUTYaLMI U 3aNMCbIBAETCS, KAaKMe KOCBEHHbIE METOAbI MOXXHO MCMOAb30BaTh. TeopeTuyeckas
OCHOBA, BKAIOYaioulas B ce0s aHaAM3 KOCBEHHbIX METOAOB M MOHSITUS AOKA3aTEAbCTB, OMPEAEAeHMe
NMPM3HAKOB, CYLIHOCTM M MECTa AOKa3aTeAbCTB B YTOAOBHOM MPOLIECCE, HEOOXOAMMA AAS MPAKTMKM,
B Mpouecce AOKa3blBaHUS MOAHOCTbIO OXBauyeHbl 3Tanbl. OCHOBHas LEAb AAQHHOM CTaTbU-BbISIBUTb
OCHOBHble NMPU3HakM AOKa3biBaHWS C MOMOLLbIO KOCBEHHbBIX METOAOB, OXapakTepm3oBaTb NMPU3HaAKK U
CTaAMM AOKasbiBaHMs. AASI MCCAEAOBAHWMS HEOOXOAMMO PACCMOTPETb, UYTO O3HA4YaeT Camo MOHSATHE

KOCBEHHbIX METOAOB M AOKa3aTeAbCTB, 0603HaYnTbL XapaKTepHble YepTbl.

KAloueBble cAoBa: AOKa3aTeAbCTBa,

KOCBEHHbIN

MeTOA, YIFrOAOBHOE A€EAO, KOCBEHHble

AOKA3aTeAbCTBa, MPsSIMble AOKA3aTEAbCTBA, YTOAOBHbI MPOLLECC, YTOAOBHOE CYAONPOU3BOACTBO.

Kipicne

Honennemenepai KiKTeymiH HETi3ri Typi —
TiKeJiel JkoHe >jkaHama jen OemiHenmi. Kasipri
VaKpITTa JIONIENJCY MEH jKaHama JJicTep TEOopHs-
ChIH/Ia FABIMAAPBIH KOIIIIUTT AJIeTACY HoHIHE
KaTbIHACTHI 00Ty KpUTepuill peTinae TaHusl. by,
€H aJIbIMeH, 0acKa o/1icTep/Ii TaliJalTHYy KOIBIHIaFbI
alBIpMaIIBUIBIK  O0Jap, Oipak mosenaeMernep/ii
naiijjanany HOTHXedepi emec. KBUIMBICTHIK ic
FBUTBIMBIHJIAFbI )KaHAMA QJIICTEp JIi Jie a3 3epTTed-
red. OTaHAbIK KbUIMBICTBIK IPOIICCTIH FHUIBIMBIHIA
y3aK yakbpIT OOWBI jKaHama oJICTepAl 3epTTeyre
eJeyNi KbI3BIFYIIBUIBIK OOJFaH JKOK JKOHE OYTiHTI
KYHI'€ JICHIH FBUIBIMH JKOHE OKY 9/IcOMeTTepiHIeT]
KaHama ofictepre OipHemie maparpadTap FaHa ap-
HAJJIBL, )KOHE OJIap Typauibl OapisIK OimimMaep a3 6o-
JIBITI, J)KaHaMa JJIiCTep €Ki HeMece YIII TapayJapra
JeiiH KbIcKapThulAbl. JKanama omicTepni Aypeic
naiianany Tikeneill aiFakTapAblH KOKTHIFbIHA He-
Mece JKaJFaH TIKeJIeH monenaeMenepaiy 0oiy-
bIHA KapaMacTaH Ke3 KEITeH KBbUIMBICTBI alllyFa,
HarbI3 KbUIMBICKEPJICP/l aHBIKTayFa BIKIAI €TEei.
JKanama gonmennmemenepiai  YThIMJIBI  TaianaHy
KBUIMBICTBIK iC OOHBIHINA afibllTay AQJeieMenep
KYHWECIHIH epeKIIe CeHIMIUTITIH KaMTaMachl3 €TE/I.
Jlorukanelk TypJe KYHeleHIeH oHe Taxipubene
IYPBIC  JKA3bUIFAaH JKaHama JoJeNaep KOKKa
HibIFapyFa OOJIMaiIpbl, ajl albINTATYIIbl KbICBIMMEH
OeplireHiH alThIl, MOMBIHIAYJaH Oac TapTa ana-
nel  (Oynm okaFmaiima Tikened onenpeMerepiiH
CEHIMIIIITI KYMOH TYABIPaIbI).

Ocel Mocene OoWbIHINA oieOUETTEPHl, TEp-
rey JKOHE COT TIKIpUOECiH 3epiaeney KbUIMBICTBIK
MIPOIIECTET] JaNIeTAeMeNep Al aly MEH KaMTaMach3
eTYJIH aHa 9JIICTEPiH, KOJJIAHBICTAFbl 9IiCTEp.i
KOKETTI KEeTULMIpyNi YHEMi KaKeT eTeTiHIITiH
kepceTeni. COHIBIKTAH )KaHaMa JJIICTEP TAKBIPHIOBI
Oyrinzge e3ekTi 00BN Kana Oepei xoHe Ooarakra
1a MaHBI3AbUIBIFBIH YKOHMAaN 5L,

Honennemenepain TypakTel (popmynanapbiH
KYpy MYMKIH €MecCTiriHe OailIaHbICTBI HAKTbhI
XKaFaainapaa gonenaemMenepre OapbIHINa JITiKICH
JKOHE JIOTUKAJIBIK TYPFbIIaH Kely KaxeT. KpuiMbic-
ThI JaWbIHJAIFaH JQJCIeMeNep JKyieci OOMbIH-
a Tepremn-TeKcepy JKoHe ic Kyprizyae Koima Oap
oaicTeMeNep i MIbIHAAY IIbIHIBIKKA YKaHACIAMIbI.

Byn makananeiH 0acThl MaKcaThl — JKaHama
omictepni maiiiagana OTBIPHII, JAJIEISY iH HeTi3Ti
OenrinepiH aHbBIKTAy, NANENICyAiH Oenrinepi MeH
Ke3eHJIepiH cumarray. 3eprrey YVIIH jKaHama
omicTep MEH monelijeMeNep YFBIMBIHBIH ©31 HeHi
OULTipeTiHIH KapacTeIpy, ©3iHe ToH Oenriiepi
oenriney kaxer. CoHpjaif-ak, aHama ojicTeple
BIKTUMAJIABIKTAH CEHIMAUTIKKE OTYMiH KHUBIHIBIFBI
MEH JKETKUTIKTITIKTIH MaHBI3IBI MOCENIECIHE KEKe
TOKTaNTy KaxeT. JKYMBICTHIH COHBIHIA >KaHama
SIICTEP/IIH KOMETIMEH NOJIeNIey MPOIECiH CHITaT-
Tay Tanamn etiieai. by Makanana KbUIMBICTBIK TIPO-
LIECTe XKaHaMa QMIICTEP MEH AQJIeNIeMeIep/ i manja-
JaHy MoceJieepl TalTaHaIbl.

MakanaHnblH MakcaThl KeJeci
TYXKBIPBIMJIAy MEH IIeNTyAi Oenrineri:

1. KpUIMBICTBIK iC JKYprizy Aoneaeyeri
JeNIaNIbIK (;kaHaMa) OLTIMHIH POJIiH aHBIKTaHbI3.

2. KbpUIMBICTHIK ic OOWBIHINA JAIIENeyre Ka-
TaTBIH MOH-)Kaljap MEeHOEPiHIe KBIIMBICTHIK
MPOLIECTe  IIBIHABIKTBI ~ aHBIKTAyJla  JKaHama
JIoJIeTIIeMeNep/IiH POTiH amy.

3. KpUIMBICTBIK iC JKYPTi3y AoJenfeMenepiHiH
TYCIHITiH TYXXBIPBIM/IaHbI3 )KOHE KYPBUTBIMBIH aHBIK-
TaHBI3, YKaHaMa [ANIeIEMENepAiH epeKIIeNiKTepi
MEH apThIKIIBUIBIKTAPbIH AHBIKTAHbI3.

4. Konga 6ap TeopHsUTBIK TOCIIAED HEri3iH e JKa-
HaMa JIaJelNaeMenepli aHbIKTaHbI3 KOHE KIKTEHI3.

5. 3aHaBl, HETI3ACITCH OHE O MpOoIeC-
CyalJIbIK IIennMiaepai KaObuigay YIIiH »KaHama
amicTep KyWeciHIH MaHBI3IbUIBIFBIH allly.

6. KbUIMBICTBIK TMPOLIECTE JKaHaMa OMICTEePIiH
KOMETIMEH JQJEeNJICY/IiH ePEKIICIIKTePiH alllbIHbI3.

MiHaeTTepAi
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7. KpUIMBICTBIK ~ icTepai  miemyderi  coT
TOKIpHOeciHe Tanjay IKYprisy JKoHE >KaHama
oiCcTepIi OHTAMIAHABIPY, dKaHaMa JAQJIeIIeMelep i
OapplHIIAa  THIMII  MaljanaHy  MakcaThIH/a
KBIIMBICTBIK 1C JKYPTi3y 3aHHAMACHIH >KETUIIIPY
OOMBIHIIIA HAKTHI YCBIHBICTAP 331pIiey.

MakanaHblH 3epTrey o00beKTici — >kaHama
ToJeaeMenep i KuHay, TeKcepy jKoHe Oaranay
MPOILIECIH/IE TYBIHAAUTBIH KbUIMBICTBIK iC JKYPri3y
KAaTBIHACTAPBIHBIH JKUBIHTBIFBI JKOHE  OJIAPIbIH
QIIBIH ajla Teprey JKOHE COT Kapayhl Ke3iHme ic
KYPTizy Ke3zepi.

MaxkananbH 3eprrey oObekrtici Kazakcran
Pecny0MKachIHBIH  KOJAAHBICTarbl KbUIMBICTBIK-
MPOLIECTIK KOJICKCIHIH JKOHE JKaHama JdJelije-
MeJepAl KUHAy, TeKcepy XoHe Oaranmay TopTiOiH
YKOHE OJIApBIH iC XKYPri3y Ke3AepiH peTTeTiH 6acKa
Jla HOPMATUBTIK KYKBIKTBIK aKTUIEPIIIH epexernepi;
KBUIMBICTBIK ~TIPOIIECKE KATBICYIIBIIAPIBIH OCHI
HOpMaJIapbl KOJIIaHybIHA OaiIaHBICThI TEOPUSIBIK
JKOHE MPAKTHKAIIBIK MaCeIeIep.

MakanaHblH JaiCHAMAaJIbIK Heri3i: KopliaraH
OpTaiarbl IIBIHABIKTBI TAHYABIH JIHAJICKTHKAIBIK
o/ici, FBUIBIMU TaHBIMHBIH 0Oacka Jia >KaJIbl
omictepi (HHOYKTHBTI, NEAYKTUBTI, TalAay, CHHTE3,
KYHENK-KYPBUIBIM/IBIK), TAHBIMHBIH JKEKe dicTepi
(cTaTUCTHKANBIK, CYpaK KOI0), JKEKe KYKBIK, Ta-
HBIM omicTepi (JIOTMKANBIK-KYKBIKTBIK, TapHXH-
KYKBIKTBIK JKOHE CaIbICTBIPMAJIbI KYKBIK).

MakanaHblH TeOPHMsSUIBIK Herizin dunocodus,
KYKBIKTBIH XaJTBI TEOPUSACHI, KBIIMBICTHIK iCKYPTi3y
KYKbIFbl,  KpDUMHHAJIUCTHKA,  JKeAEN-i3JecTipy
KbI3METI  callaapblHIaFbl S€HOCKTep Kypaiubl.
byn KYMBICTBIH Tikenel Ke3mepi: OKYJIBIKTap,
OKy Kypallapbl, 3aHJapra TYCiHIKTeMeNnep, aB-
Topedeparrap, IUCCEpTAlMSIAP, AHBIKTAMAIBIK
onmeOmeTTep, FHUIBIMH Makajajap >KOHE 3epTTey
HBICAHBIHBIH OPTYPJIi aCHeKTiJiepiHe KaThICThI 0acKa
Jla MaTepuaniap.

MakaylaHBIH HOPMATHMBTIK Heri3i MbiHamap:
XaJbIKapajblK HOPMATUBTIK KYKBIKTBIK aKTiIep,
Kazakcran  Pecrybnukaceiaei — KoHcTHTyIIHS-
cel, KeummeicTeIK Kopekci. Conmaii-ak Kaszakcran
PecniyOnukachiHblH ~ KOHCTUTYIUSIBIK  COTBIHBIH
mIenriMepi 3epTTesei.

AnaMm JKy3ere achlpaThlH KOpIIaraH JTyHHEHI
TaHy (pUIOCOPUIHBIH THOCEOIOTHS Calachl (TaHbIM
TEOpUSCH) 3epTreini. ['Hoceomorust 3epTTEHTIH
OOBEKTUBTI  IIBIHABIKTBI ~ OciiHeney  yariiepi
TAaHBIMJIBIK KBI3METTIH KE3 KEJITeH TYpiHE, COHBIH
IITiHIe KBUTMBICTHIK iC XKYPTi3y OiliMiHe /1€ ToH.

O3/epiHi3 OlIeTiHACH, KbUIMBICTBIK iC XKYPri3y
OlmiMi  peTpOCHEKTHBTI CHMAaTKa He, OWTKEeHi
KBUIMBICTBIK COT iCiH JKYpri3y IeHOepiHae OypbIH-
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HaH OPBIH aJfaH KbUIMBICTBIK iC-opeKeT Oerifi,
OHBI OeJieKk (parMeHTTepIeH OeJIeKTen Kai-
mplHA KenTipy Kaxer. Jlomennmeyre >kaTaThiH
MOH-)KalIap Typajibl MOJIIMETTEp KyalapblH,
JKOOIpICHYIINIEP/IiH, Ce3iKTinepaiH (adbimrany-
MIBUIAPABIH) TiKedeH monmenmeMenep OomaThiH
JIOJICTJICHYTE KaTaThlH MOH-)Kaljapbl KOPCEeTeTiH
aitrakrapplHaa (OJap/blH JQJENJICHIeH TE3HUCIICH
OaillaHBICBI TYPiHAEC) KaMTBUIYBI MYMKiH. AJaii-
Jla MyHJIail nonenjeMerep ic OOHMBbIHINA opKaiiaH
Ooma Oepmeiini, keOiHece omap KYIIKTiHIH
(afiBIITTYIIBIHBIH), JKOOIpIICHYIIICH, KyonaH
JKayar allyJibl KY3bIPETTI YHBIMIACTHIPYBIMECH Xa-
HaMma JONENJIeMETIepIiH KOMETIMEH aHBIKTAa bl
backama aiiTkanpma, TikeneW —monenmeMenepi
aHBIKTay KOOIHEeCe jxaHama JQJIeNIeMeliep apKbLIbl
FaHa MYMKIiH OOJajpl.

«KpIIMBICTBIK ~ iCc  Kyprizy OumiMmi»  KoHE
«KBUIMBICTBIK ~IC JKYpri3y JONICHNEy» CHSKTHI
YFBIMJIAPbIH apaKaThIHACKHI TYPAIbI IPOLIECCYaAITUC-
Tep apackiHza OipaybI3abl TiKip koK. Keitbipeynep
Oy yFeIMAap bl OipAaeH en caHalbl.

KBUTMBICTBIK TIpOIIeCTeri JaNeNiieMeNnep MEH
OlmiMaep Oip-OipiMeH OaiylaHBICTHI, Oipak Oipaei
YFBIMJIAp eMecC, AQNIeNJIey KbUIMBICTBIK iC JKYPri3y
OimimamepiniH Oip Typi ©OO0JaThIH  YCTaHBIMIIBI
ycra"ansl'. Tarel Oipeysiepi Oimim Oip Oeek,
nonenyiey Oelek, SIFHU aIJIbIMEH JOJICIICHETIH
JKarmaimap Oenrijii, colal KeHiH IoJeey Iporeci
KYpeli. Aer ecenTei.

By macene 6oiibiHma npodeccop A.P. benkun-
HiH YCTaHBIMBI KBI3BIKTHL. O momennmey OimiMHIH
KaJIFBI3 TYpl €MeC, KBUIMBICTBIK IC JKYPri3y
OimiMiHIH TiKelel KaObUIIay CUSKTHI TYPi ie Oap aer
ecenrreiifii. COHFBICHI KBUIMBIC OKHFACHIHA TiKeJeH
KaTBICHI JKOK, Oipak JaJienjiey MoHIHIH KypaMaapsl
0obIT TaOBIIATHIH (akTinepai Oinyne OpbIH ana-
. MBIcamsl, KYMIiKTiHIH JKachl, KYMIKTiHIH JKeKe
0acBIHBIH MAJIIMETTEpi JKoHE T.0.

KeiiGip MPOIECCYAITHUCTED JoIeney i
CO3MiH KEH JKOHE Tap MAarblHACHIHAA TYCIHYyTe
OoNaThIHIBIFBIHA Ha3ap ayaapanbl. KeH marbiHazma
Oy nanenneMenepal uHay, TeKCepy xKoHe Oaranay,
aJ Tap MaFblHAJIA ©3 YCTAaHBIMBIH JIONIENJICHTIH KOJIIa
Oap masenaeMenepi KUChIHIBI TYPHC KOPCETY.

JKanama omicTepzi maiiganaHa OTBIPBIT, THIMIL
IoJIeNiey YIIIH TepreyuIiep opTypil camamapaa
aJIBIHFaH aKMapaTThl MYKUST OHJICYl KEPeK: KYKBIK
CaJIaChIH/IaFbl MOCENIeNepli Kalal 3epTTey Kepek
)oHe (rIocodus, ICUXOIOTHS, JTOTHKA CUAKTHI Ca-
nanapnaa. JKanama omictepii TEpeH 3epiaeiey MeH
TaNJayAblH apKachlHIa ONapibl IYPBIC KOJIAHY
KBIJIMBICTBIK 1C OOHBIHIIA OOBEKTHUBTI MIBIHIBIKTEI
aHBIKTay ofici Oonaabpl, OHBI MaiifanaHy apKbUIbI
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Oyt MymMkiH Oonansl. CoraH KapaMacTaH, JoJIeNaey
MpoIieci )kaHaMa Jareniemenep OoFaH Ke3/ie FaHa
Kypaeni 6omazpl, 6ipak Oyt mpolecc ofjaH KeM eMec
’KOHE TiKelel aorenyieMeniep OOJiFaH Ke3Je FaHa
KHBIH. FanpiMaapapIy gomnensiey KYKbIFbl TEOPUSCHI-
Ha JKOHE OHBIH JKEKe acleKTiUIepiHe MYKHAT Hazap
aynapraHblHA KapamacTaH, 3epTTeyIIijiep MeH ic
JKYPri3ylIijiep *aHama JoJieliiep Typalibl JoJemi
epeKeNep/IiH Ka3ipri xarqaiiblHa KaHaraTTaHOAN TbI.

KpuIMBICTBIK icTepai Kapay kesinge Kasakcran
PecnyOnuKachiHBIH COTTaphl HETi3iHEH aWlbINTay
yKiMzIepiH mibIFapagsl. MyHpai coT ToxipuoOeci
3aHFa COWKeC amambl KBUIMBIC JKacaraHbl VIIiH
KiHOMI JIen TaHy YIIiH >KETKUIIKTI JIonenaemernep
JKOK iCTep KBUIMBICTBIK IPOIECTIH COTKA MEHiHTI
CaTbICBIHJIa TOKTAThUTYbIHA OalIaHBICTBI. AWBIITA-
JMYIIBIIApABl aKTall IIBIFATBIH 1CTEPAiH CaHBI KBLT
caifpia mamamer 400-500-11 Kypaiasl.

ATIeTIAIUANBIK KOHE KaJaranay ToKipuOeciH
Tanmay icrepiiH 0achIM KOMIIUITiHAEC COTTapIbIH
3aHBl  JKOHE HETI3Ii YKiMAep IIBIFapaThIHBIH
Kepcereni. by3burran YKiMIEpAiH CaHBI JKbLT caii-
BIH aIleJUIIFSUIBIK JKOHE Kajarajay TopTiOiMeH
aneJUIAIVSUIBIK  JKOHE HapasbUIBIK  OepuIreHaep
canblHbIH  1,5-2,0%-p1Han acmaiinel. Keitbip cy-
IbsUIap eTe THIMAL JKYMBIC icTeiai skoHe OipHerre
KBUT KaTapblHAH YKimzaepai Oy3y ToxipubOeciH
KonmanOaran. OchkIFaH KapaMacTaH, KbUIMBICTBIK
icTep OOMBIHINA JaJIeNIeMelIep i Oaranay Maceneci
O3EKTUIINH >XOoFfanTnaiael. IcTiH MoHI OoiBIHIIA
COT MICHIIMIHIH 3aHJBUIBIFEl JQJeIeMeNepi CoT
OTBIPBICHIH/IA KapayFa, TaelaeMeNepiH 03eKTiTir
MEH OJ OepIJICTIHIIrH aHbIKTayFa, COHIai-aK
OJIapJIbIH COTTANYIILIHBIH KiHOCI HEMece KiHoCI3iri
Typalibl KOPBITBIHIBI JKacayFa IKETKUIIKTUIIriHe
IIYPBIC K63KapacKa OalIaHbICTHI.

KbUIMBICTBIK ~ iCTI  Imemiyze — skaHama
JoNIeNIEMEeNepAiH  PONiH JKeTe OarajayFa KOI
Oepinmeiini. [lonmennemenepai KuHAy, TEKCeEpy,
OexiTy >xoHe Oaranmay OOWBIHINIA Y3MIiKCi3 opeKeT
— OYJI KBbUIMBIC TypaJibl aJIbIHFAaH MOH-)KalIapabiy
MIEKTEYIITITIMEH SpEKIIIeIICHETIH EpeKIIIe
KUBIHIIBUTBIKTApEl 0ap eTe ayblp mpoiecc OOoJbI
TabbpuTans! (Anexcanapos 2017).

CoTka neiiiHTi caTbulapia >KaHaMma 9IicCTepai
cayaTThl KOHE QYPBIC Maianany KbIIMBICTHIK 1CTi
Teprey KOHE allly YIIIiH eJIeyJi MOH-)KalIap bl aHbIK-
Tayra KeMekTecemi. JlomenmeMenepmiH TYpPaKThI
JKYHECIH KaMTamachl3 €Ty, MBICANbl, KYHIIKTI He-
Mece alBINTanyIIbl aliFak OepyleH 0ac TapTKaHa,
KBUIMBICTBIH JKOFaphl IEHreiMeH MYMKiH OOJIaIbl.

Honenpey TmoHI MeH apanblK (akTuUlepiH
JJMIEMEHTTEpiHiH  OalllaHBICHI  TiKened  emec,

TEK KaHaMa, COHABIKTAaH Kypzenipek. bynan
IIBIFATBIHBI, MYHAaW (QakTiiepai JoNesuey i
KYPHACIIIITi TiKeNen qanenieMenepii TaeieyMeH
CaIIBICTBIPFaHa OipHelle ece apTajbl.

Tikeneir gonenmemenepi nainanany Ke3iHieri
OacTel MIHIET — CeHIMAUTIKTI Tekcepy. JKana-
Ma JloNeieMeNepre CulTeMe JKacaraH —Ke3ze
KONTereH MiHAETTep KOWBUIaAbl, OJlap Kelecine
KapacThIPBLIAIBL.

XKanama nomenmemenep Tikenel Oosimaca na,
TIoJIesiey MoHIMeH 0ObeKTHBTI Oaitnanbicka ToH. O
TEK apaiblK (aKTUIep )KUBIHTBIFBIMEH KaMTaMachl3
eTITyl Kepek, oWTiece OOBEKTHUBTI OaiyIaHBIC Op-
HaTy MYMKiH Oonmaiapl. Byn OalimaHbpicTBl Op-
HaTy KBUIMBICTBIH TEpreJieTiH MoH-KalIaphIHbIH
0ap HeMece JKOKTBIFbI Typalbl HAKThI JIOTUKAJIBIK
KOPBITBIHIBIHBI Jiepey xKacay Kepek.

Tepreyain ©OacTankbel CaThICBIHAA MOH-)Kal
Typalibl 3aHABIK MOHI JXKOK, OHBIH IOJICIICHETIH
(akTire Kateichl Oap-»KOKTBIFBI Oe€nrici3 QakTiiik
JiepekTep kaHama pganenjemenep. Keline kanama
JIoJIeiep KBUIMBICTBIH MOH-)KaWbIH aHBIKTAYIbIH
OipmeH-0ip Kypasbl. Omapnabl IyphIC MaiganiaHy,
TINTI TiKeNen qonennemMenep OoIMaraH xaraiina q1a
KiHOHI, KBUIMBIC acayablH ce0ebi MEeH MaKCaThIH
aHBIKTayFa MYMKiHIIK Oepeni. bipak ic OoiiprHIIa
Tikenel nanenaeMenep Oosica, onapabl 00bEKTHBTI
JKOHE IKaH-KAaKThl TEKCepy jkKaHama oJiCTepAiH
KOMETIMEH Ky3eTre achIpbLIajbl.

’Kanama ogmictep MeH nmanenaeMenepiH apaka-
ThIHACKI. Teopusia eKi YFhIMHBIH apaKaThbIHACKI TY-
paJbBl SpTYpITi Ke3kapactap 6ap. Meicainsl, A.5l. Bri-
IIMHCKWUH ~ Oapiplk  jkaHama  JaJiesieMenepi
monen perigae Oenrineiimi (Bermmuackmii, 1950),
M.M. TI'poI3HHCKUI HoenfeMenep apKbUlbl TEK
afBINITATYIIBIHBIH JKaHaMa JoJIeN IeMeIepiH et Ta-
sbLbl ([ponsunckuii 1945).

M.C. Crporoua M.C. monemmemenepre
TIKeJIeH JKoHE »)aHama TypJe OapibIK albInTay
nmonennepine katkpi3abl (CtporoBud 1958). Amaii-
na Oyrinri ToxipulOene MyHAald Macese JKOK, XKa-
HaMma JQJIeNJiep MEH JolleieMenep Kol jKarmaiaa
CUHOHUM PETiH/E KOIIaHbLIA/IbIL.

Tikene# >xoHe jkaHaMma JQJICTAEMENep azamat-
THIK OHE KBUIMBICTBIK COT ICIH JKYpri3yJeri
JoNeNIeMeNep e, JKapaMIbl HBICAHAAPHI  OOJIBII
cananaznpl. Tikeneil monengeMernep KapacThIPBUIBII
OThIpFaH Heri3ri (akTiHi TiKeleHd MoJICIACHTIH
JoNeiep peTiHAe aHbIKTajdaubl. AHaIMalbl
JoTNeNeMenep, Kele jkaHaMma JdJeliep Jiel Te
aTanajpl, erep IIbH 00Jica, aaMFa KapacThIPBUIBII
OThIpFaH (aKTiHI KOPBITBIHIBLIAYFa MYMKIHIIK
OepeTiH (axTi HeMece QaKTiiep KUBIHTHIFBL.
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Tikeneit monengemMenep/iH MbIcambl (Kici ©1Tipy
ici OOMBIHIIIA) COTTATYIIBIHBIH KOO1pICHYIIIIHI ITBIH
MOHIH/IE TBIIIAKTAN OJITIPTeHIH KOpreH Kyarep.

JKanama nanennepre Mpical petinae (coun ic 00ii-
BIHINIA) COTTATYIIBIHBIH KbUIMBIC OPHBIHAH KAIIIBII
Oapa JKaTKaHBIH KOPIeH KyorepJiH alFaKTapblH
Kenripyre 6onaasl. by xxepae ankadu ocwl pakTiHi
MaiaanaHbIl, COTTAIYIIBl KbUIMBIC JKacajbl JETeH
KOPBITBIHBI JKacail ajiaibl.

Tikemelr JkoHE KaHama
JKarJannapaa 1a KoJJaHbuIaabl:

- a3aMaTTHIK icTep (MBICAITBL, )KeKe 0ac JKapaKaThl
TypaJsl icTep)

- KBUUIMBICTBIK, 1C )KYPTi3y.

KpumMeIcTBIK cOT iciH kyprizyne Kazakcran
PecnyOnukachIHBIH 3aHAAPHI MPOKYPOPFa KiHOHI TEK
JKaHaMma JaJieniep OOMBIHINA aHBIKTayFa MYMKIHIIIK
Oepeni, erep o1 HETi3Al KYMSHCI3 Jomnenaey CTaH-
JlapThIHa COMKeC Kece.

Byn mpokypop menemmemenepi MbBIHATAPIIBI
naianaHa OThIPBIN aHBIKTAl aJaThIHBIH OUTAIpEi:

- TeK TiKeTeH manemnuep

- TeK KaHa )kKaHaMa JI9JIeIIIep

- TiKenmel KoHE >jKaHaMma JIoJIeIeMeNepaiH
yitnecimi.

Tikenelt gonenaeMeHIH aHBIKTaMaChl KaHai?

Tikeneit monenpemenep, erep CeHETiH Oolca,
Kapayblll OThIpFaH (haKTiHI TIKeNIeH JoneneiTiH
monen. «Tikemed» agaMHBIH — JIoJelieMeriepre
KaTBICTBl KaHJail Aa Oip TYKeIpeIMaap O0ap Heme-
Ce TYXBIPBIMJAp JKacayAblH KaXXeTi >KOK JCTEHII
Oimmipeni. AnkaOu Herisri ¢axTi jkall FaHa Kyora
CEHY apKbLJIbl OPBIH aJJIbI JCT KOPBITHIHIBI XKacan
anans! (Illamonosa 2002a).

Tikeneit monengemencep kebiHece Kyarep He-
Mece KyorepliepAiH aifFaKTapbl TYPiHJET1 AoJIeaep
0oxpin TaObuTaapl. Tikenel JonmenmeMeNnepiiH Mbl-
caJiiapbl PETiHIE TYJIFAHBIH OJI:

- AMBINTATYIIBIHBIH KBUIMBIC YKacaFaHbIH KOPTeH,

- Oacka ajaMHBIH Oenruri Oip ce3mi Hemece
ce37epIi alTKaHBIH €CTii,

- Oenrim Oip ic-opeKeTTiH OOJBIN KATKAHBIH
OakpLIaraH.

Erep, mbIcanbl, Kyorep ChIpTTa >KaHOBIP JKay-
Ibl JIen Kyollik erce, Oy jkeke OimiM KaHOBIp
YKayFaHBIHBIH TiKeJIeH AoMeli OOIBIT Ta0bIIab.

Conpaii-aK COTTAIYIIBl YPJBIK Kacajabl JIem
KYIIKTEHTeH iCTi KapacTBIPBIHBI3. KpUTMBICKA
KaTBICYIIBl ~ alBINTANYNIbIFa KBUIMBIC —JKacayra
KOMEKTECKEHIH MOUBIHIAI apbI3Fa KO KOSl by
COTTANYIIBIHBIH KiHOCIHIH TiKeTel mameri.

JKanama danendep decenimis ne?

Tikemelr momenaeMeNepacH aWbIPMAITBUIBIFHI,
KaHama J9Jieliiep Heri3ri (akTiHi TiKeJeH nomen-
nemeiini. Kepiciame, nonenaepain Oy Typi:
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- Tarbl Oip QakTiHi mamenaeni

- COIaH KeWiH ajgaM Heri3ri (akTiHiH OpBIH
aIFFaHbIH HETIi3/ TYPle KOPHITHIHIBLIAN anaibl.

Mpicanbl, NpPOKypop aMbIITanmymsl  ApMmaH
oM0Oeban TyKeHHEH OBUIFaphl IMAabTO alAbl eI
€CelTeNTiH AYKEH ypiay iciH KapacTeipaiblkK. Cot-
Ta A.H. o alipInTaNyImbHEl KemTe ApMaH aibIl
KETKeH NAJIIbTO KUTeHIH KOPIreH Kyorepre ciaTeme
xacaiael. byn ApMaHHBIH NHJDKAKTHl TYKEHHEH
YpJliaFaHBIHBIH KaHaMa JQJIei.

XKorapsimarel MbpIcanga Kyorep ApMaHMEH
Oipre aykeHme OOJFAaHBIH YKOHE OHBIH KHIM aJIbITl
JKaTKaHBIH KepreHiH aifiTca, Oyl )kaHaMa J1971e] eMec,
TIKEJIeH J1o71e OoJIaThIHBIHA Ha3ap ayJapbIHbI3.

JKanama pmomenmep keOiHece MBIHATAPIBI
KaMTH/IBL:

- 3aTTal monenmeMenep (MbICaIIb, KaH JaKTaphl),

- KPUMHMHAIUCTHKAJBIK ASJIEeNAEMENep KOHE
FBUIBIMU JIQNIEIJIEMETIEp, KOHE

- caycak i3iHig naneni (ILlamonoBa 2002b).

Honenaepain 6ip Typi eKiHIIICiHEH KaKchl Ma?

MyHpaail nonenneMenepaid JoMeNi MoHI Kol
JKarnanaa 1CTIH MOH-KablHa OaliJIaHbICThI.

Backama aiTkaHma, TIKEIEeH moenaeMenep
opKallaH >aHamMa JoJeNAepAeH apThIK HeMece
KepiciHIle calMaKThl OOJIATHIH KaTaH eperke JKOK.

KeiiGipeynep Tikeneit gonengemMenep THIMAIpEK
Jien ecenrtece, OacKanapbl kaHaMa JoJeNaep OJaH
Jla CeHIMIipeK OONMybl MYMKIH eKeHIH aWTajibl.
Mpicanbl, albIITATYIIBIHBIH KBUIMBIC >XKacaFaHbIH
KOpreH Kyorep/i anaiiblk. KeIIMBICTBIK KOPFayIIbI
Kyorep/iH ecTe cakray KaOiieTi Hamap eKeHiH
KepceTce, OyJ1 KaJFaH JoJIell.

Conpaii-ak, »aHaMa JIaenaep keOiHece MpIHa-
JapAbl KAMTUTHIHBIH €CTE CAKTaHBI3:

- COT-MEINIMHAIBIK JQJIeNIeMeNep KoHe

- caycak i3zaepi.

Kemreren  amkaOwiepmiH  maibIMIaybIHIIA,
MYHJIIal JToNeniep KysrepAiH OKUFamap bl TYCIHIi-
pYiHEH repi KiHOHI OOBEKTHBTI TYPJIE KOpCeTeIi.

Tex xaHama JoNleNIEpPMEH agamiabl COTTayFa
6ona ma?

KazakcTanma affpInTamymIbIHEl albINTay YINiH
MPOKYPOP )KOFaphIa KOPCETIITeH JaJIeIeMeNepaiH
€Ki TYpiH Ji¢ KOJJaHybl KepPeK JIereH FOPUCIUKIHS
KOK.

[Tpoxypop WWIBIH MOHIHAE TEK YKaHama JAdJe-
JleMeNepi KOoJaHy apKbUIbl aibInTayAbl KaMmTa-
MachbI3 eTe ajaabl. MpIcajbl, O MbIHA AQJeNAepli
JIoNIeIJIey HeMece JKOKKaA IIbIFapy YIIiH maiaanana
aajpl:

- KBUIMBIC KYPaMBl,

- Oenrimi Gip opeKeTTepi asKTay KoHe

- COTTANyUIBIHBIH HHUETI HEMece MCUXUKAaJIbIK
JKarIaibl.



M.T. docymbekoBa, M.V. JlocaHoB

KpUIMBICTBIK KOpFaymIbl TEK KaHa JjKaHama
IoJIeNaeMenep i maiaananral Ke3ae, Keleciaepi
KOPCETY apKbUIbl KiHANIJIKKE HEri3li KYMoH Oap
EKEHIH KepceTe anapl:

- oneneMeriep HeTi3IenreH KOPBITHIHIBIIap 5]
KOJIIal bl )K9HE

- OYJ1 TYKBIpBIMIIAP KiHOHI aHBIKTayAaH Oeliex.

Kanama momenmemenepaiH KYHIBUIBIFBI 30D,
JoNeNieMeNepaiH,  [eKCi3  adyaHIBIFbl  OJNap.Ibl
KBUIMBICTBIK ITPOIIECTE KOJIJJaHy asiCHIH KaMTaMachI3
ereni. Kemreren ictep Tek aHama oJIEuep
Herizinae menrieai. Onapasl nanenaeyae Oyaiiia
KeHIHEH KOJJaHy, opWHe, OpBIHABI, JUTIece
OMJIACTBIPBUIFAaH  KBIJIMBICTApIBl  ally  MYJAeM
MYMKiH Ooimac eni. KpUIMBICTBIK ic OoiibIHIIA
JIOJIETIICHyTe JKaTaThlH MOH-)Kalapabl  apalibik
(hakTizepMeH IATaCTHIPBIN KOO Keiie ic Ky3iHzae
IC )KYPri3y JoJeNaeMeNepiH AYPhIC KypacThipMayFa
OKeTl COFajbl, OYII JKaFIaiaa albInTayIIbIFa albIIl
TarpUTFaH 13ECTIPLIIN JKaTKaH (akTuiep Typa-
nbel OasHmay ponenaeMelnik (akTiuiepMeH apaja-
CBINI, HOTIDKECIHAE aWpINTay Tapambl YThIIAIbL.
A, HakThl IIeKapaiap, IdJelIeMEeNiK MaTepua
OJIKBUTBIKTAPMEH YCHIHBLUIFaH.

KpUIMBICTBIK TIPOIIECTE MIBIHIBIKKA KO KETKI3y
* JIoJIeTI/ICY apKbUIbI KY3€re achIpbUIajibl — TepPreyIi
MEH COT iCTiH OapibIK 3aHABIK MaHBI3BI O0ap MoH-
JKalIapblH IIBIHABIKKA TOJBIK COWKEC aHBIKTAaYhI
THic mpouecc. JlereHMeH, nomenneydl UIbIHAKWBI
OimiM amyra OafrbITTalFaH MpPOLIECC PETiHAE FaHa
cumaTrTay JKeTKuTikciz Oomap emi. FeuteiM meH
QNIEYMETTIK Taxipube 63iHiH OapiblK caiajia-
pBIHIA OpKAalllaH TeK IIbIHAWbl FaHa €MeC, COHBI-
MEH Karap CeHiMzi OimiMmi, SFHH JoNeNACHTCH,
KyoJllaH IBIPBUIFaH, OJIap IbIH AKUKATTHIFbIHA
JKOHE COHFBICHIH TEKCepy MYMKIHIITiHE KeIiImiK
OeperiHmeld anplHFaH OUTIMAI  Tajgam  €Teml.
Tepreymii MeH COT aHBIKTaFaH HAaKThl MOH-XKaiap
aZaMIapIblH TaFJbIphlHA 9Ccep eTETIH JKayarlThl
menrMaep Kabbuinayra Heri3 00JaThIH KBUIMBICTBIK
COT iCIH KYpridyJe KOJJaHbUIFaH OLTIMACPAiH
CEHIM/ILTITIHEe KOWBLUIATHIH TaJall epeKIle MaHbI3IbI.
Ocbl MakcaTTa 3aH JdJeNJiey Kypainapbl MeH
omicTepiH erKe-Terkeln peTTeiai, Oy coT iciH
JKYPri3y MiHIETTepi TYPFBICHIHAH OLNIMIII ayabIH,
TEKCEPYIiH JKOHE KydJIaHABIPYAbIH OHTAMIIbI, SFHU
HEFYpJIBIM MakcaTKa cail »oHE THIMAlI TOpTiOiHe
keminmik Oepexi. Ilpomeccyanaplk emec KOIMEH
aNblHFaH aknapar (MbICalibl, JKeAeN-i3JecTipy
KBI3METIHIH HOTWXeCiHJe, Oacnace3 xabapiaMaa-
pBIHAH JXoHE T.0. ic OOUBIHIIA.

Tepreynep MeH COT MpOLECTEpiHJE TiKeneH
JaJIeNaeMeNnepi any YIIiH )KaHaMma JdJeieMenep
KOJITaHBUTYBI MYMKiH. bipak Oyt nonennemenepuin

KaHaMa Makcatbl ©Oap jereHnmi OinmipMmeitni
JKOHE TEK TIKeNleW JonenjeMeliepMer Oipre
KapacThIPBUTYBI MYMKiH. KeITMBICTHIK icTi Oip FaHa
TIKeJIe aseaemMeriep OOMbIHIIA ISy 16 MyMKiH
eMec, OUTKEHI OHBIH 631 TeKCepy i KaXKeT eTe/l, Ol
TeK Oacka JoyieNaeMelNlepiH, COHBIH IMIiHIe Ka-
Hama JoleNJieMeNIep/iiH KOMEriMeH FaHa XKy3ere
achIpBUTYBl MYMKiH. Ma3MyHBI Jonenjiey MoHiH
a0OCONIIOTTI TYpAE TOJBIK CapKBITATHIH TIiKeIeH
JIoJIeNIep JKOK.

KBUIMBICTBIH CYOBEKTUBTIK KaFbIH aHBIKTAY/Aa
JIoTIeNieMeNep MaHbI3JIbl pol aTkapaabl. CanakThIK
IIEH HUET, MOTUBTEP, MaKCaTTap MCUXUKAIBIK
mporecTep 0oJia OTBIPHIN, CHIPTKBI KOPIHICI KOK,
COHJIBIKTaH CBIPTTaH Oaifkayra OonMaiinel. Kem
Karaaiaa onapabl abINTATYIIBIHBIH 1C-OpeKeTiHIH
cunarbl OOMBIHINIA FaHA KapacThIpyFa Oonafpl, Oy
OCBI KYOBUTBICTAP/IBIH CBIPTKBI KOPiHICI.

CoHbIMeH, XKaHaMa 9JIiICTep MEH JAdJelieMenep
YFBIMBI HETI3T1 JKoHe 0acThl KaCHeTTepAl KaMTHIIBI,
OipaK oOJapIbIH TOJIBIK TIi3IMIH KaMTH aaMaiiipl.
OpicrepaiH KYHABUIBIFBL ©T€ YIKEH, ojap opOip
JKaFaiia epeKIeikci3 KoJaaanpuIaapl. Opi Kapaii,
MEH HPOIECCYyANbIK KbI3MET YIIIIH MaHbI3Ibl YFBIM
OoubIn TaObUTATHIH JKaHaMa AdJenaep Oenrinepiniyg
KEHIPEK Ti3iMiH TaIKbUIaFbIM KEJIe]I.

XKanama opmicrepiai maimaNaHbIl JdNEIICY
KE31H/Ie JKaNIbI A2JIeNIepre Jie, aTan alTKaHIa xa-
HaMa Joyeljepre ne ToH Oenrim Oip Oenrinepi
OacHIBUTBIKKA aly KepeK. by monmenneyaiH Herisri
MakcaThl OOJIBINT TAaOBIIATHIH AKUKATTBI OPHATY
YIITiH KaXerT.

ColikecTik, pyKcaT eTUITCHIIK, CEHIMJILIIK
KOHE JKETKUIIKTUTIK TiNTiI KBUIMBICTBIK iC JKYPTi3y
ToTIeIIeMeNepiHiH Oenriiepi eMec, «KBIIMBICTHIK
ic XKYpri3y jgonenueMenepi» YFBIMBIHBIH Oenrinepi
Oonpim  TaObutanbl. SIFHM OapibIK KOPCETUITeH
Oenrizep onapaBIH Ma3MYHBI MEH iC XKYpri3zy
(dopMackiHaH TypaThIH KBUIMBICTBIK iC JKYPTi3y
JIoNeNeMenepi KYPbUIBIMBIHBIH CHIPTKBI KACUETTEP1
MCH callajJapbIHBIH KOPCETKIMTEPi OOJBIT TaObLIa-
1bl (Koctenko 2006). byn tept Oenri Typa »xoHe
KaHama JoNeNjepre JAe TOH OOJIFaHbIMEH, oJap
OpTYpPJIi KOJMEH JdJeIJIeHeNll, OpKaHCHICHIHBIH
©31HE TOH epEeKIICITIKTepi Oap.

XKanama omicTep monenfeMeNepliH O KaJIbI
Oenrimepine coiikec Kemyl Kepek, SFHH pyKcar
eTiireH Ooyybl KepeK. KBUIMBICTBIK iC KYpPrizy
KOJIeKCiHIH 75-0a0bIHa colikec, 3aH OY3yIIBUTHIKIICH
IBIHFAH JIONIENJIEMENICp/iH  3aHJbl KYII JKOK.
Pykcar eryni cumarray YIIIH TOPT MaHBI3IIbI
aneMeHTTI Oexyre Oomanel. bipiHmmimeH, TuicTi
MIOH KePEK, OHBIH OHIIpicTe ici 00yl KepeK. MbI-
canpl, ICTI JKYpri3in jKaTKaH TepreylliHiH Xa3-
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KpUIMBICTBIK ic *KYpri3yaeri xkaHama dfictep

Oama yiFapbIMBIHCBI3 TOJHMIUS KBI3METKEPiHiH
Teprey OpeKeTTepiH Kacaybl KYKBIK OY3yIIBIIBIK
JIen  TaHbUIambl.  EKIHIIIIEH, JoJenaeMenep
3aHJa KOPCETINTeH TUICTI KO3/ICH allbIHYbl KEpeK
(KP KIIK-HiH 74-6a0b1 xoHe 75-06a0w1) (https://
adilet.zan.kz/kaz/docs/K1400000231). Meica-
JIBI, XKOpaMaJiAapAbl, KayeceTTep i JoJell PeTiH/e
KapacTeIpyFa 00JMaiabl. AKIapaTThiH JYPBIC KO3i
JKOHE OHBIH CEHIMJIUNIr YIIIH pyKcaT eTUIreH[ITiH
AHBIKTAy MaHBI3bI. Y IIIHIII IEH, 3aH1a OeNT1IEHTeH
TOPTINIEH fanenaeMenepai ary. JKoHe, akbIphIH/IA,
JIQJICTIIEMENIePIiH JKOJI OCPUICTIHIITIHIH 3JIEMEHTI
OJIAp/IBI ATy IBIH 3aH/1a KO3/IeTeH TOPTiOiH KOIaHy
OOJIBITT TAOBIIAIEI.

Conpaii-ax ~ aJlblHFAH  aKMapaTThl  Carajbl
TYCIHIIPY XoHE IoNenaeMerepl KalbIITacThIpy
KpUTEPHUIUIEpIH HAKTBUIAY JOJEeMENepain Oy
OenriciH aHBIKTay/a YJIKEH MOHTE He.

’Kanama monengemenep MaHbI3IbI OOITYHI KEPEK.
KBIIMBICTBIK ICTI TIENTy VIMiH IoJelaeMeIepIiH
KYHBUTBIFBIH OelNTijiey KaKeT. O3eKTUTIK eI OHbIH
Ma3MyHBI JKarblHaH COWKecTiri TyciHuemi T.0.
JIoJIeTIIeMerep MeH KapajiaThlH ICTiH MOHI apachiHa
Heri3ai OaiianbicThiH 00mybl (MuHKOBCKUH 1966).

KapeiM-kaTeiHACTBI  Jonennmey YIIH —celemn-
canmapiblk OalnmaHbpic KakeT. XKaHama momennep
MEH JoJIe/IeyTe JKaTaThlH MOH-)Kaliap apachiH-
Ia TiKeleW OaiyaHbIc XOK. [lomenmaep amaMHBIH
KIHOCIH JoJIeeMeIi, xaHaMa Typ/ie KaTbIChl Oap
EKeHIH KepceTeli. MBIcallbl, ONTIpiAreH alaMHBIH
MIOTEpiHEH aWBITANYIIBIHEIH caycak i3[epiHiH Ta-
ObUTYBI OHBIH OCBI TOTEpJAe OOJIFaHBIH OLIAIpeIi.
Byn xarnmaiima apansik QakT caycak izaepi Oona-
ITBI, aJT Kicl ©ATIp/i e albITaTyIIBIHBIH O0eJIMe e
0OJIFaHBI TypaJibl KOPBITHIHJIBI JKaHama Janena 0o-
JIBIT TaOBLTAJIBL.

JKanama monemmemMenepiiH OaiiIaHBICH Typa-
el OOJDKaMHaH IIBIFY KakeT. TaObUTFaH apajibik
(hakTi MeH i3/ieNeTiH OOBEKT apachIHAAFBl OHIIa
KOJIAHBIIATHIH  OPEKETTECTIK KAXKETTI HeMece
KapanaiieiM 0osrybl MyMKiH. Jlanenaey npouecinzie
opOip ’kaHajaH aHBIKTAIFaH (aKTIHIH JoJeNaey
IIOHIMEH OaiJIaHBICBIH TEK OoJkayFa OOJIajhl.
JKana xanama monenzep naiina OONFaHHAH KEHiH
apanblK (akTi MeH moNeniey IoHI apachIHIarbl
HaKTBHI OaillaHbIC OpHATHUIA R JKekemeHTeH jxaHa-
Ma JIoNIeIEMEHIH KBUIMBICIICH OailJIaHBICHI TYpaIbl
AJFaIIKBl KOPBITBIHABI OOJDKaMIIBIK CHMaTTa Ooma-
JIbl, OHBI 0acKa J9JIeIAeMEICPMEH TEKCEPY KaKeT.

apTThUIBIK MeH ceOenTUTiKTI axbIpaTa OiTy
kepek. Keiine cebenrepni xarnailmapaad axpIpaTy
eTe KHbIH, OUTKeHi onap 0ip-OipiMeH xkoHe OonFaH
OKUFaJapMeH ThIFbI3 OalnaHpIcThl. OKHUFaHBIH
opTypai cebem-canfapelHBIH 00Xy MYMKIHAIT
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KBUIMBICTAP b KaHaMma JPTeNAeMeNnep iy
KOMETIMEH Tepreyai ete KubiHaaTanel. llapt nen
00mKaMIBUIBIK apachIHIAFBI ceOern-canap Oaiima-
HBICTAPbl MEH Oipereiitiri Ker MOHII OOJIBIIT KeJIe/Ii.

Honengemenepniy  Kkemeci  epekumiediri  —
xywenimik. JKamama pgomenmemenep  OipiH-Oipi
JKOKKa ImpIFapMaybl kepek. Erep Oymait Ooica,
OHBI JONIENT PEeTiHIe TNaiiiaiaHnyra OoJMaiibl.
Honennemenepai 3epTTey ONapAbIH KUBIHTHIFBIHAA
JKY3€ere aChIPbUIAThIH/BIKTaH, 0acKaJapblHa Kapama-
Kapcel Oip FaHa apanblK (QakT JolenueMenepii
TyTacTail >kapaMchI3 eTeli. by tamam mgonenaey
MoHIMeH Oipre /e KOJJaHbLIa b,

JKanama mgonemngemenep MaHbI3AbI OOTYbI KEPEK.
ByJ1 KBUIMBICTBIK 1CTi IIETITY YIITIH JOIEIIEMETCPIiH
KYHJIBUIBIFBIH QHBIKTAy KAXKETTUIINH KepceTei.
Benrinenren nonenneMenepaid KyIili 1e ©3eKTUTITiHEe
0aliIaHBICTEI. Honennemenepaie  TOJBIKTHIFBI
TOJIeN/iey TOHIHIH OapiiblK 3JIEMEHTTEPiHIH 00Ty
KOKETTUTITIH Olnaipesni, OyJ1 Tajan qoneniemMenepii
3€pTTEyEH TybIHIANUIBI.

JKUBIHTBIKTAa ~ KOJJIAHBUIFAH  JQJIENJieMeliep
opOip HAaKTHl JKaFdaiga MoH-KalmapIel pacTay
YIIiH CaHBIK apThIK 00JybI KEPEK.

JonennepniH opKalCHICHIHBIH IILIHAWBI KYHBIH
Tek OapiblK OacKallapMeH CallbICTHIPY AapKBLIBI
aHBIKTayFa OOJajbl, SIFHU, OJlap COMKEC OOIYHI Ke-
pek. Omipae Oenrini Oip Hopcere KaTbICTHI JKOHE
KaTBICHI KOK Oapiblk (hakTiiepi Oap »karmaid, Oip-
OipiMEH TOFbICABI, OYJI )KUBIHTBIKTA 3€PTTEYAl TYy-
IBIpaIbl. [CTiH MoH-KalibIH TEK XKaHaMa dJIicTep MeH
ToJIeNIeMeNIepIiH JKUBIHTBIFBI FaHA CEHIMII TypIe
aHbIKTal ananbl. Ke3melCOKTBIKTHI 3aHIbLIBIKTAH
OapibIK monenpeMerepi Taujgay apKbUIbI FaHa
axpIpaTyra Oomamel. JlomenmepmiH — KYIITUTITI
OJIapJIbIH OaiylaHBICTAPBIHBIH 3aHIBUIBIFBIH]IA.

JKanama monenmmep KaH-KakThl OONYBI Ke-
pek. Onap KbUIMBICTBIH OapiibIK OeNTijepiH >KoHe
TIOJICTIICYTE KaTaThIH OapJIbIK 0aCKa MOH-)KalIapabl
Oenrineit amaxpl. Tarsl Oip MaHBI3IBI €PEKIIETIT,
IoJieNeMeNepIiH  KaObUTmaHy ImapTTapel  TEK
JIOTHKAJIBIK OMNay 3aHJapblHa Heri3feiIMeyl Kepek,
YakbIT, OpBIH JXoHe Oacka »arjaiiymapra immiHapa
TOYEIIUTIK OOJDKAHAIBL.

HdonengeMenepliy  OpTYPJiNiri  COHIIANBIK,
OJIap.Ibl TOJIBIK €CETITeyY MYMKIH eMeC, OJIap/bl i31ey
oTe KUbIH. JKOJI-KeJIiK OKHFachl OOJIFaH )Kep/Ii Kapay
Ke3iHJe KillIKeHTai, Oipak eTe MaHbI3IBI (akTiHi
€CTEH IIBIFapy OHal. ByJl KBUIMBICTHIK OKHFaHBIH
Kypamiac 0eJtiri 60JbIT TaOBUIMANTBIH (aKTiIepaiH
Hazap  ayJapMalTBIHABIFBIMEH  TYCIHIIpiJieni.
KpuiMpicieH  OaiimaHpICBl  YCTaIMaWapl, MYHZIAH
¢axTinepre dacTankplaa THICTI MOH OepiIMen/Ii.

JKanama nonennemenepin Kyminae oenriii Oip
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3aHIBUIBIKTEI Oeutin kepcetyre Oomansl. Jlamennep
HEFYpPIBIM  OJICi3  0oJica, OKWFAHBIH OapiIbIK
KYMSHZIepi MeH 0acka TYCiHIipMeNnepiH Ko YIIiH
OJIapJIBIH CaHBI COFYPIIBIM KOIl O0IYBI KEPEeK.

Ochuraiima, )kaHaMma 9JIicTep MEH JIoJIeiIeMenep
KenTereH cunarramanapra ue. OnapisiH OapibIFbl
JKaHaMa JQJIEeNIep KOMETIMEeH IoleNjiey ie O3iHIIe
MaHBI3/IBI.

JKanama pmonenmeMenepaiH HEri3ri KEeMIIUTIT
ONapIIbIH MAPTTHUIBIFBl OOJBINT TaOBLIANBI, SFHHU,
SPTYpIl JIOTHKANBIK KOPBITBIHIABIIAPFA Kelly, COJI
Hemece Oacka >kaHaMma JonesneMenepl OeKiTeTiH
apanbIK (hakTinepi backaiia TyCiHAIpy MYMKIHIIT1.
JKanama  monenzep — KeMeEriMeH — JIQJICIACYIC
BIKTUMAJIIBIKTAH ~ CCHIMIIIIKKE OTYIIH HaKThI
MEXaHU3MI XKOK.

bIkTUMaNIBIIBIK JoNIEAeyre JKaTaThlH ICTIH
MOH-)KalJIapbIHBIH 0ap HEMECE >KOKTBIFBI TYPAaJIbl
KHCHIH/IBI KOPBITBIH/ABIFA OKENEeTiH aKMNapaTThiH
OonmMaybIHaH TYBIHAANABL. bIKTUMaNIIBIKTAPIBIH
KOCBIHBICBIHAH JIOJICI ISP IiH CEeHIMILIIr1
eMec, €H KOFaphl BIKTHMAJJIBIK JOpeXeci FaHa
KaJIplliTaca ajajpl JICTCH OHJaH ajbicTay KEpeK.
bIkTUMaNIBIKTEIH HAKTBUIBIKKA TICUXOJIOTHSIIBIK
TYpJCHY1 AoNeNaeHeTiH (paKTiHiH )KapaMChI3IbIFbIH
KOPCETETIH MOH-)KaWIapAbl caHajaH OipTiHAemn
JKOKO apKpUThl Ky3ere acaapl. CoHpjaif-ak Oy
KOIIy >KaJFbI3 CEHIMJIire Kelly YIIiH Coiikec emec
HYCKaJIapJibl  KE3CH-Ke3CHIMEH aJlblll  TacTay-
MEH IIapTTajgfaH. bIKTHMan KOPBITHIHIBLIAP/IBIH
pYKCaT eTUIreHAITT apanblk (akTi MEH KBIIMBIC
OKUFaChl  apachblHJarbl  OalJaHBICTBIH  aHBIK
eMeCTiriHe Heri3fenreH. ApanblK (QakKTuIepaiH
0ip-OipiMeH >KoHE JoJeNIey IMOHIMEH OOBEKTHBTI
0ailyTaHBICBIHBIH OO0JIYBl BIKTUMAJIIBIKTBIH HETI3iH
Kypaiapl.

KBIIMBICTBIK-KYKBIKTBIK, ~ CEHIMIUTIK ~— ©31HIH
HIeKCi3 KONTYpJilirine OalaHBICTBI ajAblH ana
JNaWbIHAANFaH KYKBIK HBICAHJApbIHA CHIIMANTHIH,
erep oJlapabIH KeHairi 6onmaca, Oenrimi Oip Iek-
TEpJIe COTTHIH TaHJAayblHA MYMKIHJIIK OCpPETiH COI
IIBIHABIKTHI XKacayAaH TYPYHI KEpeK.

KopbITBIHABLIAPABIH, ~ IYPHICTHIFBIH  HETi3/EY,
SFHU JIOTMKAJIBIK AaCIEKTiJeri Jonenaey OyKin
MIPOIECCYANIBIK, AJIENIey IiH OaphIChIHa OOabI.
JloruKaNbIK MoNenaeyiH MakcaThl — ICTIiH 3aHJIBIK
MaHbB3Bl 0ap MOH-XKAMIAPBIHBIH  JYPBICTHIFBIH
aHBIKTAy, TOJBIK JSJIENAeMeliK HeTi3eMe TaibIH-
nay. «JIorMkanablk KOPBITHIHABLIAPBI KYPYIarhl
napIMzayiaap apacblHOarbl OaliaHbIC, CalbIl
KenreHae, NaibIMaayiap >KacalaThlH OKHFaiap,
KYOBUTBICTap, (akTiiep apachiHIarbl OOBEKTHUBTI
Typae Oap Oaiinmanbictapasl kKepcereni» (benkun
1973).

JKanfel3a  jkaHamMa  JONICICPMEH  KYMBIC
iCTeTeHIe BIKTUMAIJBIKTAH CEHIMIUTIKKE KOIly
TIKEJIeH mosenaeMerep/Ii maiananranra Kaparania
KUBIHBIPAK, O1paK OyJ1 JaJienieMeNIepaiH THIMILTITiH
TeMmeHaeTneli. OpHBI MEH YaKbIThIHA Kapai
JKUHAKTAIIFaH KaHaMma JTaJelieMeriep TOJBIK aibI-
Tay JIoJIeNi peTiHae KaObUIIaHybl MYMKiH. JKanama
JoJIesieMenepaeri bIKTUMAIABIKTAH CEHIMIUTIKKE
KOIITy JKYHENJTIK CHITaTBIMEH KaTap XKypyl Kepek.

Tikeneir nmonengemenepaiH OalllaHBICHIHAH
allBIpMAIIBUIBIFBI,  JKaHaMa  JQJeNIeMeNIepIiH
TOJIEeNAey TOHIMEH OaiyIaHBICKI KON MOHII JKOHE
Oyn nonenaeHeTiH (akTiHI aHBIKTAy YIIiH >KaHaMa
JIoNIeNIiep JKUBIHTHIFBIHBIH OOJYBIH Tajam eTei.
MyHzaail SKHBIHTBIK JKaHama JoJeNeMesIepIiH
JOJIeIey TOHIMEH OOBEKTHBTI  OailJIaHBICHIH
AHBIKTAY YIIiH KaXeT.

benrini 6ip ic OoibHIIa opbip KaHama
JoNieieMeHl OOBEKTUBTI KaObuUIJay YIINH Ci3ze
Oykinm xyihe Oomybl Kepek. MYHBIH KypAeiTiri
O0ip KaparaHaa MIarblH, Oipak IIBIH MOHIHIE eTe
MaHBI3/IbI, 3EPTTENICTIH OKWFaFa  KAThIHACKHIH
aHBIKTay ©Te KHBIH, OipKarap MoOH-KalIapIbIH
HAKThl MOHIH aHBIKTAy KAKCTTUIITIHIE IKAThIP.
XKarnmatinapapl ecenteyliepMeH koHe OoypKamaap-
MEH anMacThIpy Kaymli »XOKKa MIBIFapbUTMAaiiibl,
IIBIHIBIKTA CIIKAH/al OaiIaHBICH )KOK HOpCEIep i
OalinaHpICTBIpYFa OO IBL.

JKytie Oenrimi 6ip TyTacTHIKIEH OeHHEICHETIH
e3apa OallJIaHBICTBI 3JIEMEHTTEPJIH JKUBIHTBHIFBIH
Oinpipeni. Jonennemenep *yHeciH KaJbIITACTBIPY
YIIiH Teprey MpoIeciHae AdJeaeMeNiep MEH ic
OolibIHIIIA OyphIHHAH Oap Oacka jaa JoselaeMenep
apachlHlla, COHJAl-aK oJlap MEH MAQJeNJey HbIca-
Hachbl apachlHIa OOBEKTHBTI OailTaHBIC OpHATY
Tanan erineni. by OaiyaHBIC CANBICTBIPY MKOHE
e3apa TeKcepy apKbUIbI jKaHaMma JQJIeNIeMeNIepIiH
OPKaWCBHICHIHBIH ~ CEHIMIUIITT MEH ©3eKTLUIIriH,
apanblK  (axTiiep Typajibl KOPBITBIHABLIAPIBIH
CEHIMIIITH, KaKETT1 MOH-Xal TypaJbl
KOPBITHIHABIHBIH ~ CEHIMIUIITIH  aHBIKTAy  YIIiH
KQKETTI JKOHE JKETKUIIKTI JKUBIHTHIKIIEH aJIAbIH ajia
AHBIKTAJIA L. XoHE OacKalla TYCIHAIpY MyMKIHIITiH
JKOKKA IIIBIFapy.

Meicasbl, YpPABIK OKUFACHIH KapacThIpabIK.
AWBINTATYIIBIHBIH ~ KBUIMBIC — TiKENEeW JKacalFaH
MOTEPAiH JKaHBIHAA Kalad OOJFaHBIH KOpreH
Kyorep[iH aitrarsl 6ap. XKobipieHyIIiHiH MoTepiHeH
alBIMITANYIIBIHBIH, ~ caycak  i3/epi  TaOBUIBI,
afBINTATYIIBIHBIH IOTEPIH TIHTY Ke3iHAE YpJiaHFaH
3arTaplbiH Oip Oeiri TadbuIAbl, OV OKUFa OOJiFaH
Kepi Kapay XaTTaMachbIMEH, CapamilbIHBIH KOpbI-
THIH/IBICHIMEH JKOHE 3aTTail JA2JieNIeMeJIEPMEH pac-
tanajel. Erep kenripiiareH Mpicaiia qoesaeMenepii
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KpUIMBICTBIK ic *KYpri3yaeri xkaHama dfictep

OeJiek KapacThIpaThIH 00JICaK, OJap KAXKETT1 HOTHKE
OepMeiini, iCTiH KeITereH HyCKajJaphl co3Ci3 jkaca-
Jaapl. OpOip maseNaeMelniep HAKThl KaWIIbLIBIKTHI
TYCIHAIPYOl >KOHE IoMenaey IMoHIMEeH TYCIHIKCI3
OaitTaHbBICTHI Olmipe .

CoHJpIKTaH KaHama JonenaeMenepii
KHUBIHTBIKTA TYCIHIIPY IoJIeNaeyAe 6T MaHbI3IbL.

JKyhienin  mHerisri  cumaTTamManapbl  OHBIH
JNIEMEHTTEPIHIH ~ PeTTUIr,  YWBIMIACTHIPBUTYHI
KOHE KYpPBUIBIMBI Ooibinm TaObutanbl. byn sxana-
Ma JoNiemeMeNepai Tamjmayna THIMOI OoJaThIH
KyHeni 3eprrey. benex anbiHFaH ponenmemenep
OHBIH JoJeNjiey ToHIMEeH OallaHBICHIH OoJDKayFa
FaHa MYMKIHOIK Oepefi, peTTenreH KUBIHTHIK
CeHIMJIi KOPBITBIHABUIAD KacayFa MYMKIHIIK
Oepeni. Jlonmenmemenep »kyiieci akmapaT Ke3JepiH
Ie, (hakTiziep Typalibl akImapaTThl 1a KaMTYhI Kepek.

Honennepnin Gapmbirsl Oip-OipiMen OaiinaHbic-
TBHI OOJIYBI KEPEK, OPKANUCHICHI XKeKe Oip JKajIbl 1mo-
3HUIUSHBI KOPCETY1 KOHE KOPHITHIHIIBI OaFBITHI OO0¥-
BIHIIA Colikec Kemyl kepek. [lonenaeyre >kaTaThlH
YCBIHBIC JXeKe JanenaeMenep Oip-06ipiMeH OaiinaHbl-
CTBI OOJIATBIH JKaFIaibl OoMKaybl Kepek. JKammbl
YCBIHBICTHI IQJICNICHTeH JCTl TaHy JaJlesieMenepii
AHBIKTAHTBIH apajblK (GaKTUIepaiH e3apa OalIaHbIC-
THI OOJYbIHAH TYbIHIANABI. bapieIk gonengemenep
TYTacTai JIOTUKAIBIK KOPHITBIHIBIFA 9KENyi KaxkKeT.

Kyite nonenpeyre ’kaTaThlH MOH-)KalaaplblH
0ap HeMece KOKTBIFBI TYPaJbl KOPBITHIHIIBIFA KETy-
re MYMKIHZIIK OepeTiH CeHiMIl apajibIK (akrijaepre
HeTi3nmenreH. ApaiblK (DakTiiep mojenaey TMoHiHe
KIpEeTiH 3JIeMEHTTepPMEH TikeJel OalmaHbICTBI 00-
nybl Kepek. [lonengemenep >kyieciH KypacTbIpraH
ke3ne Oip ¢akTiHi aHBIKTAWTHIH HOepOec JKoHe
TOYEJCI3 JaNeNiey HeTi3epiHiH OOJNYyBIH €CKepy
KaXeT.

Kyhenin cunmarramacel  OipMoHAUTIK  6o-
nybl kepek. O ic OOWBIHINIA ONEIJICHETIH MOH-
XKalnapnelH Oap HeMmece JKOKTBIFBI Typaibl Oip
FaHa HETI3NENTCH KOPBITHIHABIHBIH KAXKCTTUIITIH
oenrinedini. Jlonenaey moHiHE epeKIie KaThIChl Oap
JoIernieMenep Kyheci 0oybl, opOip JomnenaeMeHi
JKeKe KapacThlpy Ke3iHAe TYIBIpaTblH KYMOHI
KOKKa HIbIFapy Kaxer.

JKeTKimIKTUTIK oNap JKAHAIFAH JQJENICHTIH
(bakTi Oap mereH KOPBITHIHABI )KacayFa MYMKIHIIK
Oepeni. [lonengemenepnid >KETKUTIKTITIrT Typajbl
MOCeJeHl MIenryie CyOheKTHBTI JKOHE OOBEKTHBTI
dakTopnap 6ap. MyHpaarbl CyOBEKTHBTI (hakTop
Jonenaey cyObeKTiCiHIH 11K ceHiMi 00Tybl MYMKIH,
a1 00BEKTUBTIK (haKTOPFa KaHaMa Jaelaep Kyieci
KaTapl.

XKanama monemmemenep/iH KETKUTIKTUIITIHE
OipHeIe Tayanrap KoWbliaapl. bipiHmmiaeH, apaabiK
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(hakT MYMKIHZITIHIIIE CEHIM/II )KoHE CEHIM/1 O0MyBI
Kepex.

ExiHmmineH, nanenaey noHiHIH apOip dJIeMEeHTiH
KOHE  ONapIblH O KUBIHTBIFBIH ~ OEKiTy  YIIiH
(hakTinepAiH JKEeTKUTIKTI €KeHJITiHe CEeHIMIi 0oy
Kepek. YIIHMIAeH, Koima Oap OapiiblK apaiiblkK
¢axTinep Oip xyHeHi Kypaysl kepek. by tananrap
OJIapJIbIH aHBIK JKOHE CEHIMII OpPBIHJAITYBIH Tajarl
eTei.

JKorapeia aWThUIFaHAApAaH IKyHhemeri ika-
Hama JoIeNieMeNepi 3epTTey liH HaKThl MaHbI3-
IBUTBIFBI  TYpPaJIbl KOPBITBIHIBI IMBIFAABL. TyirFa-
HbIH Oenrii  Oip KBUIMBICKA KATHICTBUIBIFBIH
TOyeNCi3, IANIBIPaHKBl JoNeieMerep apKbLIbI
Iojenaey MyMKiH emec. Jlomenaey mporecinme
JIoNeNeMeNepaiH JKeTKUTIKTIIr Typallbl Macene
memnrinesni. XKeTkiikTi 60y YIIiH KaXeTTi apaiblK
(hakTiIepAiH CaHBIH AJIJBIH ajla, iICTi Tepreyre ASHiH
aHbpIKTay MYMKiH emec. Ci3 JIOTHKaIBIK TYPFBIIaH
JTYPBIC KOPBITHIH/IBI JKacall anaThlH (GaKTiIepAiH 171
CaHbI OOITYBI KepeK.

Makana COHBIHAA JQJNeNJIeMENICPiH Kenoip
Oenrinepi CyABSIHBIH, TEPTEyIIiHiH, AaHBIKTAY-
IIBIHBIH, TIPOKYPOPBIH CYOBEKTHBTI MIKIPIHEH TY-
BIHJIAUTHIHBIH aTal ©TKIM Keneli. by jxaH-KkakThI-
JBIK, TOJBIKTBIK, TONEIIEMENepIiH CEHIMIUTIr
xoHe T.0. JKoHe CyOBEKTHBTIK  TYpFBLIaH
KapacThpyFa OOJMaWThIH KacuerTep 0ap, MEbI-
caipl, KOJAMIBUIBIK, 3aHAbI HEeMIEHY MXoHe T.0.
IcTiH MoH-)KaWbIH 3€PTTEY/IH KaH-)KAKTHUIBIFHI,
TOJIBIKTBIFBI KAFUAACHI 11Kl CEHIMHIH HETI3ALIIrIHE
MYMKIHIITIHIIIE KeMIIik Oepyre, HETi3ci3, 030BIp
HiKip/iH makiaa OoyyblHA K0J1 OepMeyre apHaliFaH
(Amummnaa 2004).

Imki ceHiM — OYIT JKeKe JKOHE 03apa dpEKeTTeCy
Ke3iHJe MYKHSIT TajjayFa J>XaTaTblH KYKBIKTBIK,
STUKAIBIK KOHE TICHXOJIOTUSUIIBIK KOMIIOHEHTTEP/IiH
TeIFBI3 Oainmaneickl (['yrienko 1997). Anm Genrimi
Oip »kaHama JaneieMenepli KaObLigay Hemece
KaOBLIIay TYpaJIbl MMM Ka0bu1ayia Oysr Macere
OOUBIHITA TIEMIM KaOBUIHANTHIH CYOBEKT ©31HIH
TOKiprOeci MeH iIIKi YCTaHBIMBIHA KYTiHE alajbl,
Oipak COHBIMEH Oipre Ol 63 IIENIIMiH IANeNAeyTe
MIHETTI.

KBUIMBICTBIK ic OOMBIHIIIA AQJICIICY TPOLIECIH/IS
KaHaMa oJicTep MEH MolenjeMenepnai mnaiimana-
HY KypIeii Je MaHbI3Ibl MiHAeTTepAiH Oipi. Ka-
Hama JoNIeIIeMEeNIepIiH, OMICTePMIiH ©3CKTLIIrH,
OJIapIbIH MIBIHABIFEI MEH CEHIMAUIITIH aHBIKTay,
acipece, alJIbIH ajla Teprey carbichiHaa KubiH (JIro-
nuHCKHi 1998).

KopeITeiHApUTal Kele, MEH Makana OapbhICHIH-
Jla CHMATTaJFaH JoJeNIepiH KEeMINLTKTepi MeH
apTHIKUIBUIBIKTAPBIH Tarbl Oip PeT aTarm 6TKIiM KeJle .



M.T. docymbekoBa, M.V. JlocaHoB

JKanama pmonmenmmemenepliH  HETi3ri  KEMIIUTIT
OJNIapABIH IMApTTHUIBIFBI, apaiblK (aKTiIepMeH
OeNTiJeHeTIH 9PTYPI TYCIHAIPY MYMKIHAIr OOJIBIT
Tabbaapl. OckIHAAN ONKBUIBIKTAH TEPresIeTiH iCTiH
OipHemre TYpi HYCKalapblH KypacThIpyFa Ooia-
Il Tarbl Oip KeMIIUTIri — jkaHama JaJiesjieMeliep
OapJIbIK 3JIEeMEHTTEP 1 OalyIaHbICTRIPATHIH O1p KYyie
0oysl Kepek. OpKamaH (akTiutepaiH 0ObEeKTHBTI
OaliJlaHBICHI MEH ©3apa TOYEIAUIIriH OpHATY KaXkeT.
Kanama monenzmep apKbUIbl JoJiesiey MPOLECIHIH
KE3EHAEPIH aXKbIPaTy J1a KUbIH.

JKanama monenngemenepiH KypAEIUIiri OHBIH
Teprey/ie KaTellikTepre >Koi OepMeHTiHAiriMeH,
ic OOWBIHINIA KANFBI3 HOYPHIC KOPBITHIHIBIFA
ceHimautik Oeperinairimen Herizgeneni. Onap
TiKeNel monengeMenepli TeKcepy YIIiH mMaijana-
HBUTYBI MYMKIH. J[oJeniep MbIHABIKTH aHBIKTaYFa,
KBUIMBICTBIK ~TIPOIECTIH HETi3ri MIHJCTIH IIle-
mryre kemekreceni. JKanama monmengemenepnix
KETKUTIKTI dKUBIHTBIFBIHBIH OOJTybIMEH OelNTiieHeTiH
00BEKTUBTI OaliIaHbIC APKBLIBI 3€PTTENETIH OapiIbIK
MOH-Xainap OOHbIHIIA KOPBITBIHIBI Kacamazbl
(ITerpyxun 1964).

Honennemenepi ;KuHay NpoueciHe KaTbICYIIbI-
JapAbIH KYKBIKTApbIH PETTEHTIH 3aH HOpMaJlapblH
erKei-TerKel 3epeneyaeH OYpblH KbUTMBICTBIK
iC XKYpri3y KYKBIFBIHBIH JKaJIbl epexelepid, aramn
aliTKaHJa, KbUIMBICTHIK IPOLECTIH HNPUHIUITEPiH
€CKe TYCIpY Kaxer.

KpUIMBICTBIK ~ TPOLIECTIH  NPUHIMNTEPIHIH
0ipi — 3aH MEH COT ajAbIHAa OapJBIFBIHBIH TCHIIT]
Karugacel. byn npuHiun KeIIMBICTHIK ic KYprizy
KozeKCiHiH 21-0a0biHma OEKiTiNreH XoHe COT iCiH
XKYprizy OapbICHIHIA CMIKIMII TETiHe, JJIEYMETTIK,
Jlaya3bIMJIBIK JKOHE MYJIIKTIK JKaFJaiblHa, >KbIHBI-
CBhIHA, HOCINIIHE, YITHIHA, TUTiHE, JIHTe, HAHBIMFa,
TYPFBUIBIKTHI JKepiHe HeMece Ke3 KelreH 0acka ce-
Oerntepre KO3Kapachl.

Kaszakcrannplk 3aHHaMaHblH Oyl HOPMAchl
XaIIBIKAPaJbIK CTaH/JIapTTapFa TOJIBIFBIMEH COWKec
KeJenl.

AnaM  KYKBIKTapbIHBIH  OKajlmbiFa  Oipaei
JexnapamusaceiHbly 7-0a0b1Hma: «bapiblk agamaap
3aH aJJbIHAA TEH JKOHE OJapAbl MIEKTEYCi3 3aHMEH
Oipmeit xoprayra KykKbIFel Oap. bapmbik amammap
ochl Jlexmapanusasl Oy3aThIH KEMCITYIIUTIKTIH Ke3
KEJIreH TYPIHEH JKoHe MYHJal KeMCITYIIUTIKKE Ke3
KeJIreH uTepMeneyneH Oipaeit Kopraiyra KYKbUIbD
(https://adilet.zan.kz/kaz/docs/O4800000001).

ICESCR  2(2)-6abbinma ObLtaii  JCIIHTEH:
«Ocpr llakTire Karbicymbl opOip MeEMIIEKEeT o3
ayMarbIH/IaFbl )KOHE OHBIH IOPUCIUKIIMACHIHA JKaTa-
TBHIH OapibIK agaMAapFa HOCUIAIK epeKIIeTiKTepine
KapaMacTaH, ochl [lakTife TaHbUIFaH KYKBIKTapIbl

KYpMETTEYTe )KoHEe KAMTaMachI3 €Tyre MiHJICTTEHE I,
TYCl HeMece KBIHBICHI, T, JiHI, CasCH HeMece
e3re J1¢ KO3Kapachl, YITTHIK HEMece oJeyMEeTTIiK
HIBIFY TETi, MYJIKTIK JKaFJaibl, Tyybl Hemece 0acka
JKaraalbDy.

ACKXII-HiH 26-0a0bIHIa 1a MaHBI3IBI epe-
ke OekiTinreH: «bapiblK agaMaap 3aH alblHIA
TEH JKOHE eNIKaHIal KeMciTyci3 3aHMeH Oipiei
KOpFaiyblHa KYKbUTBL. OCBIFaH OailaHBICTHI Ke3
KEITeH KEMCITYIIUTIKKE 3aHMEH TBHIMBIM Callbl-
HyBl THIC JXoHE 3aH OapJybIK ajgaMjapra HOCiTiHe,
TyCiHe, TUTIHE, IiHiIHE, casCH HEMece o3re e
KO3KapacTapbIHA, YITTHIK HEMECE JJICYMETTIK IIbIFY
TEeriHe, MYIIKTIK OeirijepiHe KapaMacTaH Ke3 Kejl-
TeH HeTi3/ep OOWBIHIIA KEMCITYIIUTIKTEH TeH XKoHe
TUIMZI KOprayJbl KamTaMace3 etyi kepek (https:/
adilet.zan.kz/kaz/docs/Z050000091 ).

ConbimeH, Kazakcran PecrryGmmkacet
KpumMBICTBIK iC XKYprizy KomekciHiH 21-06a0biHna
OEKITIITeH 3aH MEH COT aJJIbIH/Ia SPKIMHIH TEHMIri
KaFUJachl €Ki JXKaKThl MarblHara ue. bipinmrimeH,
3aHHaMajJa KeMCITYMIUIiK HopManap OonMaybl Ke-
peK, eKiHIIieH, 3aHHaMaHBl KOJJaHy Ke3iHJe
KBUIMBICTBIK ~ TPOLIECTI  KYPri3eTiH  opraHiaap
SIIKIM/Ii KEMCITETIH 9pEKETTEp KacamMaybl KEpeK.

Kazakcran PecrmyOnmKackIHBIH — 3aHHAMACHI
KBUIMBICTBIK COT iCIH JKYPTi3yAiH OYJI NpPWUHIIMITIH
yKapusian KaHa KolMai, OHbI CaKTay IbIH KYKBIKTBIK
KEIUIIIKTEPiH 1e Oenritemi.

Kazakcran PecmyOnukaceinblH —KBUIMBICTBIK
ic  Kypridy KOICKCiHE CoHKeC, KBUIMBICTBIK
MIPOTECTIH OapibIK TPHWHIMIITEPi, OHBIH INIiHIEe
TapanTtap.IbH TSHIIr KaFuIachl 1a KaTaH CaKTalybl
THic. KpIIMBICTBIK-TIPOIIECTIK KOAEKCTiIH 9-0abbIHa
colikec Karumamapapl Oy3y ic OOHBIHIITA SKYPTi3iimn
KaTKaH iC OJKYpri3ydi jkapaMchl3 Jem TaHyFa,
OCBIHIAW ic JKyprizy OapbIChIHIA KaObUIIAaHFaH
IenTiMAepIiH KYIITiH )KOI0Fa HEMEeCe COT OHTipiCiHIe
KUHAIFaH MaTephajapasl TaHyFa OKeN COFallbl.
ICTI MoNenAeyaiH KYIIIi KOK JIeN eCenTeIi.

KBIIMBICTHIK ic XKYpri3y komekcinig 10-6aObrH-
Ja J1a COTKa, MPOKYpOpFa, Tepreyliire, aHbIKTay
OpraHbIHA, AaHBIKTAYIIbIFa KBIIMBICTBIK MPOIECTI
KYPTi3T€H Ke3/le 3aH TajamnTapblH MYJTIKCI3
OpBIHJIAY TANCHIPBUIFaH. OHTHece, 3aH OY3bUIFaH
JKaFJaiiia KayJabUIbIK aKTiIep jXKapaMcChI3 JeT Ta-
HBUIBII, KYIII )KOWBUTYFa ’KaTajbl, ajl 3aH/IbI OY3yFra

KiHOMI TyiIFajap JKayanmKepUIUliKKe TapThUIYbI
MYMKiH.

KpUIMBICTBIK  iC KYpri3y  3aHHaMacCBIHBIH
OChl HOpMAachlH pacTaili OTbIpbIn, Kazakcran
PecnyOnukaceinblH =~ KpUIMBICTBIK — KOZAEKCiHAE
azamarTapblH KYKBIKTapbl MEH OOCTaHIBIKTaphIH
Tikelneld HeMece JKaHama TYpAE MICKTEHTiH
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KpUIMBICTBIK ic *KYpri3yaeri xkaHama dfictep

KacakaHa opeKeTTep JKacaFaHbl YIIH KbIIMBICTBIK
KAYanThUIBIKTBI ~ OENTriiedTiH  «A3amarTapiblH
TeHairin  O0y3y» 141-6am Oap. Tywira (a3amar)
IIBIFY TETiHEe, OJIEYyMETTIK, Jiaya3bIMIbIK HeMe-
C€ MYJIKTIK JKaFfaiblHa, JKBIHBICHIHA, HOCUIIHE,
WITbIHA, TiTIHE, JIHTEe KO3KapachlHA, HAHBIMBIHA,
TYPFBUIBIKTHI JKepiHe, Oacka na cedenrtep OOMbBIH-
ma KoraMApIK OipiecTikrepre mymenirine. CoHBI-
MEH Karap erep MyHJail opeKeTTepil ajaM e3iHiH
KbI3MeT 0a0BIH Naiiianana OTHIPHIIN Xkacaca (oJapra
AHBIKTAYIIbI, TEPreyIli, MPOKYpop, CYAbsS >KaTa-
JIbI), 3aH IIBIFAPYIIBI HEFYPIIBIM KaTaH KbLIMBICTBIK
xaza Oenrineiini  (https://adilet.zan.kz/kaz/docs/
K1400000226).

Xorapplga aTanFaH XaJbIKapaiblK KYKBIK HOP-
ManapeiHa ckoHe Kazakcran PecrmyOnmukackiHBIH
WITTBIK 3aHHAMachlHA COHWKEC ICKe KaThICYIIbI
TYIFaNapIslH OHAIpin aly, OekiTy, KamMTaMachl3
€Ty, Kapay JKeHIHJETi iC XKYpri3y KYKbIKTapbl MEH
MIHICTTEPIH aKBIHAAUTHIH THICTI KYKBIKTHIK HOP-
Majappl Talfay KaXeT. *OHE KbUIMBICTBIK iCTEp
OolBIHINA ToNenaeMenepi Oaramnay.

Bipinmigen, icke  KaTbICylIbl  OapibIK
agaMaapaeiH 0acka ajgamjaplaH epeKIIeICHETIH
O3IH/IK ic XYprisy Mmoprebeci Oap ekeHiH ecrte
YCTaFaH jKeH.

KpUIMBICTBIK TpOIIeCKe KaTBICATBHIH OpraHjap
COT, IPOKYPOP, TEPrey OpraHaaphl, aHBIKTAY OpTaH-
napsl 6otk Tabbi1aabl. COHBIMEH KaTap, OJapIbiH
OapibBIFbl, COTTaH 0acKachl, KbUIMBICTHIK KyAaay
(yHKIMSUTApIH - JKy3€re  achIpaThlH  OpraHaapra
KATKBI3bLIAIBL.

[Iponecke kateicymbuiap KP KbeIIMBICTBIK ic
JKYPri3y KOIEKCiHIH 9-TapayblHIa KOpPCETiITeH.
Omnapra MpIHaap >KaTajpl:

KYIIKTi, aWbINTaIylibl, KOPFayIbl, XK0ip-
JIEHyIIi, JKeKe aWBINTaylIbl, a3aMaTTHIK TaJlall-
Kep, a3aMaTThIK >KayalKep, KoMeJeTKe TOJIMaraH
KYIIKTiHIH, aWBINITANyIIBIHBIH 3aHIbl  OKiIIepi,
KOOIpIEeHYIIIHIH OKiJAepi, a3aMaTTBIK TaJlalKep

JKOHE JKEKE albINTayllbl, a3aMaTThIK JKayarKepaiH
eKingepi (https://adilet.zan.kz/kaz/docs/
7970000206 ).

KpIIMBICTBIK-TIpOTIECTIK  KOAEKCTiH 10-Tapay-
BIHJIa KBUIMBICTBIK NPOIIECKE KATHICATBHIH ©3r¢ JIe
TYJIFanapra: Kyanap, capanimbiiap, MaMaHaap, ay-
JlapMallbliap, COT OTBIPBICHIHBIH XaTHIbLIAPhI, COT
npuctaBTapbl  katansl  (https:/adilet.zan.kz/kaz/
docs/K1400000231).

KBUIMBICTBIK TIpOIIECTEr alaMHBIH MApTEOECiH
KBUIMBICTBIK TIPOIIECTI )KYPTi3yIlli OpraH aHbIKTaFaH
KarJaia faHa, MYHIAWd afaM OCBl iC JKYpPTi3y
TYJIFAachlHA 3aH IIBIFAPYIIBl OEpreH ic JKyprizy
KYKBIKTapbIHBIH ~ ueci  Oomambl.  COHIBIKTaH
KBUIMBICTBIK iC JKYPTri3yIiH €H OachlHIA KBUIMBIC
OKMFachl KaHIail na Oip Typle 3apian MISKKeH
TYIFanap MpoLECTiH THICTI KaTBICYIIBICH PETiHAE
Jiep Ke3iH/ie TAHbIUTFaHbl MaHBI3]IBL.

KBUIMBICTBIK  iC  KYpri3y KOAEKCiHAE icKe
KATBICYIIBI aaMaap KaHmai karmainapmaa, KiMm
JKOHE KaHIal TOPTINIEH KYIiKTi, aWbIITaTyIIbI,
XKo0ipJieHyIi, MpolecKke 0acka Ja KaThICyIIbLIap
JleNl TaHBUIATHIHBIH KOPCETETIH OipHelle apHaibl
epexenep Oap.

JKanama omicrep MEH JoyenieMenep YFbIMBIH
Tajmaynbl, JoNenaeMerepAin OenrijgepiH, MoHI
MEH KbUIMBICTHIK MPOIECTEr1 OPHBIH aHBIKTAY/IbI
KaMTHUTBIH TCOPHUSIIBIK HETi3 TOXKIpUOE YIIIH KaKeT,
JoNenyiey TpoleciHne Ke3eHaepai Oeiry OHBIH
UriTiri 0OJIBIN TaOBLTABI. JKOHE CEHIMII CepikTec.
Honennep anpiHFaH  OUTIMHIH — CEHIMJIUIITIHE
CEHIMIUTIKTIH Heri3i 00Jbln Ta0bBUIagbL.

KBUTMBICTBIK ITpOIIeCTe )KaHama JIoJIeNieMesep i
KOJIJaHyIbIH MOHI OapablH Oenrini 6ip Memmepin
KWHAKTayZla eMec, OJNapJIblH  ©33apa  KOHE
TIOJIETICHETIH epekesiepMeH OalllaHbIChIH Oelriiey
Ooutbin TabbU1aAb!. Byt ocel GaiinaHbicTap OpHATHLI-
MaWbIHIITA, OJIap OCINTijereH HOPCEHIH IIBIHABIKKA
colikec KeNeTiHIH aHBIKTAy MYMKIiH eMecTiriMeH
TYCiHAipinemdi.
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MEXAYHAPOAHbDIN OMNbIT
MO CHUXEHUIO KOPPYTIUMOHHbIX PUCKOB
MNP PABPABOTKE HOPMATUBHO-TTIPABOBbIX AKTOB

Bbipa6oTka KauyeCTBEHHbIX 3aKOHOB — 3aAOT CAEAYIOLLEr0 CyBEPEHHOro M MPOLBETAIOLLErO AHS
CTpaHbl 6e3 KoppynumMu. AaHHbIM O0OCTOSITEABCTBOM 00YCAABAMBAETCSI aKTYaAbHOCTb MCCAEAOBAHMS.
CHUXKeHMEe KOPPYMUMOHHbIX PUCKOB Mpu  pa3paboTke HOPMATMBHbIX aKTOB WMEET pellaiollee
3HaueHue AAS 0BecredeHms NPo3payvHOro M MOAOTUETHOrO YrpaBAE€HUs. AHAAM3 MEXXAYHAPOAHOIO
OMbITa MO CHWXXEHMIO KOPPYMLMOHHBIX PUCKOB B MpoLecce pa3paboTKu NPOEKTOB 3aKOHOAATEAbHbIX
aKTOB B CTPaHax C HaMMEHbLUMM YPOBHEM KOPPYMUMM, MO3BOAMT BbIBECTU O6LIME 3aKOHOMEPHOCTH
MO CHUXKEHWIO KOPPYMLUMOHHbIX PUCKOB MpW pa3paboTke HOPMATMBHO-MPABOBbIX akTOB (Aanee —
HITA), uto cBolo ouepeab GyAeT Ccnoco6CTBOBATbL PAa3BUTUIO BbIPAGOTKM MPaKTUKM MPO3pPavHOro u
MOAOTHETHOrO yripaBAeHums. LleAbio nccaepaoBaHus SBASIETCS 0630p M aHAAU3 MEXXAYHAPOAHOIO OMbITa
MO CHUXEHWUSI KOPPYMLUMOHHbBIX PUCKOB B npouecce paspabotku HIA B cTpaHax C HM3KMM ypOBHEM
Koppynumu. ocTaBAeHHas LieAb peaAM3oBaHa NMoCPEACTBAM PELLEHNS CAEAYIOLIMX 3aAay: MPOBEAEH
0630p MEXAYHAPOAHbBIX PENTMHIOBbIX OLEHOK KOPPYMUMWM AASl OMPEAEAEHUs CTPaH C HaUMEHbLLIMM
YPOBHEM KOPPYMUMK; BbIBEAEHbI O6LLME MPaBKMAA MO CHUXKEHUIO KOPPYMLUMOHHbBIX PUCKOB B MpOLecce
paspabotkm HINA B cTpaHax ¢ HM3KMM ypoBHEM Koppynumu. HayuHas v npaktuueckas 3HauMmocCTb
MCCAEAOBAHMUSI 3aKAIOYAEeTCs B BbIpabOTKE MOCPEACTBOM CMHTE3a PEKOMEHAALMI MO CHUXKEHWIO
KOPPYMUMOHHbIX PUCKOB npwu paspaboTke HITA.

KAtoueBble CAOBa: MEXAYHAPOAHbBINA OMbIT MPOTUBOAENCTBUS KOppynuun, paspabotka HIIA,
aHTUKOPPYMUMOHHAZ 3KCrepTm3a.
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M. Narikbayev KAZGUU University, Kazakhstan, Astana
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International practice to reduce corruption risks
in the development of regulatory instruments

The development of quality laws is the key to the country’s next sovereign and prosperous day
without corruption. This fact makes this study relevant. Reducing corruption risks in the development of
regulations is crucial to ensure transparent and accountable governance. Analysis of international experi-
ence on reduction of corruption risks in the process of drafting of legislative acts in the countries with the
lowest level of corruption will allow to draw general patterns to reduce corruption risks in the develop-
ment of regulatory instruments (hereinafter — RI), which in turn will contribute to the development of
practices of transparent and accountable governance. The purpose of the study is to review and analyze
international experience in reducing corruption risks in the development of regulations in countries with
low levels of corruption. The goal is achieved by solving the following tasks: a review of international
corruption rankings to identify the countries with the lowest level of corruption, derived general rules to
reduce corruption risks in the development of Rl in countries with low levels of corruption. The scientific
and practical significance of the study lies in the development through the synthesis of recommendations
to reduce corruption risks in the drafting of RI.

Key words: International experience in combating corruption, development of normative legal acts,
anticorruption expertise.
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HopMaTuBTIK-KYKbIKTbIK, aKTiA€pAji a3ipAey Ke3iHae
Cbl6aiAAC XXKEMKOPADBIK, TOYEKEAAEPiH TOMEHAETY YKOHIHAETI
XaAbIKapaAbIK, ToXXipnoe

CanaAbl 3aHAQPAb! 93ipAEY — EAIMIBAIH CbiGaMAAC XKEMKOPABIKCbI3 aAAaFbl eremMeHAl, Gepekeai
KYHIHIH KeniAi. ByA >aFaan 3epTTeyaiH ©3eKTiAiriH aHblkTarAbl. HopmMaTMBTIK akTiArepai a3ipaey
Ke3IHAE CblbanAaC >KEMKOPABIK, TOYEKEAAEPIH a3aiTy allblK, XKeHe ecenTi 6ackapyAbl KamTamachi3
eTy YLiH eTe MaHbI3Abl. CbiGaAaC KEMKOPABIK, AEHTeNi eH TOMEH EAAEPAE 3aHHAMAAbIK, akKTiAEPAIH
>ko6aAapblH  83ipAey MpoueciHAe CblbalAaC >KEMKOPABIK, TOYEKEAAEPIH TOMEHAETY >KOHIHAEri
XaAblKapaAblK, ToXKipubBeHi Taaaay HOPMATMBTIK-KYKbIKTbIK akTiAepai (GyaaH api — HKA) a3ipaey
KE3IHAE CblOAMAAC KEMKOPAbBIK, TOYEKEAAEPIH TOMEHAETY >KOHIHAEri >KaAmMbl 3aHABIAbIKTAPAbI
WbIFAPyFa MYMKIHAIK 6epeai, OyA 63 Ke3eriHAe allblK, XXeHe ecenTi 6ackapy npakTMKacbiH a3ipAeyAi
AAMbITYFa bIKMaA eTeTiH 60AaAbl. 3epTTeyAIH MaKCaThl CbiGaNAAC XKEMKOPABIK, AEHIeli TOMEH eAAEPAE
HKA e3ipAey npoueciHae CbiGaiAaC >XEMKOPABIK, TOYEKEAAEPIH a3aiTy >KeHIHAEri XaAblKapaAblk,
ToXipubere WOAY >XaHe Taaaay 60AbIN Tabbirasbl. KolblAFaH MakcaT MbIHAAAM MIHAETTEPAI ey
APKbIAbI iCKE aCbIPbIAAbI: CblBaMAAC XKEMKOPAbIK, AEHIeMi €H TOMEH EAAEPA] alMKbIHAQY YLLIH CbibarAac
>KEMKOPABIKTbIH, XaAbIKapPaAbIK, PEATUHITIK GararayAapblHa LWOAY XYPri3iAAl; CbiGaAaC XKEMKOPAbIK,
AeHreni TemeH eaaepae HKA a3ipaey npoueciHae cbifaiAac XKeMKOPAbIK, TOYEKEAAEPIH TOMEHAETY
SKOHIHAETI KaAMbl epeXkeAep WbIFAPbIAAbL. 3ePTTEYAiH FbIAbIMU >KOHEe MPAKTUKAAbIK, MaHbI3AbIAbIFbI
HKA a3ipaey kesiHAe cbibarAaC >KEMKOPABIK, TOYEKEAAEPiH a3aiTy GOMbIHILA YCbIHLICTAPABI CUHTE3ALY

apKbIAbI 83ipAey GOAbIN TabblAaAbl.

TyiiH ce3aep: cbibaAac >KEMKOPAbIKKA KAPCbl KYPECTiH XaAblKapaAblkK, TaXipnbeci, KyKbIKTbIK,
aKTiAepAi a3ipAey, cbibanAac >KeMKOPABIKKA KApChl capanTtama.

BBenenue

AxtyansHOCTh. Koppymnuus o3Hauaer 310ymo-
TpeOieHre BIacThi0 WM MOJTHOMOYHUSIMH C IENbIO
MOJIYYECHUSI JIMYHOM BBITONBI, MPOSIBISIETCS B pas-
JUYHBIX (OpPMax, TAKUX KaK B3ITOYHHYECTBO, pac-
Tpara, MOIIEHHHYECTBO, HEMOTH3M U OTMBIBAaHHE
nener. Koppymnuus noapsiBaeT Bepy B IEMOKPATHIO,
ocCITabisieT BEPXOBEHCTBO 3aKOHA, MCKAXKAaeT HKOHO-
MHUYECKYIO0 AEATEIbHOCTh M BENET K HapyIICHHUIO
MpaB 4eJioBeKa M rpaxkaanuHa. Kpaiine BaxkxHO 00-
POTBCS ¢ KOPPYIIIIHEH BO Bcex ee GopMax, B IEIIX
oOecrieueHus CripaBeyIMBOTr0, YECTHOTO U MPOIIBE-
TaIOMIEro oomecTsa.

CampIif BBICOKHI ypOBEHb KOPPYIIIIHH BCETAA
TaM, TI€ CaMblil BBICOKUI YPOBEHb 8 JMUHUCTPATUB-
HBIX 0aphepoB, B MOJOOHBIX MPABOBBIX CHCTEMaX
TrpakJlaHE HE 3HAIOT CBOUX IIPAB U 3aKOHHBIX IyTEH
UX peanu3aliu, OOUICCTBEHHBIE OTHOIICHUS pe-
TYJIUPYIOTCS B3SITKAMH, MPOUCXOAUT JEBajbBallus
IIEHHOCTEH BO Beex cepax oOIMEeCTBEHHON KU3HU,
B TOM YHCJIE B 3[paBOOXpaHEHUH, B 00pa30BaHUH, B
KyJIBType, a UTOTOM MOJO0OHOM JIeBaIbBalliN SIBIISI-
eTcsi 00eCIIeHNBaHUE YEIOBEUECKON KU3HH.

bes mpeyBenuueHns BbpaboTKa KaueCTBEHHBIX
3aKOHOB — 3aJI0T CIEAYIOLIEr0 CYBEPEHHOTO U MPOo-
[[BETAIOIIETO JHS CTpaHbl 0e3 Koppyniun. JlaHHBIM
00CTOSITENbCTBOM OOYCIIABIMBACTCSl AKTYaJIbHOCTh

OpPUTHHAJBHOTO aHAJIUTUYECKOTO HUCCIIEOBAaHUS Ha
TeMy «MeXIyHapOAHbIN OIBIT 110 CHYXKEHUIO KOp-
PYNLMOHHBIX PUCKOB IIPH pa3paboTke HOPMATUBHO-
IIPaBOBBIX aKTOBY.

Iesnpr0 NaHHOIO aHAJIUTUYECKOIO MCCIENOoBa-
HUS SBJISIETCSI 0030p M aHANM3 CHWDKEHHS KOPPYII-
[IMOHHBIX PUCKOB B Tiporiecce pazpaborku HITA B
CTpaHaxX ¢ HU3KUM yPOBHEM KOPPYTIIHH.

3amaun uccien0BaHus:

- 0030p MEXAYHAPOAHBIX PEUTUHIOBBIX OLICHOK
KOPPYTMIINH;

- ompernesieHHe OOIMIMX MPaBUII MO CHIKEHUIO
KOPPYNLHUOHHBIX PUCKOB B IIpolecce pa3paboTKu
HITA B cTpanax ¢ HU3KUM YPOBHEM KOPPYIIIHH.

[IpakTnueckass 3HAYUMOCTb OPHUTHHAJIBHOTO
AQHAJINTUYECKOTO HCCIENOBaHMS, 3aKIIOYacTCs B
BbIpa0OTKE PEKOMEHJANNI IO CHIDKEHUIO KOPPYII-
LMOHHBIX PUCKOB IpH pa3padoTke HITA.

MaTepna.mﬂ U ME€TObI

CrpykTypa OpWUTHHAJIBFHOTO aHATUTHYECKOTO
WCCIIEZIOBAaHUS COCTOUT U3 CIAEAYIONINX Pa3/IeioB.

Bo BBeneHMH 000CHOBBIBACTCSI aKTyallbHOCTH
OPUTHHAJIHPHOTO AHAIUTHYECKOTO WCCIIETOBAHYIS,
CTaBUTCS 1ENb U 3a7a49H, PEeIIaeMbIe ISl JOCTIKE-
HUS TIOCTABIICHHOHM IIeNM, yKa3aHa MpaKTHYecKas
3HAYMMOCTb.
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B marepuanax m meromax moapoOHO omucaHa
CTPYKTYpa OpUTMHAIBHOI'O aHAJIUTUYECKOTO HCCIIe-
JIOBaHUS, MEPEUNCIICHBl UCIIOIb30BaHHbIE METO/BI,
IIPOBeZICH 0030 JTUTEPaTypHI.

B pesynwrarel n o0cyxaeHus Bxomat. 1. O630p
MEXYHAPOJHBIX PEHTHHTOBBIX OLIEHOK KOPPYIILHN
U OmpenesieHne Ha ux 0aze CTpaH ¢ HU3KHM ypOB-
HeMm koppyniuy; 1.1 MHaexkc BocOpusiTus Koppyi-
mun (Corruption Perception Index) Transparency
International; 1.2 WHAexc KOHTpPOIS KOPPYIIHH
Bcemuproro 6anka; 1.3 CpaBHUTEIBHBIA aHAIH3
PEUTHHIOBBIX OLICHOK M IIOKAa3aTeled KOppYILHH
U ONpEAEICHUE CTPaH C HU3KUM YPOBHEM KOPPYII-
uw; 2. OOIIeeBpoIeiCKIe paBmiia 110 CHUKCHIIO
KOPPYIIUOHHBIX PUCKOB B Tpoliecce pa3paboTKu
HITIA; 3. IlpaBuiia 0 CHUKEHUIO KOPPYILIMOHHBIX
puckoB B mporiecce pa3padbotrku HIIA B cTpanax c
HaNMEHBIIUM YPOBHEM KOPPYNLUH B A3HaTCKO-TH-
XOOKEaHCKOM PETHOHE.

B 3axmmodeHny moaBeneH UTOT OPUTHHAIBHOTO
AQHAJIMTUYECKOTO MCCIEAOBAHUS, MPEICTaBICHHBIN
B Buzie 0000IIEHHBIX PEKOMEHIAIMU IO CHUKCHUIO
KOPPYIIIMOHHBIX PUCKOB IpH pa3paborke HITA.

MeTonpl, WCHONB30BaHHBIE NPHU IOATOTOBKE
OPUTMHAIBHOTO AHAINTHYECKOTO HCCIIEIOBAHUS:
000011IeHre, ONTMCaHNe, aHAIN3, CUHTE3, JeTyKIINS,
WHAYKOWS, aHAIOTUS, CUCTEMHBI METOJ, CHCTeM-
HO-CTPYKTYPHBIM OAXO[, CPABHUTEIBHO-IIPABOBOM
MeTol, popManTbHO-IOPUANIECKHI METO/.

O630p nuTeparyphl. AHaJMTHYECKOE HCCIe-
JoBaHue «MexayHapOAHBIM OMBIT MO CHUXKEHUIO
KOPPYIIMOHHBIX PUCKOB MpHU pa3paboTKe HOpMa-
THUBHO-TIPABOBBIX aKTOB) SIBISETCS] OPUTHHAIBHBIM,
paHee Ha yYKa3aHHYIO TeMy HE IPOBOAMIIMCH UCCIIe-
JIOBaHUS.

OtnenbHBIE BONPOCHI IOCBSIIEHHBIE 0030pYy
OLIEHKU YPOBHS KOPPYILUH PACCMOTPEHbI B CTaThe
10.B. KprutoBoit «OCHOBHBIE MOIXOMABI K U3MeEpe-
HUIO U OLICHKE KOPPYILMHU: aHAJTUTHIECKUN 0030p»
(KpsutoBa 2012), B craresax Jlaapau Dckpeca u Jlro-
uypno [Tnuum «TeHaeHnuu KoppyILuuu BO BCEM MUPE»
(Escresa 2012a) u «HoBbIlf Kpocc-HAIMOHATBHBIN
noka3zarens koppynmumn» (Escresa 2017b), B cratbe
Hanwons Kaypmanna, Aapra Kpasiis, Maccumo
Mactpynuus « MUpOBbI€ HHAMKATOPHI YIIPABICHUS:
METOAOJIOTHA W aHaTuTHIeckne BompockD» (Daniel
2010).

Bomnpocsl 3akoHOaTENEHON TEXHUKH, TPOLIEAY-
peI pazpabotku u npunatus HITA mpencraBneHs! B
METOIUYECKOM ocobonu MHCTUTYTa 3aKOHOATEb-
ctBa PecryOnmkm Kazaxcran mox oOmieit pemax-
uueit P.K. CapriekoBa «Meroguueckre peKkoMeH-
Januy 1o o(OPMIICHHIO HOPMATHBHBIX MPaBOBBIX
akToB (ropuamueckas Texuuka)» (CaprexoB 2019),
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B yuebnom mnocobuu llearpa OBCE B Amrxabane
3a aBtopctBoM /[I.B. UyxsuueBa u b.C. Ammposa
«3akoHonarenpHas TexHuka» (Uyxsuuaesa 2011), B
yaebHoM nocobun B.B. MaxkanoBa «3akoHomaTemnb-
HBIH Mporecc B coBpeMeHHor @pannumn» (MakaioB
2014).

O030p aHTUKOPPYIMIIMOHHOTO 3aKOHOAATEIIb-
CTBa, B TOM YHUCIIe 3apyOeKHOTO, IPEACTaBICH B
cratee JIto Xyrsas «CrucreMHOe pedopMupoBaHUe
KHUTACKOTO aHTHUKOPPYNIMOHHOTO 3aKOHOMATENb-
CTBa U [IPaBONPUMEHHUTEIbHOMN NPAKTUKN» (XyHSHb
2017), B cbopamke AreHTcTBO PecmyOmmkm Ka-
3axCTaH MO MPOTUBOACHCTBHIO Koppynuun «Coop-
HUK MaTepHalloB 10 HMCCIICAOBAHUIO 3apyOeKHOTO
OTBITa TPOTHBOJICHCTBUS KOPPYIIHI) (WWW.ZOV.
kz/memleket/entities/anticorruption/press/article/
details/2281?lang=ru), B pyxoBoactBe EBpomeii-
CKOM KomuccuH moArotoBieHHOM OxcaHom Xac-
com, Maiikiiom beke, nom Bunapcku, bpumxurom
Crnorom «PyKoBOACTBO IO HEPEOBOMY OIBITY B
0oprbe ¢ xoppynumein» (Huss 2023), B cnpaBou-
Hoii mH(popmarmu Muntocta Poccun «HMHocTpan-
HBIH ONBIT OOpHOBI C KOPPYILHMEH W MOBBILICHHUE
AQHTUKOPPYIIIMOHHOTO TIPAaBOCO3HAHUSI Tpa)kJaH
(CnpaBounass umHpopmanus)» (https://minjust.gov.
ru/ru/pages/protivodejstvie-korrupcii/inostrannyj-
opyt-borby-s-korrupciej/), B oruere O9CP «AHTH-
KoppymnuuoHHble pedopmbl B Kazaxcrane» (www.
oecd.org/corruption/acn/OECD-ACN-Kazakhstan-
4thRound-Monitoring-Report-RUS.pdf), B noknane
ArentctBa Pecniyonuku Kazaxcran nmo npotusoneii-
CTBUIO Koppynuuu «HaruoHaasHbIN JOKIa] O Mpo-
THUBOJEHCTBIM Koppynimu 3a 2021 rom» (Www.gov.
kz/memleket/entities/anticorruption/documents/
details/283483?lang=ru).

Pesyabrartsl u 00cyxkaeHune

1. O030p MeXIyHAPOIHBIX PEHTHHTOBBIX OIe-
HOK KOpPYILHUHU U ONpeneneHre Ha ux 0ase crpaH
C HU3KUM ypOBHEM Koppymniuu. Ha ceromusiHui
JIeHb pa3paboTaHO MHOXKECTBO IOKazaTejeld U WH-
JIMKaTOpOB YPOBHSA KOPPYMIIMPOBAaHHOCTU CTpaH
(KpemmoBa 2012). Omnako Hambojee W3BECTHBIMH
MEXIyHApOJHBIMU PEUTHHIOBBIMU OLIEHKAMHU KOp-
pymuuu siBrsitorcs: MHAEKC BOCTIPUSTHS KOPPYII-
mu 1 B3saTKoaareneit (Corruption Perception Index)
Transparency International; Hnexc KOHTpoJIs KOp-
pynuu (Control of Corruption Index) Bcemupnoro
OaHKa.

Taxoxe OTMETUM e€KerogHble oT4eThI OT Freedom
House u BcemupHaoro skoromMmueckoro popyma, Ko-
TOpBIE PACCMATPHUBAIOT CTETIEHb PeaN3aluy TPaXK-
JTAHCKUX W TOJUTHYECKUX MpaB, JAEMOKpPATHIO, a
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M.)K. MeuiTeikOaeB

TaKXe CTpaHbl B II00AJbHOM KOHKYpPEHTOCIOCO0-
HOCTH B KOHTEKCTE PaclpOCTPaHEHHOCTH KOPPYII-
IIUU B OTJIENBHO B3STOM PETHOHE U CTPaHE.

Paccmorpum Gonee moapobno WHpmekc Boc-
MPUATHS Koppynuu U B3sTkopareineit (Corruption
Perception Index) Transparency International u Wn-
nexc koutposs koppymiuu (Control of Corruption
Index) Bcemupnoro 6anka.

1.1. Uunexc Bocnpustus koppymiuu (Corruption
Perception Index) Transparency International (Www.
transparency.org/en/cpi/2022/) (manee — UBK) — 30
©XKEeroJHbIil HMHAEKC, MyOIMKyeMblld OpraHu3alu-
eit Transparency International, KoTopbIii n3MepsieT
BOCIPHHUMAaeMbIil ypPOBEHb KOPPYIIIMK B CTpaHax
Mupa. MHAekc OCHOBaH Ha Ompocax 3KCHEPTOB U
OM3HECMEHOB M OIICHHBAET CTPaHbl 1Mo mkaie ot 0
nmo 100, rme mpubmmkenne 3HaueHus kK 0 03Ha4aeT
OYCHb BHICOKUH YPOBEHb KOPPYIIIIUH, & IPUOIHKE-
Hue 3HaueHus K 100 — oueHp HU3KUI.

NBK ocHOBaH Ha psje pas3jIMYHBIX IIOKa3are-
JIeH, BKITIOYAsk YPOBEHb B3STOUHUYECTBA M KOPPYII-
Ui B cepe TocymapCTBEHHBIX 3aKyMOK, CHIY U
HE3aBUCHUMOCTh CY/IeOHON CHCTEMBI, CTENeHb I0-
JUTUYECKONH KOPPYILHUH U YPOBEHb MPO3PAYHOCTH
B NIPUHSATHH TOCYJapCTBEHHBIX PEIICHH.

NBK sBnsieTcs BaXXHBIM HHCTPYMEHTOM IS 110-
HUMAaHHS COCTOSHUS KOPPYIIIUU B Pa3HBIX CTpaHaX
1 oueHKkH 3((HEKTHUBHOCTH aHTHKOPPYMIIMOHHBIX
Mep. OH MIMPOKO HCHOJIB3YETCS NPaBUTEIHCTBA-
MH, HENPaBUTEIBCTBEHHBIMUA  OPTaHU3AIUSIMH,
Om3HECOM W MEXIYHApPOIHBIMH OpPTaHH3AIHIMHA
JUTSL OLIEHKH YPOBHS KOPPYIILIHUU B Pa3HBIX CTPaHax
U BBISBJICHUS 00NacTeld, B KOTOPBIX HEOOXOIUMBI
YIAy4IIeHUSI.

OnHako BaxXHO OTMETHTh, uTo MBK ocHoBan
Ha BOCTIPUATHH KOPPYIIIMH W HE 00s3aTeNbHO Ha
(hakTHIECKOM YpOBHE KOppymIinu. Takum oOpazom,
MHJEKC SBISAETCS JHIIb OJHUM HM3 MHCTPYMEHTOB
OIICHKH KOPPYINIUW H JOJDKEH HUCIONB30BaThCs B
COYCTAHUU C JAPYTUMH UCTOUYHHUKAMH JaHHBIX U HH-
dopmaruu.

ITo nanueiM MIBK B Tonm 10 ctpan, nponeMoH-
CTPUPOBABIINX HAMMEHBIINH YPOBCHb KOPPYIIIHU
B 2022 ronxy, Bouutu: 1 mecto ¢ 90 6amamu [lanus;
2 mecrto ¢ 87 6amramMu OuHISHIUS; 3 IO OPSIIKY U
2 MeCTO 10 KoJIM4ecTBY HabpaHHbIX O0amtoB 87 Ho-
Bas 3emanaus; 4 mecto ¢ 84 6amnamu Hopserwus; 5
Mecto ¢ 83 Oammamu CuHramyp; 6 10 TOPSAKY H 5
MECTO I10 KoJIn4ecTBy HabpaHHbIX OayuioB 83 IllBe-
ust; 7 Mecro ¢ 82 6amramu [IBefinapus; 8 mecto ¢
80 6ammamu Hunmepmanmer, 9 mecto ¢ 79 Gamiamu
I'epmanus; 10 mecto ¢ 77 6annamu Mpmangus; 11
1o MopsAKy 1 10 MECTO MO KOIHUYECTBY HaOpaHHBIX
6aios 77 JlrokcemOypr.

1.2. Wnanexc xonTpomst xoppymmuu (Control
of Corruption Index) Bcemupnoro Oanka (nmanee
— HMKK), mokasarenb, U3MEPSIOMNNA CTEHEHb 3¢-
(EeKTHBHOTO KOHTpOJISi HAaJl KOPPYIIUEH B CTpaHe.
UKK sBnsercs dacTeio BecemupHBIX Mokaszareneit
yIIpaBIIeHUs, IpoekTa BecemupHoTo OaHKa, KOTOPHIi
U3MepsIeT KadeCTBO YIPABJICHUS B CTpaHax IO BCe-
My mupy. MKK onuH 13 HeckonbKuX MOKa3aTeneid,
WCTIONIB3yEMBIX ISl OIICHKH KadeCcTBa YIIPaBICHI B
cTpaHe. JIpyrue mokasaTeny BKJIIOYAIOT B ceOsl: MH-
JeKC APPEKTUBHOCTH TOCYIaPCTBEHHOTO YIIPaBIie-
HUS; MHAEKC IPABONIOPSAKA; HHIEKC ITOIMTHIECKOM
CTaOMIILHOCTH; WHAEKC aIMHHUCTPAaTUBHOTO Ope-
MEHU; MHJIEKC OTKPBITOCTH U MPO3PAYHOCTH.

B coBoKymHOCTH 3TH MMOKa3aTey AaioT MOJTHOE
MIPEJICTaBIIEHUE O KauecTBE YIPABJICHHUS B CTpaHe
¥ MOTYT IIOMOYb TOJIUTUKAM W 3aUHTEPECOBAHHBIM
CTOpPOHAM OMPEAETUTH 00IaCTH, B KOTOPHIX HEOOXO-
VMBI YIy4IICHUSI.

HUKK paccuuthiBaeTcst 3kcnepramu Bcemup-
HOro 0aHKa Ha OCHOBE arpernpoBaHUsS PA3IUIHBIX
HMHAUKAaTOpPOB, KOTOPBIE U3MEPSIOT CTENEHb UCIIOb-
30BaHUS TOCYAapPCTBEHHO BIACTH B HENSIX JTUIHOTO
oboramenus (Kpsutoa 2012).

BcemupHbIii 6aHK paHKUpPYeET BCE CTPaHBI B CO-
OTBETCTBUHU C WHIEKCAMH, KOTOPBIE BapbHPYIOTCS
oT —2,5 (Hauxyamve nokasarenu) 1o + 2,5 (Hamyd-
mue mokasarenu) (https://databank.worldbank.org/
source/worldwide-governance-indicators/Series/
CC.EST).

[To manueiM KK B TOm 10 rocymapcts, npoae-
MOHCTPHPOBABIINX HANMEHBIINH YPOBEHb KOPPYII-
ruu B 2021 roxy, Bonwu: 1 Mecto ¢ mokasarenem 2,4
Janus; 2 mecto ¢ moka3arenem 2,3 Ounnaagus; 3
MecTo ¢ nokazareneM 2,2 Hosast 3enmanaus; 4 o mo-
PAAKY ¥ 3 MECTO MO KOIMMYECTBEHHOMY MOKa3aTeio
2,2 Cunranyp; 5 Mecto ¢ nokasarenem 2,1 Hopse-
rHsi; 6 10 MOPAIKY B 5 MECTO TI0 KOJTHYECTBEHHOMY
noka3zatento 2,1 [lBeums; 7 MecTo ¢ mokazareiem
2,0 Hunepnannpl; 8 o Hopsaky U 7 MECTO IO KOJIU-
gecTBeHHOMY mokazarento 2,0 [Beiimapus; 9 mecto
¢ nokazaresnem 1,9 JlrokcemOypr; 10 mecto ¢ moka-
3areneM 1,8 I'epmanus; 11 no nopsaaky u 10 mecto
10 KOJIMYeCTBEHHOMY ToKazarento 1,8 Mcmanams.

1.3 CpaBHUTENbHBIH aHaNN3 PEHUTHHIOBBIX
OIIEHOK W TIOKa3aresel KOPPYIINU U OTpe/IeICHIe
CTpaH ¢ HU3KUM YPOBHEM Koppynuuu. PaccMoTpen-
HbIE TMOKa3aTeal KOPPYMIIMPOBAHHOCTH CTpaH OC-
HOBaHBI Ha OIPOCaX PECIOHICHTOB, OTPAKAFOIINX
MHANBUIYaJTIbHOE BOCIPUATHE KOPPYIIIIUH, KOTOPOE
SIBIISIETCS. CyOBEKTUBHOW OLEHKOW M MOXET OITH-
parbcs Ha HemoCTOBepHYIO mH(popmarmio. Kpome
TOTO, MHJIWBUAYaIbHOE BOCIPHUATHE XapaKTepu3y-
€TCsl THEPIIMOHHOCTBIO, @ 3TO BEJIET K TOMY, UTO OT-

139


http://www.transparency.org/en/cpi/2022/
http://www.transparency.org/en/cpi/2022/
https://databank.worldbank.org/source/worldwide-governance-indicators/Series/CC.EST
https://databank.worldbank.org/source/worldwide-governance-indicators/Series/CC.EST
https://databank.worldbank.org/source/worldwide-governance-indicators/Series/CC.EST

MeskIyHapOIHBII OIIBIT IT0 CHIKEHUIO KOPPYNIIHOHHBIX PHCKOB IIPU pa3padoTke HOPMAaTHBHO-TIPABOBBIX aKTOB

JIebHBIC MOKA3aTelN KOPPYIIUU HE BIIOJIHE aJCK-
BaTHO OTPaKAIOT CYIIECTBYIOIIEE TOIOKEHHE.

CymiecTByeT 3HAYUTEIbHOE KOJIUYECTBO HC-
CJIeIOBaHUM, MOCBSLICHHBIX B3aUMOCBSI3H MEXIY
PEUTHHTOBBIME OalylaMH M TTOKa3aTeIsiMH KOppYTI-
uuy. B 1enom, Mexy 3TUMU JIByMs IEPEMEHHBIMU
CYILLIECTBYET OTpULATENIbHAS KOPPEISLHUA, U 3TO 03-
HayaeT, YTo 110 Mepe POCTa YPOBHS KOPPYIILIUH peii-
TUHTOBBIE OLIEHKH, KaK MPaBUJI0, CHUYKAIOTCS.

Takum 00pa3oM cTpaHbl C BBICOKUMH TTOKa3aTe-
JIIMU KOPPYTIIHHA, KaK PaBUIIO, UMEIOT OoJiee HU3-
KHE€ PEUTUHIOBBIE OLCHKH. JTO OOBSCHACTCS TEM,
YTO KOPPYMIHUS CO3/aeT HEONpEeACNICHHYI0 U He-
CTaOWIIPHYI0 SKOHOMHYECKYIO Cpeqy, KoTopas He-
T'aTUBHO BJIUACT HAa MHBECCTULIMH U 9KOHOMUYECKUI
poct. HampoTuB, cTpaHbl ¢ HU3KHMU MTOKAa3aTeIsIMU
KOpPYIINH, KaK MPaBUiIO, UMEIOT OoJjiee BBICOKHE
pPEUTHHTOBLIE OILEHKH, MOCKOJIBKY OHU BOCIPHUHHU-
MAIOTCs Kak Oosiee CTaOMIIbHBIE U TTPECKa3yeMbIe.

B cBoro odepenp peHTHHTOBBIE 0ayUTBl UCTIONh-
3yIOTCS A7l OLIEHKH OOIIMX KOHOMHYECKHX IIO-
Kazareyiel CTpaHbl U JAaf0T MHBECTOpPaM IPECTaB-
J1enne 06 PIHBGCTI/IIII/IOHHOf/i ITPUBJICKATCIIBHOCTHU
CTpaHsbl.

OnHako HECMOTPS Ha OOIIYI0 OTPHUIIATENBHYIO
KOPPEJSAIUI0 MEXKAY PEATHHIOBBIMY OaJljIaMH U I10-
Ka3aTelsIMU KOPPYMIHH, CYIIECTBYIOT HEKOTOpPbHIC
WCKITIoueHus. Harmpumep, HEKOTOpble CTpaHbI C BhI-
COKHM YPOBHEM KOPPYIIHUH MOTYT IO-IIPEXHEMY
HUMETb BBICOKHE PEUTHUHIOBBIC OLECHKU, €CIU Y HUX
ecTh Jpyrue (axTopbl, JeNarollie WX IpUBJIeKa-
TCIIbHBIMUA [JIs1 HUHBECTOPOB, TAKWE KaK NPHUPOAHBIC
pecypcsl uin OONBIION MOTPEOUTETHCKUI PBHIHOK.
Hanpotus, cTpaHbl ¢ HU3KUMHU TIOKa3aTENAMA KOP-
PYIIMH MOTYT UMETh OoJiee HU3KHE PEUTHHIOBBIC
OIICHKH, €CITU y HUX €CTh JIPyrue SKOHOMHUYECKUE
pOoOJIEMBI, TaKHE KaK BHICOKHI YPOBEHb 330KEH-
HOCTH WJIM MOJIUTUYECKAst HECTAOUIBHOCTb.

B 3akmrouenue cremayeT OTMETHTh, YTO PEHTHH-
TOBBIE OLIEHKH YPOBHS KOPPYIILIUN UMEKT HEKOTO-
pele HexocTaTtkd. Bo-mepBbix, B Oonblieil cBoei
YacTH OHU KOHIIGHTPHUPYIOTCS Ha M3MEPEHHH KOp-
pymuuu B OOIIECTBEHHOM CceKTope. Bo-BTOphIX,
pPENTUHIOBbIE OLIEHKH, OCHOBAaHHBIE Ha OMpOcax U
AKCHEPTHBIX OIEHKaX, B OONBIIUHCTBE CIy4YacB HE
MIPEIOCTABIISAIOT MONHYI0 HH(pOopMarmio 06 ooneme
KOPPYNILIMOHHOTO pBIHKA. B-TpeTbux, mIpakTHue-
CKO€ TIPUMEHEHHE PEUTHHTOBBIX OIICHOK YPOBHS
KOpPYILIMHA UMEET BECbMA OIPAHUUYEHHBIN XapakTep
(Kpbutosa 2012).

HecMoTpsi Ha Bce HECOBEPILIEHCTBO PEHTHUHIO-
BbIX OILICHOK 3TO CHHHCTBCHHLIﬁ OMITUPHUYECKU 0~
Ka3aHHBIN cr0co0 B OINpEAENIeHUH CTPaH ¢ HU3KUM
YPOBHEM KOPPYIIIIHH.
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OO6parraeM BHUMaHKE, Ha TO YTO TOAABIISIONIEE
OONBIIMHCTBO CTpaH, BXoAsmmx B Ton 10 cTpaH c
HaMMEHBIIUM YPOBHEM KOPPYIILINH, ABJISIFOTCS €BPO-
edcKuMH rocyaapcTBamu, BXonat B CoreT EBporibt
u Esponeiickuii Coros, Takxke cTpaHbl ¢ HU3KOH peil-
TUHTOBOM OIIEHKOM M SIBIISIOIIMECS ToCyAapcTBaMU
yieHamu Coseta EBponsl u EBponeiickoro Coro3a
JIEMOHCTPHUPYIOT U3 Tofa B TOf IOJOXKHUTEIbHYIO
JUHAMHUKY B CHIDKEHMH YPOBHs Koppymuuu. B tomn
CTpaH ¢ HAMMEHBIINM YPOBHEM KOPPYIIHH BOIIUIH
TaKXe HEKOTOpble CTpaHbl A3HaTCKO-THXOOKeaH-
CKOTO pernoHa. B oTol cBA3M mojaraeM LENecoo-
Opa3HbIM PACCMOTPETh OOILICEBPOTICHCKIE MTPaBUIIa
M0 CHIKCHHUIO KOPPYIIMOHHBIX PHCKOB B IpoLecce
paspabotku HIIA, a Takke OTIeNbHO PacCMOTPETH
Cunranyp, Hosyro 3enannuto, SmMoHUIO — CTpaHbI
AznaTtcko-THXO0OKEaHCKOrO PErnoHa, MpPOAEMOH-
CTPHUPOBABIINX HAUMEHBIINIH YPOBEHb KOPPYIILIUH.

2. ObmeeBponeiickue mpaBuiia M0 CHIKCHHIO
KOPPYIILIMOHHBIX PUCKOB B IIpolecce pa3paboTKu
HITA nmemytaramu. i IOJTHOTO PacKPBITHS TEMBI
OTpeAeTNMCs YTO CIeAyeT MOHMUMATh MOJ] 3aKOHOT-
BOPUYECTBOM U 3aKOHOTBOPYECKOH TEXHHUKOM.

3aKOHOTBOPYECTBO MOXKHO OIPENENNTh, Kak
MPOLIECC CO3AAHHUA CHCTEMBI 3aKOHOJAATENbCTBA,
BBIP@)KAIOIINICS BO BHEIIHEM BBIPAXEHUH U (QOp-
MaJbHOM 3aKpeIyIeHNH B HOPMAaTHBHBIX NPaBOBBIX
aKTax HOpM IpaBa. DTOT NPOLECC BKIIOYAET B ceOs
3aKOHOTBOPUYECKOE II03HAHHE, CO3LaHHE U CUCTe-
MaTH3alui0 HOPMAaTHBHO-TIPABOBBIX AKTOB (3aKO-
HOAATENBHBIN IMpolecc) U U3YUYCHUE Pe3yJbTaToB
BO3JEICTBUS ITUX AKTOB Ha OOIIECTBEHHBIE OTHO-
HICHMS.

3aKOHOAATENIBHYI0 TEXHUKY MOXHO OIpere-
JIMTh, KaK CHCTEMY IIPUEMOB, METOJIOB, CIIOCO0O0B U
MIPUHLIMIIOB CO37IaHNUA U U3MEHEHHs CHUCTEMBI HOp-
MaTHBHBIX NTPaBOBhIX akToB (UyxBuuera 2011).

BaxxHbIM 3J€MEHTOM B CHMKCHHUH KOPPYIIH-
onnbix puckoB (Huss 2023) mpu pazpadorke HITA
B 00IIEeBPONECHCKON TpaaMLUKU SBISETCS IOATO-
TOBKA IIPOCKTOB AKTOB 3aKOHOIATEJIbCTBA, KOTOpas
MpeACTaBIsIET cO00H pa3paboTKy TEKCTOB OyIyIINX
HOPMAaTHBHBIX ITPABOBBIX AKTOB M SIBIISETCS JIOTUYe-
CKHM TIPOJOJDKEHHEM 3aKOHOTBOPYECKOTO MO3Ha-
HUSA, Oyydd TECHO C HAM CBS3aHa.

[Ipouenypa MOArOTOBKHM 3akoHONpoekTa B EB-
porie MOXKET BapbHUPOBaTbCSI B 3aBHCUMOCTH OT
KOHKpPETHOW CTpaHBI U MpaBoBOM cucTteMbl. OqHa-
KO CYILECTBYIOT HEKOTOpBIE OOIINE HIar, KOTOpPbIE
00BIYHO CcOOMIONAIOTCST B OOJNBIIUHCTBE €BPOICHi-
ckux ctpad. K oCHOBHBIM IpolenypaM MOXXKHO OT-
HECTH:

1. 3akonomarenbHas wHUIMATHBa. [Iporecc
0OBIYHO HAUMHAETCS C MPEAJIOKEHHS O MPUHATHU
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HOBOTO 3aKOHA, MCXOJAIIETO JUOO OT MPAaBHUTEIb-
CTBa, OO OT ujeHa mapmameHTa. llpeamoxenne
MOXeT OBITh O00OCHOBAaHO IOTPEOHOCTSMH, BBI-
SIBJICHHBIMU B OOIIECTBE, JINOO MOIUTHYECKON I10-
BECTKOM JIHSI CTpaHBI.

2. Koncynprauuu. IlpemnoxxeHuss mo 3akoHO-
JIATeTbHOW WHUIMATUBE B OONBIIMHCTBE MPOXOJISAT
oO0IIecTBeHHbIE KOHCYIIBTAINHY, B XO/I€ KOTOPBIX 3a-
MHTEPECOBAHHbIE CTOPOHBI, SKCIEPTHl U TpakKAaHe
MOTYT TIPEICTAaBUTh CBOU OT3BIBHI U TPEIIOKECHUS
0 YIYYIICHUIO MPEIOKEHHOW WHUITMATUBBL. JTOT
MIPOLIECC MOXKET OCYIIECTBIATHCS IOCPEICTBOM
CIIyIIaHWH, MMMUCHMEHHBIX TMPEICTABICHUN WIH OH-
JIaliH-KOHCYJIBTALMM.

3. IloarotoBka mpoekrta 3akoHa. Ha ocHoBe mo-
JYYEHHBIX OT3BIBOB TPABUTENBCTBO WIIM JIEMyTaT
MapJamMeHTa TOTOBUT 3aKOHOMPOEKT, BKIFOYAIOIINN
Mpe/ularaéMble M3MEHEHHs] B JEUCTBYIOLIEE 3aKO-
HOJIAaTENhCTBO HMJIM HOBBIA 3aKOHOMATEIHHBINA aKT.
3aKOHOTIPOEKT OOBIYHO COMPOBOXKIACTCS TOSCHU-
TEIBHBIM MEMOPAHAYMOM, B KOTOPOM H3JIaractcs
000CHOBaHME TpeIIaraeMbIX H3MEHEHUH.

4. BHeceHue W NepBO€ UTEHHE. 3aKOHOMPOEKT
BHOCUTCS B MApJIAMEHT, IJI¢ OH MPOXOAUT IMEPBOE
greHue. OOBIYHO 3T0 popMaTbHOE YTCHHE, KOTOPOE
MO3BOJISIET TMapjaMEHTapHUsIM O3HAKOMHTHCA C CO-
JepskanueM 3akoHa. Ha aTom sTamne He mpoBoAsSTCS
JiebaThl WA TOJIOCOBaHUE.

5. Ctanus paccMOTpEHHs 3aKOHOIPOEKTa B KO-
Mutere napiaamenta. Ilocie mepBoro yTeHus 3a-
KOHOTIPOEKT TIepelaeTcsi B KOMHUTET IapiiaMeHTa,
KOTOPBI MOAPOOHO M3YyYaeT €ro U MOKET POBECTH
MyOJIMYHBIE CIYHIAHUS JUIS TIOMYYEHHs JOTIOTHH-
TeNbHBIX MaTepuasioB. KomureT MOXeT mpemio-
JKUTH TIOTIPaBKU K 3aKOHOIPOEKTY, KOTOpbIE 3aTeM
CTaBSITCS HA TOJIOCOBAHUE YICHAMU KOMUTETA.

6. Bropoe utenue. [locme 3aBepiieHus CTaanm
paccMOTpPEHUsI 3aKOHONIPOEKTa B KOMHTETE Iapia-
MEHTa MPOEKT 3aKOHA BO3BPAIAETCS B MapiIaMeHT
JUTSI BTOPOTO YTEHUS. 3/1eCh MapiaMeHTapuu 00Cyx-
JTAIOT 3aKOHOMNPOEKT M MpeIylaraioT JajbHeWIne
TIOTIPaBKH.

7. Tpetbe urenne. Eciii 3aKOHOMIPOEKT OA00pEH
BO BTOPOM UYTCHHUH, OH MEPEXOAUT K TPEThEMY UTe-
HUIO, KOTOPOE OOBIYHO SBISIETCS OKOHYATEIHHBIM
oduIIMANLHBIM YTEeHHEM 3akoHa. Ha atoM stare
napJaMeHTapuH MOTYT TpeiaraTh JONOTHHUTEIb-
HBIE TIOTIPaBKH, HO /1e0aThl OOBIYHO OTPaHUYCHBL.

8. IlpunsTie 3akoHa. Ecnu 3akoHONPOEKT 0710-
OpeH B TPEeTbeM YTCHUHU, OH CUUTAETCS MPUHSATHIM
nmapjJamMeHToM. B 3aBHCHMMOCTH OT CTpaHbl, 3aKOH
MOXKET TaKXE HOTpe6OBaTB YTBEPKACHUA UCTIOJTHU-
TEBHON BIACTHIO WM TIIABOH TOCYIapCTBa, MPEKIC
YeM OH CTaHET 3aKOHOM.

9. Peanmuzanus. [locne mpuHATHS 3aKOHA OH
MyOnuKyeTcs B OQHUIMAIBHBIX HCTOYHHMKAX OITy-
OJIMKOBaHUS U CTAHOBUTCS 00S3aTEIBbHBIM ISl BCEX
rpaXxaad U yupexxaeHuit. st appekTuBHOrO npu-
MEHEHHUSI 3aKOHa MPAaBUTENBCTBY MOXKET MOTpebo-
BaTbCsl U3aTh HOPMAaTUBHBIE aKThl WM PYKOBOZS-
Y€ TPUHLIATIBL.

B nenom, nponecc pazpadotku 3akoHa B EBporie
— 9TO CJIOKHBIA U JJIMTENbHBIA MPOIECC, KOTOPHIN
BKJIIOYaeT B ce0s IMPOKUE KOHCYIBTAINH, 1e0aThl
W TUIaTeNbHYIO MpoBepky. Llenb crpemienune obe-
CIEYUTh, NPOLYMAHHOCTb 3aKOHA, OTBEYAIOLIEIO
MoTpeOHOCTSIM 00I1IecTBa U COOTBETCTBYIOILIETO JIe-
Mokparudeckum npuanunam (Thompson 2018).

MuHAMU3AIHS KOPPYIIIHOHHBIX PHCKOB MPU
pa3paboTKe 3aKoHA SBISETCS Ba)KHEWIIMM acIeK-
TOM oOecredyeHusl 3aKOHONATENBHOIO Ipolecca B
EBpone. Huxe npeacraBieHbl HEKOTOPBIE CIOCO-
OBl CHIKEHUS KOPPYIIMOHHBIX PUCKOB B TpoLiecce
pa3paboTKH 3aKOHa!

1. IIpo3paunocts. Obecrieuenne mpo3payHOCTH
U JIOCTYIIHOCTH TIpolecca pa3padoTKH 3aKOHOIa-
TEJILCTBA AJIS1 OOLIECTBEHHOCTH TTOMOTaeT CHU3HUTh
pHUCK Koppynuuu. Peanuzanusi mocTuraercs myTeM
nyOonukanuu vHpopManuu 1o Oyayliemy 3akoHy,
BKJIIOYAsi UMEHA JIIO[CH, yJacTBYIOLIUX B €r0 pas-
paboTKe, M MPUIHHBI JIFOOBIX MPEeNIaraéMbpIX H3Me-
HEHUI.

2. BzaumopelcTBue C 3aUHTEPECOBAHHBIMU
ctopoHamu. KoHCynbTaniuu ¢ 3auHTEPECOBAHHDI-
MU CTOpPOHaMH, TAaKUMH KaK OpTaHU3alMH TPak-
JIAHCKOTO O00IecTBa, OW3HEC-TPYNIBI W ApyTHUe
COOTBETCTBYIOIIHE CyOBEKTHI, TO3BOJISET OOecIe-
YUTH pa3paboTKy 3aKOHa, OTBEYAIOIIETO MOTPed-
HOCTSAM ofOmiecTBa. Takue KOHCYNBTALMU TaKKe
MOTYT IOMOYb BBISIBUTH 0ONAacTH TOTEHIHAJb-
HOH KOPpYNUMH U NPEIJIOKUTH TapaHTUU AJIS X
YCTPaHEHHUS.

3. Crporue 3TH4YeCcKue IpaBuia. YCTaHOBJIECHHE
YETKUX 3TUYECKHX NPaBWI U 3aKOHOAATeled U
TOCYJIapCTBEHHBIX CIIY)KalllUX, yYacTBYIOLUIUX B 3a-
KOHOJIaTeNILHOM Tpoliecce, 00ecneunBaeT CoOMroe-
HUE JAaHHOW KaTeropuH JIUI WHTEPECOB OOILECTBA,
a He B CBOMX JIMYHBIX. MOXET BKJIFOYATh MPaBHUIIA O
KOH(INKTE MHTEPECOB, TPEOOBAHUS K PACKPBITHIO
¢unaHCcOBOM MH(OpMALNU W OrpaHUYEHHs Ha Je-
ATENILHOCTh TMOCIIE OKOHYAHHS TPYIOBOH NEsITElb-
HOCTH.

4. HagexxHple MexaHu3Mbl Hanzopa. CHIIbHBIE
HAQ/I30pPHbIE MEXaHW3MBbI, TaKWe KaK HEe3aBUCHMbIC
ayAUTOPCKHE OpraHbl WM MapiaMEHTCKUE KOMH-
TEThl, MOTYT IIOMOYb B MOHUTOPHHIE 3aKOHOIA-
TEJILHOTO MPOIecca M BBISIBICHHN ITOTEHIIMATBHBIX
KOPPYNUUOHHBIX PUCKOB. DTH OpraHbl MOTYT pac-
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MeskIyHapOIHBII OIIBIT IT0 CHIKEHUIO KOPPYNIIHOHHBIX PHCKOB IIPU pa3padoTke HOPMAaTHBHO-TIPABOBBIX aKTOB

CJIeIoBaTh OOBUHEHHS B KOPPYIILMH U 1aBaTh PEKO-
MEHJALMH 10 YITy4IIEHUIO CUTYaluH.

5. ToBbimenne kBanuduranuu. OOyueHue u
MOJJIEpKKa 3aKOHOAATeNle M TOCyAapCTBEHHBIX
CITy’KallliX, y4acTBYIOLINX B 3aKOHOAATEILHOM IPO-
Lecce, IOMOTaeT yAy4IIUTh TOHUMaHHe KOPPYIIH-
OHHBIX PUCKOB M CIIOCOOOB MX CHIXEHHUS. Moxer
BKJIIOUaTh OOy4EHHE ITHYECKUM IIPUHIUIIAM, aHTH-
KOPPYIIIMOHHOMY 3aKOHO/AATEeNbCTBY M IPaKTHKE
Ha/IJIeKAaIlero yrpasieHusl.

6. Ilybnmuanas momotrdeTHOCTH. OOecredeHne
JOCTyMa OOIIECTBEHHOCTH K MH(OpMAIUU O 3aKO0-
HOZAATENFHOM MPOLECCE U BO3MOYKHOCTH IIPHUBJICUE-
HUS 3aKOHOJATENIe U TOCYIapCTBEHHBIX CITYXKAIINuX
K OTBETCTBEHHOCTH 3a UX JIEHCTBUS, CLIOCOOCTBYET
CIEP’KUBAHUIO KOPPYILMH. BKiltouaeT MexaHH3MbI
MH(OPMUPOBAHHS O TPEIIONIAraeMoi KOPPYIILHUH,
TaKWe KaK 3aKOHBI O 3aIIuTe HHPOPMATOPOB, U BO3-
MOXHOCTH JUISl Y4aCTHsI OOLIECTBEHHOCTH B 3aKOHO-
JaTeIbHOM IIpoLecce.

[IpumeHsist BbILIETIEPEUHNCIICEHHBIE MEPHI, €BPO-
neiickue CTpaHbl CHUKAIOT KOPPYNLIUOHHBIE PUCKU
B 3aKOHOZIATENILHOM TIpoliecce TaKUM 00pa3oM CIIo-
cOOCTBYSl MPO3PAYHOCTH, TOJOTYETHOCTH U HaJie-
KaleMmy yIpaBJICHHIO.

3. [IpaBuiia Mo CHIKECHUIO KOPPYIIIMOHHBIX PH-
CKOB B Mpo1iecce pa3padborku HITA B cTpanax c Hau-
MEHBILIUM YPOBHEM KOppyIUuU B A3HaTcko-THUx00-
KeaHckoM peruoHe. OOpaiaer Ha ceOss BHUMaHUE,
YTO MOMHUMO €BpOIIEHCKUX cTpaH B Tom 10 cTpaH ¢
HaMMEHBIIUM YPOBHEM KOPPYILMU TAaKK€ BXOASAT
CTpaHbl A3HaTCKO- THXOOKEaHCKOTO peruoHa, Takue
kak Cunramyp u HoBas 3enanaus, Bo BTOpOM Je-
CSITKE CTPAaH C HaUMEHBUIMM YPOBHEM KOPPYILIUU
SAnonus. PaccMorpum Oosiee mompoOHEe Kakue Cy-
LIECTBYIOT IPaBUJIA [10 CHHKEHUIO KOPPYITLIHOHHBIX
pHUCKOB B Tmiporecce pa3zpadborkn HITA B ykazaHHBIX
CTpaH.

B Cunramype co3naHa oTiaxeHHasi HOpMaTHB-
HO-TIpaBoBasi 0aza HJIsl MPEJOTBpAIIEHUS KOPPYyI-
uuu. OCHOBOM A MPOTUBOAEUCTBUS KOPPYIIIMH
B CHHramype sIBISIOTCS CIEAYIOIINE HOPMAaTHBHBIC
aKThI.

Cunranyp paruduuuposan B 2009 rogy Kon-
BeHuuo OOH mpoTuB KOppyNuUMH U YCHEIIHO €€
peanusyer.

VYronoeHbiii konexc Cunramypa (https://sso.agc.
gov.sg/Act/PC1871) (161 IIpunsaTne rocygapcTBeH-
HBIM CIY)KalllIM BO3HATrPaKACHHs, OTIWYHOTO OT
3aKOHHOTO BO3HArPaKACHUS, B OTHOLIEHUU O(HUIIH-
anpHOro nericteus; 162 IlomyueHue BO3Harpaxnue-
HUS C LENbIO MOBJIUATh HAa TOCYIapPCTBEHHOTO CITy-
JKalero KOppynHOHHBIM WM HE3aKOHHBIM ITyTEM;
163 IlonyuyeHue BO3HArPAKIACHUS 338 OKa3aHUE JINY-
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HOTO BJIMSIHUS Ha TOCYIapCTBEHHOTO CIY)Kalllero;
164 HakazaHue 3a MOCOOHUYECTBO TOCYAapCTBCH-
HBIM CITy’KalllUM B COBEPIICHWUH BHIIICYyKa3aHHBIX
npecrymienuil; 165 Ilomyyenue rocynapcTBeHHBIM
CIIyKaliuM Jro00i IeHHOW Beuu 0e3 BO3HArpax-
JIEHUs OT JINIIA, 3aNHTEPECOBAHHOTO B JIFOOOM pas-
OupaTensCTBE WIH Jielie, MPOBOJUMOM TaKUM TOCy-
JIapCTBEHHBIM ciyxkamuM; 168 TocymapcTBeHHBIH
CIy>KalllMi, HE3aKOHHO 3aHUMAIOIINICS TOPTOBJIEH;
169 TocymapcTBeHHBIN cinyXaluii HE3aKOHHO ITO-
KylaeT WIH BBICTABIISET Ha TOPTU UMYIIECTBO).
3akoH ot 17 mrons 1960 1. «O npemynpexacHII
koppynium» (https://sso.agc.gov.sg/Act/PCA1960).
3axoH ot 30 HOs0ps 1993 1. «O Goprde ¢ Kop-
pynimed, He3aKOHHBIM 00OpPOTOM HApKOTHKOB W
JIPYTUMH TSOKKMUMHU TmipectyruieHussmmy» (https:/sso.
agc.gov.sg/Act/CDTOSCCBA1992).

B CuHramype ansi CHHXKEHUSI KOPPYIIIMOHHBIX
PHCKOB B TpOlieCCEe MOATOTOBKM 3aKOHOMPOEKTOB
PYKOBOJACTBYIOTCS CIENYIOINIMMU TpaBWIaMH |
MPUHIAIIAMY:

1. Kogexc noBeaenus. UneHsl 3aKoHOAATEIBHO-
TO OpraHa MOAYNHSIOTCS CTPOTOMY KOIEKCY TIOBeIe-
HUSI, KOTOPBIH yCTaHABIMBACT 3TUYECKUE MPUHIIH-
Bl ¥ TPAaBUJIA, 3AMpEIaloIlne IPUHUMATh TOJapKU
WA qpyTre GOPMBI B3ATOYHHYECTBA.

2. Jexnapaiuu o KOH(GIUKTe HHTEpecoB. Yiie-
HBl 3aKOHOJATEIBHOTO OpraHa o0s3aHbl 3asBUTH O
JOOBIX TOTEHIUATHHBIX KOH(IMKTaX WHTEPECOB,
CBSI3aHHBIX C pa3padaThlBaeMBIM 3aKOHOM, W TpPH
HEOOXOJMMOCTH OTKa3aThCsl OT y4acTusl B Ipoluecce
pa3pabOTKH.

3. HezaBucumsiii Hanzop. [Ipouecc pazpaboTku
3aKOHOIIPOEKT MOAJIEKUT HE3aBHUCUMOMY HAaI30py
co cropons! [lanaTs reHepaIbHOTO MPOKYPOPA, KO-
TOpast MPEeOCTABIISIET FOPUANICCKHE KOHCYIBTAI[H
1 obecrieunBaeT KOHCTUTYIIMOHHOCTh U IOpUANYE-
CKy!0 000CHOBAaHHOCTH OY/IyIIIEro 3aKoHa.

4. TIpo3paunocTts. [Iporecc MOATOTOBKH 3aKo-
HOIIPOEKTa OTKPHIT JJIs1 OOMIECTBEHHOTO KOHTPOJI,
BCE BCTPEYH, OOCYKICHHS M PEIICHUS TOKYMEHTH-
PYIOTCSI U IPENOCTABIISIOTCS OOIECTBEHHOCTH.

5. OOmecTBeHHbIE KOHCYNBTAIlMHA. 3aKOHO-
MPOEKT TPENOCTABISICTCS ISl MyONHYHBIX KOM-
MEHTapHeB U OT3BIBOB, YTO JAacT BO3MOXKHOCTH
00IIECTBEHHOCTH BBISIBUTH JIFOOBIE TTOTEHINAIBEHBIC
KOPPYIIIMOHHBIE PUCKH WITH JIA3€HKH B 3aKOHE.

6. OGecnieuenue coONONEHNS 3aKOHOB U Haka-
3aHWA 3a UX HewcromHeHHe. Kak yxe panee ObLIo
ynomsinyTo B CHHramype co3laHa HOpPMAaTHBHO-
npaBoBass 0a3a W UYETKHE MEXaHHU3MBI NPABOIPH-
MEHEHUsI M HaKa3aHWs 3a HapYIICHUS aHTUKOPPYII-
IMUOHHOTO 3aKoHOJarenbeTBa. B CuHramype Tarke
HUMEETCSl CWIbHOE aHTHKOPPYIUIHOHHOE areHTCTBO
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— Bropo 1o paccienoBaHuio KOpPYHIMOHHBIX Tpe-
crytuieanit (CPIB) (www.cpib.gov.sg/), kotopoe
paccienyer M TpecieayeT B CylIeOHOM MOpsaKe
cnydan koppynuuu. CPIB Taxke mpoBOOUT pery-
JSIpHBIE MIPOBEPKU U AYIUTHI TOCYJAPCTBEHHBIX Y-
PEKACHUH € LEeNbI0 MPETOTBPALICHUS U BBISIBICHHS
KOPPYIIIMOHHBIX IEHCTBHIM.

B memnom, HOpMaTruBHO-TIpaBoBas 0a3a CwuHra-
Mypa HampaBjeHa Ha COAEWCTBUE HaJeXaleMy
YIpPaBICHHUIO, MPO3PAYHOCTH U IMOJAOTYETHOCTH, a
TaKXe Ha CHIDKEHHME PHCKa KOPPYNLUH B IIpoLiecce
pa3paboTKK 3aKOHOB.

HoBas 3emanaus uMeeT HaAeXKHYI0 HOpMa-
TUBHO-TIPABOBYI0 0a3y JJisi MPEJOTBpPAIICHUS KOp-
pynuuu B mporuecce pazpaboTku 3akoHOB. B 2015
rony Homas 3enannmus parudunmposana Konsen-
rust OOH mpotuB koppynmmu; 3akoH OT 3 1exadps
1910 . Ne40 «O xOMMepYeCKOM TOAKYTIE» (WWW.
legislation.govt.nz/act/public/1910/0040/1atest/
DLM177643.html); 3akoHn ot 1 HOsIOpst 1961 1. Ne43
«O mpectymnenusax» (www.legislation.govt.nz/act/
public/1961/0043/latest/ DLM327382.) (99 Tomxxo-
Banue; 100 Koppynuusa B cynebHoit cucteme; 101
[onxyn cyne6Horo uynHoBHuKa; 102 Koppymuus u
MoJKyI MUHKCTpa KopoHsl; 103 Koppynuus u mon-
Kyn wieHa napinamenTa; 104 Koppynuus u noaxymn
COTpYAHUKA IPAaBOOXPAHUTENBHBIX OpraHoB; 105
Koppynuust u nogxkyn noymkHoctHoro juna; 105A
KoppyniuoHHoe WCMONb30BaHUE CIYKEOHOH HH-
¢dopmanum; 105B Mcnons3oBaHNe MM PacKphITHE
JTUIHOW WHGOPMAIIUH, PACKPHITOH B HapyIICHUE
paznemna 105A; 105C Ilogxkyn WHOCTpPaHHOTO TOCY-
JapCTBEHHOTO AO0KHOCTHOrO nuua; 105D I[onkyn
MHOCTPAaHHOTO ITyOJMYHOIO MOJKHOCTHOTO JIMLA
3a npenenamu Hosoi 3emanguu; 105E Koppyn-
1Sl HHOCTPAHHBIX MyOIWYHBIX JOJKHOCTHBIX JIULY;
105F Toprommst BaustaueM; 106 Orpanudenmsi Ha
cynebHoe mpecienoBanue); 3akoH ot 13 mas 2022
roza Ne 20 «O 3amuieHHoM pacKpbITHH HHpopMma-
muu (O 3ammre 3asButeneit)» (https://legislation.
govt.nz/act/public/2022/0020/1atest/whole.html);
PyKOBOZACTBO 110 HEMOAKYITHOCTH U JOOPOCOBECTHO-
My nioBeaeHuto (https://www.publicservice.govt.nz/
guidance/guide-he-aratohu/); Pa3zwsicHenus o mpu-
MEHEHHH KojieKca moBesieHus: (www.publicservice.
govt.nz/guidance/guidance-understanding-the-
code-of-conduct/).

Hexotopsie n3 OCHOBHBIX MPaBHJI, CYLIECTBYIO-
mmx B HoBoit 3emanauu muisi CHYUOKSHHST KOPPYIIITU-
OHHBIX PHCKOB B IIPOII€CCE OATOTOBKH 3aKOHOIPO-
€KTOB, BKJIOYAIOT:

1. Kogexc moBeneHus. UneHbl 3aKOHOJATENb-
HOTO OpraHa TMOJUUHSIOTCA KOIEKCY TOBEICHNS,
KOTOPBIM YCTaHABJINMBAECT STHYCCKUE NPUHLUIBI U

NpaBWiia, 3arnpenarnme MIPUHUMATh TOJApKU HITH
apyrue GopMBI B3ITOUHHYECTBA.

2. Jlexnapanun o KOH(IUKTEe HHTEepecoB. Yie-
HBI 3aKOHOJIATEIBFHOTO OpraHa 00s3aHbl 3asBIATh O
JrOOBIX MOTEHUHMAJBHBIX KOH(IUKTaX HHTEPECOB,
CBSI3aHHBIX C pa3pabaThiBaeMBIM 3aKOHOM, W TIpU
HEOOXOJMMOCTH OpaTrh caMOOTBOJ OT Yy4acTus B
mporecce pa3padoTKu.

3. Ilpo3paunocts. IIporecc pa3paboTKu 3aKo-
HOIIPOEKTa MPO3padYeH U OTKPHIT [ OOIECTBEHHO-
T'O KOHTPOJISA, BCE BCTPEUH, OOCYKICHUSI U PEIICHHS
JOKYMEHTHPYIOTCS U TIPEJIOCTABIAIOTCA  00IIe-
CTBEHHOCTH.

4. HezaBucumsiit Hamzop. [Iponece pazpaborku
3aKOHOIPOEKTA MOJICKUT HE3aBUCUMOMY HAI30PY
CO CTOPOHBI KaHLENsipuu cekperapst [lanarer npen-
CTaBUTeNeH, YTO oOecreynBaeT KOHCTHTYIIHOHHOE
000CHOBaHUE U IOPUINICCKYIO TOYHOCTH 3aKOHA.

5. OOIIeCTBEHHBIC KOHCYJIBTAIlMHA. 3aKOHOTIPO-
eKT TPeJOCTaBISAETCS s MyOIMYHBIX KOMMEH-
TapyeB W OT3BIBOB, YTO JIAET BO3MOXKHOCTH OOIIIe-
CTBEHHOCTH YCTPaHHUTH JIO0BIE TOTCHLUUAIBHBIE
KOPPYHIIIMOHHBIE PUCKH.

6. Hanzop. 3axons! HoBoit 3enananu cogepxar
YETKUE MEXaHM3MBbI IpaBonpuMmeHeHusda. B Hoson
3enanann (QYHKIHOHUPYET Ba MPOQMIBHBIX Be-
JIOMCTBa 3aHHMAIOIIUECS MTPOTHBOJEHCTBUEM KOP-
pynuu: Komucens no rpaxxaanckoit ciryx6e Hopoit
3enananu (Www.publicservice.govt.nz/); Ympasme-
HHE 110 00pb0e ¢ MomeHHnYecTBOM (Serious Fraud
Office, SFO) (https://sfo.govt.nz/), koTopoe paccie-
IyeT W TIpecliefyeT B CyAeOHOM TOpSIKe CIydan
koppyrnuun. SFO TecHO cCOTpyAHHUYaeT C APYTHMHU
BEJOMCTBAMH, TAKMMHU KaK TIOJHIUS U YIIPaBICHUE
M0 (MHAHCOBBIM PBIHKAM, JUIS MPEIOTBPAIICHUS H
BBISIBIICHUS] KOPPYIILIUOHHBIX ICHCTBHUMN.

B uenom, HOpMmaTuBHO-TIpaBoBasi 06a3za Hosoii
3emaHaUN HaIpaBlieHa Ha comelicTBre 3(PQeKTHB-
HOMY YIPaBJIEHHUIO, TPO3PAYHOCTH M MOAOTYETHO-
CTH, a TaKXKe Ha CHIDKEHUE PUCKa KOPPYIIIIUH B TIPO-
necce pa3paboTKH 3aKOHOB.

B ‘nonuu cymecTByeT psij HpaBUI U IOJIOXKE-
HUH, HANIPaBJICHHBIX HAa CHIDKEHHE KOPPYTIIHOHHBIX
PHCKOB B TIporecce pa3paboTKH 3aKOHOIPOEKTa
(www.clb.go.jp/english/process/). Crona BXOASIT.

1. DTuueckue KOAEKChl M pyKOBoAcCTBa. Yie-
HBI 3aKOHOJIATEIBHOTO OpraHa o0s3aHbl CIe/0BaTh
THYECKUM KOAEKCaM U PyKOBOJICTBAaM, KOTOPBIE 3a-
MIPEIAI0T HEITUYHOE MOBEICHUE, HAIIPUMED TTOITY-
YEeHHUE B3STOK WM KOHQIUKT HHTEPECOB.

2. PackpeiTHe KOHGIUKTa UHTEpecoB. UmeHb
3aKOHOMATENIEHOTO OpraHa JOJDKHBI PacKphIBaTh
Tr00bIe KOHQIUKTE HHTEPECOB, CBSI3aHHBIC C 3aKO-
HOM, KOTOpBbIE OHHU pa3padaThIBaIOT, U IPH HEOOXO-
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MeskIyHapOIHBII OIIBIT IT0 CHIKEHUIO KOPPYNIIHOHHBIX PHCKOB IIPU pa3padoTke HOPMAaTHBHO-TIPABOBBIX aKTOB

JUMOCTH 00s13aHBI OpaTh CaMOOTBOA OT y4yacTusi B
poriecce pa3padoTKH.

3. Ipospaunocts. I[Iporecc pa3paboTKu 3aKo-
HOIIPOEKTA AOJDKEH OBITh MPO3PAauHBIM U OTKPBITHIM
JUTS OOIIIECTBEHHOTO KOHTPOJIA. JTO O3HAYaeT, UTo
BCE BCTPEUH, 0OCYXKICHUS M PEIICHHS JTOJDKHBI JI0-
KyMEHTHPOBATbCA M OBITH JOCTYIHBI OOIIECTBEH-
HOCTH.

4. HeszaBucumslit Hanzop. [Ipouecce pazpabotku
3aKOHOITPOEKTa TOJIEKUT HE3aBUCUMOMY HAI30py
CO CTOpPOHBI 3akoHOmaTeNbHOTO Ofopo KabOmHeTa
MuHUCTpoB SAnonuu (www.clb.go.jp/english/), xo-
TOpOE OTBEYaeT 3a 0OecreueHne KOHCTUTYITMOHHO-
CTH U IOPUINYECKON 000CHOBAaHHOCTH 3aKOHOIIPO-
eKTa.

5. [lyOnuunble cirymranus. 3aKOHOIPOEKT JOJ-
KEH OBITh JIOCTYIIEH JUIsi KOMMEHTAPHEB U OT3BIBOB
OOIIECTBEHHOCTU. DTO COACHCTBYET BBISIBICHUIO U
YCTPaHEHHIO TIOTEHIIMATBHBIX KOPPYNIINOHHBIX PH-
CKOB B 3aKOHOTIPOEKTE.

6. IlpaBompuMeHeHHWE W Haka3aHue. 3aKOH
BKJIFOYAaeT B ce0sl YETKWE MEXaHW3MBbI IPaBOIPH-
MEHCHHS U Haka3aHWs, 3a HapyIICHUS aHTHKOP-
PYTILMOHHOTO 3aKOHOAATENbCTBA IMPELYCMOTPEHBI
mTpadbl U YroJOBHAs OTBETCTBEHHOCTh. OCHOBY
AHTUKOPPYIIIMOHHOTO 3aKoHOjaTelIbcTBa SMOHUU
COCTaBIISIIOT: YTOJIOBHBIA Kozekc SmoHum (Www.
cas.go.jp/jp/seisaku/hourei/data/PC.pdf)  (Crares
193. 3noynorpebiieHue BIAaCThIO TOCYAaPCTBEHHBI-
mu ciyxamumu; Crates 194, 3noymnorpebneHue
MTOJTHOMOYHSIMH  CTICITUANBHBIME TOCYAapCTBEHHBI-
mu cinyxammumu; Crares 195. Hanagenue u xecro-
KOCTbh CO CTOPOHBI CIEIHaJIbHBIX TOCYIAPCTBEH-
HEIX cioyxkammx; Crarbs 196. 3moymorpebneHne
CITy’KeOHBIM IOJIO)KEHHEM, MOBJIEKIIIEe CMEPTh MITU
yBEUbE, COBEPIICHHOE CIENHAIbHBIMU TOCYyAap-
cTBeHHBIMH ciryxamumu; Ctarbst 197. [lomyuenmne
B3SITKU / IOJYYCHHUE B3SATKH IO TPEOOBAHUIO / TOITY-
YEeHHE B3SITKH JI0 BCTYIUICHUS B IOIDKHOCTh; CTarhs
197-2. Ilepenada B3sSTKH TpeTbeMy mity; Crarbs
197-3. [lony4eHue B3SITKH IIPH OTATYAIOIINX 00CTO-
SITETILCTBAX / TONYYEHHE B3SITKH MOCIIE OTCTaBKHU C
nomkHocTH;, Crares 197-4. [lomydueHue B3STKH 3a
okazanue BiusiHus, Crarbst 197-5. Konduckanus
Y B3bICKAHHE CYMMBI, SKBHBAJICHTHON CTOMMOCTH;
Cratps 198. [laua B3siTKHM); 3akoH oT 21 OKTAOps
1947 1. Ne120 «O rocynapcTBEHHOMH cTyk0e» (WWWw.
wipo.int/wipolex/en/text/337595); 3akoH ot 19 mas
1993 . Ned7 «O mpemynpexaeHun HeIo0poco-
BecTHOU KoHKypeHiuu» (https://members.wto.org/
crnattachments/2016/IP/JPN/16_0307_00_e.pdf)
(Crarpsa 18 3amper Ha mpeAocTaBICHHE HEMPaBO-
MEpPHOW BBITOJBI HHOCTPAHHBIM T'OCYIApCTBEHHBIM
JOJKHOCTHBIM JIHIaM); 3akoH ot 13 aBrycta 1999
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I. Ne129 «O6 3Tuke ToCymapCTBEHHOM CITy>KObI»
(www.cas.go.jp/jp/seisaku/hourei/data/npsea 2.
pdf); 3akon ot 18 mrons 2004 1. Nel122 «O 3amm-
te ocenomuteneh» (https://elaws.e-gov.go.jp/do
cument?lawid=416AC0000000122);  IlocraHoB-
nenue IlpaButenbctBa or 2000 . NelO1 «Kogekc
3TUKH HAIMOHAJIBHOM TIpakJaHCKOM  CIyKObI»
(https://elaws.e-gov.go.jp/document?lawid=412
CO00000000101).

Hanmzop 3a cobmromeHueM yKa3aHHBIX MpPaBHII
ocyectrisieT [eHepasabHas npokyparypa SnoHun
(www.kensatsu.go.jp/kakuchou/supreme/supreme.
htm). Takum o6pazom B Smonun mocrturaercs 3¢-
(eKTHBHOE YMpaBlCHUE, MPO3PAYHOCTh U TOMOT-
YETHOCTb, @ TaKXKe CHHXXACTCS PHUCK KOPPYIIHH B
nporecce pa3pabOTKH 3aKOHOB.

3akiaouenue

Koppynumst B 3aKOHOTBOpYECTBE Cepbe3Has
mpobiemMa, KOTopasi MOJKET TTOJIOPBAaTh LEIOCTHOCTD
JIEMOKPAaTHUECKUX WHCTUTYTOB U TIOIOPBAaTh JOBE-
pue oOIecTBa K MPaBUTEILCTBY. BOT HEKOTOpEIE
PEKOMEH/TAITUH 110 CHUYKEHHIO KOPPYIIIMOHHBIX PH-
CKOB TIpH 3aKOHOTBOPUYECTBE.

1. YcuneHne mpo3pavyHOCTH U MOIOTYETHOCTH.
JlemyTaTel JOMKHBI OBITH OOS3aHBI PACKPBIBATH
CBOM (PMHAHCOBBICE HMHTEPECHl M MOTEHLIUAIbHBIC
KOH(ITMKTBI HHTEPECOB IO TOJIOCOBAHUS T10 MPOEK-
Ty 3aKOHY. DTO IO3BOJHT OOIIECTBEHHOCTH KOHTPO-
JIUPOBATh JICHCTBHS YWICHOB MapiJaMeHTa U MPUBIIE-
KaTh WX K OTBETCTBEHHOCTH 3a JIFOO0E HEITHYHOE
MOBE/ICHUE.

2. lTloBbllieHne KBaNMU(UKAMKM H YCUIICHHE
STHYECKHUX TMpaBWI. UNEeHBI MapiaMeHTa IOJKHBI
PETYIAPHO MPOXOIUTH 00yYEeHHUE TI0 ITUKE, JUIS T10-
HUMaHUSI BaKHOCTH 3THYECKOTO MOBEICHHS B 3a-
KoHOTBOpYecTBe. OOydeHHe IOHKHO OXBaTHIBATh
Takhe TEMbl, KaK KOH(IMKTHI MHTEPECOB, Tpebo-
BaHUS K PACKPBITHIO MH(POPMAIIUU U MOCIEACTBUS
KOPPYHIIMOHHOTO TIOBEACHUSI.

3. Illupokoe ydactue oOmiecTBEHHOCTH. Beem
3aWHTEPECOBAaHHBIM T'PaKAaHaM CIIEAyeT IpeaocTa-
BUATH OOJBIIIE BO3MOXHOCTEH ISl y4acTHsl B 3aKO-
HOTBOPYECKOM IIpoliecce, HalpuMmep, ImyTeM IpoBe-
JleHUs OOIIECTBEHHBIX CIYIIaHUNA W KOHCYIBTAINH.
DTO MOBBICUT MPO3PAYHOCTh W CHHU3UT PHCK IIPH-
HSTHA YWICHaMU NapiaMeHTa 3aKOHOB, OTBEYAFOIIIX
WX JTUYHBIM WHTEpEcaM, a He HHTepecaM OOIIeCcTRa.

4. Yeunuth MeXaHU3MBI Haa30pa. MexaHHU3Mbl
HaJ30pa JOJDKHBI OBITh YCUJICHBI, YTOOBI FapaHTH-
pOBaTh, YTO WICHHI TapIaMeHTa OyIyT HECTH OTBET-
CTBEHHOCTb 33 CBOM JICHCTBHSA. JTO MOXKET BKIIO-
YaTh HE3aBUCHMYIO KOMHCCHIO TIO 3THKE, KOTOpas
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paccienyer M HaKasblBaeT YJICHOB IIapiiaMEHTa,
YYaCTBYIOIUX B KOPPYNIIHOHHOM ITOBE/ICHUH.

5. VYxecrouuTh HakazaHus. Hakazanus 3a
KOPPYHNIIMOHHOE TIOBEEHUE YJICHOB MapiiaMeH-
Ta OJDKHBI OBITh YBEIMYEHBI, YTO OYIET CIYXHUTh
CACPKUBAOIUM (PaKTOPOM. DTO MOXKET BKIOYATh
mrpadbl, TIOPEMHOE 3aKITIOUEHUE FITH UCKITFOYCHHE
13 TapJaMenTa.

6. BHenpeHmne 35eKTPOHHONW CHUCTEMBI IOJI0CO-
BaHUS. DIEKTPOHHBIE CHCTEMBI TOJIOCOBAHUS MOTYT
CHU3UTH PHUCK MOJKYTa TOJOCOB W IpYyrux (opm
KOpPYNIUOHHOTO ToBeAeHUs. OHU TakkKe MOTYT
cIenaTh MpOoIlecC TONI0COBaHUs Ooliee MPO3pavyHbIM
1 3pPEeKTHUBHBIM.

7. Hoompsate nuadopmaropos. Jluma, coodraro-
[IFe 0 KOPPYNIIMOHHOM MOBEJEHHUH, TOJKHBI OBITH
3AIIUIIEHBI OT MPECICIOBAHUSA. DTO MOXKET TO0Y-
JUTh OOJIBIIIE JIFONCH 3asBIIATH O KOPPYMIIMH, YTO
MpHUBEJET K Ooliee MPO3pauHOMY U TIOJOTYETHOMY
npoIieccy 3aKOHOTBOPYECTBA.

B 1ienmoM, cHuXeHHE KOPPYHIIMOHHBIX PUCKOB
MpH 3aKOHOTBOPYECTBE TPeOyeT COYETaHUs IIPO-
3pavHOCTH, TIOJIOTYCTHOCTH, HAA30pa U HaKa3aHUH
32 HEITUYHOE MOBEACHUE. DTH PEKOMCHJIAIINN MO-
TYT MIOMOYb CO3/1aTh Ooyiee STHYHBIA U PPEKTHB-
HBIH TIpollecC 3aKOHOTBOPUYECTBA, OTBEYAIOINN
0OIIIECTBEHHBIM HHTEPECAM.

OO0pammaeM BHHMAaHHE, YTO OCHOBHBEIM (haKToO-
POM, CIIOCOOCTBYIOLIMM COBEPIICHUIO KOPPYIIIHOH-
HBIX TPaBOHAPYIICHHH, OTHOCUTCS HEJOCTaTOYHAS
3¢ (HEKTHBHOCTH aHTUKOPPYITIIHOHHON SKCIIEPTH3HI,

IIPOBOAMMON pa3pabOTYNKAMH 3aKOHOIIPOEKTOB U
OTCYTCTBHE ITPOTHO3UPOBAHMSI BO3MOXHBIX KOPPYII-
LUOHHBIX PUCKOB, COAEPKAILMXCS B 3aKOHOAATEIb-
HBIX aKkTax. B 3ToH CBSI3U OMHOM M3 MEPCIEKTUB-
HBIX 33]a4 B JIaHHOM HaIlpaBJI€HUH JOJDKHA CTaTh
pa3paboTKa KOMIIETEHTHBIMH OpraHaMu B 0OJIaCTH
IIPOTUBOJEHCTBUS KOPPYILIUU HPUKIATHBIX AHTH-
KOPPYNIUOHHBIX METOAMYECKUX PEKOMEHAALUI 1O
paspaborke HITA u mpaBuit 3THYECKOTO MTOBEIEHUS
[IapIaMEHTaPHUEB, JIOJDKHBI OBITh NPELyCMOTPEHBI
3¢ peKTUBHBIE MEXaHU3Mbl aJIMUHHCTPUPOBAHHUS
AQHTUKOPPYILMOHHOTO 3aKOHOAATENIbCTBA U 3THYE-
CKUX TIPaBUIL

AMOUIIMO3HOW 3aiadedl B MPOTHO3MPOBAHHUU
BO3MO)KHBIX KOPPYILIMOHHBIX PHUCKOB J0JKHA CTaTh
peanu3anus MpoeKTa aBTOMaTU3UPOBaHHON HH(OP-
MAaIMOHHO-aHAIMTHYECKOM CUCTEMBI, AT y1oO0CcTBa
HazoBeM, [IPOMETUY3 (pacumdposka IIpoasu-
HyTas Metpuka U3mepenns YcranoBieHuil 3axo-
HonpoekTa). [IPOMETUY3 no3sonun Obl 3apaHee
OLIEHMBATh 3aKOHOIPOEKThl HA IOTCHLHUAJIbHBIE
KOPPYIIIMOHHBIE PUCKH, a TaKXe JaBaTh MPOTHO3
1o 3pQPEKTUBHOCTH peanu3aliy MpaBuil, Hpeayc-
MOTPEHHBIX 3aKOHOIIPOEKTOM. Peanusanus npoekra
ITPOMETHUY3 — 3TO0 B3auMOACUCTBHE HAYIHOTO
cooO1iecTBa, OM3HEC CTPYKTYP U TOCYAapCTBA.

[lonaraem naHHOE OpPUTMHAIBHOE AHAINUTHYE-
CKOE HCCIeJOBaHHE IOCIOCOOCTBYET BhIpabOTKE
METOIMYECKUX PEKOMEHIAIMH B 3aKOHOTBOPYECKON
JESITeNbHOCTH, NPUHECET IPAKTHUYECKYIO MOJb3Y
npu paspabotke HITA.
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INHERITANCE STATUTE:
A COMPARATIVE ANALYSIS
OF THE LEGISLATION OF DIFFERENT STATES

In the modern period, as a result of the comprehensive development taking place in the international
arena, there has been an increase in the number of hereditary relations of an international nature. Regula-
tion of basic international hereditary relations deemed to be one of the urgent problems of our time. The
reason for this problem is that the substantive rights of States in this area differ from each other. Studying
the legislation of the world countries in the field of inheritance and conducting a comparative analysis,
we observe significant differences, the absence of an international regulatory mechanism in this area or
the presence of certain legal gaps. It is obvious that legislative acts in the field of regulation of these rela-
tions are different both in content and in form.

There is no consensus on the statute of inheritance in international law. So, according to some ap-
proaches, the statute of inheritance refers to the constituent elements of this statute, or rather the circle of
relations that it covers. These constituent elements have been defined in various forms in the substantive
law of States.

According to another approach, the statute of inheritance refers to the law that will apply to inheri-
tance relations in general. This right is determined by means of the rules on conflict of laws. This opinion
can be found in variety of literatures.

Key words: mandatory share, statute of inheritance, heirs, inheritance by law, inheritance by will.
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Myparepaik cTaTyT: apTYpAi MEMAEKeTTepAH,
3aHHAMAaCbIH CaAbICTBIPMAABI TAAAQY

Kasipri keseHAe XaAblkapaAblk, apeHasa OOAbIM >KaTKaH >KaH->KakTbl AaMy HOTMXKECIHAE
XaAbIKAPaAbIK, CUMaTTaFbl MyaprepAik KaTbIHACTAp CaHbIHbIH 6CYi 6aKarAbl. XaAblKapaAbIK, Kapananbim
MyparepAik KaTblHaCTapAbl peTTey Kasipri 3amaHHbIH 83eKTi MoceAeAepiHiH 6ipi aen anTyra 6oAaAbI.
Bya MaceaeHiH cebebi — OYyA caraparbl MEMAEKETTEPAIH MaTepuasAblK, KyKbIKTapbl Oip-OipiHeH
epeklleAeHeAl. MyparepAik caAacblHAQFbl 9AEM MEMAEKEeTTEepiHiH 3aHHaMacblH 3epTTei OTbIPbIn
JKOHE CaAbICTbIPMaAbl TaAAQYy YKacal OTbIpbin, 6i3 alTapAbIKTal arbipMaLIbIAbIKTAPAbI, OCbl CaAaAaFbl
XaAbIKApaAbIK, PeTTey MEXaHM3MIHIH >KOKTbIFbIH Hemece peTteyaeri OeAriAi 6ip OAKbIAbIKTapAbIH
60AYbIH OGaikarimbi3. bi3 ByA KaTbiHaCTapAbl peTTey CaAacblHAAFbl 3aHHAMAABIK, akTIAEPAiH Ma3MyHbl
>KaFblHaH AQ, popMachbl >XarblHaH AQ 8PTYPAI EKEHIH Kepemi3.

XaAbIKapaAblK, KyKbIKTa MyparepAik maprebeci TypaAbl KoHceHcyc >ok. CoHbiMeH, Keibip
TacCiAAepre CalKec, MyparepAik TypaAbl 3aH 0Cbl 3aHHbIH, KYPaMAac SIAEMEHTTEpPIH, ABAIPEK alTKAHAQ,
OA KaMTUTbIH KaTbiHacTap wexbepiH 6iaaipeai. ByA Kypama sneMeHTTep MEMAEKETTEPAIH MaTEPHAAADIK,
KYKbIFbIHAQ 8P TYPAI (hopMaaa aHbIKTaAAbI.

backa TaciAre cevkec, MyparepAik TypaAbl 3aH, >KaAMbl MyparepAik KaTblHacTapFa KOAAAHbIAQTbIH
3aHFa KATbICTbl. BYA KYKbIK COKTbIFbICY KYKbIFbIHbIH HOPMaAapbl apKblAbl aHbIKTaAaAbl. byA mikipai
OPTYPAI Aepekke3aepAeH Tabyra 6OAaAbI.

Ty¥iH ce3aep: MIHAETTI YAEC, Mypa TypaAbl epexke, MyparepAep, 3aH 0oibiHLLA MyparepAik, ecMet
6OoVibIHLLIA MyparepAik.
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HacAeACTBeHHbINM CTaTyT: CpaBHUTEAbHbIM aHAAU3
3aKOHOAQATEAbCTB pPa3HbIX TOCYAApCTB

B coBpemeHHbI1 Mepuoas B pe3yAbTaTe BCECTOPOHHEro pPasBWUTUSI, TMPOMUCXOASLLErOo Ha
MEXAYHAapPOAHOM apeHe, MPOM3OLUEA POCT UYMCAA HACAEACTBEHHbIX OTHOLUEHWI MEXAYHAapOAHOro
xapakTepa. PeryampoBaHue MeXAYHapOAHbBIX 3AEMEHTAPHbIX HACAEACTBEHHbIX OTHOLUEHWM, MOXXHO
CKa3aTb, SIBASIETCS OAHOM M3 aKTyaAbHbIX MPOOAEM COBpemMeHHOCTM. [lpuunHa 3Toi npobaembl
3aKAIOYAETCS B TOM, UYTO MaTepUaAbHble MpaBa roCyAapCTB B 3TOM chepe OTAMYAIOTCS APYT OT Apyra.
M3yyas 3aKOHOAATEABCTBO FOCYAApPCTB MMpA B cpepe HaCAEAOBaHWMS M MPOBOAS CPABHUTEAbHBbIN
aHaAM3, Mbl HAOGAIOAQEM CYLLECTBEHHbIE PA3AMUMS, OTCYTCTBME MeXaHU3Ma MEXAYHApPOAHOro
peryAMpoBaHusi B 3TOM cdepe MAM HaAMuMe OMpeAeAeHHbIX MPOGEAOB B PEryAMpOBaHWM. Mbl
BUAMM, UTO 3aKOHOAQTEAbHbIE aKTbl B OOAACTU PEryAMPOBAHMS 3TUX OTHOLIEHWMI PA3AMUHbI KaK MO
COoAEep>KaH1Io, TaK 1 Mo qropme.

B MeXAyHapoAHOM MpaBe HeT eAMHOrO0 MHEHWMSI OTHOCUTEAbHO CTaTyca HacAeAOBaHus. MTak,
COrAQCHO HEKOTOPbIM MOAXOAAM, 3aKOH O HAaCAEAOBaHWM OTHOCWUTCS K COCTaBASIOLLMM 3AEMeHTaM
3TOro 3aKOHa, UAM, CKOpee, K KPYry OTHOLLEHWIM, KOTOPbIe OH OXBATbIBA€T. DTW COCTABHbIE SIAEMEHTbI

ObIAM OMpeAeAeHbl B Pa3AMUHbIX hOpMax B MaTEPUAALHOM MPaBe roCyAApCTB.

CoraacHo ApPYromy MoAXOAY, 3aKOH O HACAEAOBAHWM OTHOCUTCS K 3aKOHY, KOTOpblii OGyAer
NMPUMEHSITbCS K HACAEACTBEHHBIM OTHOLLEHMSIM B LLIEAOM. DTO MPABO OMPEAEASETCS C MOMOLLbBIO HOPM
KOAAM3MOHHOIO MpaBa. ITO MHEHME MOXKHO HalTW B CamMblX Pa3HbIX MCTOYHMKAX.

KatoueBble croBa: 06s3aTeAbHas AOAS, CTaTyT HACAEACTBA, HACAEAHUKM, HACAEAOBAHME MO 3aKOHY,

HaCA€AOBaHMeE 1Mo 3aBeLaHUIo.

Introduction

Inheritance is one of the ancient legal institutions,
which was formed on the basis of religious, cultural,
economic, social influences which are relevant to a
particular society of conservative nature. The latter
feature makes it rather difficult to carry out legal
generalizations concerning inheritance. Inthisregard,
the generalization (unification) of legal norms in the
field of inheritance is one of the main problems of
modern private international law. It is no coincidence
that one of the issues to which the Hague Conference
on the Unification of Private International Law has
paid more attention since the very beginning of its
existence is related to inheritance. One of the main
methods of overcoming this problem, which is
certainly relevant at the present time, is to ensure
the harmonization of national legislation of States.
To do this, it is necessary to study and determine
the differences between national legal systems and
State legislations. By identifying and eliminating
these differences, it will be possible at least to create
unified and uniform rules on conflict of laws. As
it was noted, the legal regulation of inheritance
relations is fundamentally different in national legal
systems. The presence of existing differences leads
to the problem of a certain conflict (contradiction).
In order to resolve these conflicts that may arise, it
is necessary to identify various circumstances that

may cause a conflict. To do this, it is necessary
to conduct a comparative analysis of the national
legislation on inheritance.

Materials and methods

While analyzing inheritance statute, the latest
doctrinal developments made by scientists, like
G.C. Kennet, J.S. Marius, G.R.V. Maria, M.S. Abra-
menkov, A.M. Abdulkhalikov, E.P. Voitovich, and
others, were used. When writing the study, a set of
general and special methods of cognition were tak-
en into account: systematic and theoretical analysis,
comparative legal, historical analytical, structural
logical, technical methods etc.

Results and discussion

As a result of a comparative analysis, we
can make such a preliminary conclusion that the
differences in legislations in the field of inheritance
are mainly in the circle of heirs, the amount of the
mandatory share, the form of the will, freedom of
will while composing a will, the fate of the inherited
property, etc. Sum of these issues on conflict of laws
is the statute of inheritance.

The Statute of inheritance defines the solution
as general issues — about the grounds for the transfer
of property by inheritance (law, will, inheritance
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contract, donation in case of death, etc.), about the
composition of the inheritance (types of property
that can be inherited), conditions (time and place)
the discovery of inheritance, the circle of persons
who may be heirs (including the resolution of the
issue of “unworthy” heirs), and special issues related
to inheritance on certain grounds — directly on the
basis of the law (by law), by will, in the order of the
inheritance contract, etc.

It should be noted that the norms of substantive
law governing inheritance relations in the Republic
of Azerbaijan (hereinafter — AR) are enshrined in
the Civil Code of the AR (hereinafter — the Civil
Code), and norms on the conflict of laws are in the
Law of the AR “On Private International Law” of
2000 (hereinafter — the Law on PIL), including in
bilateral and multilateral international treaties to
which the AR is a party. However, as is known
from the legislative practice of States, these norms
are established in various regulatory legal acts. So,
in post-Soviet countries such as Estonia, Georgia
and Ukraine, these norms are enshrined in the Civil
Code and in the laws on PIL as in the Republic
of Armenia, while in such post-Soviet countries
as Belarus, Uzbekistan, Kazakhstan, Russia,
Tajikistan, etc., these norms are provided for in
the Civil Code. And in some states, for example,
in Bulgaria, inheritance relations are regulated by
a special law “On Inheritance” (dated January 29,
1949).

Of course, the legislative position of States on
this issue is primarily due to the law system to which
the national law systems of these States belong. In
other countries with such a law system, inheritance
relations are regulated by the relevant articles of
the French Civil Code (hereinafter FCC) contained
in Annex I “On Inheritance” and Appendix II “On
various ways of acquiring property”, in Germany
— in book V “On inheritance”, in Switzerland — in
book III “About inheritance” of the Civil Code and
in the Swiss Federal Law on Private International
Law of 1987.

In the countries of the common law system, these
relations are regulated through special laws and
judicial precedents. The regulation of inheritance
relations in the UK was carried out in accordance
with the Wills Act of 1837 (the Wills Act), the 1963
Law of the same name implementing the provisions
of'the 1961 Vienna Convention on the Form ofa Will,
the 1918 Law on the Wills of Soldiers and Sailors,
the 1925 Law on the Management of Inheritance,
the 1938 Law on Inheritance, the Inheritance Law
of 1975, the Law on the Reform of Inheritance Law
of 1995.
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In the United States (hereinafter — the US),
inheritance relations are regulated by special laws
adopted by the States themselves, along with the
laws adopted at the federal level. As we know, the
US law system has its own peculiarities. That is,
all states have a single federal structure, while each
state has its own unique law system. Although the
US belongs to the Anglo-Saxon law system, the state
of Louisiana has a Romano-Germanic law system.
Hence, hereditary relations here are regulated by the
main provisions of the Civil Code of 1825, compiled
on the basis of the Federal Civil Code. In addition,
in 1969, a Unified Inheritance Code was adopted in
the US. This code has been adopted in whole or in
part in many states.

Inheritance by law

The emergence of hereditary relations, as we
know, occurs on two grounds: by law and by will.

Inheritance by law is unambiguously
understood as the absence of a deceased testator’s
will determining the fate of his left property.

As we can see from the concept given in Article
1132.2 of the Civil Code of the AR (CC of AR),
hereditary relations by law arise on two grounds.
The first is the absence of a will. That is, the
deceased does not define a will as the basis of his
last will, hereditary relations also arise according to
the law as well. But if the deceased person had a
will, then this would be the basis for the emergence
of hereditary relations under the will. Another case
is that a will is considered invalid in whole or in
part. As it is clear, a person has a will, but since it
does not meet the form or other requirements, the
will is considered invalid by the court in whole or in
part. As a result, there is inheritance by law.

In our civil legislation, it can be found other
grounds for the emergence of inheritance by law.
One of such cases is to bequeath some parts of
the inherited property. In other words, a person
bequeaths only a part of his property in his will.
Thus, the bequeathed part of the property is
subject to the norms of legislation providing for its
application to inheritance relations under the will.
On the other hand, inheritance by law applies to
inherited property that has not been bequeathed.
In the civil law literature, this is called mixed
inheritance (Geyushov 2012: 529).

Inheritance is usually understood as the fact of
death and the consequences that occurred after it.
But the circle of heirs by law is not the same for
all States. Both the scope of responsibilities and
the amount of inherited property that they will
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receive are fundamentally different in all countries,
including Islamic States.

In accordance with Article 731 of the FCC, if the
deceased has no will, his/her relatives and spouse
act as heirs of the deceased.

According to this Article, heirs in France are
divided into 4 categories. However, in accordance
with Article 725 of the relevant Code, in order to
inherit, it is necessary to exist at the time of the
initiation of the inheritance. Here, the concept
of existing at the time of the initiation of the
inheritance includes a broad content. By the time
of the initiation of the inheritance, the persons who
were not conceived during the testator’s lifetime and
were born dead after his death cannot act as an heir.

The fact that one of the relatives of the previous
queue is alive automatically invalidates the heirs
of the next queue (CC F art.734). Before the
amendments to the Civil Code of 2001, children
born out of wedlock could not act as heirs.

However, this discrimination was completely
eliminated after the 2005 reforms, and these
children were entitled to a share in the inheritance,
as well as children born from official marriages. The
impetus for this reform in French legislation can be
considered the 2001 court case of the European Court
of Human Rights entitled “Mazurek v. France”.
The plaintiff here is a child born from an informal
marriage. The claim is based on the distinction in
hereditary relations of children born from “official”
and “informal” marriages. Thus, until 2001, under
the French law, children born in an official marriage
were entitled to a larger share of inheritance than
children born in an informal marriage. In relation
to them, others had the right to receive half of their
share of the inherited property of their parents.

The Court found that, along with Article 1 of
Protocol I, Article 14 of the Convention (allowing
discrimination) had been violated. As a result, in
2001, amendments were made to French legislation,
which formalized that children born from official
and informal marriages have equal inheritance
rights. Another interesting example of the inability
of children born out of wedlock to act as heirs is the
case of Marx v. Belgium before the European Court
of Human Rights. Thus, according to Belgian law, the
procedure for recognizing motherhood in children
born out of wedlock is significantly complicated, so
the child is legally without a mother for some time.
The plaintiff filed a lawsuit with the European Court
of Human Rights, claiming disrespect for her family
life and discrimination against her because she was
an illegitimate child. The lack of legal recognition
of the fact of motherhood deprived her of the right

to officially act as her mother’s heir. However, on
March 31, 1987, the Court, on the basis of Article 8
of the Convention, made a final decision (Council of
Europe 1998: 146). In accordance with this decision,
changes were made to Belgian legislation aimed at
eliminating discrimination between illegitimate and
children born during marriage. Parties in a civil
marriage can act as heirs to each other only when
their names are mentioned in the will (Article 763
of the FCC).

It should also be mentioned that in 2009-2010,
German inheritance law underwent a radical reform.
According to German law, the heir does not need
to apply to any notary in connection with the
acceptance of the inheritance. That is, the end of the
term of acceptance of the inheritance is considered
automatic acceptance of the inheritance (Civil Code
of Germany, para. 1943).

But the right of heirs to refuse inheritance
exists in each case. However, from the same
law system, one can even say that, despite the
similarity of the provisions of their legislation, both
in Azerbaijan, Russia, and in other CIS countries,
these circumstances are completely different. In
accordance with Article 1243 of CC of the AR, the
heir is considered to have accepted the inheritance
when he has applied to the relevant notary authority
with an application for acceptance of the hereditary
property, has begun to own or actually manage
the inheritance. That is, unlike Germany, without
taking any action, it is not automatically considered
to have accepted the inheritance. Hence, it can be
concluded that failure to perform any of the listed
steps should be considered a waiver of inheritance
after the expiration of the term. But in Article
1256 of our Civil Code, it is noted that a person,
that is, an heir, must file a statement of refusal of
inheritance with a notary. We believe that these two
articles contradict each other, and, in our opinion,
Article 1256 should be excluded from the Civil
Code. In practice, there are enough problems with
this issue. Thus, the deceased has 2 or 3 heirs and
one immovable property, which should be divided
between them in a joint manner. Only two of them
applied to the notary regarding the acceptance of
hereditary property. The other heir did not take any
action in this regard. Despite the fact that the term
has expired, the division of this hereditary property
cannot be carried out because of one heir. That is
why Article 1256 should be removed from the CC of
the AR and the failure to perform any actions should
be equated with the rejection of inheritance.

The legislation of the states forming on the basis
of the Model Civil Code in the CIS also differs

151



Inheritance statute: a comparative analysis of the legislation of different states

from each other. This differs both in the circle of
legitimate heirs and in their sequence, as well as in
the circle of legitimate heirs entitled to a mandatory
share. First of all, it should be noted that the term
universal succession is not used in the civil codes of
all these States.

This term is used in the civil codes of Russia
(Article 1110), Kazakhstan (Article 1038) and
Belarus (Article 1031). As a difference in the circle
of legal successors, we can cite the term that only
children born alive after the death of a person
mentioned in the civil legislation of Turkmenistan
(Article 1096 of CC), Moldova (Article 2178 of
CC), Georgia (Article 1307 of CC) can be heirs. All
these terms are based on Moldovan civil legislation.
There are significant differences in the order and
circle of heirs. Thus, if there are two of them in the
legislation of Turkmenistan (Article 1129 of CC),
then there are eight in Russian legislation (Articles
1142-1148 of CC), in Azerbaijan (Article 1159 of
CC), in Georgia (Article 1336 of CC) this circle
is five in accordance with the legislation (Ruggeri
2019: 249).

The circle of heirs, as we know in our national
legislation, is five. The circle of heirs in the
legislation of states is almost radically different from
each other. But especially noticeable differences
between them exist in the circle of heirs of the
fourth and fifth line. When analyzing the national
legislations of the States, the fourth and fifth circles
of heirs include persons who have received the right
of inheritance by submission. For instance, from the
civil legislation of Germany it seems that the heirs
of the fourth stage of our civil legislation acquire
the status of heirs as a result of a single presentation
of the heirs of the third stage according to the civil
legislation of Germany. According to our legislation,
heirs of the fifth stage receive the right of inheritance
as a result of the double representation of heirs of
the fourth stage, specified in the national legislation
of Germany. In our opinion, the position of the
German civil legislation is more appropriate. Thus,
German legislation preserves hereditary property
within the family and expands the circle of heirs. In
addition, sequence existing in German law is more
appropriate.

In Ukraine, this circle is completely different.
If in the legislation of the other States the circle
of heirs is prescribed as a specific norm, then
according to the legislation of Ukraine this circle
can be changed after the death of a person under
an agreement concluded between the heirs and
notarized (Article 1259 of CC). In the legislation
of almost all countries, as well as the CIS Member
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States, alive husband or wife is indicated in the list
of heirs of the first degree. The main reason for his/
her exclusion from the list as an heir is the actual
and legal termination of marital relations. All these
differences lead to quite complex problems in the
regulation of hereditary relations. For example,
in Azerbaijan, Russia, etc. in general, monogamy
exists in the CIS States. That is, according to
Azerbaijani legislation, a person can legally be in
only one marriage union at the same time. And what
happens if a citizen of the AR enters into a marriage
relationship in accordance with his legislation in
another state where polygamy is allowed? So, does
this marriage contradict our public rule? Can the
parties in such a marriage be each other’s heirs? At
this time, the question arises about the recognition of
marriage in Azerbaijan as a primary conflict of laws
issue before the settlement of hereditary relations.
According to the legislation of the AR, its legislation
recognizes only monogamy. Consequently, the
parties in such a marriage cannot be heirs of each
other. However, it is obvious that although the
legislation of the AR does not recognize legal acts
that contradict the general rule, but, in some cases,
it recognizes the legal consequences arising from it.
As these circumstances, we can specify the alimony
obligation. We also believe that inheritance relations
are a right that is related to the right of ownership.
From this point of view, we believe that even if we
do not recognize marital relations, in the sense of
human rights protection, recognition of hereditary
relations resulting from this marriage would be
appropriate.

Inheritance by will

Inheritance, the conditions and rules of which are
determined by the will of the testator in accordance
with the law, is called inheritance by will. When
we talk about a will in the legislation of all States,
then a will is understood as the last will of a person,
providing for the disposal of his property in the case
of his death.

Article 1166 of the CC of the AR defines a will
as follows: a person may bequeath his property or
part of it to one or more persons, both heirs and
outsiders, in the event of his death.

A will may be accepted as an act of disposal
by a person of property and non-property rights
belonging to him [2, 156]

The conditions and procedure for the emergence
of inheritance by will, unlike inheritance by law, are
determined not by law, but by the will of the testator.
However, this does not indicate that inheritance
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by will is contrary to the law. If the testator’s will
contradicts the law, this circumstance leads to its
invalidity. By inheritance by will, we mean the
emergence, development and termination of legal
relations related to inheritance. These relationships
are reflected in certain legal facts. These are the main
facts underlying inheritance by will in legal facts.
Consequently, one of the legal bases of inheritance
by will is a will.

A will, as we know, is a one-sided transaction,
which in itself reflects the last will of a person.
Article 326 of the CC of the AR notes that a unilateral
transaction creates obligations for those who
concluded it, the concept in this form is enshrined
in the Civil Code of many other States, including
the Russian Federation. However, according to
many doctrines, including A.G. Sarayev’s approach,
making a will does not create any obligations
for a person. In his opinion, even cases are not
excluded when the legal consequences do not occur
as the person who made the will believes. Such
circumstances include the refusal of heirs from
inheritance by will, the death of heirs, recognition
of their incapacitated heirs. We don’t completely
agree with the author’s opinion. Because a will is
a transaction aimed at appointing heirs and creating
property rights for them by this means. That is, it is
a transaction aimed at creating property rights for
heirs.

The concept of a will enshrined in our legislation
can also be found in the legislation of other States.
In Spanish law, it is implied that a person disposes
of all or a certain part of his property after his death.
In our opinion, the concept of a will is quite exhaus-
tive and satisfactory.

Inheritance law is based on two principles in the
legislation of all States: freedom of will (testament)
and protection of the interests of families.

The principle of freedom of will is directly re-
flected in our legislation (Article 1166). This prin-
ciple is based on the fact that the person making the
will must express his will, change or cancel it com-
pletely independently. No one should directly or in-
directly put pressure on the testator. But it should
be noted that the principle of freedom of will is not
absolute. That is, this freedom is restricted in cases
provided for by law, in order to protect the interests,
interests of others. The principle of freedom of will,
as in Azerbaijan, is provided for in the legislation of
other States.

The norm ensuring the freedom of the will is
reflected in Article 1937 of the civil legislation of
Germany, Article 895 of the FCC. Another interest-
ing norm in German civil law is reflected in Article

1939. This Article notes that the testator may be-
queath a certain part of the inherited property to any
person without defining him as a personal heir. The
difference between the norm reflected in this Article
and Article 1937 is that in this form, persons acquire
ownership only of a certain part of the deceased’s
property, without assuming any obligations (Ken-
neth 2011: 55).

Another case limiting the principle of freedom
of the will is the institution of a mandatory share
(Article 1193 of CC of the AR). The institution of a
mandatory share in one form or another is reflected
in the legislation of almost all countries, especially
in the Romano-German law system. A mandatory
share means restricting a person’s freedom to make
a will, that is, to limit his last will in the interests of
family members. The main purpose of the institution
of compulsory insurance is to preserve family ties,
protect the rights of persons in need of hereditary
property, which will be inherited from the testator.
According to some approaches, a mandatory share
means limiting a person’s right to a will in a certain
form. In accordance with Article 1193 regardless of
the will of the deceased person, the children, parents
and husband (wife) of this person have the right to
a mandatory share in the inheritance. This Article
is reflected in Article 1149 of the CC of the Rus-
sian Federation in a slightly different form. Thus,
in this Article it is noted that incapacitated children
of the deceased, incapacitated parents or spouse
and disabled persons who are dependent on him act
as heirs entitled to a mandatory share. That is, as
we mentioned above, those who depend on the de-
ceased person have the right to a mandatory share. If
the will is the last will, and the execution of the last
will is the right of every person. Therefore, in our
opinion, it would be more expedient to make some
changes to this Article of our legislation, changing
it as granting the right to a mandatory share to the
disabled children of the deceased, disabled parents
or spouses and disabled persons who are dependent
on them. At the same time, everyone has the right to
use their property in any form, to any extent. This is
reflected in Article 1 of Protocol I of the Convention
for the Protection of Human Rights and Fundamen-
tal Freedoms. The relevant Article notes that every
individual and legal entity has the right to peaceful
use of their property rights. It is from the point of
view of ensuring that this Article of the Protocol is
not violated, as well as from the point of view of the
execution of the last will of the person, it would be
advisable to make this amendment to our legislation.

French and German legislations also contain
provisions on the right to a mandatory share in the
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inheritance. Articles 2303 and 2338 of the German
Civil Code provide for an indication of a “manda-
tory share”. But according to this provision, a man-
datory heir is considered a creditor, and not an heir
by law. That is, these are persons who have the right
to demand from the heirs according to the will the
share that they will get.

The study shows that the institution of manda-
tory share is known in a certain form along with the
legislation of the AR and the legislation of other
countries. If we have the right to a mandatory share
for all heirs of the first stage without the need for
any activity and disability, then in other states cer-
tain conditions are provided for this. The presence
of such differences in practice creates significant dif-
ficulties in regulating basic foreign hereditary rela-
tions. For example, can a citizen, for whom the right
to a mandatory share is provided, exercise his right
to a mandatory share if there is hereditary property
on the territory of a State where such a share is not
provided for by law? According to Article 29 of the
Law on Private International Law, inheritance rela-
tions are generally regulated by the legislation of the
last permanent place of residence, except in cases
when the deceased testator chooses the legislation of
the country of which he is a citizen. Consequently,
these relations can be regulated by both laws. We
believe that the development of uniform rules on the
conflict of laws to eliminate such cases would be an
appropriate step.

Another important point of hereditary legal rela-
tions under the will, is to define the requirements
established for the person who made the will. These
requirements are reflected in Article 1167 of the CC
of the AR. In accordance with this Article, the per-
son who made the will must be of legal age; have
legal capacity; be able to consciously judge his ac-
tions at the time of the will.

If only individuals can act as testators, individu-
als and legal entities, including the State and mu-
nicipalities, can act as heirs in case of inheritance
by will. Therefore, for the emergence of these legal
relations, an important condition is that a person has
legal capacity. Our civil legislation provides as a
prerequisite for the emergence of the ability to make
a will, the legal capability. In our civil legislation, a
person’s full legal capability arises when a person
reaches the age of majority.

All the listed requirements for making a will
are reflected in the legislation of States in a cer-
tain form. Article 663 of the Spanish CC indicates
that any sane person can make a will. According
to Bulgarian law, a person should be able to con-
sciously judge when making a will. This circum-

154

stance is reflected in Article 177 of the CC of the
Russian Federation. It is noted here that a person
must understand the meaning of his actions. Article
2229 of German law emphasizes that persons with
a mental disorder, mental problems, and generally
unable to consciously realize their actions are not
allowed to make a will. Article 901 of the FCC pro-
vides for that when making a will, a person must be
of sound mind and reach the age of adulthood. That
is, a person should be in full sanity. To be able to
make a will in the US, the rules are somewhat dif-
ferent from being considered legally capable. Thus,
there is no need for the complete mental health or
mental state of the person who made the will. So,
according to the US law, mentally ill people can
also make a will. Even the recognition of a person
as incapacitated by a court decision is not a rea-
son for depriving him of the right to make a will.
For example, in one of the decisions of the Utah
State Court (1994), it was found that the recogni-
tion of the testator’s incapacity in court and the ap-
pointment of a guardian to him does not prevent
the drafting of a will, since this procedure requires
less legal capability than for other transactions.
The psychological state of the testator must meet
3 basic conditions: 1. He must understand the es-
sence of the action he is performing; 2. The person
to whom he has bequeathed must be someone he
knows; 3. When making a will, he must be fully
aware of his property.

We believe that when making a will, a person
should be fully capable, be aware of the nature of the
actions he performs, and be considered completely
healthy in a psychological sense. The possibility of
a will by persons who do not meet all these require-
ments is not considered appropriate.

In practice, it is often possible to find cases of
recognition of a will as invalid. Thus, the plaintiff
proved that the person when making the will was
not in a state of full sanity, full understanding of his
actions due to illness or other circumstances. It is for
this reason that a will can be declared invalid.

When making a will, an individual must be le-
gally capable. Analyzing the legislation, we can see
that the fact that a person is considered in a full ca-
pability is determined by his full physical health, as
well as the achievement of a certain age limit.

The age limit established by the legislation of
the AR in order to be considered fully capable is 18
years (Article 1167). The age limit for being consid-
ered legally capable without making a will is set in
the legislations of the States in different ways. For
instance, in Spain this age limit is 14 (Article 663),
in Bulgaria — 16, in some countries 18 (the AR, Rus-
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sia, Germany). In England, this age was determined
as 21 years.

The legislation of some States recognizes the
rights of minors to the possibility of making a will.
Among these states are Austria (14), Turkey (15),
Germany (16), Latvia (16), England (18).

The recognition of the rights of minors to the
possibility of a will sometimes occurs within certain
restrictions. For example, in France, minors under
guardianship can do this after they are authorized by
the court or the family council (Article 476 of FCC).
Dependent persons must make a will taking into ac-
count the provisions of Article 901 of CC. In Ger-
many, persons who have reached the age of 16, in
accordance with articles 2232-2233, have the right
to make a will only in the form of a public act. As for
the scope of the orders contained in the will, for ex-
ample, Article 904 of FCC defines that persons who
have reached the age of sixteen and are not released
from custody have the right to dispose of property
only in the amount of two-thirds of the property they
have the right to dispose of. Another interesting ex-
ample is the legislation of Finland. The legislation
notes that the right to a will is acquired by persons
who are officially married and have reached the age
of 15. But at the same time, they have the right to
dispose only of the profit that they received them-
selves (Chapter I, section 9 of the Inheritance Code).

In our opinion, persons who have reached the
age of 16 can already make a will. As we know,
wills are a one-sided transaction in which a person
has the last will. We believe that if a person has cer-
tain property belonging to him, he may already have
the right to dispose of his property at the age of 16.

Another important point for a will is that the will
reflects the will of only one person. In our legisla-
tion, it is noted that the will must contain the will
of only one person. A joint will exists only if the
husband and wife make a mutual will (Article 1169
of CC of the AR). The will drawn up by them among
themselves is combined and makes a joint will. This
norm has found its justification in the legislation of
other States. For instance, Germany, Russia, Geor-
gia, Turkmenistan, Ukraine, Austria, England, etc.
However, the legislation of some countries allows
the joint will of partners in the marriage of a hus-
band and wife or in a same-sex marriage. For ex-
ample, Article 602 of the General Civil Code of
Austria defines that spouses or partners in same-sex
marriages can make a joint will. Another similar
norm is reflected in German legislation. German
civil law states that both joint and mutual wills are
permissible (Article 2265). Another interesting case
is noted in the legislation of Sweden and Denmark.

On the basis of these laws, a mutual will of close
relatives is adopted by law. The opposite of these
states is France, Spain, Italy, Bulgaria, Kyrgyzstan,
Moldova, Tajikistan, Uzbekistan, Belarus, the leg-
islation of these states does not accept joint wills in
any case.

The Washington Convention on the Uniform
Law on the Form of a Will of October 26, 1973 also
prohibits the adoption of joint wills in any case.

As other circumstances limiting the last will
of a person, setting it within a certain framework,
it is possible to note the requirements for the form
of a will. In the legislation of States, this issue has
been reflected in certain forms. That is, wills must
be drawn up in accordance with the form required
by law. Failure to comply with this form leads to
the invalidity of this transaction, as well as to the
violation of the last will of the person. According
to the legislation, the forms of making a will differ
significantly from each other. So, wills can be in a
simple written, notarial, oral, closed form.

According to the Civil Code and inheritance leg-
islation, a will in all cases must be drawn up only in
writing form. Making a will orally is not allowed
by the legislation of the AR. But in some European
countries, an oral will is allowed in exceptional cas-
es. For example, according to the Swedish Inheri-
tance Law, a will can be drawn up orally in the pres-
ence of 3 witnesses in emergency situations, that is,
in the case of an infectious disease, as well as in the
case of war. According to articles 2249 and 2250 of
German CC, a will can only be drawn up orally in
the presence of 3 witnesses during wartime, when
communication with the outside world is interrupt-
ed. In England, Turkey, Switzerland, a similar case
is provided for in the legislation.

The main and only form of will in countries with
a common law system is a will certified by witness-
es. Other than that, there was no form of will. It is
drawn up by the testator himself or another person
on his behalf. As stated in Article 9 of the English
Wills Act, a will can only be written by the person
himself or by another person on his behalf. But the
same Article also defines that the will must be signed
by the testator in the presence of two witnesses. In
accordance with the Law of 1837, witnesses signing
a will can in no case be persons who will profit from
the will in any form.

The application of norms that differ from those
specified in the legislation occurs in the event of
any extraordinary circumstances, a sea voyage or
any event that forces a person to make a will for his
property. Similar cases are provided for in the civil
legislation of Russia (Article 1129), Germany (Ar-
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ticle 2249-2252), France (981-996), Sweden (506-
508). Such wills are drawn up in a simplified form,
in the presence of witnesses. But such wills are valid
for a certain period of time. The beginning of the
validity period of wills begins from the moment of
elimination of special circumstances.

The legislation of the AR reflects the provisions
related to these issues. Thus, according to Russian
legislation, the drafting of a simple handwritten will
in the event of any extraordinary circumstances is
considered permissible. That is, the writing of wills
written by hand by the person himself and not re-
quiring notarization is allowed only in this case. On
the contrary, our legislation allows for the writing
of both notarial and simple household wills (Article
1186).

In general, household wills give a number of
advantages. Thus, forgery is prevented, since the
will is drawn up by the testator himself. At the same
time, sometimes it may happen that a person’s health
condition will deteriorate dramatically, and a person
will be left alone at home. At this time, a person
can dispose of his property by making household
will. That is, the simplest way to express a person’s
will during extraordinary or unavoidable events is to
make a home will.

In our opinion, adding an article on the resolu-
tion of oral wills to our civil code would be a step on
the spot. We believe that if a will is the final will of a
person to be able to use this right, it must be carried
out regardless of the circumstances. A will is also
the right to dispose of a person’s property. That is, it
is directly related to important human rights. Given

all this, we believe that allowing persons at war to
make oral wills in the presence of three witnesses
when an extraordinary event occurs or when they
face death makes sense for this purpose.

Conclusion

In order to eliminate conflict of laws, it is nec-
essary to ensure the harmonization of the heredi-
tary legislation of States belonging to different law
families, regardless of their form. To this end, it is
advisable to take measures at the regional level to
unify the norms of substantive law. The measures
taken in this direction within the framework of the
European Union and the CIS can be considered ap-
propriate for the current period. We believe that
in order to eliminate future conflicts, Article 1256
should be removed from CC of the AR. One of the
issues creating a conflict in the field of foreign in-
heritance relations is the institution of mandatory
shares. While the right of compulsory share in the
AR applies to each of the heirs under the law of
the first stage, in many countries this issue is de-
fined differently. A mandatory share is an institu-
tion that restricts a person’s right to make a will,
in other words, his final will. Taking into account
the inviolability of property rights and the right of
everyone to use their property in any volume and
form, as well as future conflicts of laws, we believe
that some changes should have been made to the
civil legislation of the AR, or it would be more ap-
propriate to change it in order to transfer it to their
spouse and dependents.
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