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PROBLEMS OF LEGAL REGULATION  
OF INTERCULTURAL COMPETENCE OF A TEACHER  

ON THE EXAMPLE OF LEGAL EDUCATION

The number of international students is one of the indicators of the international effectiveness of 
universities. That is why we are working to improve the intercultural competence of teachers and staff 
of Kazakhstani universities who work (or will work) with foreign students. The insufficient level of the 
teachers’ ICC complicates the educational process, levels the opportunity to take advantage of the in-
tercultural environment for learning, can lead to a deterioration of group interaction and, as a result, to 
a decrease in the prestige of education in the eyes of foreign students. The focus on the development of 
a scientific and methodological base for the expansion of the teachers’ MCC, thus, confirms the compli-
ance of our project with the growing need to train teachers of the Kazakh higher school to work with a 
multilingual (and multicultural) audience of foreign students.

The aim of the research is to develop a conceptual, legal and methodological framework for build-
ing a sustainable model for expanding the intercultural competence (ICC) of teaching lawyers, with the 
aim of introducing and improving the ICC for training lawyers-teachers of Kazakhstan higher school to 
work with a multilingual (and multicultural) audience represented by foreign students. The results of the 
research will contribute to building more effective models for solving new socio-pedagogical and edu-
cational tasks that the expansion of international academic contacts brings, which in the long term will 
serve to strengthen the competitiveness of higher education in the Republic of Kazakhstan.

The article is based on the materials of a scientific project on the topic: Intercultural competence of 
a university teacher and its impact on improving the competitiveness of higher education in Kazakhstan.

Key words: the right to education, legal education, foreign and exchange students, competitiveness 
of Kazakhstan’s education, intercultural communicative competence. 
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Құқықтық білім беру мысалында оқытушының  
мәдениаралық құзыреттілігін құқықтық реттеу мәселелері

Шетелдік студенттер саны университеттердің халықаралық тиімділігінің көрсеткіштерінің 
бірі болып табылады. Сондықтан да біз шетелдік студенттермен жұмыс істейтін қазақстандық 
университеттердің оқытушылары мен қызметкерлерінің мәдениетаралық құзыреттілігін 
арттыру үшін жұмыс істейміз. Оқытушылардың мәдениетаралық құзыреттілігі деңгейінің 
жеткіліксіздігі білім беру процесін қиындатады, оқыту үшін мәдениетаралық ортаның 
артықшылықтарын пайдалану мүмкіндігін жояды, топтық өзара іс-қимылдың нашарлауына және 
соның салдарынан шетелдік студенттердің көз алдында білім беру беделінің төмендеуіне әкелуі 
мүмкін. Оқытушылардың МАҚ кеңейту үшін ғылыми-әдістемелік базаны дамытуға баса назар 
аударуы, осылайша, біздің жобамыздың шетелдік студенттердің көптілді (және мультимәдени) 
аудиториясымен жұмыс істеу үшін Қазақстандық жоғары мектебі оқытушыларын даярлауға 
деген қажеттіліктің өсіп келе жатқанының сәйкестігін растайды.

Зерттеудің мақсаты көп тілді (және көп мәдениетті) аудиториямен жұмыс істеу үшін 
Қазақстанның жоғары мектебінің заңгер-оқытушыларын даярлау үшін МАҚ енгізу және 
жетілдіру мақсатында заңгер-оқытушылардың мәдениетаралық құзыреттілігін (МАҚ) кеңейтудің 
тұрақты моделін құру үшін тұжырымдамалық, құқықтық және әдіснамалық негізді әзірлеу 
болып табылады. Зерттеу нәтижелері халықаралық академиялық байланыстарды кеңейтуге 

https://orcid.org/0000-0002-6392-4708
https://orcid.org/0000-0002-3537-485X
https://orcid.org/0000-0002-1754-785X
https://orcid.org/0000-0002-0198-5759
https://orcid.org/0000-0003-2863-4075
mailto:Kulyash.Aidarhanova@kaznu.kz
mailto:Kulyash.Aidarhanova@kaznu.kz
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алып келетін жаңа әлеуметтік-педагогикалық және білім беру міндеттерін шешу үшін неғұрлым 
тиімді модельдер құруға ықпал ететін болады, бұл ұзақ мерзімді перспективада Қазақстан 
Республикасында жоғары білімнің бәсекеге қабілеттілігін нығайтуға қызмет етеді.

Мақала ғылыми жобаның материалдары негізінде жазылған: Университет оқытушысының 
мәдениаралық құзыреті және оның Қазақстандағы жоғары білімнің бәсекеге қабілеттілігін 
арттыруға әсері.

Түйін сөздер: білім алу құқығы, заңгерлік білім, шетелдік студенттер мен студенттер 
алмасуы, қазақстандық білім берудің бәсекеге қабілеттілігі, мәдениетаралық коммуникативтік 
құзыреттілік.

К.Н. Айдарханова1*, К.А. Қожабек1, А.А. Тасбулатова1,  
С.К. Атаханова1, Б.С. Шаншарбаева2

1Казахский национальный университет имени аль-Фараби, Казахстан, г. Алматы 
2Евразийский Технологический Университет, Казахстан, г. Алматы  

*e-mail: Kulyash.Aidarhanova@kaznu.kz

Проблемы правового регулирования межкультурной компетентности  
педагога на примере юридического образования

Количество иностранных студентов является одним из показателей международной 
эффективности университетов. Именно поэтому мы работаем над повышением межкультурной 
компетентности преподавателей и сотрудников казахстанских университетов, которые работают 
(или будут работать) с иностранными студентами. Недостаточный уровень межкультурной 
компетенции преподавателей усложняет образовательный процесс, нивелирует возможность 
воспользоваться преимуществами межкультурной среды для обучения, может привести к 
ухудшению группового взаимодействия и, как следствие, к снижению престижа образования в 
глазах иностранных студентов. Акцент на развитие научно-методической базы для расширения 
межкультурной компетенции преподавателей, таким образом, подтверждает соответствие 
нашего проекта растущей потребности в подготовке преподавателей казахской высшей школы 
для работы с многоязычной (и мультикультурной) аудиторией иностранных студентов.

Целью исследования является разработка концептуальной, правовой и методологической 
основы для построения устойчивой модели расширения межкультурной компетенции (МКК) 
преподавателей-юристов с целью внедрения и совершенствования МКК для подготовки юристов-
преподавателей высшей школы Казахстана для работы с многоязычной (и мультикультурной) 
аудиторией, представленной иностранными студентами. Результаты исследования будут 
способствовать построению более эффективных моделей для решения новых социально-
педагогических и образовательных задач, которые несут с собой расширение международных 
академических контактов, что в долгосрочной перспективе послужит укреплению 
конкурентоспособности высшего образования в Республике Казахстан.

Статья написана на основе материалов научного проекта по теме «Межкультурная 
компетенция вузовского преподавателя и ее влияние на повышение конкурентоспособности 
высшего образования в Казахстане».

Ключевые слова: право на образование, юридическое образование, иностранные студенты 
и студенты по обмену, конкурентоспособность казахстанского образования, межкультурная 
коммуникативная компетентность.

Introduction

The scale of the problem to enhance the ICC of 
the university teachers and staff is both, cross-na-
tional (due to the topicality of internationalizing 
higher education in Kazakhstan and in other states 
wishing to open their education for foreign students) 
and cross-sectional (since effective learning in a 
multi-cultural environment goes beyond the pure 
educational sector but reaches out to other spheres 
such as, administration and business, not to men-
tion social communication and interaction). The last 
two decades witnessed ”a rise in the popularity of 

study abroad programmes” worldwide (Tarchi&Su-
rian, 2021: https://www.researchgate.net). Globally, 
the number of international students has risen from 
2 million in 1998 to 5,3 million in 2017 (OECD, 
2019: www.oecd-ilibrary.org). The number of in-
ternational students is among the indicators of the 
international efficacy of universities in, e.g. Times 
Higher Education (THE) World University Ranking 
(https://nacada.ksu.edu).

Internationalization of higher education (HE) is 
a trend relevant for Kazakhstan where 89 foreign-
ers who demonstrated excellence in studies were 
enrolled in higher educational programmes in 2019 

mailto:Kulyash.Aidarhanova@kaznu.kz
https://nacada.ksu.edu
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within the Scholarship programme for education of 
foreign students at the universities of Kazakhstan. 
In 2021, the number of foreign students in Kazakh-
stan who received education grants increased up 
to 240 scholarships for all the levels of higher and 
post-graduate education (Scholarship programme in 
Kazakhstan, 2021). Interest for obtaining education 
in Kazakhstan increased among the foreign citizens 
also when it comes to applying for international mo-
bility grants with the placement in Kazakhstan, as 
well as for governmental and inter-governmental 
support funding. If in 2019, the number of foreign 
students was 16 thousand individuals, in 2021 this 
number increased up to 25 thousand individuals, 
which make approximately 6.5 per cent of the to-
tal number of students in Kazakhstan (Kazakhstan’s 
Independent Agency for Quality Assurance in Edu-
cation, 2021: https://iqaa.kz). 

In 2021 the National project entitled ”Quality 
education “Educated nation”” was adopted by the 
Government of Kazakhstan, envisioning a set of 
measures aimed at increasing the international at-
tractiveness of national education (Decree of the 
Government of Kazakhstan of 12 October 2021: 
www.adilet.zan.kz). This project inter alia empha-
sizes that internationalization of higher education is 
a tendency to remain topical for all the national uni-
versities. Among the universities of Kazakhstan our 
partner universities, al-Farabi Kazakh National Uni-
versity in Almaty and International Kazakh-Turkish 
University named after Akhmet Yassawi in Turk-
estan stand out as the universities accommodating 
15 per cent of all the Turkic-speaking foreign states.

At the same time, internationalization brings 
in “multiple diversities in any given classroom or 
academic program” (Lee, 2017: 85). The growing 
diversity in higher education requires not only ex-
cellent language skills from all the participant of the 
educational programmes, but also an ability to effec-
tively communicate in an intercultural environment 
(Tarchi&Surian, 2021: https://www.researchgate.
net). Known (in most general terms) as intercultur-
al communicative competence (ICC), the said abil-
ity is as significant in an intercultural environment 
as education per se. Research, for example, shows 
that in the sector of international business and com-
merce candidates with proven strong IC often have 
an advantage over other candidate, even though the 
educational level of the former were lower (Sercu, 
2004: 75) (Deardorff, D. 2011: 11).

Mastering IC is significant for all actors in high-
er education: public authorities, university manage-
ment and teachers, not to mention the students them-
selves, because living in a diverse society or mere 

exposure to another culture does not automatically 
mean the ability to effectively solve intercultural 
issues and effectively communicate in an intercul-
tural environment (Deardorff & Jones, 2012: https://
sk.sagepub.com).

Current research findings in the area of ICC in 
higher education conducted by the scholars in Ka-
zakhstan (Amirova et al., 2016: 96, Ignatova et al., 
2015: 127) and by the international scholars reveals 
that conflicts rising in a multi-language and multi-
cultural environment as well as the need to repeat 
the material for the students who do not master the 
language of instruction well, impedes the education-
al process. This proves the urgency for expanding 
the CII-related research in Kazakhstan since master-
ing the ICC becomes a significant pedagogical skill 
for teaching foreign students. ICC deficiency on the 
part of teachers can lead to poorer group interac-
tion within the classroom (Deardorff&Jones, 2012: 
https://sk.sagepub.com) or cause an increased drop-
out rate as the result of (not always overt) attitudes 
on the part of the teacher (Otten, 2003: 125). With 
respect to the university staff, international support 
officers and academic advisors, insufficient ICC 
impacts the learning process indirectly, yet signifi-
cantly by adding to the stress of the advisors, who 
are not always able to handle difficult intercultur-
al situations (Ali&Johns, 2018: https://nacada.ksu.
edu). And this is the crux of ICC, assessing concrete 
conditions in education and communication, in or-
der to make the best out of the interaction (Goth&K-
jelsvik, 2020: 245). 

Thus, the call for the enhanced ICC in higher 
education comes from general societal need in so-
cial cohesion and accommodating diversity in edu-
cation (Riekkinen, 2018: 52). Amidst the conditions 
of internationalizing higher education in Kazakh-
stan undertaking measures for enhancing the ICC 
becomes crucial. Darla Deardorff, the most cited 
author in the area of ICC, justifies the concept of 
an ”internationally competent faculty” (Deardorff, 
2011:8). Nevertheless, in Kazakhstan the situation 
of ICC competent faculties and advisors is far be-
hind the current research advancements. There is no 
requirement of special pedagogical training includ-
ing in ICC neither for the university teachers, nor 
from the university staff. To compare, in Finland, 
the university teachers are increasingly encouraged 
by the universities to obtain special training in uni-
versity pedagogics, of which a diversity component 
is a part. Municipalities require for teaching migrant 
children special ICC education from primary school 
teachers, who are otherwise obligated by law to hold 
an M.A. in pedagogics or an equivalent degree. The 
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demand for increased ICC competence in education 
is also relevant for Norway where changes were in-
troduced in education curriculums, which nowadays 
include a stronger diversity component (Rosnes, 
2018: 281). The recent law amendments require 
from the university teachers training in university 
pedagogics (UiO, Pedagogical Requirements: www.
uio.no). Nevertheless, neither Finland nor Norway 
require ICC training from the other staff in the uni-
versity, which is in a way odd, since academic ad-
visors who work in international departments of the 
university deal on a daily basis with foreign students 
(Charles & Stewart, 1991: 173). 

The implementation of research on the project 
involves the use of an integrated methodology, 
where each task is performed by the most optimal 
research method, according to the presented state-
ment “task – method”

Task 1) Based on the conclusions of modern 
scientific approaches to the MCC, identify strengths 
and limitations in the national and regional legisla-
tion of the Republic of Kazakhstan (RK), program 
documents and standards higher education, in rela-
tion to the place and role of the MCC in the educa-
tional process of universities with the participation 
of foreign students.

Methodology

The composite model of the MCC is taken as 
a basis: knowledge-skills-attitudes (Griffith et al, 
2016: https://onlinelibrary.wiley.com). However, 
our project is aimed at improving only two (cogni-
tive) elements of the MCC in an attempt to increase 
the level of specialized knowledge and specific di-
dactic and communication skills and strategies. We 
do not seek to detract from the importance of the 
(affective component) attitudes, recognizing that it 
is the individual characteristics of the teacher, iden-
tified using patterns formed as a result of interac-
tion between people in different situations, that are 
responsible for showing concern, building trust and 
closeness, sensitivity and respect for the views of 
students (Hanssen, 2017: 9). However, attitudes as 
well as personality traits are difficult to assess and 
measure (Sercu, 2004: 75, Deardorff, 2011: 7, and 
many others). For this reason, we leave the affec-
tive component of the MCC outside the scope of the 
project At this stage of the development of scientific 
views on the MCC, the focus of scientists is shift-
ing from studying “them,” moving to studying “us,” 
putting more and more effort into understanding 
how to cope with the learning process in the diver-
sity society (Rosnes, 2018: 276). The current scien-

tific approach highlights the advantages that a mul-
tilingual and multicultural environment can bring 
to the educational process with the participation of 
competent teachers (Cummins, 2019: 10, Ibrahim, 
2016: 75). Thus, we are trying to show the ICC as a 
two-way process: understanding the peculiarities of 
the Kazakh teaching tradition and knowing what dif-
ficulties foreign students face in the two regions of 
the Republic of Kazakhstan (we) is combined with 
studying the basics of the main foreign teaching tra-
ditions (those that are most represented by foreign 
students in the Republic of Kazakhstan) and how to 
use strengths These traditions are in the multicultur-
al audience in the Republic of Kazakhstan (they).

Task 2)-3) Based on the conclusions obtained 
by completing task number 1, to conduct a compar-
ative analysis of legislation and policy documents 
in the field of higher education, as well as educa-
tional standards in the Republic of Kazakhstan, on 
the one hand, and in Finland and Norway, on the 
other hand. 3) To test the possibility of applying 
the best practices of Finland and Norway studied 
during task number 2 in the conditions of the Ka-
zakh higher school.

Methods and approaches. The leading method 
is comparative law. The choice of jurisdictions for 
comparative analysis is based on the technique of 
comparing the (own) national system and the best 
practices of other states in order to improve national 
practice. The comparison with the two mentioned 
Scandinavian countries is due precisely to the pres-
ence of effective practices in the field of teaching 
foreign students, which is reflected in the results 
of educational activities: Finland places the larg-
est percentage of foreign students in OECD coun-
tries (Finland, Statistics on foreign degree students, 
2018), and Norway is an example of a country 
where foreign students leave some of the best re-
views about educational exchanges (DIKU, 2019: 
https://khrono.no).

Task 4) To prepare a package of scientifically 
based amendments to the current legislation and ed-
ucational standards of the Republic of Kazakhstan 
in the field of higher education.

Methods and approaches. The main method is 
the method of textual analysis of documents and 
sources, and the development of proposals to con-
solidate the need to train the MCC of university 
teachers.

Task 5)-6). To collect up-to-date factual first-
hand data on the urgent needs and problems in the 
educational process in the intercultural environment 
of universities from the point of view of all partici-
pants in this process: foreign students, teachers, em-
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ployees of international departments of universities 
in Almaty and Turkestan.

Methods and approaches. Due to differences in 
the compositional structure and the number of for-
eign students in these locations, differences in cul-
tural and educational traditions, the needs may dif-
fer significantly. The collection of material is carried 
out by the method of semi-structured interviews in 
focus groups among interested actors. The obtained 
data are analyzed by the method of qualitative dis-
cursive analysis of the problems that the participants 
of the educational process face in cross-cultural sit-
uations.

Task 7)-8) Based on the new information re-
ceived about gaps in regulatory regulation and the 
locally determined needs of participants in the ed-
ucational process in the two regions, to develop a 
training module called “Intercultural competence 
in higher education: potential and prospects for ex-
pansion” and a collection of operational materials 
for the module. As well as conducting the mod-
ule “Intercultural competence in higher education: 
potential and prospects for expansion” with the 
involvement of invited lecturers from among the 
above-mentioned collaborators.

Methods and approaches. The specified module 
can be, with certain modifications, about which we 
will prepare the appropriate guide, used in various 
higher education programs that prepare specialists 
to work in an intercultural environment. In order 
to provide the most relevant and meeting the real 
needs of specialists in the workplace content of the 
module, its development is carried out on the basis 
of collaborative design (Deketelaere & Kelchter-
mans, 1996: 75). This method boils down to the 
active involvement of participants and subjects of 
the educational process, as well as partners from 
sectors related to education, who also work in an 
intercultural environment, in planning the structure 
and content of the module. Collaborators (teach-
ers, foreign students, employees of International 
departments of universities, representatives of pub-
lic authorities and public associations) will be in-
volved at all stages of module development: from 
drawing up the module program, selecting educa-
tional literature, to developing plans for a specific 
lecture and determining assessment methods. They 
will be invited to comment and discuss the creation 
of the module throughout the development process 
of the latter.

Task 9) To develop a system for assessing pro-
gress in the expansion of the ICC after completing 
the module “Intercultural competence in higher edu-
cation: potential and prospects for expansion”.

Methods and approaches. This task has no less 
scientific and practical potential than the develop-
ment of a module on MCC that meets local needs in 
a collaborative format, because authoritative inter-
national scientists in the field of IWC have identified 
an urgent need to improve the methods of assess-
ment and measurement of IWC: “in professional 
fields that have adopted an implicit commandment 
about the need to own a strong IWC, and where em-
ployers need effective methods to recognize how 
successfully hired employees will work in situations 
of intercultural contact, it is time to take active and 
systematic Actions to develop an adequate assess-
ment tool for the ICC” (Sercu, 2004: 73-89). Since 
the affective component of the MCC – personality 
traits and attitudes – is the most difficult to assess, 
we will focus on assessing progress in the cognitive 
components of the MCC, namely in assessing 1. the 
acquired specialized knowledge and 2. possession 
of the optimal didactic and communicative strate-
gies of the participants of our training in the form of 
the MCC training module.

Task 10) To make the results of our research 
transferable to various higher education programs.

Methods and approaches. Portability is ensured 
by creating a collection of manuals and explanations 
containing approximate explanations on how to 
adapt the results obtained for use in other disciplines 
and programs. This is achieved by developing a web 
portal with operational materials (lecture plans, vid-
eo interviews, handouts, etc.) for conducting stud-
ies on the ICC, the content of which, with certain 
modifications, can be used in other regions of the 
Republic of Kazakhstan, as well as when teaching 
other disciplines besides law and when teaching at 
other levels of education.

4) methods of collecting primary (source) in-
formation, its sources and application for solving 
project tasks, methods of data processing, as well as 
ensuring their reliability and reproducibility.

The project works with several sets of primary 
data.

Category 1. Official sources and documents. 
The team receives this data from open sources, sys-
tematizes and stores it on protected sources in text 
form. The data is processed without the use of soft-
ware. Data analysis takes place by dividing the data 
content into analytical categories, according to the 
above approaches and theoretical principles.

Category 2. New data obtained through inter-
views in focus groups. The team receives this data 
from interviews, before which participants are in-
formed about the goals, objectives and methods of 
research, and sign a consent form. Responses are 
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recorded in audio format. For processing, the re-
sponses are decrypted, encoded. The results are pro-
cessed using the InVivo data processing program, 
which allows you to identify common topics from 
the available interview data and conduct a language 
analysis of the expressions used by the interview 
participants. Primary and processed data is stored 
on secure sources.

The main part

In pursuits of the goal to increase the interna-
tional competitiveness of Kazakhstan’s higher ed-
ucation, the ability of teachers to effectively com-
municate across the cultures, known as intercultural 
communicative competence-ICC, becomes a pe-
ripheral component across various factors contrib-
uting in the process of reaching this goal. Thus, our 
project aims to design an ICC training for universi-
ty teachers and staff in direct response to the local 
needs and demands from our two regions, Almaty 
and Turkestan, while our self-reflexive methodol-
ogy and flexible operational materials will furnish 
a model that is transferable to other programmes 
across Kazakhstan and, probably also beyond. This 
will be done through the analysis and systematizing 
theoretical, legal, and methodological foundations 
of ICC – which Kazakhstan’s scholarship is not as 
yet substantially equipped with. Our studies meet the 
call for more qualified university teacher equipped 
to effectively deal with the new socio-pedagogical 
tasks which the enhancement of international aca-
demic and educational connections of Kazakhstan 
bring with it vis-à-vis the modern societal challeng-
es related to post-pandemic realities or political and 
social unrest. 

The key tenet of our project is the emphasis on 
the urgency of strengthening the ICC of the univer-
sity teachers and staff, as well as the law students 
who are expected to work in a multicultural envi-
ronment in the future. This project differs from the 
significant amount of similar initiatives as it, first-
ly, aims at elaborating the ICC progress assessment 
tool. Secondly, it keeps up with the collaborative 
approach in staff training: research and approbation 
of results take place in close cooperation with key 
local actors and stakeholders, those being universi-
ty teachers, university language teachers, university 
staff working with foreign and exchange students, 
and the community representatives (NGOs and for-
eign and exchange students themselves) in two re-
gions of Kazakhstan. These regions are Almaty City 
with predominantly Russian-speaking population 
and Turkestan City the inhabitants of which are Ka-

zakh-speaking. Such collaborative approach allows 
us to design ICC training model in direct response 
to the local needs and demands from our study re-
gions in Kazakhstan, while our self-reflexive meth-
odology and flexible operational materials will fur-
nish a model that is transferable to other educational 
programmes Kazakhstan, as well as those serving 
teachers and staff working at various levels from 
professional to adult education. 

The project will bring both, short-term and long-
term deliverables and changes. 

Immediate short-term results are the following: 
Better equipping future and acting teachers and 

the university staff for their modern multilingual 
classrooms, producing a cohort of professionals 
who are demonstrably trained in work-relevant ICC.

Positioning al-Farabi University to offer-to-offer 
ICC study modules that are relevant for local condi-
tions and to offer educational programs, accounting 
both, the achievements of international scholarship 
and local needs and realities.

Providing other education programmes with an 
operational guidebook to replicate the successful as-
pects of our ICC training while adapting it to their 
own local contexts, community needs, and work-
place demands.

Generating new primary data, meta-data, and 
research databased on focus-group interviews with 
the stakeholders.

Producing transferable and flexible materials, 
freely available to other universities through our 
project website and directly distributed to study pro-
gramme leaders across Kazakhstan.

Preparing an analytical report on the strengths, 
weaknesses and the possibilities for enhancing 
transferability of our ICC training model for other 
disciplines than law and in other levels of education.

Devising an elaborate “road map” of various 
models and support schemes for expanding the 
teacher ICC in two regions of the Republic of Ka-
zakhstan.

Over the long term, our results will contribute to 
both social cohesion in Almaty and Turkestan (and 
throughout Kazakhstan more broadly) and to re-
search-based knowledge on collaborative ICC train-
ing design and assessment, in particular via.

Incorporating our methods for working with 
local partners as model for other collaborative pro-
jects, not only in Kazakhstan but abroad. 

Using the ICC progress assessment tool by vari-
ous stakeholders, including students, educators, and 
employers. 

Training university teachers with the topical 
ICC-related knowledge and skills which will con-



10

Problems of legal regulation of intercultural competence of a teacher on the example of legal education

tribute in enhancing the welfare of foreign and ex-
change students, raise of the efficiency of educa-
tional process in a multicultural environment, and 
possibly deterring the problem of staff burnout and 
ultimately leading to the rising prestige of Kazakh-
stan’s education in the eyes of foreign students. 

Preparation of students, teachers and university 
staff for effective work in an intercultural audience 
with the help of the MKK module; we will create a 
cohort of professionals who have received relevant 
training in the field of MKK.

An opportunity for partner universities to offer a 
module that is relevant in the conditions of the Al-
maty region, and on its basis educational programs 
that take into account equally both the achievements 
of international scientific thought and local needs 
and realities.

The program and methodological support for 
the module on the ICC for teachers and university 
staff, as well as students, focused on meeting the lo-
cal needs for an effective ICC of all participants in 
the educational process in Almaty and Turkestan in 
an intercultural environment, covering the problems 
identified in the legal regulation in the field of edu-
cation and the ICC.

Obtaining new research data by conducting in-
terviews among all interested actors.

Development of transferable and flexible teach-
ing materials for the MCC module, which will be 
available free of charge to other universities through 
the website of our project, which will provide oth-
er universities with operational guidance in order to 
reproduce the most successful aspects of our MCC 
training, adapting to their own local context and the 
needs of local communities.

An analytical report on the strengths and weak-
nesses and on the possibilities of its transferability 
for teaching other disciplines besides legal ones and, 
possibly, at other levels of education.

Guidelines for the modification of the MCC 
training module in relation to various educational 
programs.

The developed “roadmap”, which includes mod-
els of support and development of schemes for ex-
panding the MCC of teachers in two regions of the 
Republic of Kazakhstan.

In the long term, the results of research on the 
project will contribute to strengthening diversity in 
the universities of the two regions of the Republic of 
Kazakhstan (and possibly throughout the Republic 
of Kazakhstan).

The rooting of the research-based method and 
practice of collaborative design of modules, pro-
grams and courses.

Implementation of the author’s assessment tools 
of the MCC.

Training of higher school teaching staff with the 
best up-to-date knowledge in the field of MC, which 
will improve the well-being of foreign students, ra-
tionalize the educational process in a multilingual 
environment, possibly preventing the problem of 
staff burnout, and thereby contributing to increasing 
the prestige of Kazakhstani universities among for-
eign students.

The potential use of verified methods of involv-
ing representatives of local communities, in particu-
lar, proven methods of involvement in the design of 
modules, programs and courses in other scientific 
projects, not only in Kazakhstan, but also abroad.

The use of the ICC assessment tool by various 
stakeholders, including student educators, teachers, 
as well as employers. In the latter case, this assess-
ment tool will help to link education more closely 
with the workplace – not only in universities, but 
also outside the field of education.

Conclusion

The research will bring both short-term and 
long-term results and changes.

Immediate short-term results are the following: 
Better equipping future and acting teachers and 

the university staff for their modern multilingual 
classrooms, producing a cohort of professionals 
who are demonstrably trained in work-relevant 
ICC.

Positioning both partner universities in Almaty 
and in Turkestan to offer to offer ICC study mod-
ules that are relevant for local conditions and also 
to offer educational programs, accounting both, the 
achievements of international scholarship and local 
needs and realities.

Providing other education programmes with an 
operational guidebook to replicate the successful as-
pects of our ICC training while adapting it to their 
own local contexts, community needs, and work-
place demands.

Generating new primary data, meta-data, and 
research data based on focus-group interviews with 
the stakeholders.

Producing transferable and flexible materials, 
freely available to other universities through our 
project website and directly distributed to study pro-
gramme leaders across Kazakhstan.

Preparing an analytical report on the strengths, 
weaknesses and the possibilities for enhancing 
transferability of our ICC training model for other 
disciplines than law and in other levels of education
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Devising an elaborate “road map” of various 
models and support schemes for expanding the 
teacher ICC in two regions of the Republic of Ka-
zakhstan.

Providing a report on the strengths, weaknesses, 
possible revisions, and potential applications of the 
course module.

Developing a report on the deliverable is a report 
on the possibilities for its transferability in other dis-
ciplines than law and in other levels of education.

Developing an ICC progress assessment toolkit.
Over the long term, our results will contribute 

to both social cohesion in Almaty and Turkestan 
(and throughout Kazakhstan more broadly) and to 
research-based knowledge on collaborative ICC 
training design and assessment, in particular via

Incorporating our methods for working with 
local partners as model for other collaborative pro-
jects, not only in Kazakhstan but abroad. 

Using the ICC progress assessment tool by 
various stakeholders, including students, educators, 
and employers. 

Training university teachers with the topical 
ICC-related knowledge and skills which will 
contribute in enhancing the welfare of foreign 
and exchange students, raise of the efficiency of 
educational process in a multicultural environment, 
and possibly deterring the problem of staff burnout 
and ultimately leading to the rising prestige of 
Kazakhstan’s education in the eyes of the foreign 
students. 

AP14872126 Intercultural competence within 
the university and its impact on the increase of 
competitiveness of higher education in Kazakhstan, 
within the framework of the implementation of the 
research project of grant financing of the Ministry of 
Education and Science of the Republic of Kazakhstan.
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RESEARCH ON THE CONCEPT “RESTORATION”  
OF THE TESTORATIVE JUSTICE

Restorative justice, which originated in the 1970s, has been applied to various crime response 
systems worldwide. The judicial practice of foreign countries has proved that the restorative judicial 
system has the benign value of complementing the traditional criminal justice system, which has the 
disadvantages of diluting the interests of victims and the stability of the community, failing to prevent 
crimes, and not conducive to helping the offender to return to society. Restoration is the precondition of 
restorative justice, so implantation of restorative justice must correctly understand the leading concept 
of restoration. This paper conducts inspections on “restoration” from three dimensions. First, in the exis-
tential dimension, this paper did research on the etymological interpretation of “restoration of restorative 
judicial” and its meaning in historical evolution, and proposed that the concept of “restoration” must in-
clude efficiency and economic content; secondly, in the normative dimension, this paper explained the 
two-dimensional structure of the internal time dimension and participation dimension of the concept of 
“restoration”; finally, in the value dimension, this paper deconstructed the internal oppositional elements 
of the concept of “restoration”, and pointed out the trend of elimination of barriers among the elements 
inside the concept of “restoration”.

Key words: restoration; two-dimensional structure; various elements; deconstruction.
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Қалпына келтіру сот төрелігі шеңберіндегі  
«қалпына келтіру» ұғымын зерттеу

1970 жылдары пайда болған қалпына келтіру әділеттілігі бүкіл әлемдегі қылмысқа қарсы 
әрекет етудің әртүрлі жүйелеріне қолданылды. Шет елдердің сот практикасы қалпына келтіретін 
сот жүйесінің пайдалы құндылығы бар екенін дәлелдеді, дәстүрлі қылмыстық сот төрелігі 
жүйесін толықтырды, оның кемшіліктері құрбандардың мүдделері мен қоғамның тұрақтылығын 
бұлыңғырлау, қылмыстардың алдын алу мүмкін еместігі және құқық бұзушының қоғамға оралуына 
ықпал етпейді. Қалпына келтіру қалпына келтіру әділеттілігінің алғышарты болып табылады, 
сондықтан қалпына келтіру әділеттілігін енгізу қалпына келтірудің жетекші тұжырымдамасын 
дұрыс түсінуі керек. Бұл мақалада «қалпына келтіру» тексерулері үш өлшемде жүргізіледі. 
Біріншіден, экзистенциалды өлшемде бұл мақалада «қалпына келтіретін сот төрелігін қалпына 
келтіру» этимологиялық түсіндірмесі және оның тарихи эволюциядағы маңызы зерттелді және 
«қалпына келтіру» ұғымы тиімділік пен экономикалық мазмұнды қамтуы керек деп ұсынылды; 
екіншіден, нормативтік өлшемде бұл мақала ішкі уақытты өлшеудің екі өлшемді құрылымын 
және «қалпына келтіру» тұжырымдамасының қатысуын өлшеуді түсіндірді; ақырында, құндылық 
өлшемінде бұл мақала «қалпына келтіру» тұжырымдамасының ішкі оппозициялық элементтерін 
деконструкциялады және «қалпына келтіру» тұжырымдамасындағы элементтер арасындағы 
кедергілерді жою тенденциясын көрсетті.

Түйін сөздер: қалпына келтіру, екі өлшемді құрылым, әртүрлі элементтер, деконструкция.
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Исследование понятия «восстановление»  
в рамках восстановительного правосудия

Восстановительное правосудие, зародившееся в 1970-х годах, применялось к различным 
системам реагирования на преступления по всему миру. Судебная практика зарубежных стран 
доказала, что восстановительная судебная система имеет благотворную ценность, дополняя 
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традиционную систему уголовного правосудия, недостатки которой заключаются в размывании 
интересов жертв и стабильности общества, неспособности предотвращать преступления и 
возвращать правонарушителя в общество. Восстановление является предварительным условием 
восстановительного правосудия, поэтому необходимо восстановительного правосудия должно 
правильно понимать ведущую концепцию восстановления и следовать ей. В данной статье 
проверки на «восстановление» проводятся в трех измерениях. Во-первых, в экзистенциальном 
измерении в данной статье рассматривается этимологическое толкование «восстановительного 
правосудия» и его значение в исторической эволюции, и предлагается, чтобы понятие 
«восстановление» включало в себя действенность и экономическое содержание; во-вторых, в 
нормативном измерении в этой статье объяснялась двумерная структура измерения внутреннего 
времени и измерение участия понятия «восстановление». Наконец, в ценностном измерении 
данная статья деконструировала внутренние оппозиционные элементы понятия «реставрация» и 
показала тенденцию к снятию барьеров между элементами в понятии «реставрация».

Ключевые слова: реставрация, двумерная структура, различные элементы, деконструкция.

Introduction

«The current criminal justice system is a huge 
machine, devouring and spitting out a large number 
of people. These people take turns losing their lives, 
honor, sense of morality and health. As a result, 
they leave indelible wounds...» (Fili 2004) From 
Ferri’s pessimistic statement, we see that the tradi-
tional criminal justice system, which is centered on 
criminal behavior, utilitarian pursues the balance of 
crime and punishment, and ignores the problem of 
the offender’s resocialization. The increasing num-
ber of crimes, especially recidivists, shows that the 
traditional criminal justice system is not only unable 
to prevent crimes effectively, but with the increase 
in the number of cases, judicial costs have increased 
year by year, but with little effect... The self-deni-
al nature of the traditional criminal justice system 
makes legal scholars had to turn their attention from 
state-based «retributionism» to individual-based 
«social relationship restoration». As a result, restor-
ative justice, which centers on the victim, empha-
sizes social participation and re-socialization of the 
offender, came into being. However, legal scholars 
have different opinions on the definition of restor-
ative justice, and even the concept of restorative 
justice has never been uniformly defined. This has 
caused confusion in the further development of re-
storative justice in theory and practice. In order to 
promote the prosperity of legal theory, it is neces-
sary to clarify the «restoration» of restorative jus-
tice.

Etymological interpretation of restoration of 
restorative justice and its meaning in historical 
evolution

Etymological interpretation of «restoration»
The concept of Restorative Justice, which was 

considered a utopian concept in the early days, was 

first proposed by American scholar Barnett in the ar-
ticle «Сompensation: A New Paradigm in Criminal 
Justice». From the perspective of etymology, there 
are at least two specific elements that constrain each 
other within the concept of restorative justice: the 
«restoration» element and the «justice» element. 
Both of two elements have very rich space for free 
interpretation, and thus also increasing the difficulty 
of definition of «restorative justice». The concept of 
«restorative justice» is a compound word. Xu Zhier 
pointed out: «In the compound words that restricts 
the relationship, the restricted is the basic word, ex-
pressing the basic characteristics and basic meaning 
of the whole word» (Zhier 1997) Restorative justice 
also belongs to this category. Since «restorative jus-
tice is produced in contrast to retributive justice», 
the fundamental meaning of the concept of justice in 
«restorative justice» will not change, and the change 
can only take place in concept and operating pro-
cess of «restorative»-Restore social relations dam-
aged by crime-therefore, the focus of the prejudiced 
concept of «restorative justice» must be on «resto-
ration». The concept «restoration» in «restorative 
justice» is the cornerstone of the whole concept, so 
only by first solving the question of what is «resto-
ration» can we further explore what is «restorative 
justice». 

After the word «Restorative Justice» was in-
troduced into China, there were two translation 
methods. Because «Restorative justice», which 
was abstracted by Barnett through mediation ex-
periments on early American victims and perpe-
trators, is a rational, positive, and reintegrative 
judicial system. Its goal is to make up the interper-
sonal and social relationship damaged by crime. 
Moreover, interpersonal and social relations is 
abstract concept, and it is difficult to determine 
and implement the standards of restoration – for 
example, the ancient motto «it’s hard to restore a 
broken mirror» provides empirical evidence. Re-
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storative justice is committed to the reconstruc-
tion of interpersonal and social relations. «It is a 
kind of transcendence, not a simple restoration. 
Simple restoration of the relationship does not 
help, because it is this abnormal relationship that 
caused the crime» (Xiaoming 2007) Therefore, 
the most appropriate translation method for «re-
storative» should be «xiufu».

The meaning of «restoration» in different defini-
tions of restorative justice

In the world, there are few discussions on the 
concept of «restoration», so this paper tries to sum-
marize the meaning of «restoration» from the defi-
nition of the concept of «restorative justice» by dif-
ferent scholars. The concept of «restorative justice» 
is quite flexible. The most influential definition in 
the international arena was proposed by Marshall. 
Marshall pointed out: «Restorative justice is a pro-
cess in which all parties involved in a specific vi-
olation gather to deal with and resolve the current 
consequences of the violation and its future impact» 
(Marshall 1999).

 Marshall focused the content of restoration on 
four aspects: related parties, solution and handling, 
consequence and future impact. We can summarize 
the following types of information from Marshall’s 
definition: 

1. A crime is damage to the individual victim 
by the offender, or damage to related personnel and 
order in the community; 

2. The status of the victim has been greatly im-
proved, and he can participate in the judicial process 
throughout the entire process and become the core 
of the judicial process; 

3. Both the community and the victim are indis-
pensable elements in the judicial process, and the 
progress of restorative justice is controlled by the 
victim, the community and the offender; 

4. Although the victim is the core of the judicial 
process, the offender and the community are all par-
ticipants and both enjoy equal status; 

5. The offender must take responsibility for the 
victim and the community, and be forgiven by the 
victim and the community; 

6. Pay attention to the community return of 
criminals and the restoration of community stability 
and order.

It can be seen from Marshall’s definition of re-
storative justice that its «restoration» is mainly car-
ried out from three dimensions: offenders, victims, 
and communities: 

1. to restore the personality of the offender; 
2. to restore the victim’s property, dignity, and 

mental damage; 

3. to restore the stability of community order and 
legal order. The issuer of the restoration is the crimi-
nal, the community, and the country; the method of 
restoration is to assume responsibility; the content 
of the restoration includes property, dignity, per-
sonality, spirit, legal order, social relation and other 
damage caused by crime. Therefore, the meaning of 
Marshall’s «restoration» can be understood as «full, 
gentle, and integrated restoration».

The definition of «Restorative Justice» by Chi-
nese scholars is also relatively flexible, and even the 
translation method is in debate. However, the nor-
mative effect of the law comes from the normative 
and restrictive nature of the behavior requirements 
or standards by which the behavior of people is mea-
sured, so it must be accurate. Even though «legal 
language cannot achieve the accuracy of symbolic 
language» (Zheng 2017), it cannot be independent 
of general language and flexible like some other 
academic languages, but the limitations of language 
itself cannot be a reason for refusing to find a cor-
rective judicial definition. «It doesn’t matter what 
‘restorative justice’ is, under what circumstances, in 
what scope, and in what way» (Larenz 2004: 200), 
but blindly interprets its philosophy and specific 
implementation methods based on legal doctrine, 
thus it falls into the Kant’s criticism: «purely ratio-
nal dogmatic process without first criticizing one’s 
own abilities».

The interpretation of the concept of restorative 
justice by Chinese scholars is scattered in the as-
pects of participating subjects, content, character-
istics, and concepts. In terms of content and char-
acteristics, Professor Chen Xiaoming pointed out: 
«Restorative justice is actually a response to crime 
on the basis of the victim as the center. The victims, 
offenders, their family members and community 
representatives are provided an opportunity to di-
rectly participate in response to the damage caused 
by the crime, and the content is more extensive... 
Restorative justice shifts the judicial purpose from 
abstract legal interests to specific victim protection; 
it increases the participation of victims and the at-
tention to interests; it no longer pays attention to 
punishment but pays attention to responsibility and 
restoration; it has the characteristics of low operat-
ing cost.» (Xiaoming 2007: 12-13) 

In terms of idea, Dr. Wu Lizhi believes that the 
concept of restorative justice mainly focuses on the 
following four aspects: «First, restoration is the core 
goal; second, reconciliation and mediation is encour-
aged; third, victim-oriented; fourth, justice commu-
nitization...can be summarized by...resposibility, res-
toration, and reintegration» (Zhili 2012: 38) 
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From the perspective of legal history, Dr. Zhiru 
Jiang pointed out that «love, confession, and toler-
ance» run through «community justice», «biblical 
justice» and «restorative justice» (Jiang 2020: 64-
65) to supplement the concept of restorative justice. 
It can be seen that the definition of «restoration» by 
domestic and foreign scholars mainly focuses on 
three aspects: education and assistance of offenders; 
restoration of victims’ injuries; and community par-
ticipation. Therefore, according to the understand-
ing of «restoration» by domestic scholars, «resto-
ration» is «the correction and restoration of social 
relations involving the community».

Supplement to the meaning of restoration
The overall understanding of restorative justice 

by domestic and foreign scholars is supported by 
the following fulcrums: «meeting (the meeting of 
the offender, the victim, and the affected commu-
nity), restoration (the offender’s restoring the vic-
tim, the community and even himself), integration 
(the offender returns to the community as an active 
member), participation (the offender, the victim, 
and community members voluntarily participate in 
and achieve a meaningful and constructive process), 
and harmony (the transformation of individuals and 
the reconstruction of interpersonal relationships).» 
(Ness 1997) However, apart from professor Chen 
Xiaoming mentioning of «low operating costs» in 
the dimension of characteristics, the «efficiency and 
economy» of restoration is rarely mentioned. This 
paper believes that the «efficiency» and «econom-
ics» of «restoration» have been neglected intention-
ally or unintentionally by legal scholars. «Because 
in a certain sense, legislation and the inseparable 
judicial and law enforcement are an economic activ-
ity» (Posner 1992: 3-4), and economic activity is to 
seek the optimal allocation of social resources, so 
the judicial system within the framework of market 
economy must comply with the «principle of effi-
ciency and economy».

This paper believes that the concept of «restora-
tion» should have economic and efficiency content 
mainly due to the following two reasons. First of all, 
according to historical materialism, the market econ-
omy as the economic foundation determines that the 
judicial system as a superstructure should maintain 
the efficiency and economic, which is the principle 
of market economy; Secondly, the legal doctrine 
interpretation of legal concepts should be restricted 
by the original intention of the legislator. As Larenz 
pointed out: «Although the interpreter takes the pur-
pose determined by the legislator in history as the 
starting point...In fact, it has surpassed the will of 
the legislator in history... Although judges can still 

adapt to the new situation and supplement the law 
according to the teleological interpretation or the 
continuation of the law, the legislator’s intention to 
stipulate and the value decisions made for this pur-
pose are still binding norms for the judge» (Larenz 
2004: 207) Therefore, we must apply the concept 
of «restoration» to its historical background to gain 
insight into its original intent, because legislators or 
jurists cannot create laws or concepts beyond the 
historical background-«Law has always been a rela-
tively conservative force in society, not a force for 
change.» (Li 2004: 7)

In America, «since the Marbury case, the 
Supreme Court has stepped towards the supremacy 
of justice... Whether it is President Jefferson, 
President Jackson or President Lincoln, they are 
opposed to the supremacy of justice... Even during 
the Roosevelt New Deal...» (Qiangshigong 2007: 
270-277), all of them advocated the restriction of 
judicial expansion. At the same time, the «popular 
constitutionalism» of Becker and Erie also criticized 
the «counter-majoritian difficulty» of the supremacy 
of justice in the sense of legitimacy, stressed that 
the legitimacy of justice must be coordinated with 
democratic ideals. In the second half of the 20th 
century, popular democracy came, and American 
justice was subject to the popular democracy and 
high cost of confrontational judicial models. The 
reduction of judicial costs and the satisfaction 
of the public’s demands for «judicial economy» 
are not only «public opinion», but also one kind 
of political right. At the same time, justice as an 
economic activity must also pay attention to the 
issue of efficiency. With the in-depth development 
of the market economy, the market economy’s 
requirements for judicial «efficiency and economy» 
have also increased, coupled with the inefficiency 
of the traditional criminal justice system and the 
increasingly obvious difficulties of crime prevention, 
Barnett must consider the «efficiency and economy» 
content of the concept of «restoration» when he 
proposed the concept of «restorative justice».

In summary, based on the above analysis of the 
concept of «restoration» by domestic and foreign 
scholars, this paper believes that «restoration» 
should include the factor of «efficiency» in the 
interpretation of the concept of «restoration», that 
is, «restoration» is «efficient, community, specific 
correction and integration of social relations». Then, 
«restorative justice» should be defined as «restorative 
justice is a process by which all parties involved in 
a particular violation gather together to efficiently 
deal with and resolve the current consequences of 
the violation and its future impact»
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Internal two-demensional structure of 
restoration

The interpretation of the concept of restorative 
justice in the legal field, especially the clarification 
of restoration is carried out at least in terms of 
scope, concept, method, object, participant, 
process, etc., there are divergent opinions, but 
no conclusion. Through the integration and 
induction of the concept of “restoration”, firstly, 
we can find that “restoration” is a process. It 
is a continuation of time with time dimension 
content; secondly, the actions of “restoration” are 
issued by multiple parties, therefore, it has the 
content of participation dimension. According 
to the theoretical discussion of restorative 
justice and the experience of judicial practice, 
we can understand that in the time dimension, 
the content of restoration is a dual-track system, 
which includes the macro-time content and the 
micro-time content. In terms of participation, the 
content of “restorative” is divided into two levels: 
real part and imaginary part. The real part is the 
specific participant and way of participation, and 
the imaginary part is the value contained in the 
legal mechanism that guarantees participation.

Time connotation of restoration
The time content of the restoration is divided 

into a macro and micro dual-track structure. At the 
macro level, «restoration» is the precondition of 
restorative justice, and the concept of «restoration» 
runs through the entire restorative justice process. 
Article 6 of the United Nations «Basic Principles on 
the Use of Restorative Justice Programs in Criminal 
Matters» stipulates: «the restorative justice program 
can be applied at any stage of the criminal justice 
system, provided that it does not violate the laws 
of the country» It should be noted that, unlike 
traditional criminal justice, which aims to achieve 
«retribution» by imposing penalties on the offender, 
restoration does not end with the emergence of 
«restorative results» (Restorative results refer 
to agreements reached as a result of restorative 
procedures, which can include countermeasures 
such as compensation, restitution, and community 
services). The restoration covers all aspects of the 
crime, and even extends to the release stage. For 
example, «family group conferencing» in New 
Zealand can be conducted either before or after the 
trial, and it has become part of the police and pre-
trial procedures in the United States and Australia. 
(Steven 2010: 303) In short, the «restoration» of the 
macro dimension is a ideal that runs through the 
judicial process.

At the micro level, the time content of restoration 
is divided into the past-oriented phase content 
and the future-oriented phase content. In the past-
oriented stage, «restoration» aimed to «actively 
facilitate the offender, the victim, family members 
of both parties, and community members to jointly 
explore the cause of the crime» (Steven 2010: 303), 
and encourage the offender to take responsibility for 
the victim and the community to make up for the 
damage; In the future-oriented stage, the contents of 
restoration include the achievement of the interests 
of the victims, the maintenance of community order, 
and the reshaping of the offender’s personality so 
that it can achieve resocialization. From this point of 
view, the restoration work dilutes the state from the 
relationship between crime and responsibility and 
focuses on the logic of «responsibility-restoration». 
This kind of «decriminalization» restoration work has 
also achieved good results in practice. «According 
to empirical investigations, many participants in 
the round table (a model of restorative justice) have 
reached an agreement. Numerous research results 
show that the settlement rate is as high as 80%. If 
part of the reconciliation is included, the ratio is 
more than 90%» (Aertsen 2008: 507-525)

The repair method allows a large number of 
crimes to be resolved in a moderate and effective 
manner, which not only saves litigation costs, but 
also prevents endless appeals due to differences in 
judgments.

The connotation of the time dimension of 
«restoration» can only be grasped as a whole through 
the description of the «dual track system». First of 
all, restoration is an active process rather than just an 
act. Some scholars have pointed out that «restorative 
justice focuses on what people do in the future, not 
what they did in the past» However, if «focusing on 
the future» is understood as focusing only on the 
future, it will undoubtedly violate the principle of 
responsibility. And the dual-track time content of 
the restoration is carried out at the same time, that 
is, the concept of «restoration» runs through at the 
macro level, but at the micro level, the focus of work 
of restoration changes from the past to the future, as 
Zehr said: “It is a changing Lens” (Zehr 1990: 133).

The real and imaginary parts of the participating 
dimensions of restoration

The content of restoration in the participation 
dimension is divided into real part and imaginary 
part. The real part is the specific participant and 
participation method; the imaginary part is the value 
content embodied by the participant and participation 
method. The difference in value orientation 
determines the differences in the participants and 
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participation methods of the real part. When the 
value orientation is more specific, there are more 
participants, and the methods are more equal and 
informal; on the contrary, the value orientation is 
more abstract, there are fewer participants, and the 
methods are more formalized.

Restorative justice requires that all parties 
involved in a specific violation participate equally 
and voluntarily in the crime handling process, and 
the handling results are obtained through negotiation 
and conversation. Participants include the offenders, 
the victims, the victims’ family and relatives, the 
community, and other parties related to the violation 
and social loving people. The restoration mode is 
divided into three types according to the different 
amount of participants.

The first is the mediation mode. The mediation 
mode involves the participation of the victim, the 
offender and a mediator, and is divided into direct 
mediation and indirect mediation. Direct mediation 
refers to the way in which the offender and the victim 
communicate face-to-face, under the auspices of the 
mediator, to deal with and solve criminal problems; 
Indirect mediation is that the offender and the victim 
do not meet directly, but a middleman conveys 
the message, which aims to promote the parties to 
reach agreement on the information exchanged and 
achieve the effect of social relationship restoration.

However, there are only three participants in 
this mediation model. Although the procedure is 
relatively simple and economical, due to the lack 
of community participation, the damage to the 
community relationship caused by crime cannot be 
directly repaired. The absence of the community 
leads to the lack of social supervision, which is 
likely to cause the judicial organs to ignore the 
interests of the victim or the purpose of reshaping 
the offender’s personality and unilaterally pursue the 
success rate of mediation. As a result, the failure to 
fully implement social justice may lead to frequent 
crimes, which is not desirable. And the mediation 
model aims to reach a reconciliation between the 
two parties on the results of the crime, and the 
mediators are mostly non-judicial persons and are 
«native» (hometown people speak the hometown 
dialect), and the results of mediation are often only 
reached a form of fairness between the victim and 
the offender. This fairness is quite abstract and 
involves fewer stakeholders, leaving a blank space 
for the protection of the interests of the community, 
offenders, and family members of the victim.

The second mode is the family group conferencing 
mode. «In the family group meeting mode, the victim, 
the perpetrator, and the family members of both 

parties are called to participate in the meeting, chaired 
by the coordinator, then the judicial organs state the 
facts of the crime, and confesses the offenders, who 
can also express their opinions on the statements 
made by the investigative agency, and the victims 
can also express their own opinions. The conference 
mainly focuses on crime-related issues, emotional 
damage, or compensation issues. In the end, all the 
participants negotiated on the issue of crime and 
compensation, and when they reached a consensus, 
the meeting ended» (Jun 2019: 23-29)

Compared with the mediation model, the 
participants of this model have increased the number 
of family members of both parties. Because the crime 
not only damages the victim’s personal interests, 
but also causes mental injury to the victim’s family 
and relatives, especially when the victim dies, the 
mental injury to the victim’s family is permanent. 
Therefore, the participation of relatives of both 
parties in the meeting is more conducive to restoring 
the mental damage to the family members of both 
parties. However, the family meeting group model 
lacks the participation of community members like 
the mediation model, so the dilemma faced by the 
family group meeting model is similar to that of the 
mediation model.

The third mode is the round table conference 
mode. «There are more participants in the round 
table conference mode than in the family group 
conference mode. Not only the family, but also 
their relatives and friends, community members, 
or social members interested in the case can join in 
to negotiate a rectify plan. All the members form 
a circle. First, the offender explains the course of 
the case, and then the victim or his family members 
states the harm and impact that he and his family 
have suffered as a result of the crime. Then every 
member of the round table expresses the views 
they want to express, and finally a mediator will 
summarize and mediate unanimously in response to 
the victim’s request» (Yanfeng 2014: 41-44) 

The participants in this mediation model are the 
most extensive. Although it is slightly more difficult 
for the participants to reach an agreement than the 
previous two models, multi-party participation 
is conducive to satisfying relevant interests in the 
largest range. The interests of the victim, the interests 
of the community, the interests of the victims’ family 
members and other specific interests can be reached 
through negotiation and conversation, not only the 
criminal justice can be achieved through the way, in 
which the offender assumes responsibility, but the 
specific demands of all parties involved can be met, 
and specific justice can also be achieved.
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From this we can draw the conclusion that the 
content of the restoration in participation dimension-
value and participation-is in an inverse relationship. 
The fewer participants in «restoration/rectify», the 
more abstract the justice obtained, and the harder it 
is to take into account the specific interests of the 
relevant individuals. For example, in the process 
of restoring the results of criminal violations in 
traditional criminal justice, the participants are 
mainly the prosecutorial agencies and courts which 
represent the country, as well as the criminals, 
and the victims often appear in court as witnesses. 
The judiciary imposes penalties equivalent to 
the «quantity» and «quality» of the criminal act 
on the offender in order to achieve social justice. 
This state-based ideal of punishment of retribution 
abstracts the interests of the victims as a member of 
the intangible overall interests and marginalizes it, 
ignoring the interests of the victim, and at the same 
time, it is difficult to take into account the demands 
of the community and stakeholders; When there are 
more participants in the restoration/rectify, the more 
specific justice is obtained. For example, when the 
restoration is carried out in a «round table mode», first 
of all, the victims can realize their expected benefits 
through negotiation and mediation, including 
compensation of material damage and mental 
damage caused by crime; Secondly, the offender 
rebuilds a healthy personality through the help of 
the community and caring people, psychological 
counseling, skills training, and the reconstruction 
of interpersonal relations; Thirdly, the community 
proposes and realizes its own interests, and at the 
same time supervises the criminals’ restorative 
actions, enhances mutual trust with the criminals, 
and helps them to better return to the community; 
Finally, social people participate in the restorative 
process and supervise the restorative behavior of the 
offender, that can meet the needs of social justice. 
From victims, offenders, communities to the entire 
legal order, specific interests or specific justice can 
almost all be satisfied through restoration. This 
not only promotes public safety, but also achieves 
broader social justice.

This paper borrows the coordinate axis in 
mathematics, and expresses the content of the 
restoration in time dimension and participating 
dimension.

Deconstruction of internal elements of 
restoration

Through the layer-by-layer analysis of the 
content of the restoration concept, we can see 

that the various elements in the restoration: «past-
future», «punishment-rectify», «victim-state», 
«abstract justice-concrete justice», «social control-
state authority». Over the past ten years since the 
introduction of restorative justice to China, most 
scholars have admitted that internal elements of 
restoration has achieved a balanced and pluralistic 
trend among opposing elements. «The exploration 
of various positions that exist at the same time 
but conflict with each other, and the resolution 
of the dual opposition, are in line with the so-
called deconstruction of modern philosophy.» 
(Huegli 1991: 134) Therefore, the in-depth 
process of restoration research is also a process of 
deconstructing the concept of «restoration», and 
in this process, dissolving the barriers of opposing 
elements. Looking at the historical evolution of 
the concept of «restoration», it can be seen that the 
controversy over the nature of «restoration» from 
beginning to end is actually a dispute of opposing 
positions among a number of basic elements. These 
basic positions can be attributed to the opposition 
among «prejudiced emphasis-both emphasis», «state 
(authority)-society (rights)», and «behaviorism-
behavioral humanism». 

The resolution of opposition in oddender’s 
dimension

In the past-oriented dimension, traditional 
criminal justice scholars who adhere to the state 
(authoritative)/prejudiced emphasis/behaviorist 
position believe that crime is a violation of rules. 
The criminal justice system is a system design that 
appeals to the national judicial organs to impose 
criminal penalties or security sanctions for illegal 
and responsible acts. Regarding the issue of crimes, 
classical criminal law scholars believe that judicial 
organs impose penalties equivalent to the «quantity» 
and «quality» of criminal acts on criminals in order 
to achieve social justice. Restoration (penalties) 
protects the authority of the country-«Any acts 
committed in bad faith shall be treated as retributive 
sanctions (Binding)». The traditional criminal 
justice system is behaviorist/state (authoritative)/
prejudiced emphasis on punishment in «restoration»; 
In the future-oriented dimension, classical criminal 
law scholars are influenced by positivist and 
believe that the punishment of offenders should be 
based on the potentiality of offence derived from 
social factors, through punishment (deprivation 
of personal freedom of offenders) and correction 
(implementation of labor education), in order 
to achieve the purpose of crime prevention and 
maintenance of national law and order. In its 
context, first of all, the restoration of criminals is 
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national (authoritative); secondly, it is punitive, 
because the «deprivation function and deterrence 
function of punishment are the prerequisites of 
the education and correction function» (Mingxuan 
2008: 123-124), which is the most important means 
to remove the criminal’s potentiality of offence. 
State (authority)/behaviorist/prejudiced emphasis 
position pointed out: 

1. Restoration of restorative justice “due to the 
adoption of a de-formalized trial mode, the use of 
extensive discretion... may cause the consequences 
of infringement of human rights... insufficient legal 
protection” (Xuemin 2020: 87);

2. Emphasize the leading role of individuals 
and communities in handling cases – “overly rely 
on criminals to voluntarily assume and perform 
responsibilities” (Xiaoming 2006: 59). The lack of 
national coercive protection may lead to failure to 
realize responsibility and fail to implement social 
justice; 

3. There is a tension between the damage to the 
interests of the victims caused by crimes and the 
damage to the national legal order. The restoration 
of restorative justice emphasizes the interests of the 
victims, and weakens the state’s presence in the 
restoration process, which is not conducive to the 
protection of the national legal order; 

4. The content of restoration is too kind and the 
effect is weak.

Proponents of restorative justice believe that 
«crime is a normal phenomenon, not a pathological 
one» (Zongxian 2010: 289). Therefore, in the 
past, the proponents of restorative justice shifted 
the concept of crime from «violation of the rules» 
to «social conflict». Therefore, in the restoration 
process, the offender was emphasized to actively 
assume the responsibility caused by the crime in 
order to achieve the goal of restoring social relations. 
They believe that: «pure punishment is ineffective 
in changing people’s behavior. It not only has 
disadvantages such as high cost and poor effect, but 
also destroys the harmonious social relationship» 
(Xiaoming 2006: 54)

 In the future-oriented dimension, they believe 
that punishment cannot achieve the effect of 
rectifying the personality of the criminal, because 
the shortcomings of the freedom penalty that 
is widely implemented worldwide are mainly 
infectious, closed, blind, surplus and insufficiency. 
The closedness of the prison is the root cause of 
blindness and contagion. During the period of 
imprisonment, the offender is isolated from the 
outside world and cannot be informed of changes 
in the outside world-«Especially in the ever-

changing modern society, it forms a strong contrast 
with the closedness of the prison. This makes it 
more difficult for criminals to socialize and can 
easily lead to recidivism» (Xingliang 2001a: 696-
698). Therefore, proponents of restorative justice 
emphasize the social participation of rectify on 
the basis of «decriminalization». On the one hand, 
through mediation and negotiation between the 
offender and the victim, the inner hatred of the 
victim is smoothed and the victim is prevented from 
«sympathetic revenge»; On the other hand, through 
the participation of social forces in the repair process, 
the trust between each other is enhanced, which is 
conducive to the return of the criminals to society. 
From this, it can be concluded that the restoration 
of restorative justice is social (rights)/humanism/
behavioral humanism/both emphasized.

The two positions seem to be tit-for-tat, but 
through careful analysis, it can be found that the 
proponents of traditional criminal justice advocate 
restoring social justice through retribution and 
elimination of the potentiality of offence of 
criminals to return to society. Both of them show 
«social» element of restoration. That is, the 
punishment of retribution, when punishing the 
offender, to achieves the goal of restoring social 
order by imparting justice in the ethical sense of the 
people to the victim. And through rectify methods 
to remove the potentiality of offence of criminals, 
so that they can return to society, thereby restoring 
social relations. And in judicial practice, traditional 
criminal justice pays more and more attention to the 
integration of «social» elements, because «social 
desire is the characteristic of human beings beyond 
other animals. According to this natural tendency, 
humans and their kind live together in a peaceful 
way, and form a community» (Grotius 2005)

 For example, the «community rectify system» 
and the «criminal reconciliation system» are widely 
implemented. The opposition between traditional 
criminal justice and restorative justice is gradually 
dispelled under the influence of social elements.

The resolution of opposition in dimension of 
victims

Proponents of traditional criminal justice believe 
that crime is socially harmful and endangering the 
legal order of the state, because the state needs to 
rectify criminals that can be rectified. That is, with 
criminals and the state as the core, it serves to 
realize public welfare and maintain public order. 
Therefore, in the restoration process, the victim 
is in a relatively unimportant or even neglected 
position, that leaves space for the protection of the 
victim’s interests. Proponents of traditional criminal 
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justice believe that national interests are higher 
than personal interests and that individuals should 
be subordinate to the authority of the state. They 
also believe that excessive emphasis on the specific 
interests of victims will place a heavy burden on the 
judicial agencies, because the interests of victims 
often differ from person to person and cannot be 
unified. Therefore, the proponents of traditional 
criminal justice are state (authoritative)/prejudiced 
emphasized in their attitude towards restoring the 
interests of victims.

Proponents of restorative justice believe that 
the core of the restoration process should be around 
the victim, through various ways to restore and 
make up for the victim’s property loss, mental 
injury, and psychological problems caused by 
criminal behavior. In the restoration process, the 
victim and the offender communicate face-to-face, 
negotiate their own interests, and actively restore 
the damage suffered by the victim to eliminate the 
victim’s revenge psychology induced by criminal 
behavior, and promote people to be more convinced 
of the justice of the law. According to Tom Taylor: 
«People are more likely to abide by the law if they 
think they have been treated fairly by the criminal 
justice system» (Taylor 2006). Therefore, the 
restoration of restorative justice also pays attention 
to the restoration of the national legal order but uses 
a gentle and indirect way to protect and maintain the 
legal order. Therefore, the restoration of restorative 
justice is both emphasized/social (rights).

In the dimension of the victim, the focus of 
the debate on restoration between the traditional 
criminal justice and the restorative justice is «who 
is the core between the victim and the national 
legal order», that is, whose value is better between 
«state (authority)/society (right)». The fundamental 
task of criminal law is to serve public welfare and 
maintain common order by means of safeguarding 
legal interests. However, the state-based ideal of 
retribution abstracts the interests of the victim as 
a member of the intangible overall interests and 
marginalizes, ignores it. The true demands of the 
heart may cause the victim to disagree with the 
judgment of the judiciary, leading to endless appeals 
or petitions, and may even go to the road of illegal 
crimes without results in the appeals or petitions, 
thereby again damaging the legal order. Restorative 
justice enhances the importance of the victim in the 
restoration process to meet the specific demands 
of the victim. The more respect their dignity and 
interests, the heavier they will obey the criminal 
law and legal order. Restorative justice restores and 
pays attention to the victims’ damaged interests so 

as to establish the victims’ inner submission to the 
national legal order, and indirectly maintains and 
consolidates the national legal order. The purpose 
of traditional criminal justice overlaps with the 
objective result of restorative justice. 

The resolution of opposition in dimenson of 
community

Proponents of traditional criminal justice believe 
that the content of restoration is mainly to restore the 
damaged national legal order, so the criminal law 
does not directly stipulate the content of restoration 
of community order. Regulations on the interests of 
the community are scattered in «rectifying offenders 
through penalties and re-education through labor 
so that they can return to the community», or 
«whether it affects the community as the sentencing 
circumstances for the application of probation, 
parole, and surveillance». The traditional criminal 
justice cares a bit about community. In recent 
years, the «community rectify system», which has 
an indirect restorative effect on the community, 
has gradually received attention. The community 
rectify system aims at the criminals’ «sincerely 
repenting» and «return to society», and emphasizes 
socialization and the participation of social forces 
in the execution process. However, the focus of 
this system is to help criminals return to society, 
while the restoration of community interests is 
still indirect. In the community dimension, the 
restoration of traditional criminal justice is still state 
(authoritative)/prejudiced emphasized.

For restorative justice, the community, as one of 
the main participants, participates in the restoration 
process throughout the whole process, integrates the 
restoration process into the community, and «cares 
about the health of the community and restores 
the harm caused» (Quinn 1998: 178). Because 
crime not only does damage to victim, but also 
endangers the order and safety of the community. 
Therefore, restorative justice will provide criminals 
with service projects to community. Criminals use 
unpaid labor to compensate for the losses caused 
to the community due to the crime. Proponents of 
restorative justice emphasize that: «the criminals 
can and must contribute their own strength in this 
restorative process» (Quinn 1998: 178), and in this 
way, criminals can restore their relationship with the 
community; Restorative justice is not only aimed at 
repairing the damaged interests of the community 
in the past, but in the future, it requires community 
members and victims to actively participate in 
preventive procedures, strengthen the community’s 
crime prevention and control capabilities, and 
consolidate the peace and security of the community. 
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At a deeper level, restorative justice changes the 
community’s perception of crime, treating crime as a 
“natural social phenomenon...society must maintain 
a certain degree of flexibility...it will inevitably 
appear to violate social norms» (Xingliang 2006: 
54). Restorative justice allows community members 
to no longer prejudiced view criminals, and to 
accept criminals with a more tolerant perspective, 
so that the re-socialization of criminals will also 
achieve better results. In this logic, the restoration of 
restorative justice is social (right)/both emphasized 
in the community dimension.

In the community dimension, the community 
rectify system indirectly restores the damaged 
relationship between the offender and the 
community, because «the task of rectify includes 
establishing or re-establishing a strong connection 
between the offender and the community, so that 
the offender can be reintegrated into social life» 
(Butler 1991: 22). The traditional criminal justice 
system puts the community as an important part 
of its vision. However, compared with restorative 
justice, it does not directly include the community 
as the injured party in the restoration process. 
Restorative justice is more forward-looking. In the 
restorative process, all the communities related to 
the infringement are involved. They restore the 
interests of the community damaged by crimes 
and eliminate the barriers between individuals and 
the community. Restorative justice strengthens 
the role of the community as a bond and restores 
the community more directly. There is an obvious 
opposition between the traditional criminal justice 
and restorative justice, and the reason is that their 
value trends are different. Because the traditional 
criminal justice system aims at maintaining the 
national legal order, while restorative justice 
aims at restoring social relations. However, «light 
punishing is a process and a trend» (Xingliang 2001: 
665), so the community rectify system applicable to 
misdemeanors will inevitably expand, and the role 
of the community will inevitably become more 
and more important. The opposition between the 
two will also increase with the degree of judicial 
civilization improved.

Conclusion: evalusion of the two positions 
and the position held by this paper

Proponents of traditional judicial believe that 
“restoration” should focus on punishment, past-
oriented, emphasizing social justice and state. This 
position is undoubtedly prejudiced or incomplete in 
understanding the concept of “restoration”. Limiting 

the “restoration” to the restoration of the legal order, 
and not focusing on the reshaping of the offender’s 
personality and the restoration of its social relations 
with stakeholders will undoubtedly increase the 
difficulty of re-socialization of the offender. Because 
the interests of the victims and the community are 
ignored, it is difficult to alleviate the tension between 
them and the criminals. Therefore, abstract social 
justice will dilute or even dissolve in this tension. 
However, since the heavy penalty thought still has 
a broad market in China, and people’s perception 
of «crime» is still relatively rudimentary, so the 
«restoration» of traditional criminal justice is still 
appropriate.

The ideal of «restoration» of restorative justice 
is in line with the development trend of the «rule of 
law» of the world. It not only allows the offender 
to assume responsibility, protects the interests of 
the victim and the community, and safeguards 
social justice, but also reshapes the offender’s 
personality and makes it easy to return to society, 
that is conducive to the realization of the purpose of 
crime prevention. Here, the economic and efficiency 
content of «restoration» must be emphasized 
again. The judicial system is not a set of principles 
and rules without background, but a system of 
knowledge. No matter how we describe and define 
the restorative justice system in detail, that does not 
equivalents to foreign successful experience. «The 
motto ‘Books don’t say everything, words don’t 
say what they mean’ is a universal and unsolvable 
problem in human society.» Therefore, ignoring the 
specific national conditions and directly implanting 
restorative justice into China is undoubtedly a 
partially understanding of restoration, at least, 
it ignores the cost of judicial reform and neglects 
the economic and efficiency connotation of 
«restoration».

Through a multi-faceted investigation of the 
concept of «restoration», this paper believes that 
«restoration» is a two-dimensional four-level 
compound concept. Therefore, trying to find a 
simple synonym for «restoration» often fails to 
obtain satisfactory results. Regardless of whether 
it is from the time dimension or the participation 
dimension, it is necessary to look at the other side, 
adding a large number of attributives, and it is 
inevitable that it will not be able to fully express 
its accurate meaning. Therefore, this paper believes 
that the understanding of «restoration» should 
not be based on a specific concept, but should be 
based on the two-dimensional four-level structure 
of the concept of «restoration». The material cause 
of «restoration»-internal elements is of course 
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important, but the form factor-internal structure is 
more important. Like carbon in chemistry, different 
combinations will form different substances, such as 
graphite and diamond.

All in all, for the understanding of the concept 
of «restoration», the position adopted in this 
paper is the two-dimensional four-level structural 

model. If the definition doesn’t meet this structural 
standard, no matter how close to the criteria for 
«restorationлитерат”, it is not enough to define 
“restoration” in dogmatics. Even if the internal 
elements fully meet the criteria of «repair», those 
that do not combine the structure are still not 
“restoration” from the perspective of criminal law.
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ON THE ROLE OF THE INFORMATION POLICY  
OF THE STATE IN THE INFORMATION SOCIETY

The research topic is aimed at analyzing the legislation of the Republic of Kazakhstan on the forma-
tion and implementation of information policy.

The purpose of the article is to analyze the concept and content of the term “information policy”, as 
well as the presence of this concept in the normative acts regulating the issues of domestic and foreign 
policy of Kazakhstan. The aim is also to analyze the problems caused by insufficient attention to the is-
sues of modern information policy as an important component of national security.

The scientific and practical significance of the article lies in the fact that it substantiates the need to 
develop and implement the concept of information policy of Kazakhstan, where special attention should 
be paid to the issues of interaction between state bodies and the population of Kazakhstan in the condi-
tions of military and emergency.

The research methods used were the method of systematic analysis of regulatory legal acts of Ka-
zakhstan, as well as the method of comparative analysis of legislation and practice of Kazakhstan with 
issues of domestic and foreign policy of other countries.

The results of the study should include a recommendation on the need to develop a conceptual 
document on the information impact and interaction of the state with citizens in order to ensure the 
protection of the national interests of the country.

Key words: information policy; state information policy, national security, public administration.
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Ақпараттық қоғамдағы мемлекеттің ақпараттық  
саясатының рөлі туралы

Зерттеу тақырыбы ақпараттық саясатты қалыптастыру және іске асыру бойынша Қазақстан 
Республикасының заңнамасын талдауға бағытталған.

Мақаланың мақсаты – «ақпараттық саясат» терминінің түсінігі мен мазмұнын талдау, сондай-
ақ осы Тұжырымдаманың Қазақстанның ішкі және сыртқы саясатының мәселелерін реттейтін 
нормативтік актілерде болуы. Мақсаты ұлттық қауіпсіздіктің маңызды құрамдас бөлігі ретінде 
қазіргі заманғы ақпараттық саясат мәселелеріне жеткіліксіз назар аударудан туындаған 
проблемаларды талдау болып табылады.

Мақаланың ғылыми және практикалық маңыздылығы онда әскери және төтенше жағдай 
кезінде мемлекеттік органдар мен Қазақстан халқының өзара іс-қимыл мәселелеріне ерекше 
назар аударылуға тиіс Қазақстанның ақпараттық саясатының тұжырымдамасын әзірлеу және 
енгізу қажеттігі негізделеді.

Зерттеу әдістері ретінде Қазақстанның Нормативтік құқықтық актілерін жүйелі талдау әдісі, 
сондай-ақ басқа елдердің ішкі және сыртқы саясаты мәселелерімен Қазақстанның заңнамасы 
мен практикасын салыстырмалы талдау әдісі қолданылды.

Жүргізілген зерттеу нәтижелері ретінде елдің ұлттық мүдделерін қорғауды қамтамасыз ету 
мақсатында ақпараттық ықпал ету және мемлекеттің азаматтармен өзара іс-қимылы мәселелері 
бойынша тұжырымдамалық құжат әзірлеу қажеттігі туралы ұсынымды көрсеткен жөн.

Түйін сөздер: ақпараттық саясат, мемлекеттік ақпараттық саясат, ұлттық қауіпсіздік, 
мемлекеттік басқару.
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О роли информационной политики государства  
в информационном обществе

Тема исследования направлена на анализ законодательства Республики Казахстан по 
формированию и реализации информационной политики. Целью статьи является анализ 
понятия и содержания термина «информационная политика», а также наличие данного 
понятия в нормативных актах, регламентирующих вопросы внутренней и внешней политики 
Казахстана. Целью также является анализ проблем, вызванных недостаточным вниманием к 
вопросам современной информационной политики как важного составляющего национальной 
безопасности.

Научная и практическая значимость статьи заключается в том, что в ней обосновывается 
необходимость разработки и внедрения концепции информационной политики Казахстана, где 
особое внимание должно быть обращено вопросам взаимодействия государственных органов и 
населения Казахстана в условиях военного и чрезвычайного положения.

В качестве методов исследования применялся метод системного анализа нормативных 
правовых актов Казахстана, а также метод сравнительного анализа законодательства и практики 
Казахстана и вопросов внутренней и внешней политики других стран. В качестве результатов 
проведенного исследования следует указать рекомендацию о необходимости разработки 
концептуального документа по вопросам информационного воздействия и взаимодействия 
государства с гражданами в целях обеспечения защиты национальных интересов страны.

Ключевые слова: информационная политика, государственная информационная политика, 
национальная безопасность, государственное управление.

Introduction

The information society, in its modern sense, 
which arose from the middle of the twentieth cen-
tury, which arose as a result of the symbiosis of the 
processes of globalization and the rapid develop-
ment of IT technology, obliged the state resources 
to be activated.

If at the beginning of the development of ac-
tive information relations, state institutions were 
only outside observers, then in the end it was the 
state that became the main regulator of such rela-
tions, which was caused by the need for control 
and legal regulation. The active introduction of in-
formation processes into all spheres of the life of 
the individual, society and the state has determined 
the formation of new spheres and functions of state 
activity. And these are, first of all, efforts to form 
information and legal relations, information policy 
of both individual institutions and the entire state or 
state associations, and as a result, the formation of 
the information function of the state, which was not 
so actively expressed in the entire previous history 
of the development of society and the state.

The processes that led to the formation of the 
modern information society largely proceeded spon-
taneously and were caused rather by the develop-
ment and directions of technology formation and 
what people directed these technologies to. For ex-

ample, the Internet has led to the existence of so-
cial networks, which in fact have become one of 
the brightest tools of modern information, and then 
real military operations, wars. Or, the introduction 
of smart technologies has led to the functioning of 
Big-Data and other programs (Bioinformatics, Arti-
ficial intelligence, etc. other), which are used both in 
the field of medicine and in the field of data theft and 
processing. And everywhere the state is forced only 
to state and accept the emergence of new directions 
and try to ensure the possible regulation of such pro-
cesses in order to protect the interests of the main 
subjects of such relations. And in the near future, it 
is necessary to predict further similar development.

On the one hand, modern state institutions face 
the challenges that information technologies create 
(consolidation of financial markets and trade, unlim-
ited range of social movements, development of the 
digital economy), including the emergence of supra-
national trends that can get out of control at any mo-
ment and the danger of liquidation or deactualiza-
tion of state institutions (https://origin-archive.ifla.
org/IV/ifla62/62-liuy3.htm). On the other hand, it is 
state institutions that actively introduce information 
technologies in many areas of their activities, both 
in the process of data analysis, provision of pub-
lic services, and in the process of interaction with 
citizens, public institutions, etc. In addition, it be-
comes one of the customers for the implementation 
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of information processes in society, for example, IT 
medicine, E-government, E-medicine, E-court, etc.

And in this direction, the experience of Kazakh-
stan is quite indicative. The state bodies of the Re-
public of Kazakhstan have been actively involved 
in the process of development and implementation 
of the main institutions of the information society in 
the consciousness and way of life of citizens since 
the late 90s and have achieved significant results. 
So, in 2020, Kazakhstan ranks 29th in the ranking 
of countries in terms of the level of e-government 
development (https://nonews.co/directory/lists/
countries/e-government).

The state authorities of any country always face 
strategic tasks of ensuring national security and ter-
ritorial integrity of the state, protecting the rights 
and legitimate interests of the Kazakh society, fur-
ther development of social institutions and ensuring 
a decent standard of living for every citizen. And 
it has already happened that in achieving these ob-
jectives, a huge role belongs to information policy, 
which should cover all aspects of the information 
society and the prospects for its development both 
at the national level, regional and global.

The situation that is developing in the world and 
mainly in the immediate geopolitical proximity with 
Kazakhstan requires the intensification of efforts of 
state and public institutions of the country.

It is possible to emphasize only a few problems 
of the modern information policy of the country, 
which will show the unconditional importance of 
this direction of domestic and foreign policy.

For example, the direction that the New Kazakh-
stan has taken on the formation of a “Hearing state” 
is important, it also imposes a number of obligations 
on all levels of public administration. The ability to 
build a dialogue with their own citizens, who have 
the constitutional right to receive the necessary in-
formation (https://www.akorda.kz/ru/addresses/ad-
dresses_of_president/poslanie-glavy-gosudarstva-
kasym-zhomarta-tokaeva-narodu-kazahstana) and 
actively participate in the management of the state 
[3] is taken out as one of the cornerstones of the 
modern management process of Kazakhstan (https://
strategy2050.kz/ru/news/dauren-abaev-spravedli-
voe-gosudarstvo-prioritet-politiki-prezidenta/). 
Which also requires a certain policy of information 
exchange and interaction of state bodies with their 
own population. The concept of a “Hearing state” 
was announced by the Head of State in the Address 
to the People of Kazakhstan “Constructive public 
dialogue is the basis of stability and prosperity of 
Kazakhstan” on September 2, 2019, then the lack 

of experience in interacting with the population and 
informing it both at the highest and at the regional 
level, for example, in extreme situations, the Janu-
ary events of 2022 clearly showed which led to the 
information isolation of society, whereas the Law of 
the Republic of Kazakhstan “On National Security” 
recognizes such actions as a threat to the informa-
tion security of the country (https://adilet.zan.kz/
rus/docs/Z1200000527). In fact, complex organiza-
tional issues were revealed, and mainly the lack of 
interaction experience, with which many problems 
and accusations could have been avoided.

The same problems are highlighted in the pro-
cess of active external and internal information in-
jections into the information field of Kazakhstan, or 
about the situation in Kazakhstan, namely calls for 
inciting ethnic hatred, prospects for territorial integ-
rity, undermining the authority of the President and 
some political officials, and many others. This is ob-
vious, President of the Republic of Kazakhstan K.K. 
Tokayev stressed at the St. Petersburg International 
Economic Forum in June 2022. Today, Kazakhstan 
is increasingly involved in the process of informa-
tion influence and counteraction, which has a signif-
icant impact on the national interests of the country.

Another important direction of the information 
society is the readiness of business to digitalize 
global financial institutions and the ability to safely 
use and develop such tools. Digital assets are be-
ing actively formed in Kazakhstan, the legal basis 
for the functioning of the “digital tenge” has been 
created, the digitalization of banking and other fi-
nancial services is being actively carried out. At the 
same time, during the current period of military op-
erations in Europe, which affected the economy of 
Kazakhstan through economic sanctions imposed 
against the Russian Federation, this direction is be-
ing updated and requires more active attention from 
state and public institutions. This is justified by the 
presence of a huge block of conditions and obliga-
tions that Kazakhstan has assumed in the conditions 
of the EAEU.

The analysis of the history and main directions 
of the modern information legislation of Kazakhstan 
shows a significant backlog and a certain unwilling-
ness to counter modern challenges that are already 
being actively introduced into the information field 
of the country and, accordingly, the consciousness 
of the population. And this is primarily the lack of 
experience in protecting the interests of the domes-
tic IT market, the formation of conditions for the 
widespread introduction of available know-how and 
services, and much more.
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Results

The current situation in both the economy and 
politics constantly poses new challenges. On the one 
hand, modern society, in which all existing tools of 
informatization and digitalization are actively and 
deeply implemented, requires all new technologies 
both in the field of business, entertainment, educa-
tion, etc. So it is true that it also requires constant 
protection from negative infusions, attacks on per-
sonal borders, commercial interests, etc. This and 
much more requires constant forecasting and re-
sponse from the state, which is predetermined by 
its essence as the main guarantor of security (Gobbs 
1936: 369) and development (Russo 1998).

Accordingly, one of the most important tasks of 
modern Kazakhstan is the development and inten-
sive implementation of a set of certain actions that 
should take into account the national interests of Ka-
zakhstan. And the examples given clearly show the 
relevance and seriousness of this direction of state 
and public policy.

If we turn to the experience of foreign countries, 
we should pay attention to the fact that these and 
many other issues are put at the level of national 
policy. Thus, the 1996 Green Paper of the European 
Commission emphasizes that “To solve these prob-
lems, we need public policies that can help us take 
advantage of technological progress and that can 
ensure equal access to the information society and a 
fair distribution of the potential for prosperity” (Eu-
ropean Comission 2000).

At the same time, the analysis of the current leg-
islation of Kazakhstan showed the absence of an of-
ficially recognized concept of “information policy”. 
Whereas it is this term that is quite actively used in 
certain regulatory legal acts.

It should be emphasized at once that the state 
bodies responsible for the issues of “development 
and ensuring the sustainable functioning and securi-
ty of the unified information space” of the Republic 
of Kazakhstan, outlining their functionality, use the 
term “information policy” very carefully. Thus, in 
the Regulation on the Ministry of Information and 
Public Development of the Republic of Kazakhstan, 
this term is used only if the function of approving 
the methodology for determining the cost of ser-
vices purchased for the state information policy in 
the media at the expense of the republican budget is 
indicated.

If we take a historical and legal perspective of 
the concept we are analyzing, it should be noted that 
for the first time it appeared not so long ago. Name-
ly, it was only on December 10, 2002 that the De-

cree of the President of the Republic of Kazakhstan 
“On the formation of the Public Council on Mass 
Media (Information Policy) under the President of 
the Republic of Kazakhstan” was adopted, which, 
without giving the concept of information state poli-
cy, establishes the functionality of this Public Coun-
cil as a body assisting the President of the Republic 
of Kazakhstan on interaction with the media (https://
adilet.zan.kz/rus/docs/U020000993_/links). The 
same concept persists today, when the Law of the 
Republic of Kazakhstan dated December 30, 2020 
formed the republican and regional commissions on 
state information policy in order to take into account 
and protect public interests in the conduct of state 
information policy, as well as meeting the needs of 
the population in information and is regulated by 
Chapter 1.2 of the Law of the Republic of Kazakh-
stan “On Mass Media”. And in fact, it was this Law 
that for the first time used such a concept as “State 
Information Policy” without disclosing it.

Accordingly, we conclude that information poli-
cy continues to be associated only with the activities 
of the mass media, which in modern conditions is 
unacceptable and even dangerous.

Information policy in the information society 
is the most important factor in its development and 
prosperity. And the correlation of these concepts 
plays an important social and legal significance.

The concept of “information society” is also a 
relatively new concept for world history. So, back in 
the 40s of the last century, A. Clark wrote about the 
prospect of the development of information services 
(Clark 1957), and in the 50s, the American economist 
F. Makhloop started talking about the prospects 
of the information economy (Machlup 1962). And 
already in the 70s, based on the analysis of research 
by Japanese scientists, Americans introduced such 
a concept as “information society”, which later 
resulted in a certain ideology, and a whole direction 
of modern economics, which actually covered all 
spheres of not only economics, but also politics.

For the first time, the concept of the information 
society was put forward by the Japanese (Masuda 
1983), and accordingly, they were the first to 
promote it, which explains the sharp development of 
technology and technology in this country. And in the 
first concept of the 50s, the information society was 
outlined as a product of universal computerization, 
which will significantly facilitate production and 
allow the introduction of new technologies, which as 
a result will lead to the creation of “an information 
product that will essentially become the driving 
force of education and development of society” 
and this idea in fact, in our opinion, reflects the 

https://adilet.zan.kz/rus/docs/U020000993_/links
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whole essence information society in all its further 
manifestations.

Of course, the Americans and the rest of the 
world took this concept as a basis, giving it global 
significance and derived the concept of information 
society as a concept of post-industrial society, a 
historical phase of the development of civilization 
in which the main products of production are 
information and knowledge. Noting at the same 
time that the distinctive features are:

- the formation of a single information 
and communication space as part of the global 
information infrastructure;

- development of new and high technologies 
based on the mass use of advanced information 
technologies;

- creation and development of the information 
market and meeting the needs of society in 
information products and services;

- improving the level of education, scientific, 
technical and cultural exchange by expanding 
regional, national and international information 
interaction;

- creation of a system to ensure the rights of 
citizens and social institutions to freely receive, 
disseminate and use information, as well as a number 
of other provisions (Chereshkin 1998:10).

It is these features that have formed the basis 
of a number of existing international documents. 
Thus, the Okinawan Charter of the Global 
Information Society, adopted by the heads of 
State and Government of the Group of Eight on 
July 22, 2000, establishes that information and 
communication technologies are one of the most 
important factors influencing the formation of 
society in the twenty-first century and the goal of 
“IT-stimulated economic and social transformation 
lies in its ability to contribute to people and society 
in the use of knowledge and ideas. The information 
society, as we imagine it, allows people to use their 
potential more widely and realize their aspirations. 
To do this, we must ensure that IT serves to achieve 
the complementary goals of ensuring sustainable 
economic growth, improving public welfare, 
stimulating social harmony and fully realizing their 
potential in strengthening democracy, transparent 
and responsible governance of international peace 
and stability. Achieving these goals and solving 
emerging problems will require the development 
of effective national and international strategies” 
(http://old.unesco.kz/ip/countries/okinava_harty_
rus.htm).

It is in this direction that states are moving, 
striving to develop the IT market and technologies 

that are increasingly being introduced and already 
predetermine a person’s life.

The recognition that Kazakhstan should be 
actively involved in the process of informatization 
was started in the late 90s of the last century. Thus, 
the State Program for the formation of “electronic 
Government” in the Republic of Kazakhstan for 
2005-2007 and the Program adopted on its basis 
to reduce information inequality in the Republic of 
Kazakhstan for 2007-2009, approved by the Decree 
of the Government of the Republic of Kazakhstan 
dated October 13, 2006 No. 995 laid the foundations 
of state policy in this area. All subsequent state 
strategies and conceptual documents are based on 
the need for a more active and deep immersion in 
the information field and active development of the 
information and then digital society.

It should be noted that the State Program 
“Information Kazakhstan – 2020”, adopted on 
December 4, 2012, emphasizes a number of the 
most important foundations of the development 
of informatization, and then digitalization of 
Kazakhstan. Namely, it is recognized that “the 
leading role in the formation of the national 
strategy of information development, consolidation 
of all segments of society to achieve the goals 
of information and innovative development, 
coordination of business, all public institutions 
and citizens in the implementation of the national 
strategy is assigned to the state” (https://adilet.zan.
kz/rus/docs/U1300000464). In addition, it should 
be emphasized that the Program notes that “In our 
country, the main emphasis was placed only on one 
of the components of the information society – on 
the formation and development of e-government, 
which was successfully implemented, as evidenced 
by high international ratings. However, the task of 
forming an information society is certainly broader 
than the development of only electronic government 
and the telecommunications industry.”

The very realization that in Kazakhstan, the 
basis of information policy was the creation of 
an Electronic government, which is “a system 
of information interaction of state bodies among 
themselves and with individuals and legal entities, 
based on automation and optimization of state 
functions, as well as intended for the provision 
of services in electronic form” (https://online.
zakon.kz/Document/?doc_id=33885902&doc_
i d 2 = 3 3 8 8 5 9 0 2 # a c t i v a t e _ d o c = 2 & p o s = 3 ; -
98&pos2=309;-72), where the objects of regulation 
are “state electronic information resources, software 
of state bodies, Internet resource of a state body, 
objects of the information and communication 

http://old.unesco.kz/ip/countries/okinava_harty_rus.htm
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infrastructure of the “electronic government”, 
including objects of informatization of other persons 
intended for the formation of state electronic 
information resources, the implementation of state 
functions and the provision of public services.” 
Namely, this system is mainly aimed at ensuring 
the function of state regulation and the provision 
of public services. Whereas information policy is a 
broader concept and content.

And again we return to the concept of 
“information policy”, but in a different mode – the 
state. But at the same time, it should be noted that 
there are different points of view regarding the 
content of this concept.

The difference in approaches has developed 
historically. If initially the term “information policy” 
was applied more to the issue of informatization of 
society, the creation of efforts to develop information 
technologies for increasingly active informing of the 
population of the country, etc. similar aspects. This 
allowed us to approach the formation of various 
concepts and strategies of the state’s information 
policy. And then to the development and use of 
various propaganda tools, etc.

Further development of society, deeper 
penetration of technologies into almost all spheres of 
science and technology, economics and politics led 
to the need to recognize that information state policy 
should cover huge areas, for example, management, 
healthcare, personal and national security, various 
areas of natural sciences and humanities, education 
and much more. Accordingly, this requires regulatory 
regulation, and above all to ensure the ordering and 
stabilization of certain emerging or already existing 
social relations. Namely, based on the specifics of 
information exchange, which includes procedures 
for creating, processing, transporting, accessing 
and using information. Accordingly, each of these 
stages is subject to legal regulation to ensure that 
their implementation is orderly and the interests of 
all possible participants in such legal relations are 
protected. At the same time, it is necessary to take 
into account the possibility of a huge number of 
specifics and features in real practice.

Accordingly, information legislation arises, 
which, together with the national, and then with 
the ongoing policy of promoting certain national 
ideas, conducting state or other policy, forms an 
information policy in a broader sense.

Information relations are a classic “law-state-
society” relationship, where law plays the role of a 
conductor and regulator of relations. Accordingly, 
the concept of “information policy” should include 
such processes as: the formation of cultural and 

educational processes; the formation of information 
and its dissemination and use in various fields of 
natural and humanistic science; decision-making 
processes and structures of government bodies of 
both the private and public sectors; educational 
direction; the processes of making financial and 
other decisions and it is especially desirable to 
follow the management decisions of the state, since 
it is the state in the person of state regulatory and 
management bodies that has a dominant role.

In the domestic reality, information legislation 
has been developed and is more or less successfully 
operating, but it is impossible to talk about the 
existence of an information policy at the proper 
level. In fact, the information legislation regulates 
the main issues of ownership of information, 
issues of information exchange through the media 
and in some way through the Internet, issues of 
informatization and digitalization, provision of 
information state and financial services. However, 
there is no complete picture as such.

Separate regulatory acts regulate the issues 
of informing the population, which is particularly 
emphasized in connection with the construction of 
a “hearing state”, for example, the Administrative 
Procedural Code of the Republic of Kazakhstan 
dated June 29, 2020 No. 350-VI (https://adilet.zan.
kz/rus/docs/K2000000350) or the Law on Mass 
Media (https://online.zakon.kz/Document/?doc_
id=1013966). A number of NPA regulates general 
issues of informing certain categories of subjects, for 
example, the Law of the Republic of Kazakhstan “On 
the Rights of the Child in the Republic of Kazakhstan” 
(https://adilet.zan.kz/rus/docs/Z020000345_)or the 
PEC of the Republic of Kazakhstan (https://adilet.
zan.kz/rus/docs/K1400000234). At the same time, 
such a fragmentary attitude does not give real results.

It should be noted that there were attempts to 
form an information policy in Kazakhstan, but in a 
truncated form, namely, the Concept of Information 
Security of the Republic of Kazakhstan was adopted 
and successfully operated until 2016, which was 
“developed in order to ensure the interests of society 
and the state in the information sphere, as well as the 
protection of constitutional rights of citizens” and it 
noted, that “The information security of the country 
in this document is considered from two interrelated 
aspects: technical and socio-political. The technical 
aspect implies ensuring the protection of national 
information resources, information systems, 
information and telecommunications infrastructure 
from unauthorized access, use, disclosure, violation, 
modification, reading, verification, recording or 
destruction to ensure the integrity, confidentiality 
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and availability of information. The socio-political 
aspect is to protect the national information space 
and mass media distribution systems from purposeful 
negative informational and organizational impact 
that could harm the national interests of the 
Republic of Kazakhstan” and we consider this 
approach to be correct” (https://adilet.zan.kz/rus/
docs/U1100000174).

Both should pay attention to the goals pursued 
by this Concept, namely:

1) realization of the constitutional rights of 
citizens to receive, store and distribute complete, 
reliable and timely information;

2) equal participation of the Republic of 
Kazakhstan in world information relations;

3) effective information support of state policy;
4) ensuring the reliability and stability of the 

operation of critical information systems;
5) uninterrupted functioning and reliable 

protection of the unified national information space.
Such goals are very correct at the present time 

of the presence of potential and real threats to the 
national security of the country and especially the 
territorial integrity of Kazakhstan.

At the same time, attention should be paid to 
the development of national and international ideas, 
cultural values, educational work and promotion of 
cultural and scientific achievements of Kazakhstan, 
which should also be covered by the information 
policy of Kazakhstan. The country should actively 
promote itself in the information space as a country 
of democratic values that continues to adhere to 
the ideas of friendly coexistence of various ethnic 
groups and peoples.

All subsequent documents in the field of 
information exchange were fixated on technological 
aspects. Namely, at the end of 2016, the State 
Program “Information Kazakhstan – 2020” was 
adopted, the objectives of which were:

1. Ensuring the effectiveness of the public 
administration system.

2. Ensuring the availability of information and 
communication infrastructure.

3. Creating an information environment for 
the socio-economic and cultural development of 
society.

4. Development of the domestic information 
space.

The same direction was continued by the State 
Program “Digital Kazakhstan”, which was planned 
from 2018 to 2022 and was aimed at “Accelerating 
the pace of development of the economy of the 
republic and improving the quality of life of the 
population through the use of digital technologies 

in the medium term, as well as creating conditions 
for the transition of the economy of Kazakhstan to 
a fundamentally new trajectory of development, 
ensuring the creation of the digital economy of the 
future in the long term.”

Currently, the Ministry of Digital Development, 
Innovation and Aerospace Industry of the Republic 
of Kazakhstan has developed a draft Concept of 
digital Transformation of Kazakhstan, the purpose 
of which is to increase the well-being of citizens and 
promote economic growth based on the introduction 
of technologies.

That is, in fact, all these documents have a 
clearly defined focus – the creation of technological 
and technical efforts for further informatization and 
digitalization of public activities and the economy 
of the country.

The issues of spiritual and moral development 
of Kazakhstan at a certain time were designated by 
the Program “Rukhani Zhangyru Program”, which 
was developed on the basis of the provisions of 
the article of the Head of State “Looking into the 
future: modernization of public consciousness”, 
which was published on April 12, 2017 (https://
www.gov.kz/memleket/entities/karaganda-bilim/
activities/11204?lang=kk). However, in the light 
of recent events, this program does not enjoy the 
proper authority for such documents and does not 
really cover all areas of spiritual, moral and socio-
cultural development of society.

The Government of Kazakhstan has actually 
redirected the issue of implementing the country’s 
information policy to the sectoral and regional levels 
through the adoption of the Law of the Republic 
of Kazakhstan “On Amendments and Additions 
to Some Legislative Acts of the Republic of 
Kazakhstan on information issues” dated December 
30, 2020 No. 394-VI SAM. In fact, each ministry 
has its own industry information program, which is 
aimed at publicizing the activities of this department 
(h t tps : / /on l ine .zakon.kz /Document /?doc_
id=39537340&doc_id2=1013966#pos=1; -
8&pos2=127;-98,). at the same time, the analysis 
of the NPA of ministries and akimats did not 
reveal a single document that would fix the main 
directions of information activities of these bodies 
of the Republic of Kazakhstan, but at the same time 
each department allocates large financial resources 
from the republican or regional budgets for the 
implementation of information policy.

In addition, we agree with the opinion of 
ISCA expert Tastenov, who notes that “The 
internal information response is characterized by 
an insufficient level of efficiency and quality of 
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official materials provided by state bodies. The 
untimely response to high-profile events on the 
part of various state bodies has already become 
the subject of traditional criticism from a number 
of media outlets. ... To promote state statements, 
the expert community, analytical, sociological 
structures, as well as public opinion leaders, etc. 
are not widely and universally involved. In general, 
preventive information campaigns at the regional 
and republican levels are poorly applied, which 
should work to prevent and prevent the occurrence 
of potentially resonant events in society.

Thus, these problems hinder the effective 
implementation of the state information policy and 
require measures to eliminate them” (https://isca.kz/
ru/analytics-ru/737).

Conclusion

Accordingly, we believe that the modern 
domestic policy of Kazakhstan needs analysis and 
development of a strategic document on information 
policy issues. This document should contain clear 
directions for the implementation of information 
policy throughout the country, indicating the areas 
of work of central and local executive authorities. 
This document should cover all areas of spiritual, 
moral and socio-cultural development of society 
with an emphasis on the possibility of using digital 
technologies (which is more effective in working 

with young people and the middle generation), 
as well as issues of digitalization of the country’s 
economy.

In addition, we believe that it is necessary to 
develop a protocol for information interaction of 
state bodies of Kazakhstan in a state of war or 
emergency. As mentioned earlier, the practice of 
both lockdown and the practice of emergency in 
January 2022 showed a complete lack of practice 
and regulatory legal regulation. Law of the 
Republic of Kazakhstan dated July 11, 2022 No. 
136-VII “On Amendments and Additions to Certain 
Legislative Acts of the Republic of Kazakhstan on 
Improving the Procedure for Law Enforcement 
service, Increasing Legal and Social Protection 
and Responsibility of Law Enforcement officers, 
Special State Bodies and Military Personnel, 
interdepartmental coordination, Independence 
of internal affairs bodies, strengthening 
Responsibility for Individual criminal offenses 
and arms trafficking” did not specify the issue of 
informing the population during such events, at the 
same time retaining the reference to art. 41-1. The 
procedure for suspending the operation of networks 
and (or) means of communication of the Law of 
the Republic of Kazakhstan dated July 5, 2004 
No. 567-II “On Communications” (https://online.
zakon.kz/Document/?doc_id=1036912&doc_
id2=1049207#ac t iva te_doc=2&pos=300; -
76&pos2=1265;-96).
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THE MECHANISM OF LEGAL PROTECTION  
OF THE ECONOMIC SECURITY OF THE REPUBLIC OF KAZAKHSTAN  

IN THE CONTEXT OF GLOBAL CHALLENGES OF PRESENT TIME

The relevance of the topic of the article is due to the fact that at the beginning of the XXI century it 
is technological development that determines the competitiveness of the state, forms the conditions for 
economic growth, thereby ensuring the economic security of the state.

The main author’s idea of this article was the assertion that the active development of the legal 
framework for ensuring the technological development of the Republic of Kazakhstan gives rise to prob-
lems of an institutional and legal nature that require resolution.

The scientific significance of this study lies in the fact that the article offers the author’s interpretation 
of the investigated mechanism in structural terms.

The practical significance lies in the focus on solving specific problems identified in the analysis 
process.

Methodologically, the study was based on a systematic analysis, on the principle of a step-by-step 
solution of scientific and practical problems; the author of this article used the following research meth-
ods: the method of structuring the elements of complex social objects; method of systematization and 
analysis of the regulatory framework; methods of analysis and synthesis; design method and deduction 
method; methods of legal statics and methods of research of ratings.

The main results of the study were the substantiation of the need to improve the mechanism of legal 
protection of technologies and technological innovations based on the analysis of the legal framework 
and the institutional structure of the mechanism under study. As a result, conclusions were formulated 
regarding the improvement of the legal framework for regulation, as well as the creation of a specially 
authorized government body to ensure the functioning of this mechanism.

The value of the study is that its results are brought to the development of practical results, fused to 
improve the mechanism of legal protection of the economic security of the Republic of Kazakhstan in 
the context of increasing the technological competitiveness of the economy.

The practical value of the conclusions and provisions of this article is confirmed by the fact that 
they can be used: 1) to develop further directions for improving the mechanism for the protection and 
protection of intellectual property rights in the technological development of the republic; 2) to amend 
the legislation governing this area of law and economic development of Kazakhstan.

Key words: legal protection, mechanism, technologies, competitiveness, economic security.
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Қазіргі заманның жаһандық сын-қатерлері жағдайында  
Қазақстан Республикасының экономикалық қауіпсіздігін  

құқықтық қорғау тетігі

Мақала тақырыбының өзектілігі ХХІ ғасырдың басында Технологиялық даму мемлекеттің 
бәсекеге қабілеттілігін анықтайды, экономикалық өсу үшін жағдай жасайды, сол арқылы 
мемлекеттің экономикалық қауіпсіздігін қамтамасыз етеді.

Осы мақаланың негізгі авторлық идеясы Қазақстан Республикасының технологиялық дамуын 
қамтамасыз етудің құқықтық негіздерін белсенді дамыту шешуді талап ететін институционалдық-
құқықтық сипаттағы проблемаларды туындатады деген тұжырым болды.
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https://orcid.org/0000-0002-8859-7766
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Бұл зерттеудің ғылыми маңыздылығы мақалада зерттелетін механизмнің құрылымдық 
тұрғыдан авторлық түсіндірмесі ұсынылатындығында.

Практикалық маңыздылығы талдау процесінде анықталған нақты мәселелерді шешуге 
бағытталған.

Әдістемелік жоспарда зерттеу жүйелі талдауға, ғылыми-практикалық мәселелерді кезең-
кезеңімен шешу принципіне сүйенді; осы мақаланың авторлары зерттеудің мынадай әдістерін 
қолданды: күрделі әлеуметтік объектілердің элементтерін құрылымдау әдісі; нормативтік-
құқықтық базаны жүйелеу және талдау әдісі; талдау және синтез әдістері; жобалау әдісі және 
шегеру әдісі; құқықтық статика әдістері және рейтингтік бағалауды зерттеу әдістері.

Зерттеудің негізгі нәтижелері зерттелетін тетіктің құқықтық базасы мен институционалдық 
құрылымына жүргізілген талдау негізінде технологиялар мен технологиялық жаңалықтарды 
құқықтық қорғау тетігін жетілдіру қажеттілігінің негіздемесі болды. Нәтижесінде реттеудің 
құқықтық негіздерін жетілдіруге, сондай-ақ осы тетіктің жұмыс істеуін қамтамасыз ететін 
мемлекеттік биліктің арнайы уәкілетті органын құруға қатысты тұжырымдар қарастырылды.

Жүргізілген зерттеудің құндылығы оның нәтижелері экономиканың технологиялық бәсекеге 
қабілеттілігін арттыру жағдайында Қазақстан Республикасының экономикалық қауіпсіздігін 
құқықтық қорғау тетігін жетілдіруге негізделген практикалық нәтижелерді әзірлеуге 
жеткізілгендігінде.

Осы баптың тұжырымдары мен ережелерінің практикалық құндылығы олардың: 1) 
республиканың технологиялық дамуында зияткерлік меншік құқықтарын сақтау мен қорғау 
тетігін одан әрі жетілдіру бағыттарын әзірлеу үшін; 2) Қазақстанның осы құқық саласы мен 
экономикалық дамуын реттейтін заңнамаға өзгерістер енгізу үшін пайдаланылуы мүмкін 
екендігімен расталады.

Түйін сөздер: құқықтық қорғау, механизм, технологиялар, бәсекеге қабілеттілік, 
экономикалық қауіпсіздік.
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Механизм правовой защиты экономической безопасности  
Республики Казахстан в условиях глобальных вызовов современности

Актуальность темы статьи связана с тем, что в начале ХХI столетия именно технологическое 
развитие определяет конкурентоспособность государства, формирует условия для 
экономического роста, обеспечивая тем самым экономическую безопасность государства. 

Основной авторской идеей данной статьи явилось утверждение о том, что активное развитие 
правовых основ обеспечения технологического развития Республики Казахстан порождает 
проблемы институционально-правового характера, требующие разрешения.

Научная значимость данного исследования состоит в том, что в статье предложена авторская 
интерпретация исследуемого механизма в структурном плане.

Практическая значимость состоит в направленности на решение конкретных проблем, 
выявленных в процессе анализа. 

В методологическом плане исследование опиралось на системный анализ, на принцип 
поэтапного решения научно-практических проблем; автором данной стати использовались 
следующие методы исследования: метод структурирования элементов сложных социальных 
объектов; метод систематизации и анализа нормативно-правовой базы; методы анализа и синтеза; 
метода проектирования и метод дедукции; методы правовой статики и методы исследования 
рейтинговых оценок. 

Основным результатом исследования стало обоснование необходимости совершенствования 
механизма правовой защиты технологий и технологических новшеств на основе проведенного 
анализа правовой базы и институциональной структуры исследуемого механизма. В результате 
сформулированы выводы, касающиеся совершенствования правовых основ регулирования, а 
также создания специально уполномоченного органа государственной власти, обеспечивающего 
функционирование данного механизма. 

Ценность проведенного исследования состоит в том, что его результаты доведены до 
разработки практических результатов, наплавленных на совершенствование механизма 
правовой защиты экономической безопасности Республики Казахстан в условиях повышения 
технологической конкурентоспособности экономики. 

mailto:ernuron@mail.ru
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Практическая ценность выводов и положений данной статьи подтверждается тем, что они 
могут быть использованы: 1) для разработки дальнейших направлений совершенствования 
механизма охраны и защиты прав интеллектуальной собственности в технологическом развитии 
республики; 2) для внесения изменений в законодательство, регулирующее данную сферу права 
и экономического развития Казахстана. 

Ключевые слова: правовая защита, механизм, технологии, конкурентоспособность, 
экономическая безопасность. 

Introduction 

At the beginning of the 21st century, technologi-
cal development forms the basis of post-industrial 
transformations determining the competitiveness of 
national economies in world markets. The techno-
logical aspect of economic growth becomes a se-
curity factor, because only technologies determine 
the pace of socio-economic development and, thus, 
ensure economic sovereignty, creating conditions 
for the implementation of strategic tasks of socio-
economic development. 

The indisputability of this fact determines the 
content of the “Third Modernization of the Republic 
of Kazakhstan”, the main priority of this moderniza-
tion is the accelerated technological modernization 
of the economy. 

In this regard, the main goal of the state policy 
of industrialization of the Republic of Kazakhstan is 
the creation of a technologically advanced industry, 
the transformation and digitalization of fixed assets 
of existing enterprises focused on the creation of 
medium-, high-tech products with subsequent entry 
into global markets (Approval of the State program 
of industrial and innovative development of the Re-
public of Kazakhstan for 2020 – 2025, 2019).

However, it should be noticed that the pandem-
ic has changed the world, and Kazakhstan must be 
ready for a new reality after COVID-19. The gov-
ernment is already actively working on adjusting 
strategic documents and policies to reflect the new 
conditions. Adjustments and changes will be made 
to the Strategic Development Plan of Kazakhstan 

until 2025, the State Program “Digital Kazakhstan” 
and a number of strategic documents for the devel-
opment of the country’s economy (Shevchenko, 
2021).

Under these conditions, only an intensive ap-
proach to development is able to set an increasing 
trend for the Kazakhstani economy, which is asso-
ciated with the tasks of increasing its technological 
competitiveness, given that the main factors of Ka-
zakhstan’s global competitiveness are the high level 
of national human capital, technological moderniza-
tion and digitalization; creation of conditions for the 
transition to a new technological order of Industry 
4.0; technological renewal of the basic industries 
(agro-industrial, mining and metallurgical and fuel 
and energy complexes), which form the basis of the 
economy and will remain the engine for other indus-
tries in the medium term (Approval of the Strategic 
Development Plan of the Republic of Kazakhstan 
until 2025, 2018).

It should be noted that the new model of econom-
ic growth of the Republic of Kazakhstan requires 
the introduction of many technological innovations 
used in various industries, since the methods of pro-
duction and value added are currently changing sig-
nificantly. Today, artificial intelligence, the indus-
trial Internet of things, 3D printing technologies are 
shaping the future of manufacturing industries, us-
ing the possibilities of flexible and smart manufac-
turing, which provides a revolutionary increase in 
productivity, while it should be said that the Kazakh 
scientific and technological complex already today 
has something to offer the world (table 1). 

Table 1 – Technological innovative products and solutions created by the scientific and technological complex of the Republic of 
Kazakhstan (Trubacheva T., Suleimenova A., 2017)

Technologies and their practical potential Organization -Developer
Technology for creating biocompatible implants stimulating the natural regeneration of tooth enamel 
and dentin. In 2015 InnoDent technology was patented in Kazakhstan. Nowadays, 50 dental clinics 
in Kazakhstan, 20 – in Ukraine, 10 – in Russia have purchased drugs created using this technology.

LLP “InnoDent”

Spilled oil collection technology using superhydrophobic sponges. it is possible to produce 
superhydrophobic filters for selective water and organic collection plants, using this technology.

RSE «Institute of 
Combustion Problems»
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Technologies and their practical potential Organization -Developer
Technology for the creation of fire-retardant paints for the protection of metal load-bearing structures 
of industrial and civil facilities in order to increase the stability of the structure to temperature effects 
and deformation during a fire

RSE «Institute of 
Combustion Problems»

The technology of creating «supercapacitors». Capable of fast charging and fast transfer of the 
received energy, which is especially actual for the creation of electric vehicles.

Al-Farabi Kazakh National 
University

Technology of bioresonance activation of seed material based on the developed device for influencing 
seeds with a low-frequency electromagnetic field using cosmic geophysical characteristics in order 
to increase crop yields

South Kazakhstan State 
Pedagogical Institute

Technology of creating glue for tissue bonding based on recombinant mussel adhesive proteins 
(MFP). There are no analogues of this technology in the world yet, and therefore there is a good 
potential for bringing a unique product to the market.

National Center for 
Biotechnology KN MES RK

A unique technology for obtaining metallic osmium has been developed. Considering that it is 
the most expensive metal in the world with completely unique properties, the prospects for this 
technology, in terms of its widespread adoption and use, look promising.

RSE “NC CMMS RK”

Table continuation

The presence in Kazakhstan of a sufficient num-
ber of “breakthrough” technological developments 
determines the technological competitiveness of the 
economy, as well as the need for legal protection of 
these technologies in terms of their use. This aspect 
of technological development is a matter of com-
petitiveness of the national economy and national 
security, given the fact that these technologies de-
termine the state of security of the state in the eco-
nomic sphere, ensuring the sustainable development 
of the economy of the Republic of Kazakhstan and 
its economic independence (c. 4, ar. 4 of the Law of 
the Republic of Kazakhstan dated 6 January 2012 
“On the national security of the Republic of Ka-
zakhstan”). 

Literature review
 
Theoretical aspects of ensuring national security 

in general and economic security as an integral part, 
in the context of technological shifts in the econo-
my, were considered in the works of foreign authors 
(Ripsman, Norrin &. Paul, 2010; Kazeki, 2021; 
Jackson, 2009; Rogers, 2010; Tal, 2000; Wright, 
1983; Qian, 2007; Granstrand, 2010).

Analysis of research data shows that the prob-
lem of legal protection of technological innovations, 
as an integral part of ensuring economic security 
in the world, has come to the fore and has become 
not just a legal or commercial issue. As a result of 
the comprehensive intellectualization of the modern 
economy, they are increasingly becoming a political 
problem that requires strategic integrated approach-
es to solving. Under these conditions, the problems 
of stimulating the development and legal protection 
of technological innovations acquire the role of one 

of the most important factors in the entire complex 
of political and economic relations and the security 
of each civilized country. The complexity of solv-
ing these problems lies in the extremely high degree 
of dynamism and versatility of relations associated 
with the development and implementation of tech-
nological innovations, as well as the fact that mod-
ern globalization and active information exchange 
create objective prerequisites for uncontrolled 
“technology spillover” from the countries that cre-
ate technological innovations to countries that are 
able to see its perspective and quickly introduce in-
novation in the production process. 

Western researchers have convincingly proven 
that there is a close relationship between the effec-
tiveness of the protection of intellectual property 
rights, economic performance, the country’s com-
petitiveness and economic security. The system of 
protection of intellectual property rights has a sig-
nificant impact on the performance of economic 
growth in each country, on foreign direct invest-
ment, employment, innovation and overall competi-
tiveness. Thus, the introduction of a reliable mecha-
nism for the protection of intellectual property rights 
and enforcement is a key aspect of increasing the 
level of competitiveness of the country.

Many authors addressed issues related to ensur-
ing the economic security of the Republic of Ka-
zakhstan (Kalykov, 2017; Nurgaliuly, Kazbekova, 
2021; Alpysbaev, 2019; Kuchukova, 2020; Madi-
yarova, Ryspekova, 2018, etc.). 

The works of these researchers note the neces-
sity to increase the level of competitiveness of the 
Kazakhstani economy with the help of using of the 
country’s financial capabilities, its innovative and 
intellectual potential. 
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Despite the fact that the problems of ensuring 
economic security in general, and the economic 
security of the Republic of Kazakhstan, in particu-
lar, have been sufficiently and comprehensively re-
flected in the scientific literature, certain aspects of 
this topic have remained outside the field of view of 
researchers. These little-studied issues include the 
problems of forming a mechanism and assessing the 
problems of legal protection of the economic secu-
rity of the Republic of Kazakhstan in the context of 
increasing the technological competitiveness of the 
economy of Kazakhstan. 

Thus, the aim of this article is to identify the 
problems of legal protection of the economic secu-
rity of the Republic of Kazakhstan in the context of 
increasing the technological competitiveness of the 
economy and develop recommendations for their 
solution. 

The objectives of the article are to study the 
mechanism of legal protection of technologies and 
technological innovations as a factor in the eco-
nomic security of the Republic of Kazakhstan, to 
determine the range of issues related to this problem 
which must to be improved. 

The object of research in the article is the process 
of ensuring the economic security of the Republic of 
Kazakhstan in terms of increasing the technological 
competitiveness of the economy.

Subject of research: legal protection of technol-
ogies and technological innovations ensuring eco-
nomic security and competitiveness of the Kazakh-
stani economy. 

Methodology
 
The research questions mentioned in this article 

determine the elements of its novelty. In particu-
lar, the article analyzes the elements that form the 
mechanism of legal protection of the economic se-
curity of the Republic of Kazakhstan in the context 
of increasing the technological competitiveness of 
the economy, which made it possible to offer the au-
thor’s vision of this mechanism, which was embod-
ied in the corresponding graphic model. Also in the 
article, are drawn conclusions about the problems 
arising in the process of developing the mechanism 
under study, based on the results of rating assess-
ments.

The study was based on a systematic analysis, 
on the principle of a phased solution of scientific and 
practical problems. At the first stage, the mechanism 
of legal protection of the economic security of the 
Republic of Kazakhstan was studied in the condi-

tions of increasing the technological competitive-
ness of the economy, the problems associated with 
the development of this mechanism were identified; 
the second stage of the study was aimed at develop-
ing practical recommendations related to solving the 
previously identified problems. 

The hypothesis of the study is the statement that 
the mechanism of legal protection of the economic 
security of the Republic of Kazakhstan in the con-
text of increasing the technological competitiveness 
of the economy is at the stage of active develop-
ment, and so there are problems in the development 
of the institutional and legal system that need to be 
resolved. 

The methodological basis of the study is general 
scientific and special methods of cognition of socio-
economic processes and phenomena of legal reality.

The main scientific results of the study were ob-
tained with the use of the following methods: the 
method of structuring the elements of complex so-
cial objects in the study of the structure of the insti-
tutional and legal mechanism for the legal protec-
tion of technologies and the management of their 
development processes; the method of systematiza-
tion and analysis of the legal framework at the stage 
of studying the legal aspects of the problem raised 
in the article; method of analysis and synthesis – in 
the study of problems associated with the develop-
ment of the mechanism under study; design method 
and deduction method – in the development of rec-
ommendations related to the solution of identified 
problems; methods of legal statistics and methods 
for researching ratings at the stage of confirming the 
assumptions put forward. 

The novelty of the chosen methodological ap-
proach is determined by the fact of synthesizes 
methods of cognition of legal and economic reality.

Results and discussion
 
The current stage of development of the world 

economy is characterized by a change in priorities, 
when various technologies (digital, information, in-
dustrial, biological, social and managerial) become 
the main drivers of socio-economic progress. 

In this regard, the achievement of economic 
development through the large-scale introduction 
into economic circulation of such products of intel-
lectual labor as knowledge, technology, scientific 
and technical developments, as well as their com-
mercialization, is recognized as a priority model of 
innovative development of the Republic of Kazakh-
stan. This model should ensure the resumption of 
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the pace of development of the national economy 
in the post-pandemic period, the entry of Kazakh-
stan into the number of developed world economies. 
An important element of this model is not only the 
development and support of domestic high-tech in-
dustries, but also the protection of intellectual prop-
erty rights, which is an integral part of the process 
of developing a competitive innovative economy 
of the Republic of Kazakhstan and requires special 
attention to the legal protection of the technologi-
cal innovation potential of the country, ensuring its 
competitiveness in world markets.

At the same time, referring to the world rank-
ings, it is necessary to note the low competitive 
position of Kazakhstan in the main aspects of 
competitiveness, technological development and 
protection of intellectual property rights. So, for 
example, according to the international index of 
property rights protection, which determines the 
level of protection of this form of property, the lev-
el of piracy in the country of Kazakhstan takes 85th 
place (Ranking of countries by the level of property 
rights protection, 2020). In the ranking of countries 
by the level of innovation at 79th place (Ranking 
of countries by the level of innovation, 2021); in 
the ranking of countries in terms of global com-
petitiveness at 35th place (Ranking of global com-
petitiveness of the countries of the world, 2021); in 
the ranking of countries by the number of patents 
granted – at 145th place (Ranking of countries by 
the number of patents, 2020). 

These data indicate the problematic of Kazakh-
stan’s entry into the 30 most developed countries of 
the world, which is defined as a strategic goal of the 
country’s economic development (Concept for Ka-
zakhstan’s entry into the 30 most developed coun-
tries of the world, 2014).

In many respects, these problems are connected 
with the fact that Kazakhstan could not fully ensure 
the creation of a mechanism for the legal protection 
of economic security in order to increase the 
technological competitiveness of the economy. 

Considering directly the concept of “mechanism 
of legal protection of economic security”, our 
analysis of the scientific literature showed the 
absence of any precise definition of it, despite the 
fact that researchers widely use the term “legal 
mechanism”, indicating that legal mechanisms are 
special constructions of positive law that formalize 
a certain “set” of legal regulators (legal means), 
such as: rights, obligations, prohibitions, principles, 
presumptions, fictions, terms, procedures, 

incentives, means of responsibility, etc. The legal 
mechanism is a complex legal tool (Amangeldy 
Aizhan Amangeldykyzy, 2015). 

At the same time, the analysis of works 
(Kalykov, 2017; Nurgaliuly, Kazbekova, 2021; 
Alpysbaev, 2019; Kuchukova, 2020; Madiyarova, 
Ryspekova, 2018, etc.) allows us to determine the 
mechanism of legal protection of economic security, 
taking into account the need to protect technological 
innovations that ensure the competitiveness of the 
Republic of Kazakhstan in the world markets as a set 
of actions of the authorities subject to the norms of 
national legislation aimed at increasing the level of 
competitiveness of the economy of Kazakhstan by 
creating conditions for the protection of intellectual 
property rights in the technological sphere, as well as 
stopping violations if they are committed, ensuring 
the restoration of violated rights and bringing those 
responsible to justice. 

It should be admitted that there were created the 
grounds for further development of the mechanism 
of legal protection of economic security in terms of 
ensuring the technological competitiveness of the 
economy in the country (Fig. 1).

It is necessary to consider the structural ele-
ments of this mechanism in more detail.

This mechanism is based on the system of legal 
protection of the economic security of the Repub-
lic of Kazakhstan in terms of ensuring the national 
interests of the country in the field of technological 
development. This system is based on the Constitu-
tion of the Republic of Kazakhstan; the Law of the 
Republic of Kazakhstan The Law of RK “National 
Security of the Republic of Kazakhstan”, the Entre-
preneurial Code of the Republic of Kazakhstan, the 
Code of the Republic of Kazakhstan “On Customs 
Regulation in the Republic of Kazakhstan”, the 
Criminal Code of the Republic of Kazakhstan, the 
Code of Administrative Offenses of the Republic of 
Kazakhstan, the Customs Code of the Eurasian Eco-
nomic Union, etc.; on the norms of the Civil Code; 
the Law of the Republic of Kazakhstan “On Copy-
right and Related Rights”, the Law “On the Legal 
Protection of Topographies of Integrated Circuits”; 
Law “On Trademarks, Service Marks and Appella-
tions of Origin”; Law “On protection of breeding 
achievements”; Patent Law; Law “On State Se-
crets”. Law “On Forensic Activities in the Republic 
of Kazakhstan”, Law of the Republic of Kazakhstan 
“On Arbitration Courts”, Law of the Republic of 
Kazakhstan “On International Commercial Arbitra-
tion”.



42

The mechanism of legal protection of the economic security of the Republic of Kazakhstan ...

In general, the existing regulatory framework 
provides legal protection of intellectual property ob-
jects and the procedure for their use.

It should also be noted that one of the funda-
mental theoretical problems is to determine the very 
content and structure of the mechanism under study 
(in this case we are talking about the “mechanism of 
legal protection of the economic security of the Re-
public of Kazakhstan from the point of view of the 
technological competitiveness of the economy”), 
is the definition of objects of legal protection. Re-
ferring to the patent law and the Civil Code of the 
Republic of Kazakhstan, industrial property objects 
– inventions, utility models and industrial designs 
(clause 7 of article 1 of the Patent Law of the Re-
public of Kazakhstan), as well as breeding achieve-
ments should be considered as such; topology of in-
tegrated circuits; undisclosed information, including 
production secrets (know-how). 

It is equally important the definition of entities 
that protect the national interests of Kazakhstan in 
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Figure 1 – The mechanism of legal protection of national security in order to increase the technological 
competitiveness of the economy of the Republic of Kazakhstan (made by the author) 

the field of intellectual property, among which a 
special place is occupied by:

- Ministry of Justice of the Republic of Kazakh-
stan (represented by the Committee for Intellectual 
Property Rights of the Ministry of Justice of the Re-
public of Kazakhstan); 

- the national patent authority responsible for the 
implementation of state policy in the field of intel-
lectual property, initiation and proceedings in cases 
of administrative violations, patent examination); 

- Ministry of Internal Affairs of the Republic of 
Kazakhstan – initiation and proceedings on cases of 
administrative violations and criminal cases; 

- Ministry of Finance of the Republic of Ka-
zakhstan – suspension of the release of goods with 
violations of intellectual property rights, initiation 
and proceedings in cases of administrative viola-
tions and criminal cases; 

- The National Security Committee of the Re-
public of Kazakhstan, which implements a unified 
policy in the field of protecting state secrets;
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- Courts considering cases of administrative of-
fenses in the field of intellectual property and, ac-
cordingly, protecting already violated rights of own-
ers of intellectual property objects. 

The given study shows that a significant number 
of functional components operating in various ar-
eas of public administration, which have distinctive 
functions and capabilities, are integrated into the 
national system of legal protection in the field of in-
tellectual property and technological development. 
This fact is an objectively existing problem of the 
development of the institutional and legal system, 
which negatively affects the practice of law enforce-
ment and hinders the process of forming an effective 
legal system.

Considering reserched legal mechanism, it is 
obvious to point out that an integral element of the 
legal mechanism for the protection and protection 
of intellectual property rights in the field of tech-
nological development are forms of protection and 
protection. 

An analysis of the scientific literature 
(Amangeldy Aizhan Amangeldykyzy, 2021, 
Kalykov, 2017; Nurgaliuly, Kazbekova, 2021) sug-
gests that there are currently two such forms: a gen-
eral and a special form of protection of intellectual 
property rights Accordingly, the general form of 
protection can be attributed the judicial procedure 
already mentioned by us, while the special one pro-
vides for the applicable administrative procedure 
for protection, for example, by the customs authori-
ties of the Republic of Kazakhstan in relation to the 
protection of intellectual property rights, as well as 
authorized bodies that carry out checks aimed at de-
tecting cases of piracy, the use of a licensed product 
in the absence of a license.

Thus, in general, in Kazakhstan, the main ele-
ments of the mechanism of legal protection of na-
tional security have been formed in order to increase 
the technological competitiveness of the economy. 

At the same time, evaluating this mechanism, 
we can identify those problematic aspects that re-
duce the effectiveness of its functioning. The fol-
lowing problems need to be highlighted:

- the imperfection of certain provisions of the 
legislation that do not allow copyright holders to 
fully protect their rights, in particular, we are talk-
ing, for example, about a conflict between Art. 15 of 
the Patent Law, which determines that “…..a new 
product is considered to be obtained by a protected 
method in the absence of evidence to the contrary”, 
and art. 72 of the Civil Procedure Code of the Re-
public of Kazakhstan, according to which the party 
must prove the circumstances to which it refers as 

the basis for its claims. That is, Art. 15 of the Pat-
ent Law, in fact, gives the patent holder the oppor-
tunity to demand that the person who violated his 
right prove that the invention, the created technol-
ogy does not bear any signs of novelty. At the same 
time, the norms of civil procedural law reject such 
a possibility. 

As a result of such a conflict, the patent owner 
often loses the incentive to protect his rights. And in 
the end, patent activity is decreasing, which directly 
affects the level of the country’s economic security.

It should also be noted that the national legisla-
tion in the field of technological intellectual prop-
erty does not determine what actions are recognized 
as infringement in relation to a particular object of 
such rights, at the same time indicating that indus-
trial property offenses are, without the permission of 
the copyright holder, the following actions: using a 
patented invention (utility model), the use of such 
a product, offer for sale, sale, import, introduction 
into civil circulation in another way, storage of the 
product for such a purpose; application of a patented 
technological process or its proposal for application 
(Amangeldy Aizhan Amangeldykyzy, 2021).

We believe that such specification of illegal acts 
may well be included in the regulatory framework 
of Kazakhstan, which will make it possible to more 
effectively protect the rights of patent holders to en-
sure the economic security of the Republic of Ka-
zakhstan in order to increase the technological com-
petitiveness of the economy. 

A significant problem related to the protection 
of technological innovations is the fact that in Ka-
zakhstan, there are still (on the part of Kazakhstani 
business) ignoring the requirements of laws on com-
pliance with intellectual property rights, as a result 
of which the investment attractiveness of the coun-
try is reduced, since Western and already Chinese 
businesses are ready to cooperate with countries 
that have “transparent” conditions for the use of in-
tellectual property. It is difficult for foreign rights 
holders to defend their rights in the judicial bodies 
of Kazakhstan due to the fact that Kazakh courts, 
as well as other legal protection bodies, as a rule, 
take the side of local businessmen, which gives in-
vestors and right holders the impression that these 
bodies are corrupt, that the transfer of Kazakhstan 
technologies, since the terms of such contracts are 
often not followed.

At the same time, according to the latest data 
(end of 2019), despite the overall decrease in the 
number of infringements in the field of intellectual 
property, their number is still very significant. It 
is noteworthy that the category of violations un-
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der consideration acquires, in the main, the nature 
of administrative offenses (Fig. 2). At the same 
time, the total number of detected offenses does 
not correspond to foreign ideas about the state of 
legal protection of technologies, which appeal to 

the data of the rating of countries by the level of 
use of pirated software, according to which 74.0% 
of software in Kazakhstan is of “pirated origin” 
(Ranking of countries by the level of use of pirated 
software, 2019).

█ Administrative offenses, █ Criminal offenses

Figure 2 – The number of violations detected in the Republic of Kazakhstan by types  
of violations from 2016 to 2019 (Report on the state of law enforcement practice  

in the field of protection of intellectual property rights, 2020)

Thus, assessing the mechanism of legal protec-
tion of the economic security of the Republic of 
Kazakhstan in order to increase the technological 
competitiveness of the economy, we can say that 
the development of this mechanism requires fur-
ther improvement in terms of legislative support for 
this activity, as well as in the direction of increas-
ing the level of state control associated with the use 
of technology and technological innovations (both 
domestic and foreign origin) on the territory of Ka-
zakhstan. Exactly these two spheares (legislative 
support and control) that should become a priority in 
providing legal protection for the economic security 
of the Republic of Kazakhstan in order to increase 
the technological competitiveness of the country’s 
economy.

The effectiveness of protecting the rights of 
technology and technological innovation right hold-
ers depends on the perfection of the regulatory 
framework, and therefore we recommend revising 
it in order to identify legal conflicts that impede the 
process of protecting these rights. In the process of 
implementing the revision of the legislation, repeti-
tions, gaps are revealed, the quality of the conceptual 
apparatus, legalized in the norms of the legislation, 
is determined. Also, it should be noted that the pro-
tection of the rights of technology developers seeks 

to meet modern requirements, be transparent and 
democratic. So, for example, laws aimed at protect-
ing industrial property should, first of all, ensure the 
economic and moral rights of authors to the results 
of scientific and technical activities, stimulate their 
creative activity in accordance with state interests, 
commercialize technologies and on the basis of real 
exchange. The development of the management of 
the state system of legal protection of technological 
developments in the Republic of Kazakhstan should 
provide for the creation of conditions for improving 
the investment climate and supporting entrepreneur-
ship; raising the level of consciousness and culture 
of Kazakhstani business in the field of intellectual 
property for technological purposes.

The most important aspect of the state policy 
for the acquisition, use and protection of intellectual 
property rights in the field of technological 
development is the implementation by the state of 
control functions in this area. Currently, the functions 
of control in this area of ​​activity are carried out by 
the justice authorities (Article 21 of the Law “On 
the Bodies of Justice”), which control the activities 
of organizations managing property rights on a 
collective basis, patent attorneys and interact with 
them; as well as control over the activities of a state 
organization that carries out examination in the field 
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of patent business and registration of copyright in 
official registers. 

In addition, other bodies that have already been 
listed above in this article have a number of control 
powers, which objectively reduces the effectiveness 
of control activities due to the presence of initial 
powers, departmental competition, etc.

In this regard, we believe that in order to 
effectively improve the existing system for 
managing the system of legal protection of 
technologies and technological innovations in the 
Republic of Kazakhstan, it is necessary to create an 
organizational structure for managing intellectual 
property that meets the principles of the innovative 
economy of the Republic of Kazakhstan.

We propose the creation of a specialized 
department responsible for managing intellectual 
property, technological development and protecting 
the rights of creators of technological and other 
innovations. The implementation of this proposal 
involves the formation of a contingent of specialists 
from public authorities capable of skillfully solving 
the problems of managing the intellectual property 
of the Republic of Kazakhstan, its legal protection 
and control over its use. Such a body (an agency 
for the development and protection of intellectual 
property rights of the Republic of Kazakhstan) 
can be created in the form of a state institution 
and perform the following functions: organizing 
accounting and maintaining a unified register of 
the results of scientific and technical activities, 
the rights to which are assigned to the Republic 
of Kazakhstan; forecasting, planning, control over 
projects for the commercialization of the results of 
scientific and technical documentation of national 
importance. 

This approach allows to transfer a significant 
amount of work in the field of legal protection of 
technologies and technological innovations to the 
level of a single state body, which will increase 
the responsibility of the state and those authorized 
for the results of this activity, create conditions for 
making prompt decisions based on the results of 
control over the use of technologies at the level of 
public authorities and business.

Conclusion 

The purpose of this study was defined as 
identifying the problems of legal protection of the 
economic security of the Republic of Kazakhstan 
in the context of increasing the technological 
competitiveness of the economy and developing 
recommendations for their solution.

To achieve this goal, the author used a set of 
methods for structuring the elements of complex 
social objects; systematization and analysis of the 
legal framework; methods of analysis and synthesis; 
design and deduction method; legal statistics and 
methods for researching ratings.

As a result of using these methods, practical 
results, which were obtained, aimed at improving 
the mechanism of legal protection of the economic 
security of the Republic of Kazakhstan in the context 
of increasing the technological competitiveness of 
the economy. 

The given study allows us to state that at present 
the mechanism under study needs to be improved, 
since the current legislative and institutional structure 
of this mechanism makes it difficult to implement 
the tasks of increasing the competitiveness of the 
Kazakhstani economy. 

In this regard, at present in the Republic of 
Kazakhstan, there is a need to revise the legislative 
framework in order to eliminate the contradictions 
in it, as well as to create a state control body, which 
will be delegated the authority to solve the problems 
of legal protection of technologies and technological 
innovations. 

We associate the prospects for further research 
with the necessity to specify the conditions that 
contribute to the further technological development 
of the Republic of Kazakhstan. 

In general, the article confirmed the hypothesis 
that the mechanism of legal protection of the 
economic security of the Republic of Kazakhstan 
in the context of increasing the technological 
competitiveness of the economy is at the stage of 
active development, in connection with which there 
are problems in the development of the institutional 
and legal system that need to be resolved.
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СОБЛЮДЕНИЕ НАЦИОНАЛЬНЫХ ИНТЕРЕСОВ  
РЕСПУБЛИКИ КАЗАХСТАН ПРИ ПОДГОТОВКЕ, ПРИНЯТИИ 

И ИСПОЛНЕНИИ НОРМАТИВНЫХ ПРАВОВЫХ АКТОВ 

 
В статье проводится анализ действующего законодательства Республики Казахстан на 

предмет разработки, принятия и исполнения законодательных и иных нормативных правовых 
актов в сфере национальной безопасности. Рассматривается научная экспертиза в роли главного 
инструмента в оценке качества и эффективности нормотворческого процесса, при этом автор 
подчеркивает, что проводимые в Республике Казахстан виды научной экспертизы (правовая, 
экономическая, антикоррупционная, экологическая) способны обеспечить соблюдение 
требований национальной безопасности лишь частично.

В качестве наиболее перспективного для обеспечения безопасности правотворческого 
процесса в статье обосновано проведение научной экспертизы на предмет соблюдения 
национальных интересов, как самостоятельного вида экспертизы. Развивая позиции 
относительно введения самостоятельного вида научной экспертизы на предмет соблюдения 
национальных интересов, следует отметить, что она не должна ограничиваться только этапом 
подготовки проекта закона. Научная экспертиза по соблюдению национальных интересов 
должна применяться в отношении действующих нормативных правовых актов и, таким образом, с 
институтом правового мониторинга будет направлена на обеспечение качества и эффективности 
правового регулирования общественных отношений в Республике Казахстан. 

Статья написана в рамках научного проекта № АР14872048 «Разработка мер по обеспечению 
национальной безопасности Республики Казахстан в законотворческой сфере».

Ключевые слова: национальная безопасность, законодательство, научная экспертиза, 
нормативный правовой акт, национальные интересы, международные договоры.
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Institute of State and Law Al-Farabi Kazakh National University, Kazakhstan, Almaty, 
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Observance of the national interests  
of the Republic of Kazakhstan in the preparation, adoption 

 and execution of regulatory legal acts

The article analyzes the current legislation of the Republic of Kazakhstan for the development, adop-
tion and execution of legislative and other regulatory legal acts in the field of national security. Scientific 
expertise is considered as the main tool in assessing the quality and effectiveness of the rule-making 
process, while the author emphasizes that the types of scientific expertise carried out in the Republic 
of Kazakhstan (legal, economic, anti-corruption, environmental) are able to ensure compliance with 
national security requirements only partially.

The most promising way to ensure the safety of the law-making process in the article is to conduct 
a scientific examination for compliance with national interests as an independent type of examination. 
Developing positions on the introduction of an independent type of scientific expertise for compliance 
with national interests, it should be noted that it should not be limited only to the stage of preparation of 
the draft law. Scientific expertise on the observance of national interests should be applied to the existing 
regulatory legal acts, which, together with the Institute of Legal Monitoring, will be aimed at ensuring the 
quality and effectiveness of legal regulation of public relations in the Republic of Kazakhstan. 

Within the framework of the scientific project No. AR14872048: Development of measures to en-
surethe national security of the Republic of Kazakhstan in the legislative sphere.

Key words: national security, legislation, scientific expertise, regulatory legal act, national interests, 
international treaties.
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Нормативтік құқықтық актілерді дайындау, қабылдау  
және орындау кезінде Қазақстан Республикасының  

ұлттық мүдделерін сақтау
 
Мақалада ұлттық қауіпсіздік саласындағы заңнамалық және өзге де нормативтік құқықтық 

актілерді әзірлеу, қабылдау және іске асыру үшін Қазақстан Республикасының қолданыстағы 
заңнамасына талдау жасалған. Ғылыми сараптама норма шығару процесінің сапасы мен 
тиімділігін бағалаудың негізгі құралы ретінде қарастырылса, автор Қазақстан Республикасында 
жүргізілетін ғылыми сараптаманың түрлері (құқықтық, экономикалық, сыбайлас жемқорлыққа 
қарсы, экологиялық) болып табылатынын атап көрсетеді, бұл ұлттық қауіпсіздік талаптарының 
сақталуын ішінара ғана қамтамасыз ете алады.

Мақалада заң шығармашылығы процесінің қауіпсіздігін қамтамасыз етудің ең тиімдісі 
сараптаманың тәуелсіз түрі ретінде ұлттық мүдделерге сәйкестігіне ғылыми сараптама жүргізу 
негізделген. Ұлттық мүдделерге сәйкес ғылыми сараптаманың тәуелсіз түрін енгізуге қатысты 
ұстанымдарды дамыта отырып, оның тек заң жобасын дайындау кезеңімен ғана шектеліп қалмауы 
тиіс екенін атап өткен жөн. Ұлттық мүдделерді сақтау жөніндегі ғылыми сараптама құқықтық 
мониторинг институтымен бірге Қазақстан Республикасындағы қоғамдық қатынастарды 
құқықтық реттеудің сапасы мен тиімділігін қамтамасыз етуге бағытталатын қолданыстағы 
нормативтік құқықтық актілерге қатысты қолданылуы тиіс. 

No АР14872048 ғылыми жоба аясында: Қазақстан Республикасының ұлттық қауіпсіздігін 
заңнамалық салада қамтамасыз ету шаралары әзірленді.

Түйін сөздер: ұлттық қауіпсіздік, заңнама, ғылыми сараптама, нормативтік құқықтық акт, 
ұлттық мүдделер, халықаралық шарттар. 

Введение

Согласно пункту 2 статьи 18 Закона Респу-
блики Казахстан от 6 января 2012 года «О наци-
ональной безопасности Республики Казахстан» 
(https://adilet.zan.kz) требования по обеспечению 
национальной безопасности в обязательном по-
рядке учитываются при разработке, принятии и 
исполнении законодательных и иных норматив-
ных правовых актов в сфере национальной без-
опасности.

Вместе с тем, каким образом функционирует 
данный механизм, остается неясным. Толкова-
ние пункта 2 статьи 18 Закона «О национальной 
безопасности Республики Казахстан» указывает 
на необходимость изучения следующих взаи-
мосвязанных между собой вопросов:

1) где (в каком документе) должно найти 
оценку соблюдение требований по обеспечению 
национальной безопасности применительно к 
нормативному регулированию общественных 
отношений;

2) какие инструменты используются для 
отражения требований по обеспечению нацио-
нальной безопасности в нормативном регулиро-
вании;

3) достаточно ли использования имеющего-
ся инструментария для обеспечения соблюдения 

требований национальной безопасности относи-
тельно каждой стадии процесса регуляторного 
воздействия – разработка, принятие и исполне-
ние нормативного правового акта? (Мамонов 
2020: 110)

Практика подготовки, принятия и исполне-
ния нормативных правовых актов должным об-
разом не учитывает вышеназванные положения и 
не подтверждается процедурно-процессуально. 
Между тем, все стадии законотворческого про-
цесса достаточно регламентированы. Принята и 
действует необходимая правовая основа, кото-
рая регулируют общественные отношения, свя-
занные с порядком разработки, представления, 
обсуждения, принятия, регистрации, введения в 
действие, изменения, дополнения, прекращения, 
приостановления действия и опубликования 
правовых актов Республики Казахстан. 

 Осуществляется правовой мониторинг с це-
лью выявления в принятых нормативных право-
вых актах противоречий законодательству Ре-
спублики Казахстан, дублирований, пробелов, 
неэффективно реализуемых, устаревших и кор-
рупциогенных норм права и выработки пред-
ложений по их совершенствованию путем про-
гнозирования, анализа, оценки эффективности 
реализации принятых нормативных правовых 
актов (https://adilet.zan.kz).

mailto:salimgereia@mail.ru
https://adilet.zan.kz
https://bestprofi.com/home/section/2395038339
https://bestprofi.com/home/section/2628092969
https://adilet.zan.kz
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Соблюдение национальных интересов Республики Казахстан при подготовке, принятии  ...

Но если оценить те или иные общественные 
отношения, на эффективную реализацию кото-
рых направлены, в первую очередь, законы Ре-
спублики Казахстан, то имеют место примеры, 
когда приоритетные направления в полной мере 
не обеспечиваются. 

В Законе Республики Казахстан от 6 января 
2012 года «О национальной безопасности Респу-
блики Казахстан» устанавливается перечень ос-
новных национальных интересов. Это достаточ-
но крупные блоки общественных отношений. 
Отдельные из них непосредственно выведены 
на уровень конституционных ценностей и осно-
вополагающих принципов деятельности госу-
дарства (https//www.dhs.gov.assets (18.07.2020).) 
Это, прежде всего, обеспечение прав и свобод 
человека и гражданина, являющееся фактически 
базисом в деле построения современного право-
вого государства, и от уровня его соблюдения во 
многом зависит реализация всех основных наци-
ональных интересов страны. По этому вопросу 
академик Гайрат Сапаргалиев справедливо от-
мечал: «необходима ориентация законотворче-
ства на конституционное положение о том, что 
«Республика Казахстан утверждает себя демо-
кратическим, светским, правовым и социальным 
государством, высшими ценностями которого 
являются человек, его жизнь, права и свободы» 
(Сапаргалиев 2006).

Методы исследования
 
В статье использованы общенаучные мето-

ды исследования, а также специальные обще-
научные и частнонаучные, в том числе анализ, 
сравнение, сопоставление и другие. 

Обсуждение

Для оценки качества и эффективности от-
дельных нормативных правовых актов Закон 
Республики Казахстан «О правовых актах» от 6 
апреля 2016 года предусматривает правовой мо-
ниторинг. В этой связи в 2007 году Гайрат Са-
паргалиев подчеркивал: «следует проводить мо-
ниторинг и действующих законов с позиции их 
эффективности, полезности и т.д. Может быть, в 
будущем этот вопрос следует закрепить в Законе 
о НПА» (Сапаргалиев 2006).

Если провести правовой мониторинг дорож-
но-транспортной сферы Казахстана, занимаю-
щей лидирующее положение по степени угрозы 
для человеческой жизни, нетрудно определить, 
что неверно реализуются конституционные и за-

конодательные положения о высшей ценности 
– человеческой жизни (https://adilet.zan.kz/rus/
docs). 

Согласно письму Премьер-Министра Ре-
спублики Казахстан А.А. Смаилова, только за 
январь 2022 года количество погибших на до-
рогах составило 166 случаев, с ростом на 54 % 
по отношению к прошлому году. За 2021 год 
(по данным Национального координационного 
центра экстренной медицины) зарегистриро-
вано 33 643 вызова по ДТП, общее количество 
пострадавших составило 40 593 человека, что 
на 30 % больше показателя 2020 года. Дорожно-
транспортный травматизм в Казахстане являет-
ся основной причиной смертности среди детей 
в возрастной группе от 5 до 14 лет, за послед-
ние 5 лет по причине ДТП погибло 623 ребенка, 
что свидетельствует о потере демографическо-
го резерва страны и об острой необходимости 
более пристального внимания Правительства к 
данному вопросу. В мировом рейтинге (по ито-
гам 2019 года) по смертности в дорожно-транс-
портных происшествиях Казахстан занимает 
107 место с показателем 10,4 погибших на 100 
тыс. населения. За последние 5 лет 1 971 человек 
признаны лицами с инвалидностью различных 
групп вследствие ДТП (https://bestprofi.com/docu
ment/2799662758?5&isScroll=true). 

Приведенное письмо наглядно показывает 
состояние защищенности человеческой жизни в 
Казахстане, когда население страны ежедневно 
подвергается риску по потере здоровья и, что 
особенно непоправимо, жизни человека. 

Однако действующее законодательство 
страны в дорожно-транспортной сфере в полной 
мере устанавливает правовые основы, общие и 
специальные условия функционирования до-
рожного движения и обеспечения его безопас-
ности в Республике Казахстан. Более того, в 
статье 3 Закона РК «О дорожном движении» от 
17 апреля 2014 года основными принципами до-
рожного движения являются: 

1) приоритет жизни и здоровья участников 
дорожного движения над экономическими ре-
зультатами хозяйственной деятельности; 

2) приоритет ответственности государства за 
обеспечение безопасности дорожного движения 
над ответственностью участников дорожного 
движения; 

3) соблюдение интересов участников дорож-
ного движения, общества и государства при обе-
спечении безопасности дорожного движения; 

4) системный подход к обеспечению без-
опасности дорожного движения. 

https://bestprofi.com/home/section/2395038339
https://adilet.zan.kz/rus/docs
https://adilet.zan.kz/rus/docs
https://bestprofi.com/document/2799662758?5&isScroll=true
https://bestprofi.com/document/2799662758?5&isScroll=true
http:///online.zakon.kz/Document/?link_id=1004106966
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Нормы административного и уголовного 
законодательства страны устанавливают от-
ветственность за нарушение правил в дорож-
но-транспортной сфере страны. Кроме того, в 
дорожно-транспортной сфере страны идет ак-
тивное строительство автомобильных дорог, 
транспортных развязок, куда из республикан-
ского бюджета выделяются многомиллиардные 
ассигнования. Причем это осуществляется с це-
лью снижения, главным образом, транспортной 
нагрузки, обеспечения безопасности дорожного 
движения и, что немаловажно, улучшения эколо-
гической ситуации в этих городах. Безусловно, 
это в комплексе необходимая и стратегически 
важная задача, в реализации которой соответ-
ствующие уполномоченные органы должны ру-
ководствоваться вышеназванными благими 
целями, но эта деятельность, хотя и бесспорно 
необходима, тем не менее имеет, в первую оче-
редь, экономическую основу и, следовательно, 
направлена на улучшение транспортной инфра-
структуры городов.

Задача же приоритета жизни и здоровья 
граждан, участвующих в дорожном движении, 
над экономическими результатами хозяйствен-
ной деятельности в данном случае реализует-
ся, однако не прямо, а лишь опосредованно. К 
примеру, при активном строительстве дорож-
но-транспортной инфраструктуры в условиях 
автомобильной загруженности в таком мегапо-
лисе, как Алматы, такой важный аспект дорож-
но-транспортных отношений, как безопасность 
пешеходного движения, практически не обе-
спечена и отсутствует порядок его регламента-
ции. Речь в данном случае идет о регулируемых 
пешеходных переходах (со светофорами) и не-
регулируемых пешеходных переходах. И суть 
проблемы заключается в неисполнении законо-
дательных норм по обеспечению приоритета че-
ловеческой жизни над экономическими резуль-
татами в дорожно-транспортных отношениях, и 
за то время, когда приходит осознание опасно-
сти таких мер, могут происходить необратимые 
последствия. 

О какой безопасности пешеходного дви-
жения можно утверждать, когда, к примеру, 
на выезде в Талгарском направлении из города 
Алматы установлено более 10 нерегулируемых 
пешеходных переходов (к тоже неосвещаемых), 
и какая безопасность пешеходного движения на 
Талгарской трассе может быть обеспечена, если 
жизнь и здоровье переходящего дорогу челове-
ка исключительно зависят только от водителя 
транспортного средства. Таким образом, толь-

ко от водителя транспортного средства зависит 
здоровье и жизнь переходящего автомобильную 
дорогу человека и, соответственно, такие води-
тели должны:

- хорошо знать правила дорожного движения 
и профессионально водить автотранспортное 
средство;

- быть предельно внимательными во время 
езды;

- не употреблять спиртные или другие одур-
манивающие средства;

- иметь технически исправные автомобили;
- обладать хорошим зрением, от качества 

которого во многом зависит осмотрительность, 
особенно в вечернее и ночное время;

- обладать великолепной реакцией на случай 
непредвиденных обстоятельств и многими дру-
гими обязательными свойствами. 

Но насколько наши водители соответствуют 
этим требованиям, когда статистика Генераль-
ной прокуратуры РК говорит о потенциальной 
опасности для жизни и здоровья человека от 
большого количества автовладельцев, задержан-
ных в состоянии алкогольного или наркотиче-
ского опьянения во время автомобильного дви-
жения. 

Учитывая другие факты, связанные с неопре-
делением реального количества нарушителей 
правил дорожного движения и не отраженные в 
официальной статистике, все это подчеркивает 
необходимость применения в Казахстане более 
радикальных мер, направленных на охрану жиз-
ни и здоровья человека, чтобы исключить слу-
чаи смертельных наездов на детей, когда сби-
вают насмерть на регулируемых пешеходных 
переходах мать с малолетним ребенком (https://
tengrinews.kz/accidents/almatinets-sbil-nasmert-
mat-rebenkom-zebre-almatinskoy-427793/) и т.д. 
И до тех пор, пока на городских автодорогах 
будут действовать потенциально опасные для 
любого переходящего автодорогу человека так 
называемые «пешеходные переходы» (регули-
руемые или нерегулируемые) и не сократится 
количество нарушителей в состоянии алкоголь-
ного, наркотического опьянения, одним словом, 
безответственного отношения, будут неизбежно 
происходить происшествия, приводящие к тра-
гическим последствиям, и нередко в отношении 
детей дошкольного возраста. Ведь автомобиль 
– это, в первую очередь, источник повышен-
ной опасности, и статистика подтверждает, что 
многие водители не просто не уступают дорогу 
пешеходам, а довольно часто игнорируют дан-
ное правило, тем самым ставя всех участников 

https://tengrinews.kz/accidents/almatinets-sbil-nasmert-mat-rebenkom-zebre-almatinskoy-427793/
https://tengrinews.kz/accidents/almatinets-sbil-nasmert-mat-rebenkom-zebre-almatinskoy-427793/
https://tengrinews.kz/accidents/almatinets-sbil-nasmert-mat-rebenkom-zebre-almatinskoy-427793/


52

Соблюдение национальных интересов Республики Казахстан при подготовке, принятии  ...

дорожного движения в потенциально опасную 
ситуацию. 

И это притом, что установленные санкции 
в административном и уголовном законода-
тельстве страны не останавливают и не предот-
вращают реально наступление трагических по-
следствий. Следовательно, требуется изменение 
государственной политики или иной подход в 
дорожно-транспортной сфере в сторону обе-
спечения действующих норм о приоритете 
человеческой жизни над экономическими, хо-
зяйственными результатами. Если существует 
потенциальная опасность для жизни и здоровья 
человека в дорожно-транспортных отношениях, 
то государство незамедлительно обеспечивает 
такую защиту. Ведь жизнь человека бесценна и 
её невозможно вернуть в отличие от возведен-
ных строений.

Отход от политики, направленной на обеспе-
чение приоритета человеческой жизни в дорож-
но-транспортной сфере Республики Казахстан, 
свидетельствует о нарушении режима законно-
сти в стране, и вряд ли можно утверждать об их 
эффективной реализации в обозначенной сфере 
общественных отношений страны. 

В этой связи государственные органы долж-
ны решительно предпринимать необходимые 
меры по обеспечению безопасности пешеходно-
го движения, которые должны включать:

- запрет по установлению «пешеходного 
движения» на оживленных городских и приго-
родных автомобильных трассах, развитие сети 
подземных и надземных переходов и других 
безопасных переходов (новые инновационные 
подходы, относимые к степени не особой слож-
ности), где исключалась бы какая-либо связь пе-
шехода с транспортным средством, являющим-
ся, в первую очередь, источником повышенной 
опасности;

- задействовать весь круг юридических 
и физических лиц, участвующих в дорожно-
транспортной сфере, в вопросах повышения 
квалификации с целью исполнения норматив-
ного приоритета человеческой жизни над эко-
номическими результатами. Это легко заметить 
по количеству видеокамер над пешеходными 
переходами, которые установлены в минималь-
ном количестве. Но зато есть огромное коли-
чество видеокамер, устанавливающих пределы 
скоростного движения, порядка транспортного 
расположения, автомобильного движения и т.д. 
Безусловно, они направлены на безопасность 
дорожно-транспортных отношений, но безопас-
ность человека они обеспечивают опосредо-

ванно. Приведенные примеры также связаны с 
незнанием и непониманием сути поставленных 
вопросов, когда непосредственно обеспечивает-
ся на практике дорожно-транспортная политика 
государства; 

- устанавливать святящиеся пешеходные 
переходы, как это предложили китайские спе-
циалисты более 10 лет назад, а также трудно 
переходимые заградительные сооружения на 
оживленных городских трассах с интенсивным 
движением для исключения возможности пере-
хода дороги в неустановленных пешеходных 
переходах и многие другие меры.

 Кроме того, практически ни в одном норма-
тивном правовом акте страны, ни в государствен-
ных программных документах не содержатся 
четко прописанные правила, которые непосред-
ственно были бы направлены на охрану жизни 
и здоровья участника пешеходного движения. 
Если проект на строительство транспортного 
объекта в каком-либо районе города Алматы 
получает одобрение по государственному част-
ному партнерству или по иным условиям, т.е., 
соответственно, проходит все этапы конкурсно-
го отбора, включая различные виды экспертизы 
и соответствия предъявляемым требованиям, то 
насколько подрядные организации при проведе-
нии строительных работ понимают или знают об 
установленной норме, о приоритете жизни и здо-
ровья участников дорожного движения над эко-
номическими результатами хозяйственной дея-
тельности. Кто-то может возразить относительно 
такого высказывания, поскольку все строитель-
ные проекты проходят обязательную экспертизу 
и их задача состоит только в точном выполнении 
поставленных задач по реализации проекта. Но 
повседневная практика в дорожной сфере, когда 
регулярно происходят трагические события, по-
казывает противоположную ситуацию.

Причем, проведение правового мониторинга 
в дорожно-транспортной сфере Республики Ка-
захстан должно исходить из оценки эффективно-
сти реализации принятых нормативных право-
вых актов на предмет обеспечения человеческой 
жизни. Такая оценка, помимо правовых актов, и 
других государственных, ведомственных актов, 
заключается в мониторинге сложившей систе-
мы организации уполномоченных органов и хо-
зяйствующих субъектов страны по исполнению 
законодательных положений в дорожно-транс-
портной сфере на предмет обеспечения челове-
ческой жизни.

Аналогичные примеры, связанные с дорож-
но-транспортными отношениями, можно при-

https://bestprofi.com/home/section/2628092969
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вести по событиям в Казахстане во второй по-
ловине 2020 года. Тогда, в условиях обострения 
коронавирусной инфекции в июне 2020 года 
среди соответствующих структур страны, про-
явилось неполное понимание и реализация за-
конодательных норм в сфере здравоохранения. 
Что, в свою очередь, явилось нарушением на-
циональных интересов в сфере защиты населе-
ния и территории Казахстана от угрозы коро-
навирусной инфекции. Приведенные примеры 
обуславливают необходимость эффективного 
взаимодействия всей системы государственного 
управления с расширением института консти-
туционного контроля по вопросам соответствия 
конституционного принципа о приоритете чело-
веческой жизни. 

Выводы

Исходя из вышеизложенного, следует, что 
важно усилить интеграцию защиты националь-
ных интересов и законодательного регулирова-
ния общественных отношений, которые служат 
отражением сущности современного правового 
государства. В правовом государстве юридиче-
ские нормы должны с исчерпывающей полно-
той отражать потребности личности и общества, 
препятствовать возникновению негативных со-
циальных явлений. При этом они сами не долж-
ны создавать угрозу реализации национальных 
интересов в силу своего несовершенства, закре-
пления ложных целей и приоритетов (Мамонов 
2020). 

В соответствии с законодательным опре-
делением, национальная безопасность состо-
ит в защите национальных интересов страны 
не только от реальных, но и от потенциальных 
угроз. Речь идет о выявлении зарождающегося 
конфликтного потенциала, когда процесс еще 
слабо проявляется вовне, не носит ярко выра-
женного характера угрозы, обнаруживается в 
виде отдельных, иногда не связанных между со-
бой факторов (Мамонов 2020).

В этом контексте особое внимание заслу-
живает подпункт 7 статьи 5 Закона «О нацио-
нальной безопасности Республики Казахстан» 
– достижение и поддержание уровня и качества 
образования и научного потенциала страны, 
адекватного потребностям социально-экономи-
ческого, инновационного и интеллектуального 
развития общества и граждан. Дело в том, что на 
протяжении более 30 лет после распада СССР, 
к сожалению, произошло заметное снижение 
интеллектуального потенциала среди населения 

постсоветских стран, и прежде всего, подраста-
ющего поколения, что, в свою очередь, отраз-
илось на их культуре, нравственности, морали 
и др. ценностных категориях. Весьма успешно 
появился характерный для многих стран Запада 
принцип индивидуализма, культ эгоизма, когда 
ради обеспечения прав и интересов индивида 
идет стремительный упадок духовности, куль-
туры, нравственности населения. Это спровоци-
ровало потребительское отношение человека по 
всем направлениям человеческой деятельности, 
утрату и безразличие ко всему окружающему. 
Утрачивается такой важный компонент жизне-
деятельности государства, как духовность наро-
да, отношения людей к друг другу. 

И самое опасное для развития общества – 
идет незаметное, планомерное лоббирование 
«новых ценностей», не приемлемое для казах-
станского общества. Причем, такое лоббирова-
ние наблюдается главным образом в информа-
ционной и культурной сферах страны.

В данном случае определить негативные 
последствия правотворчества способны лишь 
глубокие, системные научные исследования, 
предметом которых непосредственно являются 
требования по обеспечению национальной без-
опасности.

Особого внимания заслуживает изучение и 
оценка законотворческого процесса в контек-
сте влияния норм международных договоров на 
его содержание и динамику. Согласно пункту 
2 статьи 2 Закона Республики Казахстан от 30 
мая 2005 года «О международных договорах» 
«не допускается заключение международных 
договоров, не соответствующих национальным 
интересам Республики Казахстан, способных 
нанести ущерб национальной безопасности или 
ведущих к утрате независимости Республики 
Казахстан». Аналогичные нормы о соблюдении 
национальных интересов содержатся и в других 
нормативных правовых актах Казахстана. Но на 
практике многие международные договоры, за-
ключаемые Республикой Казахстан, не всегда 
отвечают данному фундаментальному принци-
пу. Достаточно привести примеры с соглаше-
ниями по трансграничным рекам. Так, согласно 
статье 141 Водного Кодекса РК от 9 июля 2003 
года основными направлениями международ-
ного сотрудничества в области использования 
и охраны трансграничных вод являются защита 
интересов Республики Казахстан в области ис-
пользования и охрана трансграничных вод на 
основе заключения международных договоров 
(https://adilet.zan.kz).

https://adilet.zan.kz
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 Одними из причин неэффективности казах-
станских соглашений по трансграничным рекам 
являются следующие:

- отсутствие соответствующей квалифика-
ции и многолетнего опыта по проведению дву-
сторонних переговоров по столь специфиче-
скому для казахстанской дипломатии и науки 
вопросу по регулированию трансграничных во-
дных ресурсов. Данный институт является от-
носительно новым для науки международного 
права, когда в бытность нахождения в СССР в 
республике отсутствовали национальные кадры 
по данной тематике;

- отсутствие в Казахстане взаимосвязи меж-
ду внешнеполитическими органами страны, го-
сударственными органами управления в сфере 
водного хозяйства и научно-образовательны-
ми учреждениями страны в рамках проведения 
единой политики и её обязательным научным 
обеспечением. Исследования, проводимые на-
учными организациями страны по водным про-
блемам, практически не оказывают содействия 
для решения узловых и актуальных проблем Ка-
захстана по трансграничным водным ресурсам, 
исходя из качества содержания и актуальности 
для страны проводимых исследований;

- выделяя огромные финансы из республи-
канского бюджета на программно-целевое фи-
нансирование, к примеру, по трансграничным 
водным ресурсам, Казахстан так и не решил за 
30 лет задачи по ключевым направлениям, свя-
занным с режимом использования трансгранич-
ных водных ресурсов страны. А этот факт в свою 
очередь показывает неэффективное использова-
ние бюджетных средств Казахстана.

Приведенные факты обязывают уполномо-
ченные органы страны при реализации внутрен-
ней и внешней политики придерживаться в своей 
деятельности в первую очередь национальными 
интересами Казахстана. 

Рассматривая научную экспертизу в роли 
главного инструмента в оценке качества и эф-
фективности нормотворческого процесса, сле-
дует отметить, что проводимые в Республике 
Казахстан виды научной экспертизы (право-
вая, экономическая, антикоррупционная, эко-
логическая) способны обеспечить соблюдение 
требований национальной безопасности лишь 
частично (Мамонов 2020). В соответствии с 
Правилами организации и проведения научной 
экспертизы, а также отбора научных право-
вых экспертов, утвержденных Постановлени-
ем Правительства Республики Казахстан от 8 
июня 2021 года № 386, перед научной правовой 

экспертизой в числе других ставятся следую-
щие вопросы:

- описание проблемных вопросов, на реше-
ние которых направлен проект закона, в том 
числе оценку научной обоснованности и своев-
ременности принятия проекта закона;

- описание всех известных и эффективных 
способов, механизмов, подходов к разрешению 
проблемных вопросов, на решение которых на-
правлено принятие закона, в том числе приме-
нявшихся на разных исторических этапах, за-
рубежной практике, а также описание смежных 
сфер правоотношений и влияния на них в виде 
последствий от принятия закона;

- анализ предлагаемых проектом закона спо-
собов, механизмов, подходов к разрешению по-
ставленных проблемных вопросов, возможных 
последствий от принятия тех или иных способов 
разрешения проблемных ситуаций:

- проверка на соответствие проекта зако-
на Конституции Республики Казахстан (далее 
– Конституция) нормативным правовым актам 
вышестоящих уровней, международным обяза-
тельствам Республики Казахстан;

- оценка правовых, социальных, экономиче-
ских и иных последствий принятия проекта за-
кона, в том числе в части возможных рисков со-
циальной напряженности;

- определение наличия причин и условий, 
способствующих совершению уголовных и ад-
министративных правонарушений в связи с при-
нятием проекта закона, а также оценка его влия-
ния на предупреждение их совершения;

- определение наличия причин и условий, 
способствующих ущемлению права на гендер-
ное равенство в связи с принятием проекта за-
кона;

- определение перечня нормативных право-
вых актов, подлежащих уточнению при условии 
принятия проекта закона;

- выработка научно обоснованных предло-
жений по улучшению законодательной базы;

- выявление возможных противоречий прин-
ципам соответствующей отрасли права;

- выявление явного или скрытого ведом-
ственного или группового интереса, обеспечи-
ваемого проектом закона.

При проведении научной экономической 
экспертизы важную роль играет такой аспект, 
как «оценка влияния положений проекта на 
макроэкономическую эффективность, социаль-
ное развитие, развитие предпринимательства, 
экономическую безопасность отрасли и (или) 
страны».
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Научная антикоррупционная экспертиза со-
держит раздел «оценка последствий принятия 
нормы проекта нормативного правового акта в 
части возможности совершения коррупционных 
правонарушений» (включая позиции о недоста-
точной прозрачности деятельности, необосно-
ванных затратах по отношению к общественной 
пользе, нарушении баланса интересов, недоста-
точности механизмов контроля, «навязанной» 
коррупциогенности и др.). 

При проведении научной правовой экспер-
тизы эксперт чаще всего может оценить только 
реальные угрозы национальной безопасности, 
возникающие из некачественного правотворче-
ства. Они четко корреспондируются с такими 
критериями экспертной оценки, как «описание 
проблемных вопросов, на решение которых 
направлен проект закона, в том числе обосно-
ванность и своевременность принятия проекта 
закона», «соответствие проекта закона Консти-
туции, нормативным правовым актам вышесто-
ящих уровней, международным обязательствам 
Республики Казахстан», «определение наличия 
причин и условий, способствующих соверше-
нию	 уголовных	 и административных 
правонарушений, в связи с принятием проекта 
закона», «выявление возможных противоречий 
принципам соответствующей отрасли права» 
(https://adilet.zan.kz).

При положительных выводах по названным 
позициям эксперт в большинстве случаев огра-
ничивается тремя-четырьмя предложениями, 
позитивно оценивая последствия принятия зако-
нодательного акта, фиксирует отсутствие ведом-
ственного или группового интереса, противоре-
чащего целям нормативного регулирования.

На основе аналогичных подходов составля-
ются также заключения научной экономической 
и антикоррупционной экспертизы.

Таким образом, все виды научной эксперти-
зы нормативных правовых актов направлены в 
итоге на повышение эффективности действую-
щего законодательства Республики Казахстан, 
которая, однако, не повышается на основе при-
веденных примеров. О какой эффективности 
принятых нормативных правовых актов можно 
утверждать, когда допускаются факты наруше-
ния конституционной нормы по обеспечению 
человеческой жизни в дорожно-транспортной 
сфере или в условиях коронавирусной инфек-
ции. В этой связи встает вопрос об эффективно-
сти конституционной нормы.

Как отмечают российский ученые: «Эффек-
тивность действия конституционного права есть 

его результативность в достижении тех целей, 
которые преследуются конституцией и другими 
нормами конституционно-правового содержа-
ния. Анализ эффективности конституционной 
нормы требует не только выявления ее роли в 
получении определенного результата, но и опре-
деления соотношения между этим результатом и 
целью, ради достижения которой данная норма 
создавалась. Степень эффективности конститу-
ционных норм тем выше, чем больше положи-
тельных последствий, как предусмотренных це-
лями конституции, так и не охватываемых ими, 
и чем меньше отрицательных последствий» (Ла-
зарев 1999).

В то же время отмечать о возможной эффек-
тивности или неэффективности законопроектов 
преждевременно. Безусловно, эффективность 
проекта закона может быть оценена на основе 
разработанности его положений, но пока закон 
не принят и не начал действовать, вряд ли умест-
но утверждать о действенности проекта закона. 
Поэтому эффективность разрабатываемых про-
ектов может быть оценена на основе всего про-
цесса его реализации, начиная с определения 
содержания, механизма реализации и наличия 
достигнутого результата.

Вряд ли самый умный эксперт может априо-
ри утверждать о возможной эффективности или 
неэффективности закона, пока он не принят и не 
начал действовать. Разумеется, необходимо знать 
об эффективности закона. Но для этого нужно 
принять закон, а затем через некоторое время 
проводить его мониторинг (Сапаргалиев 2006). 

Учитывая изложенное, наиболее перспек-
тивным для обеспечения безопасности право-
творческого процесса представляется введение 
научной экспертизы на предмет соблюдения 
национальных интересов как самостоятельного 
вида экспертизы. Развивая позиции относитель-
но введения самостоятельного вида научной экс-
пертизы на предмет соблюдения национальных 
интересов, следует отметить, что она не должна 
ограничиваться только этапом подготовки про-
екта закона. Научная экспертиза по соблюдению 
национальных интересов должна применяться 
на этапе «принятия» нормативного правового 
акта, а также в отношении действующих, и со-
вместно с институтом правового мониторинга 
будет направлена на обеспечение качества и 
эффективности правового регулирования обще-
ственных отношений в Республике Казахстан. 
Дальнейшие исследования по данной теме, со-
ответственно, будут более подробно изложены в 
последующих публикациях автора.

https://adilet.zan.kz
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КОНСТИТУЦИОННО-ЭКОНОМИЧЕСКОЕ  
РЕГУЛИРОВАНИЕ СОБСТВЕННОСТИ

Конституционная экономика как категория недостаточно освещена в литературе. Ввиду этого 
необходимо в теоретическом плане рассматривать суть конституционной экономики в аспекте 
взаимосвязи с правом и экономической эффективностью. Помимо этого, для формирования 
более четкого понимания конституционной экономики важно рассматривать экономическую 
нормативность. В данном случае стоит указать, что нормативность законодательства и 
нормативность экономического и трудового права сильно взаимосвязаны. Экономическая 
нормативность – это процесс, при котором правовые нормы будут все чаще подвергаться 
соблюдению экономической эффективности или рациональности торговли.

Основой любой экономики является собственность. От того, каким образом осуществляется 
конституционно-правовое регулирование вопросов собственности, зависит природа экономи
ческой системы. Более того, зачастую порядок такого регулирования существенно влияет на 
политическую, социальную, демографическую и другие сферы жизнедеятельности общества. 
Можно говорить о том, что конституционно-экономическое регулирование вопросов собствен
ности является одним из наиболее ключевых моментов регулирования общества в целом.

Ключевые слова: конституция, экономика, регулирование, собственность, индивидуальность, 
права. 
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Constitutional-economic regulation of property

Constitutional economics, as a category, is insufficiently covered in the literature. In view of this, it 
is necessary to theoretically consider the essence of constitutional economics in the aspect of the rela-
tionship with law and economic efficiency. In addition, in order to form a clearer understanding of the 
constitutional economy, it is important to consider economic normativity. In this case, it is worth point-
ing out that the normativity of legislation and the normativity of economic and labor law are strongly 
interrelated. Economic normativity is a process in which legal norms will increasingly be subjected to 
compliance with the economic efficiency or rationality of trade.

Property is the foundation of any economy. The nature of the economic system depends on how the 
constitutional and legal regulation of property issues is carried out. Moreover, the procedure for such 
regulation often significantly affects the political, social, demographic and other spheres of society. We 
can say that the constitutional and economic regulation of property issues is one of the most key mo-
ments in the regulation of society in general. 

Key words: constitution, economics, regulation.
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Меншікті конституциялық-экономикалық реттеу

Конституциялық экономика категория ретінде әдебиетте жеткілікті түрде қамтылмаған. 
Осыған байланысты конституциялық экономиканың мәнін теориялық тұрғыдан заңмен 
және экономикалық тиімділікпен байланыс тұрғысынан қарастыру қажет. Сонымен қатар, 
конституциялық экономиканы неғұрлым нақты түсінуді қалыптастыру үшін экономикалық 
нормативтілікті қарастыру маңызды. Бұл жағдайда заңнаманың нормативтілігі мен экономикалық 
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және еңбек құқығының нормативтілігі бір-бірімен тығыз байланысты екенін атап өткен жөн. 
Экономикалық нормативтілік – бұл құқықтық нормалар экономикалық тиімділікке немесе 
сауданың ұтымдылығына көбірек ұшырайтын процесс.

Кез келген экономиканың негізі – меншік. Экономикалық жүйенің табиғаты меншік 
мәселелерін конституциялық-құқықтық реттеудің қалай жүзеге асырылатынына байланысты. 
Сонымен қатар, мұндай реттеу тәртібі көбінесе қоғамның саяси, әлеуметтік, демографиялық және 
басқа салаларына айтарлықтай әсер етеді. Меншік мәселелерін Конституциялық-экономикалық 
реттеу жалпы қоғамды реттеудің маңызды сәттерінің бірі болып табылады деп айтуға болады.

Түйін сөздер: конституция, экономика, реттеу, меншік, даралық, құқықтар.

Введение

Основой любой экономики является соб-
ственность. От того, каким образом осущест-
вляется конституционно-правовое регулирова-
ние вопросов собственности, зависит природа 
экономической системы. Более того, зачастую 
порядок такого регулирования существенно 
влияет на политическую, социальную, демогра-
фическую и другие сферы жизнедеятельности 
общества. Можно говорить о том, что консти-
туционно-экономическое регулирование вопро-
сов собственности является одним из наиболее 
ключевых моментов регулирования общества 
вообще.

В первых конституциях формы собствен-
ности четко не разграничивались, предпола-
гался равный статус всех собственников. Более 
поздние конституции стали выделять несколько 
форм собственности, общепринятыми из кото-
рых являются публичная (государственная) и 
частная. В большинстве конституций зарубеж-
ных стран признается принцип неприкосновен-
ности частной собственности, однако данный 
принцип, как правило, имеет ряд ограничений, 
связанных с изъятиями собственности для обще-
ственных нужд при справедливой компенсации 
собственникам. 

Конституциями обычно устанавливается 
степень вовлеченности государства в экономи-
ческую жизнь. Необходимо отметить, что го-
сударство всегда осуществляет экономическую 
политику, что означает ту или иную степень пу-
бличного регулирования вопросов собственно-
сти. В современных условиях, когда директив-
ная экономика практически не применяется, а 
формы собственности в большинстве стран при-
знаны равными по статусу, применяются новые, 
современные формы государственного эконо-
мического регулирования: налоговые, бюджет-
ные, денежно-кредитные, причем такое регули-
рование всегда производится с использованием 
планового метода. Кроме того, регулирование 
в иных сферах общественной жизни (социаль-

ной, политической) существенно сказывается 
на экономических отношениях, делая их более 
или менее цивилизованными, развитыми и ста
бильными.

Методы и материалы

Из изложенного следует, что эффективная 
экономическая политика не может осущест-
вляться только путем собственно экономиче-
ского регулирования. Напротив, развитые эко-
номические отношения возможны только при 
комплексном и взвешенном подходе, гарантиру-
ющем стабильность общественных отношений. 
Так, неспособность государства правильно ор-
ганизовать работу правоохранительных органов 
(политическая сфера) будет нивелировать само 
существование развитых экономических норм 
в силу безнаказанности экономических престу-
плений, что неизбежно повлечет снижение каче-
ства экономики в целом.

Конституции часто включают положения, 
которые могут повлиять на производство и 
распределение богатства. Более новые консти-
туции отличаются от старых конституций тем, 
что включают больше экономических институ-
тов. Новые конституции, такие как конститу-
ции Южной Африки и Намибии, как правило, 
включают большее число экономических ин-
ститутов в соответствии с нынешним представ-
лением о необходимости увязки политических 
и экономических показателей. Экономические 
положения, обычно включаемые в конституции 
или рассматриваемые экспертами-конституци-
онистами как подходящие для включения, сле-
дующие:

- центральный банк;
- положения о налогообложении, которые 

включают сбор доходов и перераспределение 
этих доходов;

- определение фискальной политики и управ-
ление им;

- частная и государственная собственность и 
права на землепользование;
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- трудовые и профессиональные органи
зации;

- свобода торговать, создавать ассоциации 
и заниматься коммерческой, промышленной и 
профессиональной деятельностью;

- права на полезные ископаемые; права на 
воду; и охрана окружающей среды.

Результаты и обсуждения

В свою очередь, стабильность отношений 
собственности напрямую зависит от существу-
ющих механизмов ее защиты, что подтвержда-
ется приведенным частным примером о право-
охранительных органах. Эти основополагающие 
механизмы защиты должны устанавливаться 
конституцией государства. Современные кон-
ституции, как правило, провозглашают защиту 
всех форм собственности в равной степени. Это 
означает, прежде всего, что публичные субъек-
ты в имущественных отношениях, если они вы-
ступают в качестве участников хозяйственного 
оборота, должны действовать на равных с част-
ными. Важно при этом заметить, что признаками 
публичности в данном случае обладает не толь-
ко собственно публичная власть (государство, 
муниципальные образования), но и формально 
частные элементы, связанные с властью (в част-
ности, за счет государственной собственности 
на доли и акции и пр.). Несоблюдение принци-
па равной защиты зачастую выражается в пре-
ференциальном отношении к тем или иным свя-
занным с государством организациям. Особенно 
губительно это для экономической системы при 
установлении «особых» отношений между го-
сударством и убыточными организациями. Так, 
по мнению ряда исследователей, в российской 
экономике сохраняются унаследованные от со-
ветской системы структурные деформации в 
экономике. Около 40% российских предприятий 
убыточны и отягощены колоссальными дол-
гами. Несомненно, значительная часть из этих 
компаний полностью или в части принадлежит 
государству. В то же время очевидно, что мно-
гие из них, несмотря на свою убыточность, не 
могут быть просто ликвидированы, поскольку 
представляют собой огромную социальную зна-
чимость. Но такие организации также не долж-
ны быть «черной дырой», в которой бесследно 
исчезают значительные денежные потоки (это 
напрямую следует из принципа равной защиты 
всех форм собственности). Таким образом, един-
ственный выход, который подсказывает нам со-
временная конституция, – эффективная реструк-

туризация и оптимизация деловых процессов в 
таких «государственных» организациях, приво-
дящая к выходу на рентабельность (государство 
должно проводить их не как публичный регу-
лятор, а как эффективный собственник). Толь-
ко это может поставить подобные компании в 
равные условия с частными субъектами. Иначе 
рассматриваемый принцип будет нарушаться, 
убыточные «государственные» предприятия бу-
дут паразитировать за счет здоровых экономи-
ческих сегментов. Итак, мы приходим к выводу 
о необходимости равноудаленности публичной 
власти от всех частных субъектов как одному 
из конституционных критериев равной защиты 
собственности. Кроме того, государство (это 
обычно выражается в современных конституци-
ях) обязано возмещать вред, причиненный не-
законными действиями (бездействием) органов 
власти и должностных лиц. Как уже указыва-
лось, предусматривается возможность изъятия 
собственности для общественных нужд. При 
этом в конституциях устанавливаются гарантии 
собственников (прежде всего, справедливое воз-
мещение), и это также является дополнительным 
механизмом конституционной защиты. 

Конституционная экономика является об-
ластью исследований и практики на стыке эко-
номики и соблюдения конституции, в которой 
описывается и анализируется взаимное право-
вое и экономическое влияние на решения пра-
вительства, влияющее на гарантированные кон-
ституцией экономические и социальные права, а 
также взаимосвязь проблем применения Консти-
туции и структуры и функционирования эконо-
мики.

Конституционной экономикой отражается 
осознание того факта, что решение проблем го-
сударственного регулирования экономики долж-
но быть найдено не только на основе экономи-
ческой целесообразности, но и учитывая реалии 
конституционного строя государства. Поэтому 
конституционную экономику традиционно ха-
рактеризуют как научное направление, которое 
изучает принципы оптимального сочетания эко-
номической целесообразности и достигнутого 
уровня конституционного развития. Это отража-
ется в нормах конституционного права и регу-
лирует экономическую и политическую деятель-
ность в государстве (Бондарева 2012: 102).

Конституционная экономика является со-
вместной программой изучения экономики и 
конституционализма. Ее часто описывают как 
экономический анализ конституционного пра-
ва. Конституционная экономика направлена на 
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то, чтобы объяснить выбор разных конституци-
онных правил, ограничивающих возможности 
и деятельность экономических и политических 
организаций. Это отличается от подхода тради-
ционной экономики. Помимо этого, конститу-
ционной экономикой изучается, в какой степени 
экономические решения государства согласу-
ются с существующими экономическими кон-
ституционными правами граждан. В частности, 
справедливое распределение экономических 
и финансовых ресурсов государства является 
очень важной проблемой для всех стран. Кон-
ституционная экономика оказывает помощь в 
поиске правового механизма для решения дан-
ной проблемы.

Понятие «конституционная экономика» 
впервые ввел в 1982 году американский эконо-
мист Ричард Маккензи. Затем данный термин 
использовал другой американской экономист 
– Джеймс М. Бьюкенен – в качестве названия 
новой академической субдисциплины. Дж. Бью-
кенен отвергает любое органическое представ-
ление о государстве, которое превосходит по 
мудрости граждан. Эта философская позиция 
является основой конституционной экономики. 
Дж. М. Бьюкенен считает, что любая Конститу-
ция формируется как минимум для нескольких 
поколений граждан. Таким образом, она должна 
быть в состоянии сбалансировать интересы го-
сударства, общества и каждого отдельного чело-
века (Лагутенко 2012: 59).

Основными инструментами позитивной кон-
ституционной экономики можно считать инсти-
туциональный сравнительный анализ, который 
состоит из четырех основных элементов:

- изучение возникновения конституционных 
норм и причин их развития;

- изучение того, как отличить правила от 
коллективных и индивидуальных факторов;

- рассмотрение возможностей изменения 
конституций либо правил. Каждое изменение 
подлежит экономическому анализу их воздей-
ствия на эффективность и справедливость;

- изучение экономических последствий из-
менения правил;

- позитивная конституционная экономика.
Эффективность политики, как и эффектив-

ность рынка, возникает, когда все люди в сооб-
ществе согласны с политическими структурами. 
Аргументация Дж. М. Бьюкенена похожа на точ-
ку зрения правительства в отношении подхода к 
социальному договору, когда люди принимают 
ограничения в обмен на получаемые в резуль-
тате выгоды. Дж. М. Бьюкенен утверждает, что 

обмен политическими правами и полномочиями 
является процессом, идентичным процессу на 
рынках, где сделки совершаются посредством 
добровольного и взаимовыгодного обмена.

Ключевым моментом, который необходимо 
понять в системе мышления Дж.М. Бьюкенена, 
является различие, которое он проводит между 
политологией и политикой. По его словам, поли-
тология занимается правилами игры, в то время 
как политика касается стратегий, которые игро-
ки будут применять в рамках набора правил.

Некоторые ученые, такие как У. Блок и  
Т. Дилоренцо, сомневаются, что конституцион-
ная экономика может быть наукой. Они утверж-
дают, что политика не может быть приравнена к 
рынку и оттуда может существовать как наука. 
Эти ученые утверждают, что в отличие от рын-
ка согласие не является основой политики, на-
против, она руководствуется насильственным и 
исторически воинственным принуждением. Они 
считают, что метод конституционной экономи-
ки мешает обсуждению теории общественного 
выбора и политической экономии. По их словам, 
Дж. М. Бьюкенен предполагает, что в результате 
злоупотребления, основанного на контракте, по-
литика основана на обмене имуществом (Барен-
бойм 2006: 96).

В рамках концепции конституционной эко-
номики необходимо рассматривать и катего-
рию экономической нормативности. Выражение 
«экономическая нормативность» может вызвать 
некоторое удивление. Интуитивно понятно, 
что она, по-видимому, относится к обсужде-
нию взаимосвязей между правом и экономикой. 
В этой области доктрина много обсуждалась в 
совершенно разных направлениях. Речь идет о 
нормативности законодательства и норматив-
ности экономического и трудового права. Эко-
номическую нормативность можно описать как 
процесс, при котором правовые нормы будут 
все чаще подвергаться соблюдению «экономи-
ческой эффективности» или «рациональности 
торговли». Таким образом, «правовая норматив-
ность» будет достигнута или «конкурирована»; 
она исчезнет в пользу другой нормативности – 
экономической нормативности, преследующей 
определенную цель – экономическую эффектив-
ность.

Хотелось бы продемонстрировать, что по-
нятие «экономическая нормативность», по-
видимому, является результатом путаницы в 
отношении понятия «норма». Бессилие понятия 
«норма» не должно оставлять юриста безоруж-
ным перед лицом такого важного вопроса, как 
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автономия права. В этом вихре путаницы, кото-
рый может вызвать взаимосвязь между правом 
и экономикой, нам кажется, что конституцион-
ное право обладает ценными инструментами. 
Эта тема, особенно через ее самых выдающих-
ся мыслителей, кажется интересной, позволяю-
щей вывести экономику из-под контроля нормы 
и, таким образом, перейти от «экономического 
стандарта» к «силе экономики».

Не стоит думать о праве через призму норма-
тивности, представляется более целесообразным 
мобилизовать концептуальные инструменты, 
предоставленные некоторыми конституциона-
листами. Их размышления об автономии поли-
тической власти показывают, что роль экономи-
ки в процессе разработки права можно понять из 
позиции силы экономики.

Конституционное право можно определить 
как предмет изучения организации осуществле-
ния политической власти. Это определение яв-
ляется частью институциональной концепции 
конституции, которая имеет большое значение 
для того, чтобы подчеркнуть источники авто-
номии права. Актуальным примером в этом от-
ношении, по-видимому, являются исследования, 
посвященные современным государственным 
структурам.

Не претендуя на большую полноту в этом 
вопросе, вопрос о разграничении политического 
поля привел к постановке вопроса о его инсти-
туционализации. Этот «критический период ин-
тенсивных религиозных конфликтов», который 
часто называют вмешательством в период с се-
редины XVI по конец XVII века, привел к «фор-
мированию политического порядка, оторванно-
го от его религиозного происхождения». Здесь 
речь идет о расширении прав и возможностей 
политической сферы, что вытекает из решения, 
принятого, когда люди вступают в тип коллек-
тивного объединения, которое не определяется 
законами природы. Это расширение прав и воз-
можностей предполагало институционализацию 
политической власти. Опасение политической 
власти перешло от идеи суверена сохранить 
свое государство к идее существования отдель-
ного правового и конституционного порядка 
– того же самого государства, которое суверен 
обязан поддерживать. В этом вопросе роль го-
сударства, естественно, имеет решающее значе-
ние, поскольку именно этот институт обеспечил 
стабильность суверенной власти. Он становится 
отражением «правовой власти» в той мере, в ка-
кой политическая функция будет выполняться 
от имени юридического института, который ее 

курирует. Следовательно, процесс «институци-
онализации», кратко описанный здесь, выходит 
за рамки простого идеала, который он преследу-
ет. Его функция состоит в том, чтобы вписать в 
основу права основы многолетней власти. Таким 
образом, изучение институционального процес-
са не позволяет развить мысль о месте экономи-
ки в позитивном праве, поэтому изучение инсти-
туционального процесса позволяет понять роль 
экономики в процессе создания института. Это 
то, что показывает Морис Хориу, говоря о госу-
дарственных институтах (Баглай 2006: 105).

В отстаиваемом здесь понимании конститу-
ционного права роль экономики исследуется с 
точки зрения ее влияния на процесс формирова-
ния права. Социальная активность, включающая 
в себя вопросы власти, понятие «экономическая 
власть» позволяет исследовать способность 
субъекта превалировать над экономическими 
интересами. Способность обеспечивать себя 
средствами к существованию, экономическая 
власть обычно рассматривается как власть, с по-
мощью которой экономические субъекты могут 
влиять на осуществление политической власти.

Заключение

Тем не менее, упоминание «экономической 
власти» создает серьезные трудности с ее опреде-
лением. Некоторые авторы изучали экономиче-
скую власть, используя органический критерий, 
в частности, исходя из единицы, которая будет 
ее осуществлять (компании, фирмы), другие по-
лагались на критерий экономической функции, 
выполняемой любым государственным органом. 
Сложность и в то же время ценность понятия 
«экономическая сила» заключается именно в 
том, что оно призвано превзойти эти критерии. 
Она включает в себя даже диалектику между 
человеком, осуществляющим эту деятельность 
(органический критерий), и идеей, на службе ко-
торой осуществляется власть (функциональный 
критерий). На самом деле вся проблема власти 
заключается в этой двойственности составляю-
щих ее элементов и взаимно влияющих друг на 
друга: воли человека и силы идеи, которая одно-
временно несет ее и превосходит ее.

Эта необходимость учитывать, как лицо, 
осуществляющее эту власть, – экономический 
агент, так и цель, во имя которой осуществляется 
эта власть, – экономические интересы – делают 
эту концепцию сложной для определения. На-
пример, Морис Хориу сам признает трудность 
разделения политической и экономической вла-
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сти, потому что «таким образом, в некотором 
смысле все полномочия сводятся к удовлетво-
рению потребностей и возможностей, которые 
мы видим для их удовлетворения» (Кошанов 
2006: 51). Это неразрешимое родство между по-
литической властью и экономической властью 
становится еще более очевидным, когда влияние 
экономической власти все еще ощущается, даже 
несмотря на то, что позитивное право предусма-
тривает статутную независимость между осу-
ществлением правовой юрисдикции и влиянием 
экономических субъектов. Например, появление 
независимых административных органов можно 
было объяснить необходимостью избежать про-
цесса захвата исполнительной власти крупными 
экономическими субъектами. Это одна из при-
чин, по которой был создан орган по вопросам 
конкуренции, которому поручено независимо 
поддерживать конкурентное функционирование 
рынка. Такое разделение, формально одобрен-
ное положительным правом, не приводит к ис-
ключению каких-либо экономических интере-
сов. Например, орган по вопросам конкуренции 
закрывает «узкие двери» в конституционный 
совет, когда вопрос о свободной конкуренции 

затрагивается законом, подлежащим проверке 
на конституционность. Это хорошо показывает, 
что формально независимая власть всегда может 
стремиться к достижению экономических инте-
ресов. Влияние экономической идеи не может 
быть понято только с помощью органического 
критерия, поскольку экономический агент, об-
ладающий большим размахом, может влиять на 
лицо, принимающее политические решения. 

В целом, сущность субъекта конституцион-
ной экономики заключается в выработке раци-
ональных правил взаимодействия государствен-
ной власти и делового сообщества и выражается 
в конкретизации и защите принципов основ кон-
ституционного строя, обеспечении стабиль-
ности существующих условий экономики и 
правовой определенности. В большей степени 
система конституционной экономики прослежи-
вается через определение содержания функции 
государства в исследуемой области. Конститу-
ционная экономика является междисциплинар-
ной областью, что обусловлено своеобразной 
эклектичностью в определении ее содержания 
и структуры: сюда входят явления экономиче-
ской, правовой и политической реальности.

Литература

Бондарева Е.А. Власть и бизнес: вопросы ответственности в социальном государстве // Вестн. ВГУ. Право. – 2012. – 
№2. – С. 102-115.

Лагутенко К.Е. Система конституционной экономики // Публично-правовые исследования: электрон. журн. – 2012. – 
№1. – С. 59-68.

Баренбойм П.Д., Гаджиев Г.А., Лафитский В.И., Мау В.А. Конституционная экономика: учеб. для юрид. и экон. вузов. 
– М., 2006. – 650 с.

Конституционное право зарубежных стран: учеб. для вузов / М.В. Баглай и др.; под общ. ред. М.В. Баглая, Ю.И. Лейбо, 
Л.М. Энтина; МГИМО. – 2-е изд., перераб. – М.: НОРМА, 2006. – 1043 с.

Кошанов А. Национальные экономики и мирохозяйственные связи / А. Кошанов, Б. Хусаинов // О-во и экономика. – 
2006. – № 9. – С. 51-99.

Маттеи У., Суханов Е.А. Основные положения права собственности. – М., 1999
Алексеев С.С. Право собственности. Проблемы теории. – М., 2007.
Гаджиев Г.А., Баренбойм П.Д., Лафитский В.И. и т.д. Конституционная экономика: учебник. – М., 2006. – 528 с.

References

Bondareva E.A. Vlast’ i biznes: voprosy otvetstvennosti v social’nom gosudarstve // Vestn. VGU. Pravo. – 2012. – № 2. – 
S.102-115.

Lagutenko K.E. Sistema konstitucionnoj jekonomiki // Publichno-pravovye issledovanija: jelektron. zhurn. – 2012. – № 1. – 
S.59-68.

Barenbojm P.D., Gadzhiev G.A., Lafitskij V.I., Mau V.A. Konstitucionnaja jekonomika: ucheb. dlja jurid. i jekon. vuzov. M., 
2006. – 650 s.

Konstitucionnoe pravo zarubezhnyh stran: ucheb. dlja vuzov/M.V. Baglaj i dr.; pod obshh. red. M.V. Baglaja, Ju.I. Lejbo, L.M. 
Jentina; MGIMO. – 2-e izd., pererab. – M.: NORMA, 2006. – 1043 s.

Koshanov A. Nacional’nye jekonomiki i mirohozjajstvennye svjazi/A. Koshanov, B. Husainov//O-vo i jekonomika. – 2006. – 
№ 9. – S. 51-99.

Mattei U., Suhanov E.A. Osnovnye polozhenija prava sobstvennosti. M., 1999
Alekseev S.S. Pravo sobstvennosti. Problemy teorii. M. 2007.
Gadzhiev G.A., Barenbojm P.D., Lafitskij V.I. i t.d. «Konstitucionnaja jekonomika». М., 2006.



© 2022  Al-Farabi Kazakh National University 

ISSN 1563-0366, eISSN 2617-8362                                                     Заң сериясы. №3 (103). 2022                                                    https://bulletin-law.kaznu.kz 

65

IRSTI 10.15.01                                                                       https://doi.org/10.26577/JAPJ.2022.v103.i3.07

A.Zh. Zharbolova* , N.K. Mynbatyrova ,  
D.M. Baimahanova , A.B. Smanova , D.O. Kusaynov  

Al-Farabi Kazakh National University, Kazakhstan, Almaty, 
*e-mail: zharbolova.aigerym@gmail.com

THE ROLE OF ELECTIONS IN THE POLITICAL  
LIFE OF AN INDEPENDENT STATE 

Following the Constitution of the Republic of Kazakhstan, Kazakhstan claims to be a democratic 
state; the people of Kazakhstan are the only source of state power; the people exercise state power di-
rectly and through their representatives. Elections are one of the forms of direct exercise of state power 
by the population of the Republic, the central element of the political system, observing the democratic 
nature of the state. It is the basis for all representative authorities at the republican and local levels, mu-
nicipal bodies, the head of state, and the head of regional executive power in some democratic states. 
Elections are recognized as one of the most effective forms of democracy, allowing citizens to interfere 
in the state’s political life and participate in the management of state affairs. The article is devoted to 
disclosing the role of elections in the life of the state and society. To fulfill the corresponding task, the 
report reveals the importance of elections in the conditions of the democratic regime, examines its role 
in ensuring the legitimacy of the current state power as a whole, the function of elections. At the same 
time, for the institution of elections to fully comply with its purpose in the state’s political system, the 
article considers the guarantees of the implementation, the integrity of electoral rights and justifies the 
need for their improvement.

Key words: state power, democratic state, political system, elections, people’s elections, electoral 
rights, guarantees of electoral rights, voter, candidate, voting, absenteeism.
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Тәуелсіз мемлекеттің саяси өміріндегі сайлаудың рөлі

ҚР Конституциясына сәйкес Қазақстан өзін демократиялық мемлекет ретінде орнықтырады, 
Қазақстан халқы мемлекеттік биліктің бірден-бір бастауы болып табылады, халық мемлекеттік 
билікті тікелей және өз өкілдері арқылы жүзеге асырады. Сайлау – Республика халқының 
мемлекеттік билікті тікелей жүзеге асыруының бір нысаны, мемлекеттің демократиялық сипатын 
байқататын саяси жүйенің орталық элементі. Ол республикалық және жергілікті деңгейдегі 
барлық өкілді билік органдарының, муниципалдық органдардың, мемлекет басшысы мен 
біраз демократиялық мемлекеттерде жергілікті атқарушы билік басшысының қызмет етуінің 
негізі болып табылады. Сайлау азаматтардың мемлекеттің саяси өміріне араласуына, мемлекет 
істерін басқаруға қатысуына мүмкіндік беретін демократияның ең бір ықпалды нысаны ретінде 
танылады. Мақала сайлаудың мемлекет пен қоғам өмірінде атқаратын рөлін ашуға арналған. 
Тиісті міндетті орындау үшін мақалада сайлаудың демократиялық режимдегі мемлекеттердегі 
маңызы ашылып, оның әрекет етуші тұтастай мемлекеттік биліктің легитимділігін қамтамасыз 
ету рөлі, сайлаулардың функциялары қарастырылды. Сонымен қоса, сайлау институтының 
мемлекеттің саяси жүйесінде өзінің тағайымына толық сай келуі үшін мақалада сайлау 
құқықтарының іске асуының, бұзылмауының кепілдіктері қарастырылып, оларды жетілдіру 
қажеттігі негізделді. 
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Роль выборов в политической жизни независимого государства

В соответствии с Конституцией РК Казахстан утверждает себя демократическим 
государством, народ Казахстана является единственным источником государственной власти. 
Народ осуществляет государственную власть непосредственно и через своих представителей. 
Выборы – одна из форм непосредственного осуществления государственной власти населением 
республики, центральный элемент политической системы, наблюдающий демократический 
характер государства. Выборы являются основой функционирования всех представительных 
органов власти на республиканском и местном уровнях, муниципальных органов, главы 
государства и главы местной исполнительной власти в некоторых демократических государствах. 
Выборы признаются одной из наиболее влиятельных форм демократии, позволяющей 
гражданам вмешиваться в политическую жизнь государства, участвовать в управлении делами 
государства. Статья посвящена раскрытию роли выборов в жизни государства и общества. Для 
выполнения соответствующей задачи в статье раскрывается значение выборов в государствах 
демократического режима, рассматривается его роль в обеспечении легитимности действующей 
государственной власти в целом, функции выборов. Вместе с тем, для того, чтобы институт 
выборов полностью соответствовал своему назначению в политической системе государства, в 
статье рассмотрены гарантии реализации, неповрежденности избирательных прав и обоснована 
необходимость их совершенствования.

Ключевые слова: государственная власть, демократическое государство, политическая 
система, выборы, народные выборы, избирательные права, гарантии избирательных прав, 
избиратель, кандидат, голосование, абсентеизм.

Introduction

Today, an important place in the Basic Law of 
the countries of the world and several international 
legal documents is occupied by a provision that 
establishes the status of the people as the only source 
of state power. This status of the people determines 
the democracy of the state and has its roots deep.

A Democratic state is a state whose structure 
and activities correspond to the people’s will. Since 
democracy is based on the people’s choice, in states 
with a democratic regime, the source of power is 
the people. Accordingly, democracy means that all 
power belongs to the people and their free exercise 
under their sovereign will and interests. Democracy 
manifests itself in the sovereignty of the people, the 
division of power, ideological and political diversity, 
and the recognition of local self-government. One of 
the manifestations of the democracy of the state is 
the variability and electability of officials. 

Methods and materials

In a «true» democracy, the people are the sover-
eign source of state power, the subject of manage-
ment. As the bearer of sovereignty, the people di-
rectly exercise the power it belongs to and transfers 
its exercise to a particular person or persons. The 
granting of the people’s right to exercise control be-

longing to them is carried out by the will of the ma-
jority of the population through elections, formal-
ized following the people’s choice. Accordingly, 
a person (s) who has received the right to exercise 
state power from the people shall exercise the cor-
responding right on behalf of the people.

In the Constitution of 1995, the Republic of 
Kazakhstan, defining itself as a Democratic state, 
recognized that the people of the Republic are the 
bearer of state power and enshrined some sovereign 
rights in connection with the participation of the 
people in the exercise of state power and the man-
agement of State Affairs. The most influential of 
them is the right of citizens of the Republic to elect 
and be elected to state and local government bod-
ies. Free elections are a way for the people to create 
institutions of power.

Discussion

Elections are the main element of democracy, 
the central institution. It is the main element that 
emphasizes the democratic character of the state. 
Elections are one of the most effective forms of 
people’s participation in the state’s political life, 
participation in the management of State Affairs.

Following the Constitution of the Republic of 
Kazakhstan, the people are the sole source of state 
power. Subjects of state power acquire ability due to 

mailto:zharbolova.aigerym@gmail.com


67

A.Zh. Zharbolova et al.

popular elections, so to speak, based on the people’s 
approval of them (their program) and their consent 
to them. Accordingly, in states with a democratic 
regime, elections are a form of observation of the 
people’s approval of state power, coordination 
with their programs, and the authorities’ primary 
mechanism for acquiring executive power. 
Consequently, elections are the essential tool for 
the legitimacy of state political power, the most 
effective means to legalize state political power.

Elections are a mass event. This mass measure 
determines that elected state entities acquire power 
due to the population’s transfer of powers to them. In 
Kazakhstan, it is a form of formation by citizens of the 
state’s head of state, legislative, representative, and 
self-governing bodies, in some countries, including 
judicial and executive bodies. By its very nature, 
elections are used for Public Administration and the 
formation of subjects of power. By participating in 
elections, citizens exercise the people’s right, that is, 
on their behalf, to determine who governs the state 
and who decides state affairs. This is the nature of 
elections in states with a truly democratic regime. It 
can be argued that the function of elections in states 
under an authoritarian government is to give a legal 
character to pre-made elections by specific subjects.

Elections have a great place in truly democratic, 
rule-of-law states. In such conditions, elections 
and the electoral process are generally considered 
to ensure the legitimacy (legality) of elected, 
representative power, and the current state power 
as a whole. It can be justified in the order of 
formation of state governing power. As you know, 
in Kazakhstan, the president of the Republic, one 
of the links of representative legislative power – 
the Mazhilis-is directly elected by citizens of the 
Republic in the Republican general elections, and 
the Senate-indirectly. Although the executive and 
judicial branches of energy are not formed by direct 
expression of the will of citizens, they acquire 
power from persons who are representatives of the 
people – the head of state and the Parliament, who 
are directly elected in elections. At the same time, 
the Parliament, carrying out legislative activities, 
grants them legislative powers. Consequently, the 
Parliament, consisting of representatives of the 
people, participates in their formation and activities 
directly and indirectly. If so, elections are the basis 
for the legitimacy of general power.

The Constitution of the Republic of Kazakhstan 
of 1995, for the first time introducing a proportional 
representative electoral system, created prerequisites 
for political parties to participate in the state’s 

political life. Today, political parties are given 
priority in the elections of the President, Deputies 
of the Mazhilis, and maslikhats. «In particular, 
following articles 55, 87, 103 of the law» «on 
elections in the Republic of Kazakhstan», only 
one way of the right to nominate presidential 
candidates is established, that is, the nomination of 
presidential candidates belongs only to Republican 
public associations registered by the established 
procedure, and the right to nominate candidates for 
Deputies of the Mazhilis and deputies of maslikhats 
elected on party lists is inherent in political parties 
registered following the established procedure 
(http://adilet.zan.kz/kaz/docs / Z950002464_). The 
participation of political parties in the elections 
of the highest echelon of power is currently 
regulated in Kazakhstan and several countries. In 
general, elections, which allow political parties to 
participate equally in the formation of the political 
system of the state, are a powerful mechanism that 
provides legal opportunities for parties to fight for 
their goals, thereby positively affecting the active 
development of political diversity in the form, in 
other words, increasing the number of parties rather 
than decreasing, and contributing to the formation 
of genuine competition between political parties. 
The participation of political parties in forming 
government bodies is beneficial for states. 

However, we cannot entirely approve of 
the high priority given to parties in building the 
state’s political system. In Kazakhstan, the focus 
is on political parties in the election (candidates) 
for elected positions. The right to nominate a 
presidential candidate in the elections of the 
president of the Republic of Kazakhstan belongs 
only to Republican public associations and only to 
parties in the elections of Deputies of maslikhats. 
Only political parties have the right to elect 98 of 
the 107 Deputies of the Mazhilis. It can be argued 
that such a procedure for nominating candidates 
restricts the weak suffrage of citizens and the 
freedom of choice of voters concerning the relevant 
positions. For example, in the presidential election, 
voters choose a candidate only from among the 
candidates nominated by competing parties (Public 
Associations).

At the same time, in the elections of Deputies 
of the Mazhilis and maslikhats, voters cannot even 
choose candidates approved by the parties; they 
choose only concerning one of the parties on the 
ballot. And, depending on the winning place, who 
will go to the Mazhilis or maslikhats will be selected 
by political parties that are not voters. In this regard, 
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in political science, «elections are a kind of political 
procedure that does not have a decisive impact on 
the state’s political processes. It shows only the 
manifestation of citizens ‘ participation in making 
political decisions. This interpretation is based on 
the fact that the nomination of candidates for elected 
positions is mainly a prerogative of political parties» 
(Bobkova 2003: 118-120).

Once again, the participation of political parties 
in elections does not, in all cases, strengthen the 
democracy of the state. It depends on the place in 
the state to be given to political parties, on the state 
of political diversity. In particular, we can say that 
in states with a single-party system or in conditions 
where only one party is dominated, the level of 
influence of the population on power, that is, the 
level of democracy, is insignificant. This is because 
the lack of competition between political parties in 
the struggle for power limits the freedom of choice of 
the population in the election of a particular position. 
Accordingly, in countries with such a system, new 
political forces do not come to power following the 
true wishes of the people. Consequently, the role of 
elections in the state’s political life is not the same 
in all countries.

Fair and honest elections give a reality rather 
than a formality to the constitutional norm, which 
asserts that the people are the only source of state 
power. In other words, fair, democratic elections 
reflect the level of application and viability of the 
norms of Article 3 (Article 1) of the Constitution of 
the Republic, which stipulates that the people are the 
only source of state power. In states under a purely 
democratic regime, citizens are genuinely involved 
in state power, participating in elections directly 
and through their electing. Such elections greatly 
influence the growth of the scale of interference 
of the population in power and the resolution of 
State Affairs. Because fair, democratic elections, 
as subjects of political relations, allow citizens and 
political parties to understand better the technology 
of fighting for power (technology of political 
struggle) and conduct it effectively. Such a feature 
of elections has a positive effect on the absence of 
absenteeism in the course of elections, that is, on the 
broad participation of the population in the elections, 
and allows the will of citizens to have a tangible 
impact on the results of the voting, as well as ensure 
the proportionality of representation of various 
segments of society in elected representative bodies. 
Therefore, accurate popular elections reveal the 
essence of the democracy of the state. Accordingly, 
citizens form democratic institutions of the state, 
exercising their electoral rights.

An important aspect of fair and honest elections 
is that electoral fairness strengthens confidence in 
democracy. Election fairness is a tool that allows 
us to resolve electoral conflicts in social peace and 
political stability, which are the main conditions for 
democratic governance. It is also the best guarantee 
of society to protect political rights and ideological 
pluralism that ensures the legality of the electoral 
process (Hernán 2006: 6).

Elections are a more critical, more common, and 
more common mass event in the state and public life 
than other institutions of democracy. It extends to 
many institutions and levels, starting with the head 
of state. In particular, elections are the basis for all 
representative authorities at the Republican and 
local levels, municipal authorities, the head of state, 
and regional executive power in some Democratic 
states.

The scale of elections is not limited to state 
power; it is also a mechanism for the legality of some 
non-state public institutions. An example of this is 
elections in political parties, professional unions, 
public organizations, Joint-Stock Companies, 
and many other free associations. It is impossible 
not to mention the positive side of such a feature 
of elections, that is, the breadth and scope of their 
application. The wide variety of elections, in turn, 
opens up vast opportunities for citizens to become 
politically active, to participate in state life as the 
only source of state power, and to influence public 
affairs.

In genuinely democratic states, the next 
important aspect of elections is that they affect the 
effectiveness of state power, being the basis for its 
formation, that is, it’s functioning. It should be noted 
that in such states, persons who can govern and rule 
based on the support of the people after their election 
do not conduct their activities in the interests of the 
people; that is, they do not take into account and 
represent the interests of the people and voters in 
their performance of their functions, the people may 
replace them with other subjects in the upcoming 
elections. Therefore, fair and democratic elections 
will allow the population to replace existing power 
with opposition groups. Accordingly, in such a 
situation, the right to manage state affairs may pass 
from a particular person (s) serving to other entities 
that the population considers most worthy, i.e., have 
the support of voters.

Therefore, in a genuinely democratic state, such 
elected persons try to change their course according 
to the people’s wishes not to lose their power in the 
future. If so, elections occupy an important place in a 
genuinely democratic state. In such a state, elections 
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are the most crucial factor that indirectly affects the 
effectiveness of state authorities’ activities and the 
effectiveness of fundamental reforms carried out in 
the form. This can be seen from one scientific point of 
view: «... if unnecessary or poor-quality legislation 
is adopted in the future, if elected officials of the 
government are incompetent or ineffective, or if the 
government suffers from widespread corruption, 
then such tragic results are the result of voters 
‘decision to entrust state powers to a specific elected 
person» (Blackwell 2009: 107).

In the political system of society, elections 
perform some essential socio-political functions. 
Among them, political scientists distinguish mainly 
the following parts of elections. First, elections are 
for individual citizens and social groups ... it is a 
political institution that allows you to formulate 
your requirements. An election campaign supports 
political leaders whose positions and views 
correspond to the relevant requests (conditions). In 
Democratic states, elections are a kind of Special 
Political market in which candidates for the role 
of power replace their programs, platforms, and 
promises with voters’ powers. Secondly, elections 
are one of the mechanisms for resolving political 
conflicts. Thirdly, elections are a reliable tool for 
legitimizing (legalizing) the political regime, as 
they (elections) contribute to the organization, 
involvement of the population in electoral 
associations, individual political parties, and other 
socio-political organizations, as well as elections 
as a democratic basis for the recognition and 
support of elected leaders and institutions of power, 
depending on how various channels of interaction 
and interaction with voters are formed.

The widespread use of mass media, as 
well as party programs and platforms for the 
implementation of citizens ‘ electoral rights, the 
creation of pre-election organizations, campaigning, 
and propaganda, to some extent, create conditions 
for the active involvement of citizens and their 
associations in the political process, in addition, 
to directly or indirectly contributing to the 
political enlightenment of the masses. Therefore, 
electoral functions can also be attributed to the 
political socialization of the population (https://
all-politologija.ru/knigi/politologiya-uchebnoe-
posobie / vybory-kakpoliticheskij-Institut).

By revealing the essence and functions of 
Elections above, we have justified the fact that in 
a Democratic state, it is an important and valuable 
institution. No matter how important elections are 
for the development of the state and society, there 

are often facts of violations of electoral rights. Even 
in developed democracies, violations of electoral 
rights are a common phenomenon. In general, actions 
that violate citizens ‘ electoral rights, «widespread 
offenses such as the exclusion of ballots in elections 
and the intimidation of voters, undermine citizens 
‘confidence in the representative nature of the 
institutions they create» (Margie 1995: 483).

As Alexis de Tocqueville pointed out, when 
one of the most democratic, developed states in 
the United States lost its true meaning due to the 
destruction and distortion of the electoral institution: 
«it is customary for modern America to attract 
famous, famous people to state posts rarely. And it 
is necessary to recognize that this is happening in 
terms of the development of democracy, the level 
of development. It is clear that over the past half-
century, American statesmen have been significantly 
crushed» (Tocqueville 1992: 148).

Therefore, although elections are considered 
one of the main manifestations of the democracy 
of the state, their legal regulation is not the 
only criterion for defining the state as purely 
democratic. Accordingly, the constitutional and 
legal recognition and consolidation of citizens ‘ 
rights to form Republican and local authorities 
(elected bodies) is not the only prerequisite for their 
practical implementation. If electoral rights are not 
implemented or violated even on their performance, 
they are meaningless.

We should focus on the following point of view 
of I. L. Buravchenko: «the basis of the legal status 
of the voter is undoubtedly his rights and legal 
obligations. However, the normative consolidation 
of rights and obligations without creating guarantees 
for their implementation makes them a declaration» 
(Buravchenko 2010: 17).

 At the same time, only their legal regulation, 
without creating guarantees of the legality and 
authenticity of elections, the exercise of electoral 
rights, does not determine the democracy of the 
state and does not make it possible for decent and 
responsible persons, leaders to come to power per 
the will of the people.

Indeed, like any other right, the right to vote 
manifests itself as a value only when recognized and 
implemented in real life. In other words, only if the 
institution of general elections is protected by law 
and, accordingly, implemented within the framework 
of the law, if a system of guarantees necessary for 
the exercise and non-violation of electoral rights 
is created, it is possible to talk about the fact that, 
along with other rights of citizens, the right to vote 
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is the highest treasure of the state. The election 
fully corresponds to its purpose. The guarantee of 
electoral rights by the state creates conditions for the 
protection and free exercise of citizens ‘ electoral 
rights and objective determination of the results of 
their voting, respectively, the legitimacy of state 
power.

For elections to be accurate, democratic, and 
fair in any state, the organization and conduct 
of elections must be based on certain legally-
established principles. Among them, we can 
highlight the principles of legality, voluntariness, 
equality, justice, universal equality of elections, 
equality, democracy, and non-interference in 
expressing voters ‘ will. Guarantees of electoral 
rights are also crucial in this context. After all, they 
ensure the actual implementation of the principles 
of electoral law, which are the basis for the fairness 
and authenticity of elections.

In general, in science, guarantees of electoral 
rights are understood as conditions aimed primarily 
at implementing electoral rights of persons 
participating in the electoral process, ensuring the 
freedom of election of citizens. In some countries, 
the definition of guarantees of electoral rights is 
given in their legislation. Accordingly, the content 
is disclosed, for example, in the Russian Federation 
and the Kyrgyz Republic. «Familiarization with 
the federal law of the Russian Federation» «on 
basic guarantees of the rights and freedoms of 
citizens to participate in the referendum of the 
Russian Federation» «shows that the guarantees of 
electoral rights are defined in it in a somewhat vague 
general nature, as in the Kyrgyz Republic». That is, 
guarantees of electoral rights per the relevant law 
are conditions, rules, and procedures established 
by the Constitution of the Russian Federation, 
regulations, and other normative legal acts that 
ensure the exercise of electoral rights by citizens of 
the Russian Federation (Articles 2, 11 p.).

At the same time, the legislation of the Kyrgyz 
Republic provides for the content of guarantees in 
the norm, which defines guarantees of electoral 
rights of citizens. According to the relevant 
standard, guarantees of citizens ‘ electoral rights 
in the Kyrgyz Republic are organizational, legal, 
informational, and other methods of ensuring 
the electoral rights of citizens of the Kyrgyz 
Republic (http://cbd.minjust.gov.kg/act/view/ru-
ru/203244). As we can see, this law of the Russian 
Federation does not clearly define the conditions 
that ensure the implementation of guarantees 
of electoral rights-electoral rights and, most 

importantly, limit them to legal regulation. The 
requirements (promises) that provide the exercise 
of electoral rights per the relevant norm of the 
appropriate law must be established in legal acts, 
legal regulation.

Of course, most of the guarantees of electoral 
rights are regulated and controlled by the electoral 
law. Still, it is unnecessary to limit them to legal 
regulation, conditions, and methods that ensure 
citizens ‘ electoral rights are fully implemented. And 
their complete legal rule is not possible. For example, 
economic, political guarantees of electoral rights, 
ideological guarantees. We believe that the definition 
of guarantees of electoral rights only concerning 
legal regulation does not fully reveal its essence or 
meet its purpose. We can say that the purpose of the 
appointment of guarantees of electoral rights is to 
create the necessary environment and conditions 
for the implementation and non – violation of the 
rights of citizens and public associations arising in 
the course of the electoral process. Accordingly, the 
legal establishment of guarantees of electoral rights 
does not guarantee the proper implementation of 
electoral rights in practice.

The exercise of citizens ‘ voting on a free, equal 
basis, as established by law, also depends on other 
circumstances. For example, the economic situation 
of the state, the state of political stability, etc. it can 
be traced from the point of view of the scientist L. 
D. Voevodin, who divided the guarantees of General 
rights and freedoms into two groups: «conditions» 
and «means» of realization of constitutional rights 
and freedoms. He points out that «the first group of 
guarantees aims to create a favorable environment, 
conditions for exercising fundamental rights and 
freedoms and performing duties».

And as «tools» for the implementation of 
constitutional rights and freedoms, the relevant 
scientist considers methods, methods, and methods 
of protecting and ensuring the rights and freedoms of 
the individual and shows that they (the second group 
of guarantees) provide state bodies, Local Self-
Government Bodies, Public Associations, citizens 
themselves with effective means in the struggle for 
the proper implementation of fundamental rights 
and freedoms (Voevodin 1997: 229).

From the point of view of the relevant scientist, 
who determines why the guarantees of the first 
group are aimed, it can be seen that the legal 
regulation of warranties is not mandatory and 
cannot be fully regulated. This is since the creation 
of a favorable environment and conditions for the 
exercise of fundamental rights and freedoms and the 
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performance of duties also provides conditions that 
are not subject to legal regulation (peace, political 
stability in the state, economic state of the state, 
etc.).

The next scientist M. S. Mateikovich L.D., 
considers Voevodin’s stressed guarantees to specific 
electoral rights; the first group of contracts includes 
economic, social, political, information guarantees 
and shows that these guarantees can be created 
only when civil society is formed. Its institutions 
are strengthened and when state regulation of the 
economy is maintained to ensure social justice, 
competition and protect the interests of domestic 
producers and service providers. «I don’t know», 
he said ... «tools» include procedures for exercising 
and protecting electoral rights, i.e., legal guarantees, 
enshrined in legal norms, he writes (Mateikovich 
2003: 34-35).

As we can see, the relevant scientific approach 
also shows the impossibility of full legal regulation 
of the guarantees of electoral rights – «conditions» 
for the implementation of electoral rights. It connects 
only the second group of promises, only «tools” for 
implementing electoral rights, with legal regulation.

Guarantees of electoral rights, along with the 
exercise of electoral rights, indicate an established, 
stable mechanism for its protection. In general, 
guarantees of electoral rights are social-economic, 
political, legal, material, organizational, etc., 
conditions, legal methods, methods for the 
implementation, protection of the rights and 
freedoms of citizens, and public associations arising 
during elections, their protection from various 
offenses. It should be noted that the guarantees of 
electoral rights – conditions that ensure freedom of 
elections, exercise, and non-violation of electoral 
rights-do do not act effectively independently, 
individually, in isolation, that is, do not fully fulfill 
their assignment. They are practical and effective 
only if connected and act as a single mechanism that 
complements each other. After all, the guarantees 
of electoral rights only in their totality create the 
necessary environment for fair elections based on 
the law.

Each state enshrines guarantees of electoral 
rights to a certain extent in its legislation. In the 
Constitution of the Republic of Kazakhstan, the 
constitutional legislation of the Republic enshrines 
certain guarantees of electoral rights and freedoms 
of citizens, public associations. «In the neighboring 
state of Russia, the federal law» «on basic guarantees 
of rights and rights to participate in the referendum 
of citizens of the Russian Federation» «was adopted, 

which is aimed at regulating the guarantees of 
electoral rights of citizens». This Act provides for 
a wide variety of guarantees of electoral rights of 
citizens of the Russian Federation. The scientific 
and practical explanation given to the relevant law 
(subparagraph 11 of Article 2) indicates that the 
variety of such guarantees is primarily justified 
by a large number of rights of citizens concerning 
elections, and provides that the subject of the 
central warranties is the following rights of citizens 
in connection with elections: rights related to the 
appointment of elections; formation of electoral 
infrastructure (registration of voters and preparation 
of voter lists, electoral districts, and polling stations, 
election commissions); to nominate candidates ..., 
rights related to the receipt and dissemination of 
election information; rights related to the voting 
process, the determination of voting results and the 
appeal of violations of election laws (http://cikrf.ru/
law/federal_law/comment/st2.php).

Due to its importance, guarantees for the 
exercise of electoral rights are the most necessary 
and valuable element of the electoral institution. At 
the time, the Convention on standards of democratic 
elections, electoral rights, and freedoms in the 
Commonwealth of Independent States established 
that one of the standards of democratic elections is 
the guarantee of the exercise of electoral rights and 
freedoms by participants in the electoral process 
(Lysenko V. I. 2008: 100).

Today, as a result of the recognition of the 
electoral institute as the leading indicator of the 
legality of the state, state power, and the power 
of the people, the right to vote is recognized 
as the fundamental right of citizens. The state 
guarantees it under various circumstances 
(political, legal, material, etc.). This is both 
necessary and important. After all, for the legality 
(legitimacy) of power, the establishment of 
the electoral rights of citizens on paper and the 
actual implementation of these rights in practice 
is essential for establishing Kazakhstan as a 
genuinely democratic state governed by rule law. 
«Thus, the protection of human rights in general, 
including electoral rights, the formation of 
guarantees for citizens to live a decent life, live a 
Standard Life, and participate in the management 
of the state should be a noble goal and task set for 
independent Kazakhstan» (Umbetov 2016: 32).

Since gaining sovereignty and declaring 
independence, the Republic of Kazakhstan has taken 
steps to protect and guarantee citizens’ electoral 
rights and freedoms. This shows that Kazakhstan 

http://cikrf.ru/law/federal_law/comment/st2.php
http://cikrf.ru/law/federal_law/comment/st2.php
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respects the right of its citizens to participate in 
the exercise of state power directly, including 
through elections and representatives elected by 
them in free elections, and is interested in the actual 
implementation and non-violation of these rights. 
The main reason for this is that the will and will of 
citizens expressed in fair elections are the basis of 
the legality of state power.

Conclusion

In the article’s content, we revealed the 
essence of elections. We demonstrated the 
state’s place in political life, justifying the 
fact that in a genuinely democratic state, it is a 
vital and valuable institution. The institution of 
elections occupies a special place in the state’s 
life. In a political system, it can be evaluated as a 
determining factor. The fact is that the permanent 
establishment and accurate implementation of the 
voting of citizens in the life of the state determine 
the establishment of the following institutions and 
values in the form: the fact that the will of the 
majority of the population (voluntary citizens) 

is a determinant in determining the policy of 
the state (the institution of people’s power); the 
priority of human rights and freedoms (interests) 
over the interests of the state; the recognition of 
human and civil rights and liberties by the state; 
the diversity of forms of protection of citizens 
‘ rights and freedoms; the duty of the state to 
ensure their implementation; equality of citizens, 
the legality of power.

However, for the state power to be entirely 
legitimate, for the permanent establishment and 
actual implementation of citizens ‘ electoral rights 
in the life of the state, it is necessary to create 
guarantees of legality and authenticity of elections, 
the implementation of electoral rights, their final 
establishment and continuous improvement. After 
all, guarantees of electoral rights are a prerequisite 
for the authenticity of the electoral institution, 
an integral element of it. Suppose a system of 
guarantees is created that ensures the exercise and 
non-violation of electoral rights. In that case, we can 
say that the people are actually the only source of 
power, and the elections fully correspond to their 
purpose.
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ПРАВОВАЯ ОХРАНА ЗЕМЕЛЬНЫХ РЕСУРСОВ ОТ ДЕГРАДАЦИИ  
В УСЛОВИЯХ ГЛОБАЛЬНОГО ПОТЕПЛЕНИЯ  

И ИЗМЕНЕНИЯ КЛИМАТА

Последние десятилетия глобальное потепление и изменение климата находятся на повестке 
дня. Во всем мире наблюдается сокращение плодородных почв, увеличивается степень деградации 
земель. Остро встает вопрос обеспечения населения продовольствием в достаточном объеме 
и качестве. Очевидным становится, что система охраны земельных ресурсов и окружающей 
среды требует решительных мер для сохранения плодородия. Целью данной статьи является 
предложить изменения в правовой охране земельными ресурсами на основе экологического 
подхода. Поэтому в работе проводится подробный анализ причин деградации почв как в мире, 
так и в Казахстане и экологическое законодательство рассматривается через призму повышения 
качества земель и повышения плодородия на долгосрочной основе. Республика Казахстан 
входит в число стран, где экологические проблемы проявляются довольно остро, но пока не 
находят адекватного решения на различных уровнях государственного управления. В процессе 
написания научной статьи использовался комплекс методологических подходов и методов 
научного познания, в том числе экосистемный, информационный, анализ статистических 
данных, количественные и качественные методы данных, контент-анализ и другие. Правовые 
нормы могут лишь частично влиять на изменение экологической ситуации в условиях, когда 
землю рассматривают как ресурс, а не как часть природной системы, в которой человечество 
также является одним из элементов. В экологическом кодексе требуется закрепление принципов 
экономического стимулирования пользователей земельных ресурсов в снижении загрязнения и 
деградации земель, обеспечение плодородия почв и сохранения биоразнообразия.

Ключевые слова: экология, деградация почв, экологический кодекс, глобальное потепление, 
изменение климата, земельные ресурсы.
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Legal protection of land resources from degradation  
in conditions of global warming and climate change

Over the past decades, global warming and climate change have been on the agenda. All over the 
world, there is a decrease in fertile soils, and the degree of land degradation is increasing. The issue of 
providing the population with food in sufficient quantity and quality is acute. It becomes obvious that 
the system of protection of land resources and the environment require decisive measures to preserve 
fertility. The purpose of this article is to propose changes in the legal protection of land resources based 
on an ecological approach. Therefore, the work provides a detailed analysis of the causes of soil deg-
radation, both in the world and in Kazakhstan, and environmental legislation is considered through the 
prism of improving land quality and increasing fertility on a long-term basis. The Republic of Kazakhstan 
is one of the countries where environmental problems are quite acute, but have not yet found an ad-
equate solution at various levels of government. In the process of writing a scientific article, a complex 
of methodological approaches and methods of scientific knowledge was used, including ecosystem, 
informational, statistical data analysis, quantitative and qualitative data methods, content analysis, and 
others. Legal norms can only partially affect the change in the ecological situation, in conditions when 
the land is considered as a resource, and not as part of the natural system, in which humanity is also one 
of the elements. The environmental code requires the consolidation of the principles of economic incen-
tives for land users in reducing pollution and land degradation, ensuring soil fertility and biodiversity 
conservation.

Key words: ecology, soil degradation, environmental code, global warming, climate change, land 
resources.
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Жаһандық жылыну және климаттың өзгеруі жағдайында  
жер ресурстарын деградациядан құқықтық қорғау

Соңғы онжылдықтарда жаһандық жылыну мен климаттың өзгеруі күн тәртібіндегі басты 
мәселе. Бүкіл әлемде құнарлы топырақтың азаюы, жердің деградация дәрежесінің артуы 
байқалады. Халықты жеткілікті мөлшерде және сапалы азық-түлікпен қамтамасыз ету мәселесі 
өткір тұр. Жер ресурстары мен қоршаған ортаны қорғау жүйесі құнарлылықты сақтау үшін 
шешуші шараларды қажет ететіні анық. Бұл мақаланың мақсаты экологиялық көзқарас негізінде 
жер ресурстарын құқықтық қорғауға өзгерістер енгізуді ұсыну болып табылады. Сондықтан 
жұмыста дүниежүзінде және Қазақстандағы топырақтың тозу себептеріне егжей-тегжейлі талдау 
жасалып, табиғатты қорғау заңнамасы ұзақ мерзімді негізде жердің сапасын жақсарту және 
құнарлылығын арттыру призмасы арқылы қарастырылады. Қазақстан Республикасы экологиялық 
проблемалары айтарлықтай өткір, бірақ мемлекеттік басқарудың әртүрлі деңгейлерінде тиісті 
шешімін таппаған елдердің бірі болып табылады. Ғылыми мақаланы жазу барысында экожүйелік, 
ақпараттық, статистикалық деректерді талдау, деректердің сандық және сапалық әдістері, 
мазмұнды талдау және т.б. қамтитын ғылыми танымның әдіснамалық тәсілдері мен әдістерінің 
кешені пайдаланылды. Құқықтық нормалар жерді табиғи жүйенің бөлігі ретінде емес, табиғи 
ресурстар ретінде қарастыру жағдайында экологиялық жағдайдың өзгеруіне ішінара ғана әсер 
ете алады, оның ішінде адамзат элементтерінің бірі болып табылады. Экологиялық кодекс 
ластану мен жердің тозуын азайту, топырақ құнарлылығын қамтамасыз ету және биоәртүрлілікті 
сақтауда жер пайдаланушыларды экономикалық ынталандыру қағидаттарын біріктіруді талап 
етеді.

Түйін сөздер: экология, топырақтың деградациясы, экологиялық кодекс, жаһандық жылыну, 
климаттың өзгеруі, жер ресурстары.

Введение

Охрана земельных ресурсов и вообще всей 
окружающей среды является основой всего су-
ществования человечества и его будущих по-
колений. В условиях системы капитализма при-
вычно рассматривать земельные ресурсы как 
средство производства, а не как важный элемент 
окружающей среды. Такой подход привел к 
тому, что население и государства по всему миру 
истощают плодородие почв, загрязняют окру-
жающую среду. Промышленные предприятия 
осуществляют огромные выбросы парниковых 
газов и ускоряют и без того начавшееся глобаль-
ное потепление на планете. С другой стороны, 
изменение климата является объективным про-
цессом и циклом в жизни планеты, но антропо-
генный фактор влияния на экологию нельзя от-
рицать. Он усугубляет экологическую ситуацию 
в мире. Несмотря на то, что сегодня имеется 
огромное количество исследований экологов, 
экономистов и биологов о том, что промышлен-
ность наносит огромный ущерб окружающей 
среде, появилась альтернативная энергетика, 
есть понимание о важности развития органи-
ческого земледелия, всё же окружающая среда 
и экология не вышли на передовые позиции во 
многих государствах мира и мышлении людей.

Проблема такой ситуации видится авто-
рам в конфликте интересов. Развивая тяжелую 
промышленность и развивая крупные монопо-
листические предприятия, от которых зависят 
экономики стран, нельзя сохранить экологию в 
хорошем или хотя бы в удовлетворительном со-
стоянии. Стремление к максимизации прибыли 
экономических агентов никак не согласуется 
с экологическими стандартами большинства 
стран. Например, всем известно, что горнодобы-
вающая и энергетическая отрасли являются наи-
более опасными для экологии, однако от этих 
отраслей зависит экономическое благосостояние 
населения и страны. Поэтому решить полностью 
экологические проблемы в таких условиях прак-
тически невозможно, можно лишь сократить не-
гативное влияние на экологию, что и делают в 
мире. Принимаются международные конвенции, 
законы и экологические кодексы, ужесточается 
наказание за экологические преступления и ра-
стут штрафы за вред, нанесенный экологии. 

В XXI веке мир достиг небывалого уровня 
роста. Пока кризис экономического роста все 
еще продолжается, ключевой вопрос, который 
часто возникает, – может ли экономический рост 
заменить заботу об охране окружающей среды и 
может ли устойчивое развитие быть достигнуто 
только путем защиты окружающей среды и со-
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хранения природных ресурсов в интересах че-
ловечества и будущих поколений – может быть 
проигнорирован в рамках экономического роста 
или в связи с неотложной человеческой необхо-
димостью (Chaturvedi 2021).

В современной научной литературе охрану 
земель можно обеспечить за счет определенных 
организационных, правовых и экономических 
мер, которые способны снизить уровень загряз-
нения и другого негативного воздействия антро-
погенной деятельности на почвы, восстановить 
деградированные земли и создать условия для 
рационального использования.

Экосистемный подход в принятии государ-
ственных решений в Казахстане находится на 
начальной стадии развития и пока ещё имеет 
незначительную роль в государственном управ-
лении. Развитие органического земледелия, ко-
торое бы могло улучшить ситуацию с качеством 
и плодородием земель также остается нерешен-
ным, хотя закон об органическом земледелии 
принят. В связи с этим актуальность данного 
исследования заключается в формировании эф-
фективных правовых мер, обеспечивающих ра-
циональное использование и охрану почв как 
одного из важнейших природных компонентов 
окружающей среды.

Объектом исследования являются земельные 
ресурсы Казахстана. Предметом исследования 
выступает система методов и правовых механиз-
мов охраны земельных ресурсов от деградации 
земельных ресурсов. Целью исследования по-
служила необходимость разработки предложе-
ний к правовой охране земель от деградации в 
условиях глобального потепления. 

Материалы и методы

Для написания научной статьи использова-
лись следующие методы: комплекс методологи-
ческих подходов и методов научного познания, 
в том числе экосистемный, информационный, 
анализ статистических данных, количествен-
ные и качественные методы данных, контент-
анализ и другие. В качестве информационной 
базы служили научные труды зарубежных и от-
ечественных ученых, занимающихся проблема-
ми глобального потепления, деградации почв и 
правовой охраной земель. Кроме этого, данные 
для исследования брались из статистических 
сборников Казахстана, национальных докладов 
об экологической ситуации, опубликованными 
соответствующими министерствами и их ве-
домствами. В статье использовались материалы 

ООН, правительственных и неправительствен-
ных организаций, научные доклады, проекты 
и публикации по теме исследования и специ-
ализированные Интернет-источники, материа-
лы зарубежных исследований, материалы СМИ 
и результаты исследования, полученные лично 
авторами. Правовые основы экологической без-
опасности черпались из экологического кодекса 
РК, а также международных конвенций и поло-
жений. 

Обзор литературы

Изменение климата и глобальное потепле-
ние многими государствами рассматриваются 
сейчас как один из серьезных вызовов. Данные 
изменения в природе оказывают серьезное воз-
действие на экономику и политику государств. 
При этом экологи согласны в том, что данные 
климатические изменения являются частью 
эволюционного процесса. Данный процесс осу-
ществляется медленно и часто является незамет-
ным, а выражается лишь в некоторых времен-
ных климатических флуктуациях, в виде разного 
рода природных аномалий по всему миру (наво-
днений, засух, ураганов и т.д.). 

В последние десятилетия отмечается рост 
исследований проблем деградации земель в 
связи с изменением климата. Ряд зарубежных 
исследований провели анализ базы данных 
Webof Science научных исследований по про-
блемам деградации земель за период с 1990 по 
2019 год, который показал, что число исследо-
ваний увеличилось. В данной выборке находи-
лись исследования, охватывающие 93 страны 
или региона, из которых ведущими по объему 
исследований являются Китай, США, Велико-
британия, Германия и Австралия. Отмечено, 
что в плане исследования проблем деграда-
ции земель между этими странами отсутству-
ет тесное сотрудничество. Акцент и основное 
направление исследований сфокусированы на 
задачах восстановления земель и устойчивого 
управления земельными ресурсами (https://doi.
org/10.3390/land9010028). 

Для экологической ситуации Казахстана в 
условиях изменения климата остро стоит про-
блема повышения среднегодовой температуры, 
так как наша страна находится в значительной 
удаленности от океанов и наблюдается перио-
дически дефицит осадков, а больше половины 
земель подвержены риску опустынивания. Сле-
дует отметить, что длительность мониторинга 
воздуха на Земле составляет всего 150 лет. Сред-
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няя температура воздуха за последние 100 лет 
увеличилась на 0.6 градуса (Шайтура 2021).

Метеорологические данные по Северному 
и Центральному Казахстану показывают по-
вышение температуры за последние 100 лет от 
1,7 до 2 градусов по Цельсию. В среднем по Ка-
захстану скорость повышения среднегодовой 
температуры воздуха за период 1976-2019 гг. 
составила 0,30 ºС каждые 10 лет. При этом ано-
мальная среднегодовая температура воздуха со-

ставила +1,59 градусов по Цельсию. В западных 
и южных регионах Казахстана было повышение 
среднегодовой температуры на 2 градуса (На-
циональный доклад 2019). Более сильный рост 
температуры наблюдался в зимний сезон – до 
5-6 градусов.

Если рассмотреть период с 1895 года, то на 
территории Казахстана наблюдается рост сред-
негодовой температуры. В последние несколько 
десятилетий этот темп ускоряется.

Рисунок 1 – Средняя годовая аномалия приповерхностной температуры  
на территории Казахстана за 1884-2019 годы

Исследование проблем глобального поте-
пления на процессы деградации и опустынива-
ния земель было проведено многими учеными. 
Бельгибаев М.Е. в своем труде приводит анализ 
воздействия на земли под воздействием поте-
пления климата. И прогнозирует, что если прои-
зойдет максимальное потепление, то природные 
зоны переместятся в Казахстане на 350-400 км с 
юга на север (Бельгибаев 2021). Таким образом, 
можно будет наблюдать на юге Казахстана бо-
лее засушливую погоду, а на севере – повыше-
ние средней температуры. И станет возможным 
выращивать те сельскохозяйственные культуры, 
которые ранее росли только в более теплых юж-
ных природных зонах.

Такое изменение климата свидетельствуют 
о высоком риске опустынивания земель на юге 
Сибири и Северной Азии. Наблюдается пред-
расположенность данных территорий к деграда-
ции почв по причинам глобального потепления 
и антропогенного воздействия на природу. Мо-
гут возникнуть следующие негативные послед-
ствия: засуха, пожароопасные периоды, сниже-
ние плодородия почв, исчезновение водоемов.

Долгих С.А. считает, что такая динамика 
роста среднегодовой температуры в регионе 
продолжится или даже ускорится темп роста, а 

динамика количества осадков будет снижаться 
(Долгих 1997).

Многие зарубежные исследователи раскры-
вали проблему изменения климата с различными 
последствиями в социально-экономической жиз-
ни общества. Kathleen Hermans, Robert McLeman 
(https://doi.org/10.1016/j.cosust.2021.04.013) от-
мечают, что засуха является существенным фак-
тором деградации земель, что, в свою очередь, 
оказывает негативное воздействие на зависящее 
от ресурсов сельское население и потенциально 
может привести к потере средств к существова-
нию и последующей миграции из затронутых 
районов. Деградация земель очень сильный 
удар может нанести по бедным регионам стран, 
которые подвержены этим экологическим про-
цессам. Большинство населения в таких странах 
проживает в сельскохозяйственных регионах, 
в которых материальное благополучие зависит 
от качества земель. Возрастает риск увеличения 
бедности (https://doi.org/10.1038/s41893-018-
0155-4).

Спрос на глобальные земельные ресурсы 
растет по мере роста численности и благососто-
яния населения мира, однако здоровье и про-
дуктивность земли ухудшаются (Montanarella 
2016).

https://doi.org/10.1016/j.cosust.2021.04.013
https://doi.org/10.1038/s41893-018-0155-4
https://doi.org/10.1038/s41893-018-0155-4
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Усиление конкуренции за земельные ресур-
сы приведет к усилению социальной и полити-
ческой нестабильности, усугублению проблем 
продовольственной безопасности, нищеты, кон-
фликтов и миграции (UN-Habitat-GLTN 2016).

Борьба с деградацией земель будет способ-
ствовать смягчению последствий изменения 
климата и адаптации к нему, а также сохране-
нию биологического разнообразия, повышению 
продовольственной безопасности и устойчиво-
сти источников средств к существованию (Sci. 
Policy 2007).

Исследования и прогнозы Метеорологи-
ческого агентства Соединенного Королевства 
(UKMO) свидетельствуют о максимальном по-
теплении на территории Казахстана. По их дан-
ным степная зона будет исчезать, а полупустын-
ная расширять свои территории. 

В рамках стратегических мер по борьбе с 
опустыниванием в РК до 2025 года описана де-
градация земель как один из негативных фак-
торов социально-экономического воздействия. 
Содержание термина «опустынивание» приве-
дено в «Конвенции ООН по борьбе с опустыни-
ванием» Бонн, 1994: «Опустынивание означает 
деградацию земель в засушливых, полузасушли-
вых и сухих субгумидных районах в результате 
действия различных факторов, включая измене-
ние климата и деятельность человека».

В этой же Конвенции приводится определе-
ние термина «деградация земель» как снижение 
или потерю биологической и экономической 
продуктивности в результате землепользования 
или действия одного или нескольких процессов, 
в том числе связанных с деятельностью челове-
ка. Кроме этого, деградация земель может быть 
выражена как результат: ветровой или водной 
эрозии почв; снижения качественных характе-
ристик почвы (физических, химических и био-
логических свойств); долгосрочной потери есте-
ственного растительного покрова.

В широком смысле деградация земли опре-
деляется как форма ухудшения естественного 
потенциала земли, которая оказывает влияние 
на целостность экосистем путем снижения их 
устойчивости экологической продуктивности 
или их естественной биологической продуктив-
ности и способности к восстановлению (Жума-
баев 2012).

Результаты и обсуждение

Проблемы обеспечения экологической безо-
пасности и рационального природопользования 

уже давно приобрели «наднациональный» харак-
тер и продолжают оставаться в центре внимания 
международного сообщества. В последние годы 
Казахстан стал принимать активное участие в 
деятельности ЮНЕП, в 2016 г. ратифицировал 
Парижское соглашение по климату от 2015 г. 
(http://docs.cntd.ru/document/542655698), актив-
но развивает подходы к обеспечению устойчи-
вого развития, совершенствует экологическое 
законодательство, основываясь на целесообраз-
ности и реальной возможности использования 
потенциала международных организаций и ми-
рового опыта для решения собственных эколо-
гических задач. 

С 1 июля 2021 года в республике действу-
ет новый Экологический кодекс РК (ЭК РК) 
(Экологический кодекс РК от 9 января 2007 г.). 
Новый ЭК РК базируется на 10 принципах: пре-
дотвращения; исправления; предосторожности; 
пропорциональности; «загрязнитель платит»; 
устойчивого развития; интеграции; доступно-
сти экологической информации; общественного 
участия; экосистемного подхода. Однако, дей-
ствие этих принципов нуждается в практиче-
ской апробации, к которой лица, принимающие 
управленческие решения в сфере управления 
природными ресурсами и охраны окружающей 
среды, зачастую не готовы.

Проведенное исследование правовых меха-
низмов охраны земельных ресурсов показало, 
что юридическая наука всё ещё рассматрива-
ет землю как средство производства, а не как 
часть окружающей среды, так как в рамках но-
вой стратегии «зеленой экономики» необхо-
димо вырабатывать новые соответствующие 
подходы к пониманию земли, её плодородию и 
причинам деградации. В ближайшем будущем 
должен сформироваться экосистемный подход 
в государственном управлении и мышлении на-
селения. Такой подход предполагает симбиоз 
экологических, экономических и социальных 
принципов управления биологическими и фи-
зическими экосистемами, преследующими три 
основные цели: экологической устойчивости, 
биологического разнообразия и продуктивно-
сти окружающей среды. Понятие экосистемного 
управления, выработанное ЮНЕП, фокусирует-
ся на устойчивости экосистем с целью обеспе-
чения экологических и гуманитарных потреб-
ностей в будущем. А пока в понимании охраны 
земли и окружающей среды отсутствует понятие 
ценности природы, а есть ценность природных 
ресурсов, нет понимания ценности воды, а есть 
водные ресурсы. Американские ученые Г. Пав-

http://docs.cntd.ru/document/542655698
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ликакис и В. Цихринцис обратили внимание на 
то, что экосистемный подход является новым 
и комплексным, что обуславливает его прак-
тическую ценность для системы современного 
менеджмента (Pavlikakis 2000). Основным объ-
ектом управления в рамках экосистемного под-
хода является экосистема как главная структур-
ная единица.

Необходимо принимать управленческие ре-
шения, влияющие на экосистемы, с учетом по-
нимания связей с природным капиталом. Разре-
шить конфликт между экологией и экономикой 
в новом тысячелетии можно с использованием 
научно обоснованной оценки компромиссов. К 
примеру, расширение и очистка земель для пере-
вода их в пашню включают компромисс между 
увеличением производства продуктов питания и 
защитой биологических ресурсов, при решении 
вопроса о вырубке леса имеется компромисс 
между доходами от продажи древесины и сокра-
щением поглощения лесами углекислого газа в 
атмосфере и ветровой эрозии почв. Ещё до сих 
пор не решена экологическая проблема в столи-
це с озером Малый Талдыколь – не учитываются 
экосистемные факторы при застройке города. То 
есть каждое такое решение впоследствии оказы-
вает существенное влияние на экосистемы. 

Согласно Экологическому кодексу РК зем-
ли представляют земную поверхность или тер-
риторию для удовлетворения материальных, 
культурных и других потребностей общества. В 
статье 228 ЭК РК представлена суть земли как 
ресурса, который используется или может быть 
использован в качестве удовлетворения потреб-
ностей общества. Прослеживается потребитель-
ский подход к земле. 

Как указано в Экологическом кодексе РК, де-
градация почв выражается в ухудшении свойств 
и состава почвы, определяющих её плодородие, 
в результате воздействия природных или ан-
тропогенных факторов. Истощенными почвами 
считаются те почвы, которые полностью утра-
тили свои плодородные свойства. В итоге цен-
ным в землях для удовлетворения потребностей 
общества является их плодородие. Повышение 
плодородия почв можно считать основой борь-
бы против деградации почв. 

В настоящее время около 76% всей террито-
рии уже подвержено деградации и опустынива-
нию, а из 186,5 млн га пастбищ 48 млн га достигли 
своей крайней деградации. Площади малоплодо-
родных земель в нашей стране составляют около 
75% от всей территории, что требует эффектив-
ных и срочных мер по воспроизводству плодо-

родия (https://agbz.kz/pochvennoe-plodorodie-
sohranit-ne-pritesnyaya-fermera/). 

Улучшение плодородия земель в условиях 
глобального кризиса продовольствия и продо-
вольственной инфляции является очень акту-
альным. При такой острой проблеме одним из 
вариантов правой охраны станет принятие за-
кона «Об охране почв» или «О государственном 
регулировании обеспечения плодородия земель 
сельскохозяйственного назначения», такие за-
коны имеются в других странах. Также можно 
создать государственную программу «Плодоро-
дие», которая будет направлена на обеспечение 
продовольствием население страны.

Весной 2022 года в Казахстане была зафикси-
рована годовая инфляция около 13-14%. Однако, 
на продовольственные товары значительное по-
вышение цен в годовом выражении отмечено на 
такие товары, как сахар-песок – 60,5%, свежие 
овощи –31,5%, мука – 29,9%. Продовольствен-
ная инфляция превышает общую инфляцию в 
2-3 раза. Кроме этого, прогнозируется рост на-
селения до 9,1 млрд человек к 2050 году. Возрас-
тает нагрузка на сельскохозяйственную отрасль, 
а следовательно, и на земли сельскохозяйствен-
ного назначения. Требуется повышение произ-
водительности и рост плодородия почв, внедре-
ние энергоэффективных технологий в сельском 
хозяйстве и использовании земель. Так как без 
достаточной регулировки и новых подходов в 
сельском хозяйстве количество голодающих в 
ближайшие десятилетия будет увеличиваться. 
С другой стороны, опустынивание территорий 
Южной и Центральной Азии будет снижать уро-
жайность и может угрожать продовольственной 
безопасности более одного миллиарда человек. 
В Казахстане уже наблюдается расширение 
зоны полупустыни на север.

Плодородие почв в основном зависит от со-
держания в ней естественного гумуса. В среднем 
почвы Казахстана содержат около 2% гумуса. И 
требуется вносить органические удобрения, что-
бы запустить процесс восстановления и улуч-
шения почв. Для этого имеются органические 
удобрения – биогумус. Поэтому этот вопрос 
надо регулировать на государственном уров-
не. На сегодняшний день существует пробле-
ма сельского хозяйства, которая заключается в 
высокой степени зависимости от минеральных 
удобрений, химической обработки пестицидами 
и гербицидами почвы. По мнению большинства 
крупных фермеров, считается, что нельзя полу-
чить даже среднестатистический уровень уро-
жая без использования химической обработки и 

https://agbz.kz/pochvennoe-plodorodie-sohranit-ne-pritesnyaya-fermera/
https://agbz.kz/pochvennoe-plodorodie-sohranit-ne-pritesnyaya-fermera/
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добавления большого количества минеральных 
удобрений в почву. Те, кто занимается земледе-
лием в промышленных масштабах и реализует 
свою продукцию как на внутреннем рынке, так 
и на экспорт, сильно зависят от использования 
удобрений.

 Как известно, внесение в почву такого ко-
личества химических удобрений на ежегодной 
основе приводит к износу почвы и нарушению 
экосистемы. Данные удобрения дают кратко-
срочный эффект и вызывают сильную зависи-
мость от их использования, чтобы обеспечить 
привычный уровень урожайности. И большин-
ство фермеров привыкли использовать хими-
ческие удобрения, которые в этом году очень 
сильно выросли в цене. Крестьянские хозяйства 
и крупные сельхозтоваропроизводители актив-
но пользуются государственными субсидиями 
на минеральные удобрения. Ежегодно с госу-
дарственного бюджета в среднем около 26 млрд 
тенге выплачивается в виде субсидий на покуп-
ку минеральных удобрений. Около 70-80% этих 
минеральных удобрений являются иностранно-
го производства и импортируются в Казахстан. 
При этом органические удобрения, как, напри-
мер, биогумус, произведенный специальными 
дождевыми червями, не субсидируются госу-
дарством, что сильно тормозит развитие орга-
нического земледелия в Казахстане. Хотя есть 
фермеры, которые используют только органи-
ческие удобрения в своей деятельности. То есть 
имеются противоречия – с одной стороны, необ-
ходимо не допустить деградацию почв, с другой 
стороны, субсидируются химические препараты 
и удобрения, которые используются при обра-
ботке почв.

Следующая проблема правовой охраны зе-
мельных ресурсов от деградации заключается в 
том, что присутствует серьезная проблема опу-
стынивания, затронувшая по площади половину 
всей территории Казахстана, связи с чем остро 
стоит вопрос совершенствования нормативного 
правового регулирования в борьбе с опустыни-
ванием с целью предотвращения и профилакти-
ки проблем опустынивания. Но в законодатель-
ных актах в сфере охраны окружающей среды 
не имеется четкого механизма правового регу-
лирования от деградации и процессов опустыни-
вания. Например, в Экологическом кодексе РК 
слово «опустынивание» встречается всего лишь 
шесть раз, в следующих статьях кодекса: 17, 142, 
219, в которых не указывается правовой статус 
самой почвы. По данным Института мировых ре-
сурсов, 99,2% территории Казахстана занимают 

земли, склонные к опустыниванию, в том числе 
земли, которые находятся в процессе истощения 
водными ресурсами. То есть почти вся террито-
рия Казахстана подвержена опустыниванию и 
деградации, а в законодательных актах и нормах 
об этом почти не упоминается. Требуется разра-
ботать специальный отдельный законопроект по 
охране почв от деградации и опустынивания, в 
котором бы прописывался статус таких почв и 
определенный режим их использования с целью 
восстановления плодородия. Тем более в мире 
имеется положительный опыт работы по борьбе 
с опустыниванием и деградацией почв и дости-
жению восстановления плодородия. К примеру, 
можно взять за основу ведения сельского хозяй-
ства некоторые элементы из пермакультуры и 
водосберегающие технологии.

Благоприятное воздействие на плодородие 
почв оказывает органическое ведение сельско-
го хозяйства. Последние десятилетия в странах 
Западной Европы сокращается применение ми-
неральных удобрений и химических средств 
защиты с целью увеличения производства ор-
ганической продукции и сохранения биораз-
нообразия. В Казахстане тоже есть некоторые 
улучшения в данном направлении, например, 
был принят закон в 2015 году «О производстве 
экологической продукции». Данный метод веде-
ния сельского хозяйства является одним из эф-
фективных подходов в долгосрочной перспек-
тиве восстановить плодородие почв и снизить 
деградацию земель. Однако принятый закон на 
деле не стал способствовать развитию органи-
ческого земледелия и сельского хозяйства. Об 
этом свидетельствует отрицательная динамика 
площади органических сельскохозяйственных 
земель в Казахстане после принятия закона. Так, 
в 2009 году площадь таких земель составляла 
134,9 тыс. га, к моменту принятия закона достиг-
ла 303,4 тыс. га, а после принятия наблюдается 
сильный спад таких земель (2017 год – 277,1 тыс. 
га, 2018 год – 192,1 тыс. га) (Григорук 2020). От-
сутствует четкая система сертификации такого 
производства, нет сертифицирующих компаний, 
которые бы имели право выдавать сертификат 
органического продукта. Большинство земель 
в Казахстане являются арендованными и основ-
ной упор и поддержка направлена на крупные 
хозяйства, которые владеют или пользуются 
огромными земельными ресурсами, а на таких 
площадях земли невозможно поддерживать и 
развивать органические подходы. 

В Казахстане действует хорошо разрабо-
танная система законов, имеющих отношение 
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к УУЗР, однако большинство законов не яв-
ляются актами прямого действия и для их ре-
ализации необходима разработка множества 
подзаконных актов на различных уровнях. В за-
конодательстве существуют отдельные пробе-
лы, дублирования и противоречия, работа над 
устранением которых ведется систематически. 
Следует также отметить недостатки в право-
применении этих законов. В законодательстве 
по лесным и земельным ресурсам не разработа-
ны правовые основы для совместного управле-
ния ресурсами.

Исследование системы государственного 
управления природными ресурсами в Республи-
ке Казахстан, в ходе которого были детально 
рассмотрены имеющиеся в стране институты 
государственного управления природными ре-
сурсами и инструменты, посредством которых 
реализуется государственная политика в данной 
сфере, продемонстрировало отсутствие меж-
ведомственной коммуникации и комплексно-
го подхода в улучшении экологии Казахстана. 
Природоохранное законодательство рассматри-
вается больше с позиции узковедомственных 
интересов, без учета интегрированного подхода 
по сохранению биоразнообразия. Хотя, по наше-
му мнению, на сегодняшний день имеются все 
инструменты и знания о внедрении механизмов, 
направленных на восстановление деградирован-
ных земель и, хотя бы, сдерживания процесса 
опустынивания. 

Создание интегрированной системы по мо-
ниторингу деградации земель началось относи-
тельно недавно. Однако в процессе работ воз-
никли проблемы с взаимоувязкой важнейших 
основных элементов. К ним относятся критерии 
оценки, исходная информация, сравнительные 
индикаторы, регулярно обновляющиеся на ос-
нове стандартных методов, данные по земле, 
связь данных, относящихся к различным инди-
каторам, а также включение социальных и эко-
номических факторов в систему. Не разработана 
стандартная оценка текущей ситуации, нет со-
гласованной процедуры для обновления и ана-
лиза данных по мониторингу.

Несмотря на тенденцию к расширению част-
ных начал в экологическом праве, по мере раз-
вития рыночной экономики, при регулировании 
экологических отношений должен сохраняться 
приоритет императивных методов регулирова-
ния. Область природопользования – наиболее 
эксплуатируемая субъектами сфера деятель-
ности, изобилующая нарушениями экологиче-

ских требований, поэтому элементы публичного 
права по-прежнему будут востребованы в бли-
жайшее время и останутся необходимыми до 
тех пор, пока уровень экологического сознания 
граждан не станет достаточно высоким. Потому 
что принятые законы не улучшают сами по себе 
экологическую обстановку, они действуют толь-
ко в том случае, если их соблюдают. 

В Казахстане экологической проблемой 
земельных ресурсов от деградации на прямую 
не занимаются. Структура государственного 
управления построена таким образом, что су-
ществует Министерство экологии, геологии 
и природных ресурсов. В её состав входят не-
сколько комитетов: по водным ресурсам, по 
экологическому регулированию и контроля, 
комитет лесного хозяйства и животного мира, 
комитет геологии. В положениях описанных 
комитетов выделяется акцент на недрополь-
зование, а не на охрану земель от деградации. 
Одними из основных функций комитета эко-
логического регулирования и контроля Мини-
стерства экологии, геологии и природных ре-
сурсов утверждены следующие:

- консервация участка недр и объектов не-
дропользования, ликвидация последствий про-
ведения операций по недропользованию;

- соблюдение экологических норм и правил 
при использовании недр и переработке полез-
ных ископаемых;

- соблюдение проектных решений по вопро-
сам охраны окружающей среды при добыче и 
переработке полезных ископаемых.

При этом в Министерстве сельского хозяй-
ства РК существует Комитет по управлению 
земельными ресурсами, который в основном за-
нимается выдачей земель в пользование и мони-
торингом их использования. А функции по улуч-
шению земельных ресурсов и достижению роста 
плодородия или сокращения деградации почв 
никто не выполняет. Таким образом, в условиях, 
когда земля и земельные ресурсы являются од-
ним из ценных достояний государства, проблема 
деградации почв на практике не решается. При 
этом особое внимание уделено недрам земли, 
которые регулируются соответствующим мини-
стерством. Правовой механизм охраны земель 
следует рассматривать как комплекс элементов, 
различных по своей юридической природе, на-
значению и функциям, неразрывно связанных 
между собой общей целью в единую регулятив-
ную систему, сочетающую общие меры охраны 
окружающей среды.
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Заключение

В результате исследования было определе-
но, что деградация почв для устойчивого раз-
вития Казахстана имеет серьезное значение, так 
как подвержено этой проблеме более половины 
территории. Факт роста среднегодовой темпе-
ратуры подтверждается многими исследования, 
но также отмечается в последние годы темп 
увеличения температуры. Присутствует угроза 
опустынивания земли на большей территории 
Казахстана. Правительство принимает соответ-
ствующие законы и акты, ужесточает наказания 
за экологические преступления. Но применение 
многих норм законодательства является трудно-
осуществимым. Глобальное потепление являет-
ся объективным процессом, а деградация почв 
в больше мере зависит от ведения сельского 
хозяйства и рационального использования зе-
мель. Охрана земельных ресурсов от деградации 
сводится к использованию энергосберегающих 
технологий в сельском хозяйстве и органическо-
го подхода. Конкретно отсутствует закон о со-
хранении плодородия земель, в данном случае 
необходимы организационно-правовые меха-
низмы, которые бы стимулировали население и 
правительство к экосистемному подходу в при-
нятии управленческих решений. В статье выше 
отмечено о том, что система компромиссов не 

позволяет в полной мере развивать устойчивое 
развитие. Препятствующим фактором улучше-
ния экологической ситуации является неадап-
тированность государственных институтов, их 
функций к принятию решений на основе экоси-
стемного подхода (конфликт интересов, отсут-
ствие отраслевых индикаторов и стандартов). 
Участие институтов гражданского общества и 
населения в процессе принятия решений носит 
формальный характер: коммуникации с эколо-
гическими НПО, бизнесом и населением по во-
просам, касающимся комплексного управления 
земельными, водными и живыми ресурсами, 
которое обеспечивает их сохранение и устойчи-
вое развитие, к сожалению, слабые. Вторая про-
блема экологической безопасности заключается 
в отсутствии единой системы сбора, обработки 
и хранения данных о состоянии природных эко-
систем. Правовые нормы могут лишь частично 
влиять на изменение экологической ситуации, 
в условиях, когда землю рассматривают как ре-
сурс, а не как часть природной системы, в ко-
торой человечество также является одним из 
элементов. В экологическом кодексе требуется 
закрепление принципов экономического стиму-
лирования пользователей земельных ресурсов в 
снижении загрязнения и деградации земель, обе-
спечении плодородия почв и сохранения биораз-
нообразия.
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The purpose of the article is to analyze the concept of substandard products (substandard goods) as 
an important element of the conceptual apparatus that provides legal regulation of trade and trade law.

The article examines the concept of substandard products (substandard goods), which, according to 
the author, does not have proper legislative regulation and, in fact, has a complex structure. Based on 
the analysis of approaches that been developed in practice, the author proposes to understand substan-
dard and poor-quality goods, the actual characteristics (properties) of which do not correspond to those 
declared in accordance with the requirements of regulatory legal acts or regulatory documentation.

It is proposed to refer to the types of substandard products: 1) falsified products, i.е. products de-
clared in accordance with the requirements of regulatory legal acts or regulatory documentation, compo-
sition of which has been consciously (deliberately) changed; 2) low-quality products – the composition 
of which was subjected to change due to negligence.

As the main research method, we should designate the comparative legal method, as well as the 
method of situational synthesis, which allows us to distinguish between concepts based on real differ-
ences, the subtleties of which are not taken into account when developing and using concepts in real 
situations.

The author substantiates the need to distinguish between the illegal circulation of substandard prod-
ucts (products with a changed composition) and the illegal circulation of conditioned products, the com-
position of which meets the requirements stated in accordance with regulatory legal acts and regulatory 
documents, but the circulation of such products is carried out in violation of exclusive rights, require-
ments for its registration and certification.
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Кондициялық емес (жалған және сапасыз)  
өнеркәсіп өнімі ұғымы және оның түрлері

Мақаланың мақсаты – сауда мен сауда құқығын құқықтық реттеуді қамтамасыз ететін 
тұжырымдамалық аппараттың маңызды элементі ретінде сапасыз өнім (substandard goods) 
ұғымын талдау.

Мақалада сапасыз өнім (substandard goods) ұғымы қарастырылады, авторлардың пікірінше, 
тиісті заңнамалық реттеу жоқ және іс жүзінде күрделі құрылымға ие. Практикада әзірленген 
тәсілдерді талдау негізінде авторлар нақты сипаттамалары (қасиеттері) нормативтік құқықтық 
актілердің немесе нормативтік құжаттаманың талаптарына сәйкес мәлімделгенге сәйкес 
келмейтін сапасыз тауарларды түсінуді ұсынады.

Сапасыз өнімнің түрлеріне мыналарды жатқызу ұсынылады: 1) жалған өнім, яғни құрамы 
саналы түрде (қасақана) өзгертілген нормативтік құқықтық актілердің немесе нормативтік 
құжаттаманың талаптарына сәйкес мәлімделген өнім; 2) сапасыз өнім – құрамы ұқыпсыздықтан 
өзгертуге ұшыраған өнім.

Зерттеудің негізгі әдісі ретінде салыстырмалы құқықтық әдісті, сондай-ақ нақты 
айырмашылықтар негізінде тұжырымдамалар арасындағы айырмашылықты анықтауға мүмкіндік 
беретін ситуациялық синтез әдісін белгілеу керек, олардың нәзіктіктері нақты жағдайларда 
тұжырымдамаларды әзірлеу мен қолдану кезінде ескерілмейді.

https://orcid.org/0000-0002-9091-1590
https://orcid.org/0000-0003-0589-5563
https://orcid.org/0000-0001-9066-2400
mailto:koben_kok_koz@mail.ru
mailto:koben_kok_koz@mail.ru


89

K.A. Utarov et al.

Авторлар сапасыз өнімнің (құрамы өзгертілген өнімнің) заңсыз айналымының және құрамы 
Нормативтік құқықтық актілер мен нормативтік құжаттарға сәйкес мәлімделген талаптарға 
сәйкес келетін кондицияланған өнімнің заңсыз айналымының ара-жігін ажырату қажеттілігін 
негіздейді, бірақ мұндай өнімнің айналымы ерекше құқықты, оны тіркеуге және сертификаттауға 
қойылатын талаптарды бұза отырып жүзеге асырылады.

Түйін сөздер: өнеркәсіп өнімі, сапасыз өнім, контрафактілік өнім, сапасыз өнім, Еуразиялық 
экономикалық одақ.
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Понятие некондиционной (фальсифицированной  
и недоброкачественной) промышленной продукции и ее виды

Цель статьи заключается в анализе понятия некачественного товара как важного элемента 
понятийного аппарата, обеспечивающего правовое регулирование торговли и торгового права.

В статье рассматривается понятие некачественной продукции (substandard goods), которое, 
по мнению авторов, не имеет должного законодательного регулирования и, по сути, имеет 
сложную структуру. На основе анализа методов, выработанных на практике, авторы предлагают 
понимать некачественный товар, как товар конкретные характеристики (свойства) которого не 
соответствуют заявленным в соответствии с требованиями нормативных правовых актов или 
нормативной документации.

К видам некачественной продукции предлагается отнести: 1) фальсифицированную продук
цию, т.е. продукцию, заявленную в соответствии с требованиями нормативных правовых 
актов или нормативной документации, состав которой был сознательно (умышленно) изменен;  
2) некачественную продукцию, т.е. продукцию, состав которой был подвергнут изменениям из-
за небрежности.

В качестве основного метода исследования следует обозначить сравнительно-правовой 
метод, а также метод ситуационного синтеза, который позволяет проводить различие между 
концепциями на основе реальных различий, тонкости которых не учитываются при разработке и 
использовании концепций в реальных ситуациях.

Авторы обосновывают необходимость разграничения незаконного оборота некачественного 
товара (товара, состав которого изменен) и незаконного оборота кондиционного товара, состав 
которого соответствует требованиям, заявленным в соответствии с нормативными правовыми 
актами и нормативными документами, но оборот такого товара осуществляется с нарушением 
специальных прав, требований к его регистрации и сертификации.

Ключевые слова: промышленная продукция, некачественная продукция, контрафактная 
продукция, некачественная продукция, Евразийский экономический союз.

Intrоduction

The concept of substandard industrial products 
(substandard goods) currently does not have a legis-
lative definition, although it is used in many regula-
tory legal acts (Order of the Ministry of Energy of 
the Russian Federation), in special literature (Sarah 
2019), as well as in documents of international or-
ganizations (https://www.who.int/medicines/regu-
lation/ssffc/publications/gsms-report-sf/en/). One 
of the first to legalize the concept of substandard 
products as a generic one in relation to the concepts 
of counterfeit, falsified and substandard medicines 
was D.N. Shevyrev. At the same time, it is proposed 
to classify as substandard such counterfeit, falsified 
and substandard drugs, the substandard of which 
arose, among other things, as a result of violation 
of the requirements established by regulatory legal 

acts for the processes of production and circulation 
of drugs (Maksimov 2019).

Definitions of the concepts of substandard, 
falsified and low-quality industrial products are 
formulated to fix them as terms in an additional 
special protocol to the Treaty on the EAEU.

Material and methods

In our opinion, in this definition, two differ-
ent types of illegal circulation of products (goods) 
turned out to be mixed: 1) illegal circulation of ac-
tually substandard, i.e. falsified and substandard 
products (goods), which is completely prohibited 
except for mandatory actions prescribed by law (as 
a rule, we are talking about mandatory storage or 
transportation at the direction of authorized officials 
(for example, for the purposes of criminal proceed-

mailto:koben_kok_koz@mail.ru
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ings) or the destruction of such products) ; 2) turn-
over of conditioned (i.e., high-quality goods that 
meet all regulatory requirements) (Efremova 2000) 
goods carried out in violation of the established pro-
cedure for such turnover (for example, the sale of 
conditioned patent-protected products without the 
permission of the copyright holder (for example, 
without concluding a license agreement), sale of un-
registered conditioned medical devices or medicines 
or non-certified radio-electronic equipment, smug-
gling of conditioned alcoholic beverages or tobacco 
products) (https://www.gost.ru).

This conclusion is confirmed, in particular, by 
the analysis of lexicographic literature. According 
to the literal meaning, the concept of “condition” 
(from the Latin conditio -condition) means a norm, 
standard, quality, which, according to a contract or a 
regulatory legal act, must comply with an object (in 
particular, a product) (Komlev 2000). In any case, 
the property of conditionality refers to the object it-
self, and not to the method of its manufacture (pro-
duction) (http://www.slovorod.ru/dic-krysin/krys-k.
htm).

In contrast to the concept of substandard prod-
ucts, the concepts of such types as “counterfeit prod-
ucts” (“falsified goods”) and poor-quality products 
(“poor-quality goods”) are defined in the legislation 
of the EAEU member states in relation to certain 
types of products.

The WHO operates with such concepts as:
Poor quality products, also referred to as “sub-

standard”. Such medical products are authorized, 
but do not meet either quality standards or specifica-
tions, or neither.

Unregistered/unlicensed medical products. 
These are medical products that have not been eval-
uated and/or approved by a national or regional reg-
ulatory authority for the market in which the product 
is marketed/distributed or used, under acceptable 
conditions in accordance with national or regional 
regulatory requirements.

Falsified medical products. Medical products 
accompanied by deliberately false information 
about their nature, composition or origin (https://
www.who.int/ru/news-room/fact-sheets/detail/sub-
standard-and-falsified-medical-products ).

Types of illegal circulation of substandard in-
dustrial products

As already noted, substandard industrial prod-
ucts, including two types of products, the actual 
characteristics (properties) of which do not cor-
respond to those declared in accordance with the 
requirements of regulatory legal acts or regulatory 
documentation.

The first type of illegal circulation of substan-
dard industrial products, taking into account the 
previously formulated definitions of the concepts of 
illegal circulation and substandard products, should 
include illegal circulation of counterfeit (counter-
feit) industrial products (counterfeit goods).

So, in accordance with the Federal Law of Janu-
ary 2, 2000 No. 29-FZ (as amended on Decem-
ber 27, 2019) “On the Quality and Safety of Food 
Products” to falsified food products (including bio-
logically active additives – dietary supplements) , 
materials and products include such food products 
(including dietary supplements), materials and prod-
ucts that have been intentionally altered (forged) and 
(or) have hidden properties and quality, information 
about which is deliberately incomplete or unreliable 
(hereinafter – Federal Law No. 29) (Collection of 
legislation of the Russian Federation).

A similar definition was used by the legislator of 
the Republic of Kazakhstan to define the concepts 
of counterfeit medicine and counterfeit medical de-
vice. In accordance with par.50 of Art.1 of the Code 
of the Republic of Kazakhstan dated September 18, 
2009 No. 93-IV “On the health of the people and 
the healthcare system”, such medicines and medical 
devices are recognized as falsified, which were “il-
legally and intentionally” provided with “inaccurate 
information and a fake label about their composition 
or configuration and (or) manufacturers” (hereinaf-
ter referred to as the Health Code of the Republic of 
Kazakhstan) (http://adilet.zan.kz).

A similar definition is used in relation to coun-
terfeit medicines by the legislator of the Republic 
of Belarus. According to Article 1 of the Law of the 
Republic of Belarus dated July 20, 2006 No. 161-З 
“On Medicines” (as amended and supplemented by 
the Law of the Republic of Belarus dated November 
17, 2014 No. information about its composition and 
(or) manufacturer” (National register of legal acts of 
the Republic of Belarus 2006).

A significantly different definition of the con-
cept of counterfeit products is provided for in Part 
12 of Article 38 of the Federal Law of November 
21, 2011 No. 323-FZ “On the Basics of Protecting 
the Health of Citizens in the Russian Federation” in 
relation to medical devices. According to this regu-
lation, a falsified medical device is understood as a 
device “accompanied by false information about its 
characteristics and (or) manufacturer (manufactur-
er)” (hereinafter – Federal Law No. 323) (Collection 
of legislation of the Russian Federation).

A similar definition is provided for in paragraph 
32 of Article 4 of the Federal Law of April 12, 2010 
No. 61-FZ “On the Circulation of Medicines” in rela-
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tion to medicines (hereinafter – Federal Law No. 61) 
(Collection of legislation of the Russian Federation).

The main drawback of these definitions in com-
parison with the definition of the concept of a fal-
sified food product (Federal Law No. 29) and the 
definition of “counterfeit medical devices and medi-
cines” (the Code of the Republic of Kazakhstan on 
Health), in our opinion, is that they allow both delib-
erate application of false information about the com-
position and (or) the manufacturer of the medical 
device and medicinal product, as well as careless.

This uncertainty creates formidable obstacles to 
distinguish between falsified products with a modi-
fied composition and substandard (low-quality) 
products. The falsification of the composition of 
products (in particular, the composition of medi-
cal devices and medicines) can, as correctly stated 
in the definition of the concept of a falsified food 
product in Federal Law No. 29, be carried out only 
intentionally (consciously) or intentionally, as spec-
ified in the Code of the Republic of Kazakhstan on 
Health.

In addition, the definitions of the concepts of 
counterfeit medicines and medical devices, which 
are given by the legislators of Kazakhstan and Be-
larus, are purely formal and, in our opinion, allow an 
incorrect understanding of the essence of falsifica-
tion (i.e. counterfeit) of products, reducing such fal-
sification to the deliberate placement of unreliable 
information about its composition or manufacturer. 
In fact, product falsification is, first of all, a delib-
erate change in its proper (usually, normatively de-
fined) composition.

The placement of unreliable information about 
the composition of industrial products on a product, 
and even more so on its packaging, should, in our 
opinion, be considered only as a secondary sign of 
falsification, in fact, as a consequence of the actual 
falsification of products.

The importance of this circumstance, in our 
opinion, lies in the fact that the correctness of de-
termining the moment of completion of the cor-
responding crime depends on it. If falsification of 
products consists in placing unreliable (false) in-
formation on the product (on its primary packag-
ing), then the moment of the end of the relevant act 
should be considered from the moment the relevant 
information is posted.

In this case, the stage of actual intentional 
change of the composition of the product (for exam-
ple, replacing the normative ingredient with another 
cheaper one) can only be considered as preparation 
for placing the corresponding false information on 
the packaging, since the actual change in the compo-

sition of the product cannot be considered as actions 
to put false information on the packaging.

Thus, if the falsification of a particular type of 
product, according to the national criminal legisla-
tion of a member state of the EAEU, is classified 
as a crime of medium gravity (i.e., the maximum 
punishment for a crime does not exceed 5 years in 
prison), then the actual falsification of such products 
(up to causing a false information on the packaging) 
cannot be subject to criminal prosecution under the 
Criminal Code of the Republic of Kazakhstan (part 
2 of article 24), the Criminal Code of the Kyrgyz 
Republic (part 2 of article 38), the Criminal Code of 
the Russian Federation (part 2 of article 30).

In Armenia, not only preparation for crimes of 
small and medium gravity, but also an attempt to 
commit a crime of these categories is not subject 
to criminal liability. A different (more stringent) 
approach is proposed by the legislator of Belarus. 
According to the Criminal Code of the Republic of 
Belarus, criminal liability does not arise for prepar-
ing only for a crime that does not pose a great public 
danger (part 2 of article 13).

From this, for example, it follows that in Rus-
sia the actual production of counterfeit medicines 
or medical devices until the moment when false in-
formation is printed on their packaging without ag-
gravating circumstances (the commission of a crime 
by a group of persons by prior agreement or by an 
organized group) should not formally be considered 
as a completed crime, since the act provided for by 
part 1 of Art.238 of the Criminal Code of the Rus-
sian Federation belongs to the category of crimes 
of medium gravity (Collection of legislation of the 
Russian Federation).

An analysis of the relevant judicial practice 
shows that the relevant issues do not receive a prop-
er criminal law assessment. Thus, the Leninsky Dis-
trict Court of Krasnoyarsk No. 1-257 / 2017 dated 
April 4, 2017, under Part 2 of Art. 238 of the Crimi-
nal Code of the Russian Federation “Circulation 
of counterfeit, substandard and unregistered medi-
cines, medical devices and circulation of counterfeit 
biologically active additives” sentenced to impris-
onment for a period of 5 years suspended with a pro-
bationary period of 3 years with a fine of 1 million 
rubles, the director of “Trade House Fakel” JSC and 
V.M. Kleshkov, the director of the Chemical Plant, 
a branch of “Krasmash” OJSC, for the production 
and sale of counterfeit medicines and illegal produc-
tion and sale of unregistered medicines on a large 
scale. V.M. Kleshkov “certainly knowing that the 
manufacturer of medical gaseous oxygen is “Fakel 
Trade House”JSC, in order to hide information from 
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the hospital staff about the actual manufacturer of 
the medicinal product, instructed the subordinate 
employees of the Chemical Plant, who were not 
aware of him and Dubovik P.K. criminal intent, to 
issue quality passports for the manufactured batch 
of the medicinal product, in which the manufactur-
er of medical gaseous oxygen indicated Krasmash 
JSC, which they carried out by transferring these 
documents to the employees of Fakel Trade House 
LLC (http://medbrak.ru/news.php?ID=3269). At the 
same time, the actual falsification, i.e. production 
of a medicinal product – medical gaseous oxygen, 
which does not meet the requirements of regulatory 
documentation, has not been subjected to any crimi-
nal law assessment. In this way,

At the same time, it should be taken into account 
that the Criminal Code of the Russian Federation for 
today provides for a separate liability in a separate 
article for misrepresenting information about the 
manufacturer of medicines and medical devices.

Yes, Art. 327 of the Criminal Code of the Rus-
sian Federation provides for liability for counterfeit-
ing (falsification) of both primary and secondary 
packaging of medicines and medical devices, which 
forms an independent corpus delicti (part 2 of article 
327 of the Criminal Code of the Russian Federa-
tion). In this regard, the law enforcer was actually 
forced to:

1) refuse to use the definition of a counterfeit 
medicine, which is given in Federal Law No. 61, 
and a similar definition of the concept of a counter-
feit medical device, which is given in Federal Law 
No. 323, since the manufacture of packaging for 
these types of products is equated to their produc-
tion according to these definitions;

2) in all cases of detection of medicinal or 
medical products with information already applied 
to them about their characteristics or manufacturers, 
to qualify the deed at the same time as a crime under 
the relevant part of Art. 238 of the Criminal Code 
of the Russian Federation, and as a crime under Part 
2 of Art. 327 of the Criminal Code of the Russian 
Federation (an ideal set of crimes).

Similar problems arise, in our opinion, in the 
interpretation of Art. 323 of the Criminal Code of 
the Republic of Kazakhstan “Handling counterfeit 
medicines or medical devices”.

With regard to dietary supplements, as already 
noted, this problem is absent for the Russian law 
enforcer for two reasons: 1) for dietary supplements 
as a type of food product, a different (“material”) 
definition of the concept of counterfeit products 
should be applied, which is given in Federal Law 
No. 29; 2) criminal liability for the manufacture of 

fake packaging of dietary supplements by special 
rules that would be provided for in the Criminal 
Code of the Russian Federation is not provided.

In our opinion, it is difficult to find reasonable 
explanations for such “asymmetry”, given that one 
of the most common forms of counterfeiting dietary 
supplements is the illegal inclusion of pharmaceutical 
substances in their composition, which makes them 
no less, if not more dangerous in comparison with 
counterfeit drugs (Federal Law 2016).

For law enforcement officers of other EAEU 
member states, this problem is absent due to the 
lack of special rules on liability for the circulation 
of dietary supplements in the criminal legislation.

The EAEU Treaty does not use or define the 
concept of “falsified products” (“falsified goods”). 
Only in the Agreement on Uniform Principles and 
Rules for the Circulation of Medicines within the 
Eurasian Economic Union dated December 23, 
2014, the concept of a falsified medicinal product is 
used (without definition).

An analysis of the considered definitions of the 
concepts of certain types of counterfeit products 
allows us to formulate a definition of the concept of 
counterfeit products, which, in our opinion, can be 
proposed for fixing in an additional special protocol 
to the Treaty on the EAEU:

“Falsified industrial products (goods) – 
industrial products (goods), the composition of 
which (physical, organoleptic, ethical, temporary, 
ergonomic, functional properties), determined in 
accordance with an international treaty within the 
Union, regulatory legal acts of the Member States 
and (or) other regulatory documents adopted in 
accordance with and were intentionally illegally 
changed (forged).

The second type of substandard products, as 
already noted, is low-quality products (low-quality 
goods).

The basic category for the concept of poor-
quality goods (poor-quality products) is the category 
of “goods quality”, which is quite deeply and 
comprehensively developed in the special scientific 
literature (Azgaldov 1982) and provided for in civil 
law and various standards.

So, according to V.Yu. Ogvozdin (whose views 
are one of the most common points of view in 
science), product quality should be considered “a set 
of properties and characteristics objectively inherent 
in a product, the level or variant of which is formed 
when a product is created in order to meet existing 
needs” (Ogvozdin 2009).

Thus, product quality is not limited to the 
objective properties of products, but includes the 

http://medbrak.ru/news.php?ID=3269
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ability to satisfy consumer needs, i.e. ability to be 
useful (McConnell 2009).

At the same time, the main elements that 
determine product quality include a defect, which 
is understood as “a separate non-compliance of 
products with the requirements established by 
regulatory and technical documentation” and defect 
which is usually understood as a defective unit of 
production (Razumov 2010).

Thus, from the consumer point of view, a product 
defect is expressed in a decrease in the usefulness of 
a product, and a defect is expressed in the loss of 
usefulness (uselessness) of a product (product).

The civil legislation of the EAEU member states 
as a whole corresponds to the prevailing theoretical 
ideas about the content of the concept of “goods 
quality”. According to Article 469 of the Civil Code 
of the Russian Federation, the quality of a product 
is its properties that determine the compliance 
(suitability) of the product with the goals for which 
(to achieve which) it is usually used (Civil Code of 
the Russian Federation dated November 30, 1994). 
A similar definition of product quality is given in 
Article 422 of the Civil Code of the Republic of 
Kazakhstan (CC RK) (http://adilet.zan.kz), similar 
articles of the civil codes of other EAEU member 
states.

Same approach with some differences is used 
in the International Standard “ISO 9000:2015. 
Quality management systems. Basic provisions and 
vocabulary”, according to clause 3.6.2 of which 
quality (quality) is the degree of compliance of the 
totality of the characteristics inherent in an object 
(physical, organoleptic, ethical, temporal, ergonomic, 
functional) with the established requirements, i.e. 
a need or expectation that is established, usually 
assumed or obligatory) (https://www.iso.org/obp/
ui/#iso:std:iso:9000:ed-4:v1:ru:term:3.6.4.).

The concept of low-quality (poor-quality) 
products (goods), as well as the concept of falsified 
products (goods), although it is used in the legislation 
of the EAEU member states and supranational 
regulation of the EAEU definitions only in relation 
to certain types of industrial products.

The most common of them, apparently, is the 
definition of the concept of “poor-quality material 
(product)”, which is given in the Rules for consumer 
services approved by the Decree of the Council of 
Ministers of the Republic of Belarus of December 
14, 2004 No. 1590 (as amended by the Decree of 
the Council of Ministers of the Republic of Belarus 
April 2, 2015 No. 268). Such is recognized as “a 
material (product), the totality of the characteristics 
of which does not allow the contractor to satisfy the 

needs of the consumer in the provision of household 
services” .

The preamble of the Law of the Russian Federation 
of February 7, 1992 No. 2300-1 (as amended on July 
18, 2019) “On the Protection of Consumer Rights” 
contains only an indirect definition of the concept of 
poor quality (poor quality) goods, which should be 
understood as such goods that have shortcomings 
(including significant ones), which are manifested in 
the non-compliance of the goods with “mandatory 
requirements provided for by law or in the manner 
prescribed by it, or the terms of the contract (in their 
absence or incompleteness of the conditions with the 
usual requirements), or the purposes for which the 
goods (work, service ) of this kind is usually used, 
or for the purposes of which the seller (executor) 
was informed by the consumer at the conclusion 
of the contract, or the sample and (or) description 
when selling goods according to the sample and 
(or) according to the description “(Collection of 
legislation of the Russian Federation 1996).

The principle of double non-compliance should 
be considered as distinctive feature of the above 
definitions of the concept of low-quality products 
(goods): 1) non-compliance with the formal 
requirements of regulatory legal acts or contracts; 2) 
non-compliance with consumer needs.

A different, formal approach to the definition of 
the concept of poor-quality products is reflected, for 
example, in paragraph 38 of Article 4 of the Federal 
Law on the Circulation of Medicines, a poor-quality 
drug is understood to be a drug that does not meet 
the “requirements of a pharmacopoeial article or, 
in the absence of it, the requirements of regulatory 
documentation or normative document.

A similar definition of the concept of poor-
quality products is contained in Part 13 of Article 
38 of the previously mentioned Federal Law No. 
323, according to which “a medical device that 
does not meet the requirements of the regulatory, 
technical and (or) operational documentation of 
the manufacturer (manufacturer) or, in the absence 
of it, the requirements of another regulatory 
documentation” (Federal Law of December 31,).

At the same time, it should be noted that the 
legal limits of the concept of a poor-quality medical 
device are significantly less certain in comparison 
with the legal boundaries of the concept of a poor-
quality medicinal product. If a pharmacopoeial 
monograph is “a document approved by an 
authorized federal executive body and containing a 
list of quality indicators and quality control methods 
for a medicinal product” (paragraph 19 of Article 4 
of the Federal Law on the Circulation of Medicines), 

http://adilet.zan.kz/kaz/docs/Z950002464_
https://www.iso.org/obp/ui/#iso:std:iso:9000:ed-4:v1:ru:term:3.6.4
https://www.iso.org/obp/ui/#iso:std:iso:9000:ed-4:v1:ru:term:3.6.4
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i.e. normative legal act, then the regulatory, 
technical and (or) operational documentation of the 
manufacturer (manufacturer) is produced by the 
latter, albeit in compliance with the requirements 
established by the authorized federal executive 
body.

An analysis of the considered definitions of 
concepts allows us to formulate a definition of the 
concept of low-quality products, which, in our 
opinion, can be proposed for fixing in an additional 
special protocol to the Treaty on the EAEU:

“Poor-quality (poor-quality) industrial products 
(goods) – industrial products (industrial goods) 
whose composition (physical, organoleptic, ethical, 
temporary, ergonomic, functional properties) do not 
meet the requirements established in accordance 
with an international treaty within the Union, 
regulatory legal acts of states -members and (or) 
other regulatory documents adopted in accordance 
with them, except in cases where such properties 
were intentionally illegally changed (forged).

The reservation contained in the proposed 
definition that products of poor quality (poor 
quality) should not include products that have been 
counterfeited is aimed at preventing unreasonable 
confusion (identification) of illegal circulation of 
counterfeit products, as the most dangerous form of 
illegal circulation of products, and illegal circulation 
of poor-quality products.

Conclusions

1. Under substandard industrial products 
(substandard goods), for the purpose of combating 
its illegal circulation in the EAEU, it is proposed 
to understand falsified and poor-quality industrial 
goods, the actual characteristics (properties) of 
which do not correspond to those declared in 
accordance with the requirements of international 
treaties concluded within the framework of the 
EAEU, regulatory legal acts of the Member States 
and (or) adopted in accordance with them by other 
regulatory documents.

2. It is expedient to refer to substandard 
industrial products (industrial goods) ass follows: 
1) counterfeit products, i.e. products whose 
composition (physical, organoleptic, ethical, 

temporary, ergonomic, functional properties), 
declared in accordance with the requirements of 
regulatory legal acts or regulatory documentation, 
has been consciously (intentionally) changed; 2) 
poor-quality products, the composition of which 
does not meet the relevant regulatory requirements, 
except in cases where such properties have been 
intentionally illegally changed (forged).

The definitions of the relevant concepts should 
be provided for in an additional special protocol to 
the Treaty on the EAEU.

3.In the interests of ensuring scientifically 
based differentiation of responsibility for forms of 
illegal circulation of industrial products that differ 
in degree of public danger, it is inappropriate to 
attribute to substandard industrial products: 1) 
counterfeit, uncertified and unregistered industrial 
products, the composition of which (physical, 
organoleptic, ethical, temporary, ergonomic, 
functional ) corresponds to the declared according to 
regulatory requirements; 2) industrial products, the 
composition of which corresponds to the declared 
according to regulatory requirements, but which 
was produced or handled in violation of the rules 
established by regulatory legal acts for production 
processes.

Illegal circulation of these types of industrial 
products should also be subject to legal liability, 
however, the nature and severity of the relevant 
liability measures, as well as other legal consequences 
of such violations, should differ from the measures 
of the state response to the illegal circulation of 
substandard industrial products.

In particular, the withdrawal from circulation 
and destruction of industrial products, the 
composition of which (all essential characteristics) 
correspond to those declared in accordance with 
regulatory legal acts, in our opinion, can be applied 
only in exceptional cases (for example, in the 
interests of national security or in the presence of 
an international obligation, ratified by national law).

The proposed criterion for distinguishing 
between illegal circulation of industrial products, in 
our opinion, can be useful in implementing a risk-
based approach to state control over compliance 
with the rules for the circulation of various types of 
industrial products (Maksimov 2019).
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VICTIMOLOGICAL APPARATUS  
FOR THE STUDY OF INTRA-FAMILY VIOLENCE

The study of victims of domestic violence is an urgent issue. To eradicate intra-family violence, we 
must investigate not only the identity of the perpetrator, but also the identity of the victim, we must not 
forget. Since the victim and the perpetrator of intra-family violence have a close relationship and con-
nections with each other.

Analyzing victims of domestic violence, it is possible to classify them by age; gender; role status; 
moral and psychological characteristics; the severity of the crime from which the victim suffered; the 
degree of guilt of the victim; the nature of the victim’s behavior. Persons at risk of being victims of do-
mestic violence behave in different ways: aggressively or in another provocative way; passively, yield to 
violence; show a complete misunderstanding of the tricks of criminals or elementary carelessness. 

The conceptual basis of the victimological apparatus consists of such concepts as “victim” or “vic-
tim”, “victimogenic factors”, “victimization”, “victim behavior”, “victimization”, “victimological situa-
tion”, “victimological prevention”.

In order to prevent domestic violence, it is necessary to approve an anti-discrimination policy against 
women in society, introduce psychological assistance and rehabilitation programs for women in family 
crisis situations, as well as a system of psychological and practical measures aimed at correcting personal 
victim qualities and preventing victim behavior of women.

Key words: victimological apparatus, criminal personality, victim behavior, victim, family.
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Отбасы ішіндегі зорлық-зомбылықты зерттеудің  
виктимологиялық аппараты

Отбасындағы зорлық-зомбылық құрбандарын зерттеу өзекті мәселе болып табылады. 
Отбасылық зорлық-зомбылықты жою үшін біз қылмыскердің жеке басын ғана емес, сонымен 
бірге жәбірленушінің жеке басын да ұмытпауымыз керек. Себебі, жәбірленуші мен отбасы 
ішіндегі зорлық-зомбылық қылмысының бір-бірімен тығыз байланысы және арақатынасы бар.

Отбасындағы зорлық-зомбылық құрбандарын талдай отырып, оларды жасына, жынысына, 
рөлдік мәртебесіне, адамгершілік-психологиялық белгілеріне, жәбірленуші зардап шеккен 
қылмыстың ауырлығына, жәбірленуші кінәсінің дәрежесіне, жәбірленуші мінез-құлқының 
сипатына қарай жіктеуге болады. Отбасындағы зорлық-зомбылықтың құрбаны болу тәуекелі 
бар адамдар өзгеше әрекет етеді: агрессивті немесе басқа арандатушылық жолмен, пассивті, 
зорлық-зомбылықтан төмен, қылмыскерлердің айла-амалдарын толық түсінбеушілік немесе 
қарапайым немқұрайлылық танытады. 

Виктимологиялық аппараттың тұжырымдамалық негізін «жәбірленуші» немесе 
«құрбан», «виктимологиялық факторлар», «виктимологиялық мінез-құлық», «виктимизация», 
«виктимологиялық дағдарыс», «виктимологиялық оңалту» сияқты түсініктер құрайды.

Отбасындағы зорлық-зомбылықтың алдын алу мақсатында қоғамда әйелдерге қатысты 
кемсітушілікке қарсы саясатты бекіту, отбасылық дағдарыстық жағдайларда әйелдерге 
психологиялық көмек көрсету және оңалту бағдарламаларын енгізу, сондай-ақ әйел 
құрбандардың жеке қасиеттерін түзетуге және құрбан болған мінез-құлықтың алдын алуға 
бағытталған психологиялық-практикалық іс-шаралар жүйесінің болуы қажет.

Түйін сөздер: виктимологиялық аппарат, қылмыскердің жеке басы, виктимологиялық мінез-
құлық, құрбан, отбасы.
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Виктимологический аппарат исследования  
внутрисемейного насилия

Исследование жертв насилия в семье является актуальным вопросом. Для искоренения 
внутрисемейного насилия мы не только должны исследовать личность преступника, но и про 
личность жертвы не должны забывать, так как потерпевший и преступник внутрисемейного 
насилия имеют тесные отношение и связи между собой.

Анализируя жертвы насилия в семье, можно классифицировать их по возрасту, половой 
принадлежности, ролевому статусу, нравственно-психологическим признакам, тяжести 
преступления, от которого пострадала жертва, степени вины жертвы, характеру поведения 
потерпевшего. Лица, рискующие оказаться жертвами насилия в семье, ведут себя по-разному: 
агрессивно или иным провоцирующим образом; пассивно, уступают насилию; проявляют полное 
непонимание уловок преступников или элементарную неосмотрительность. 

Концептуальную основу виктимологического аппарата составляют такие понятия, как 
«потерпевший» либо «жертва», «виктимогенные факторы», «виктимность», «виктимное поведение», 
«виктимизация», «виктимологическая ситуация», «виктимологическая профилактика».

В целях предупреждения домашнего насилия необходимо утверждение в обществе 
антидискриминационной политики в отношении женщин, внедрение программ психологической 
помощи и реабилитации женщин в кризисных семейных ситуациях, а также наличие системы 
психолого-практических мероприятий, направленных на коррекцию личностных виктимных 
качеств и профилактику виктимного поведения женщин.

Ключевые слова: виктимологический аппарат, личность преступника, виктимное поведение, 
жертва, семья.

Introduction

The increase in the number of victims of 
domestic violence during the Covid-19 pandemic 
has once again proved that the study of victims of 
domestic violence is an urgent issue.

 Firstly, it is essential to understand the 
concept of violence itself. It is best described by Y. 
Antonyan, who claims that violence is an intentional 
and harmful physical or mental impact on someone. 
Hence it is an action, where the potential impact/
harm is simply ignored (Y. Antonyan 2021).

According to L.Kolpakova, criminal violence 
is classified as a deliberate criminal act, expressed 
in the impact on the body of someone, affecting the 
mentality or leaving them in conditions dangerous 
to life or health. Furthermore, criminal violence can 
be expressed against the will and aimed at causing 
harm to life, health, bodily integrity, physical or 
mental suffering, restriction of freedom or serving as 
a means of coercion to commit undesirable actions 
(inactions) for a given person.

There are also several types of domestic 
violence classified by Kolpakova. She believes, 
that a deliberate criminal act can be both expressed 
in physical and mental means. The former one 
is described as an action against or in addition to 

the latter’s will and aimed at causing harm to his 
life, health, bodily integrity, physical or mental 
suffering, restriction of freedom, or serving as a 
means of coercion to commit undesirable actions 
(inaction) for this person, expressed in physical 
impact on another person’s body or leaving him/her 
in conditions dangerous to life or health.

Whereas the latter one defined as a deliberate 
criminal act that involves influencing the psyche 
of another person against or against that person’s 
will, with the intent of causing harm to that person’s 
life, health, physical or mental suffering, restricting 
freedom, or serving as a means of coercion to commit 
undesirable actions (inactions) (L.Kolpakova, 
2007).

Sources and methods
General scientific, chronological, statistical, 

institutional, system-structural, and other 
methodologies applied in jurisprudence were 
used in the preparation of this work. The study of 
documentary sources; comparative legal method 
of consideration and analysis of international legal 
documents and normative legal acts of national 
legislation; and comparative legal method of 
analysis of international legal documents and 
normative legal acts of national legislation are all 
used in this work.

mailto:tagaibekkymbattalgatkyzy@gmail.com
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Results and discussion

Domestic violence should be highlighted in the 
context of the statistics on committed crimes of 
violent influence. Domestic violence is the unlawful 
physical or mental influence of one member of the 
family over another, which frequently escalates and 
is intended to cause physical, moral, or other harm 
(L. Kolpakova, 2007). 

According to the Bureau of National Statis-
tics of the Agency for Strategic Planning and Re-
forms of the Republic of Kazakhstan, the num-

ber of cases of domestic abuse against women 
has increased immensely (see table below). In 
2000, for instance, there have been 22,367 in-
cidents of domestic violence against women in 
the country. In 2013, there was a threefold in-
crease in the number of domestic violence, with 
137,336 reported incidents. We may expect a 
drop in domestic violence cases in 2020, with 
a total of 63447 cases (Statistical statistics from 
the Kazakhstan Republic’s Agency for Strategic 
Planning and Reforms’ Bureau of National Sta-
tistics) (Figure 1).

Figure 1 – Number of cases of violence (registered crimes) against women from 2000 to 2020.

As per the table, we can see the elements of the 
increment in abusive behaviour at home violations. 

These figures demonstrate the presence of a 
worldwide issue, which is normally called “abusive 
behaviour at home” (Mishina 2019). Yet, the issue 
of such violations lies in the way that they, generally 
speaking, are of a “shut sort”, which is related to the 
eccentricity of this point: for this situation, the per-
son in question and the “criminal” are close individ-
uals related by blood or other family relationship, 
regarding which there is the assessment that it isn’t 
customary to “wash dirty linen in public”. There-
fore, an enormous amount of incidents of domestic 
violence has been kept secret and remain unknown 
to law enforcement agencies.

Domestic violence is most commonly per-
ceived in society as a man’s (husband, father) use 
of aggressive acts against weaker family members 
– wife, children. And the victim of such violence 

must inevitably be the perpetrator of the crime. The 
reason for such a definite conclusion is because, be-
fore the twentieth century, lawyers and criminolo-
gists focused solely on the criminal and ignored the 
victim’s actions. Only in the 1960s and 1970s did 
the first works devoted to the role of the victim, i.e. 
the study of victimhood, gain traction. The victimo-
logical method to analyzing domestic violence and 
the conduct of victims of domestic abuse is the focus 
of this study. 

The number of crimes involving domestic vio-
lence grew by 4.7 per cent at the end of 2020. Deputy 
Chairman of the Administrative Police Committee 
of the Ministry of Internal Affairs of the Republic 
of Kazakhstan, Alexey Milyuk, made the announce-
ment during a press conference at the CCS.

The situation has gotten worse amid quarantine 
and severe isolation, according to the Ministry of 
Internal Affairs. According to their research, wom-
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en account for over half of domestic abuse victims, 
with kids accounting for another 6.4 per cent. Mily-
uk emphasized that, on average, half of these crimes 
are done when inebriated. 81 per cent of the family 
rowdies who were prosecuted did not have a job. 

One of the methods used by the Ministry of In-
ternal Affairs to exert influence on offenders is a 
protective order, which can prevent violators from 
contacting potential victims for up to one month. 
Last year, almost 78 thousand protection orders 
were issued, according to the results (the official 
website of the Ministry of Internal Affairs of the Re-
public of Kazakhstan). 

The government has taken significant steps to 
combat the problem of domestic violence over the 
last ten years. Domestic violence prevention legis-
lation was passed, the number of State crisis centres 
was raised, and the Standard for Providing Special 
Social Services to Domestic Violence Victims was 
established. However, domestic violence continues 
to be a severe threat to women. Furthermore, it has 
not yet been designated as a separate offence in the 
legislation. 

Criminals’ behaviours are sometimes influenced 
to some extent by the behaviour and personal at-
tributes of those who are damaged as a result of the 
crime (Rivman 1973).

Also, according to D. V. Rivman, the victim 
is a component of both pre-criminal and directly 
criminal situations. It often relies on the situation 
in which the criminal finds himself: assisting in the 
commission of a crime or preventing the commis-
sion of a crime (Rivman 1973).

Often the victim acts as a co-author and even the 
author of situations provoking the criminal. 

 A crime is the result of a victim’s contact with a 
criminal, in which the victim can help or impede the 
perpetration of the crime. Persons at danger of being 
victims of crime react in a variety of ways, accord-
ing to I. G. Malkina-Pykh: violently or in another 
provocative manner; passively submitting to vio-
lence; displaying a complete misunderstanding of 
criminal tactics or basic imprudence. Their actions 
may be legal or, on the other hand, delinquent and 
even criminal, and their contribution to the crimi-
nal system can be minor or, in some cases, decisive 
(Malkina-Pykh 2006).

We must not forget that in order to eradicate 
intra-family violence, we must investigate not only 
the identification of the perpetrator but also the iden-
tity of the victim. Because the victim and perpetrator 
of intra-family violence have such a deep relation-
ship and links. The role of victims in intra-family 
crimes, according to their criminological judgment, 

is more substantial than in regular crimes. The cir-
cle of everyday social communication (family, kin-
ship, connections, systematic home contact) binds 
the criminal and the victim in the category of crimes 
under discussion (Petrovsky 2005).

The proclivity to become a victim of crime is 
known as victimhood. Being a victim of circum-
stances, crimes more frequently than other people, 
or under settings that are neutral for the majority is a 
stable property of a person (Zyryanova, 2017).

Victimhood, according to A.L. Repetskaya, 
is a “unique property” of a person that causes her 
“greater vulnerability” in criminal terms. Victimiza-
tion can be classified into two categories: personal 
and role-based. Personal victimization, on the other 
hand, is separated into two categories: victimization 
owing to objective personality qualities (age (sex 
and age) victimization, victimization – pathology, 
stress victimization) and victimogenic deformation 
(Figure 2).

It is inappropriate to establish your own victi-
mological apparatus in the study of domestic abuse 
against kids; instead, it is more legitimate to look to 
what has already been developed. 

The victimological apparatus’ conceptual foun-
dation includes terms like “victim” or “victim,” 
“victimogenic variables,” “victimization,” “victim 
conduct,” “victimization,” “victimization,” “victi-
mological scenario,” and “victimological preven-
tive.” 

In this study, the above concepts are used in the 
following interpretation. The key concept of victi-
mology is “victim of crime”.

Analyzing the domestic legislation, we come to 
the conclusion that there is no concept of “victim 
of a crime” in it, the concept of “victim” is used in-
stead.

The use of the concept of “victim” is quite ac-
ceptable in victimological research, but it should not 
be associated with the fact of the procedural recog-
nition of a citizen as such. In this study, the terms 
“victim of a crime” and “victim of a crime” when 
describing the results of the study are used precisely 
as identical, taking into account the above.

As already mentioned, victimization or victi-
mogenicity is acquired by a person physical, mental 
and social traits and signs that can make him pre-
disposed to becoming a victim (crime, accident, de-
structive cult, etc.). Victimization is the process of 
acquiring victimhood, or, in other words, it is the 
process and result of turning a person into a victim. 
Victimization thus combines both dynamics (real-
ization of victimhood) and statics (realized victim-
hood).
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 Figure 2 – description of victimization 

 L. V. Frank suggested considering four levels 
of victimization:

1. direct victims, i.e. individuals;
2. families;
3. collectives, organizations;
4. The population of districts, regions (Frank, 

1977; Rivman, Ustinov 2000).
The victim in this guide is primarily a person 

who has been personally harmed. Surprisingly, 
there has never been a clear definition of the term 
“victim.”

In the literature, the term “victim conduct” is 
frequently employed, which properly speaking 
means “victim behaviour.” However, this term is 
most commonly used to describe inappropriate, 
careless, immoral, provocative, and other types of 
behaviour. Victimization is often referred to as the 
personality itself, implying that it might become a 
victim of a crime as a result of its psychological and 
social features.

 In certain instances, people’s typical behavior is 
a reflection of their inner

The victim of a crime (victim) as a socio-psy-
chological type is defined by the fact that it is the 
carrier of internal psychological causes of victim be-
havior, which can manifest in such behavior on the 
basis of both negative and positive motives under 
particular external circumstances.

Currently, there are several classifications of 
crime victims developed by domestic researchers. 
However, a unified classification has not yet been 
developed. For example, B. C. Minskaya, classify-
ing the forms of behaviour of the victim, notes that 
in most cases of violent crimes, the behaviour of the 
victim was essentially a provocation of these crimes. 
In the author’s studies of murders and infliction of 
bodily injuries due to the negative behaviour of vic-
tims, it was found that immediately before the com-
mission of the crime, a quarrel occurred between the 
victim and the criminal in the vast majority of cases 
(95%).

B. C. Minskaya provides a classification based 
on the behaviour of the victims immediately before 
the crime or at the time of its commission: physical 
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violence; insult; attempt to use physical violence; 
mental violence – the threat of physical violence, 
destruction or damage to property to the perpetrator; 
unjustified refusal to pay for household services, to 
vacate the dwelling; forcible expulsion of the sub-
ject from his home; unreasonable property claims of 
the victim; theft (Minsk 1974).

Analyzing victims of domestic violence, it is 
possible to classify them by age; gender; role sta-
tus; moral and psychological characteristics; the se-
verity of the crime from which the victim suffered; 
the degree of guilt of the victim; the nature of the 
victim’s behaviour. Persons at risk of being victims 
of domestic violence behave in different ways: ag-
gressively or in another provocative way; passively, 
yield to violence; show a complete misunderstand-
ing of the tricks of criminals or elementary care-
lessness. Based on their situationally oriented roles, 
aggressive, active, initiative, passive, uncritical and 
neutral victims are distinguished in this classifica-
tion.

Let us turn to the typology of victim behaviour 
proposed by D. V. Rivman, interpreting it in the 
context of the characteristics of the behaviour of 
victims in the family.

The aggressive type of victim. It assumes an in-
creased conflict of the victim, which can become a 
trigger for the aggressive behaviour of the criminal. 
In our opinion, this type is practically not typical for 
domestic crimes against minors. This is primarily 
due to the physical and mental weakness of minors 
in comparison with the mature personality of the ag-
gressor, as well as often with financial and psycho-
logical dependence on them.

The active type of victim. The victim’s behav-
iour here is generally not conflictual, while she 
herself creates a conflict situation. This behaviour 
is characteristic of an immature (underage) person 
who, due to the age characteristics of mental and 
intellectual development, is not able to correctly as-
sess the consequences of his actions.

Initiative type of victim. In this case, the victim 
behaves non-confrontational, but his activity (talk-
ativeness, desire to advise, be useful, necessary) 
is capable of causing aggression on the part of the 
criminal. In our opinion, this type is fully applicable 
to minors, especially at an early age, when they still 
lack the experience to correctly understand what 
kind of psycho-emotional state the potential aggres-
sor is in and, based on this, choose the right behav-
iour tactics.

The passive type of victim. Victims of this type 
are persons who do not resist, counteract the crimi-
nal for various reasons: due to age, physical weak-

ness, helpless condition (stable or temporary), cow-
ardice, etc.

The type of victim in question fits perfectly with 
the characteristics of the personality and behaviour 
of a minor. In this case, there is also a physical weak-
ness, fear of an older aggressor, helplessness due to 
a lack of understanding of what is happening and 
what should be done in a particular situation, includ-
ing the fear of being misunderstood by others, etc.

The uncritical type of victim is characterized by 
carelessness and the inability to correctly assess the 
situation. This type of victim also characterizes mi-
nor victims quite well. The degree of uncriticism, in 
this case, is inversely proportional to age. The situa-
tion is aggravated even more if we are talking about 
a minor with mental development defects.

The neutral type of victim presupposes behav-
iour that did not cause criminal actions and did not 
contribute to them to the extent that it depended on 
the victim. This type is well suited for describing 
the behaviour of minors in a situation of domestic 
crimes. Neutrality is here directly (Rivman 2002). 
it is connected with the ability to perceive meaning-
fully what is happening around and react to it.

A.I. Savelyev proposes to supplement the clas-
sification of victims proposed by D.V. Rivman with 
another type – “unpredictable” victims (Savelyev 
2012), who are characterized by generally neutral 
or even positive behaviour, but when committing 
illegal actions against them, they are capable of 
unexpectedly active resistance in self-defence, and 
causing harm to the aggressor. This type of victim 
is largely characteristic of underage victims of do-
mestic violence, who react affectively to violent acts 
committed against them, often by close relatives.

Conclusion

The doctrine of victim behaviour of the victim 
has sufficient grounds and evidence to be used to 
determine the determinants of crime. The victim 
and her behaviour, as well as the person who uses 
violence, plays an important role in the conflict. 
An assessment of the causes of domestic violence, 
studying only the behaviour of the subject of the 
crime, is insufficient to create a “complete picture” 
of the problems. Society perceives the victim, as 
well as the “rapist”, as a possible culprit of the 
conflict. Unfortunately, the number of victims of 
violence is growing, which indicates the ineffec-
tiveness of the state’s policy in resolving this is-
sue. The public says that the problem lies in the 
mentality of the victim: unwillingness to contact 
law enforcement agencies, blunted instinct of self-
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preservation against the background of social and 
economic status – all these force the victim to stay 
with the rapist, giving him the opportunity to repeat 
the act of violence. In our opinion, these methods 
of solving this problem can be effective only in a 
complex: both the state, society, and an individual 
should take an active part in the fight against do-
mestic violence (Kiselyov 2019).

The analysis of psychological studies suggests 
that the prerequisite for the formation of victim 
behaviour of women are such features of early so-
cialization as the undifferentiated personality of the 
members of the parental family, the scarcity of rela-
tionships, the prohibition of the manifestation of the 
needs or interests of the child and the difficulties of 
their imaginal pleasure from the poverty of fantasy 
as a mechanism of psychological projection.

 The prerequisites for the formation of victim-
ized behaviour of women in the family can also 
be the consequences of violence experienced in 
childhood. Considering this issue, A.N. Elizarov 
(Elizarov 2006) notes the development of such 
qualities in people who have experienced violence 
in childhood as loyalty to their tormentors, readiness 
for self-sacrifice, a tendency to choose a negative 
person as a leader, as well as traits of a codependent 
personality (the desire to help others to the detriment 
of themselves, taking on guilt and responsibility, de-
pendence on the environment, etc.).

A woman in situations of domestic violence 
lives in a system of contradictions and mutually ex-
clusive beliefs: “I have done nothing to deserve your 
attitude” and “I am to blame for what is happening,” 
but the idea that she herself can change a lot by 
learning to define reasonable boundaries of what is 
allowed is not available to her. So, the issue of re-
strictions and setting the boundaries of what is per-
missible is one of the most difficult for such people. 
Restrictions are determined by most people almost 
automatically, which they learn in childhood based 
on modelling of the corresponding restrictions by 
adults from their significant environment. The ba-
sis for determining the correctness of their contacts 
with other people is the parental attitude to the needs 
of the child. But in dysfunctional families, parents 
themselves do not feel their boundaries and cannot 
teach this to children.

One of the main motives for the behaviour of 
women who are victims of domestic violence is the 
fear of the reaction and behaviour of other people 
in general, and men are the aggressor especially be-
cause women are constantly waiting for a flurry of 
new insults. When making a choice or making a de-
cision, they are not able to ask themselves what they 

would like, but they are attentive to the desires and 
requests of the abusive husband. They have already 
developed an instinctive ability to assess the feel-
ings and desires of others. It is worth noting that the 
more women try to appease them, the more dissatis-
faction they cause. This fear of causing disapproval, 
irritation, anger and abandonment is the basis of the 
behaviour of such women. People who have been 
accustomed to conditioned love since childhood fo-
cus their energy on “earning” it and getting approval 
by fulfilling the desires of others. Such women live 
in anticipation of their husband’s negative reaction, 
adapting for years to a sharp change in his mood. 
Fear makes women an easy target for manipulation, 
the aggressor will easily win if he begins to intimi-
date or threaten.

Fear progressively increases, especially in wom-
en who have suffered since childhood, and can de-
velop into a state of despair, anxiety about the future. 
They become unable to make any decisions for fear 
of making mistakes. Scientists note as a character-
istic feature – the inability of such women to make 
decisions even in cases where the fate of themselves 
or their children depends on them (Moskalenko 
1991). And the fear of loneliness, which is one of 
the strongest for such women, keeps them in an abu-
sive situation by believing that they will not be able 
to cope without an abuser.

The courts, when considering cases of juvenile 
crimes, must strictly comply with the requirements 
of Article 481 of the CPC, establish their living con-
ditions and upbringing, the degree of intellectual, 
volitional and mental development, character and 
temperament characteristics, needs and interests.

The presence in the family of such household 
problems as lack of material prosperity, lack of 
comfortable housing, drunkenness and drug ad-
diction of parents (maybe teenagers themselves), 
scandals and fights in the family, divorces of 
spouses, disorganized leisure of minors, etc. nega-
tively affects minors who first become victims of 
domestic violence, and then commit violent offenc-
es and crimes themselves. All this should be taken 
into account by the courts both when deciding on 
the application of punishment or other measures of 
criminal legal influence to minors, and when mak-
ing private decisions on the facts of domestic vio-
lence in the family of a minor or improper attitude 
of parents or persons replacing them to their re-
sponsibilities for the upbringing of a child in order 
to apply appropriate measures of influence to the 
perpetrators.

The courts should carefully consider, in accor-
dance with article 109 of the CPC, complaints of 
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victims of domestic violence filed against the inac-
tion of the domestic violence prevention authorities 
(refusal to accept an application, refusal to initiate 
criminal proceedings), and take appropriate deci-
sions to eliminate the identified violations of the 
law, the rights and freedoms of the applicant (https://
adilet.zan.kz/rus/docs/T090000214_ ).

To prevent domestic violence, society must 
adopt an anti-discrimination policy against women, 

implement psychological assistance and rehabilita-
tion programs for women in family crisis situations, 
and create a system of psychological and practical 
measures aimed at correcting personal victim quali-
ties and preventing female victim behaviour.

Fundamental research AP14872079 “Victi-
mological problems of prevention of domestic vio-
lence”.
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ОТВЕТСТВЕННОСТЬ  
ЗА НАРУШЕНИЕ ПРАВИЛ БЕЗОПАСНОСТИ  

ПРИ ВЕДЕНИИ ГОРНЫХ ИЛИ СТРОИТЕЛЬНЫХ РАБОТ  
(СТАТЬЯ 277 УК РК) 

Статья посвящена юридическому анализу статьи 277 Уголовного кодекса РК об ответствен
ности за нарушение правил безопасности при ведении горных или строительных работ. Исследо
вание показало, что общественная опасность этого деяния на фоне целого ряда неблагоприятных 
факторов (организационных, правовых, технических и др.), низкой эффективности предприни
маемых мер профилактики неуклонно возрастает. В работе приводится динамика этого вида 
нарушения правил охраны труда за последние пять лет, отмечается важность, теоретическая и 
практическая значимость установления вида проводимых работ и конкретного пункта нарушенных 
правил безопасности для правильной квалификации этого деяния. С учетом доктрины уголовного 
права и на примерах из судебной практики указываются наиболее характерные виды нарушения 
правил безопасности при ведении горных или строительных работ, признаки субъекта уголовного 
правонарушения, его отличие от других смежных составов уголовных правонарушений. 

Цель исследования: дать юридический анализ ст. 277 УК РК и определить правовые критерии 
для правильной квалификации этого уголовного правонарушения, позволяющие отличать его от 
других сходных составов уголовного правонарушения. Методы исследования: статистический, 
формально-юридический, сравнительно-правовой, аналитический и логический.

Ключевые слова: нарушение правил безопасности, горные и строительные работы, уголовная 
ответственность, правовая регламентация.
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Responsibility for violation of safety rules during mining or construction works  
(Art. 277 of the Criminal code of the Republic of Kazakhstan)

The article is devoted to the legal analysis of Art. 277 of the Criminal Code of the Republic of Ka-
zakhstan on liability for violation of safety rules during mining or construction work. The study showed 
that the public danger of this act in the presence of a number of unfavorable factors (organizational, 
legal, technical, etc.), the low effectiveness of the preventive measures taken is steadily increasing. The 
paper presents the dynamics of this type of violation of labour protection rules over the past five years, 
the importance, theoretical and practical significance of establishing the type of work carried out and 
the specific point of the violated safety rules for the correct qualification of the act is noted. Taking into 
account the doctrine of criminal law and examples from judicial practice, the most characteristic types of 
violation of safety rules during mining or construction work, signs of the subject of criminal law violation 
and its difference from other related criminal law violations are indicated. 

Key words: violation of safety rules, mining and construction work, criminal liability, legal regulation.
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Тау-кен немесе құрылыс жұмыстарын жүргізу кезінде  
қауіпсіздік ережелерін бұзғаны үшін жауапкершілік (ҚР ҚК 277 бап)

ҚР Қылмыстық кодексінің 277-бабы тау-кен немесе құрылыс жұмыстарын жүргізу кезінде 
қауіпсіздік ережелерін бұзғаны үшін жауапкершілік туралы заңды талдауға арналған. Зерттеу 
көрсеткендей, бірқатар қолайсыз факторлар (ұйымдастырушылық, құқықтық, техникалық және 
т.б.), алдын алу шараларының тиімділігі төмен болған кезде бұл әрекеттің әлеуметтік қауіптілігі 
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тұрақты түрде артып келеді. Жұмыста соңғы бес жылдағы еңбекті қорғау ережелерін бұзудың 
осы түрінің динамикасы келтірілген, іс-әрекетті дұрыс саралау үшін жүргізілетін жұмыс түрін 
және бұзылған қауіпсіздік ережелерінің нақты тармағын белгілеудің маңыздылығы, теориялық 
және практикалық маңыздылығы атап өтілген. Қылмыстық құқық доктринасын ескере отырып 
және сот практикасынан алынған мысалдарда тау-кен немесе құрылыс жұмыстарын жүргізу 
кезінде қауіпсіздік ережелерін бұзудың неғұрлым тән түрлері, қылмыстық құқық бұзушылық 
субъектісінің белгілері, оның қылмыстық құқық бұзушылықтың басқа аралас құрамдарынан 
айырмашылығы көрсетіледі. 

Түйін сөздер: қауіпсіздік ережелерін бұзу, тау-кен және құрылыс жұмыстары, қылмыстық 
жауапкершілік, құқықтық регламенттеу.

Введение

Общественная опасность уголовного право-
нарушения заключается в том, что нарушение 
виновным правил безопасности при ведении 
горных или строительных работ влечет аварии с 
многочисленными людскими жертвами, причи-
нение существенного материального ущерба. До-
статочно вспомнить взрывы на карагандинских 
шахтах «Шахтинская» в 2004 г. и «Ленинская» 
в 2006 г., унесшие жизни 64 горняков. По дан-
ным Министерства труда и социальной защиты 
населения Республики Казахстан, наибольшее 
количество погибших традиционно приходит-
ся на промышленное и гражданское строитель-
ство (11,6  %), горную и металлургическую от-
расли (20,2  %) (https://www.gov.kz/memleket/ 
entities/lspm/activities/292?lang=ru). Закон РК «О 
гражданской защите» от 11 апреля 2014 года 
справедливо относит предприятия, в которых 
ведутся горные, геологоразведочные, буровые, 
взрывные работы, работы по добыче полезных 
ископаемых и переработке минерального сырья, 
работы в подземных условиях, к опасным произ-
водственным объектам (п. 3 ст. 70) (https://adilet.
zan.kz/rus/ docs/Z1400000188). Соответственно, 
это деяние встречается в судебной практике до-
вольно часто, занимая в структуре преступности 
в сфере охраны труда третье место после нару-
шения правил охраны труда (ст.  156 УК РК) и 
нарушения требований пожарной безопасности 
(ст. 292 УК РК). 

Динамика числа этой категории уголовных 
правонарушений за последние пять лет доста-
точно стабильна: в 2017 г. зарегистрировано 26 
случаев, в 2018 г. – 26, в 2019 г. – 24, в 2020 г. 
– 29, но в 2021 г. наблюдается его резкий скачок 
– 81 случай. Как поясняет Министерство труда 
и социальной защиты населения Республики 
Казахстан, это происходит, в первую очередь, 
из-за необеспечения безопасных условий труда 
(20,6  %), непроведения обучения работников 
безопасности труда (12,1  %), необеспечения 

средствами индивидуальной и коллективной за-
щиты, специальной одеждой и специальной обу-
вью (6,1 %), отсутствия на предприятии службы 
безопасности или ответственного лица по ох-
ране труда (1,5 %). При этом 370 тыс. чел., или 
каждый четвертый (22  %), заняты во вредных 
и опасных условиях труда (https://www.gov.kz/
memleket/ entities/lspm/activities/292?lang=ru). 

Законодатель относит уголовное правонару-
шение, предусмотренное ч.  1 ст.  277 УК, к де-
яниям небольшой степени тяжести, уголовные 
правонарушения, предусмотренные ч.  ч.  2 и 3 
статьи, – к деяниям средней тяжести. 

Цель исследования 

Цель исследования: дать юридический ана-
лиз ст. 277 УК РК и определить правовые крите-
рии для правильной квалификации этого уголов-
ного правонарушения для отграничения его от 
сходных составов уголовного правонарушения. 

Методы исследования: статистический, фор-
мально-юридический, сравнительно-правовой, 
аналитический и логический. 

Результаты

Родовым объектом деяния, предусмотренно-
го ст. 277 УК РК, выступает общественная без-
опасность. Непосредственным объектом – отно-
шения, обеспечивающие безопасные для людей 
условия для ведения горных или строительных 
работ. Дополнительным объектом являются здо-
ровье, жизнь потерпевших и сохранность иму-
щества. Такой вывод вытекает из названия и 
текста самой нормы, позволяющих заключить, 
что цель законодателя при конструировании 
нормы заключается в предотвращении опасных 
последствий в виде смерти или вреда здоровью 
не только рабочих, но и любых других лиц. К 
потерпевшим относятся не только работники по 
трудовому договору, но и лица, с которыми он 
не заключался либо не был оформлен (напри-
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мер, выполнение работ с ведома либо по устно-
му распоряжению работодателя или его предста-
вителя). 

Объективная сторона уголовного правона-
рушения включает в себя следующие обязатель-
ные признаки: а) деяние (действие либо бездей-
ствие) в виде нарушения правил безопасности 
при производстве горных или строительных 
работ; б)  вредные последствия, предусмотрен-
ные уголовным законом; в)  причинную связь 
между деянием и наступившими вредными 
последствиями. 

К горным работам относятся строительство, 
реконструкция, техническое перевооружение, 
эксплуатация и ремонт буровых установок, 
шахт, рудников, приисков, карьеров по добыче 
полезных ископаемых, выемка горных пород 
подземным или открытым способом, строитель-
ство и ремонт подземных сооружений (метропо-
литена, каналов, тоннелей), а также геологораз-
ведочные работы. Правила безопасного ведения 
горных работ в настоящее время регламентиру-
ются Законом РК «О гражданской защите» от 
11 апреля 2014 года, Правилами обеспечения 
промышленной безопасности для опасных про-
изводственных объектов, ведущих горные и гео-
логоразведочные работы от 30 декабря 2014 года 
(https://adilet.zan.kz/ rus/docs/V1400010247) и др. 

К строительным работам относятся возведе-
ние, монтаж, демонтаж, ремонт, реконструкция 
и реставрация промышленных, гражданских, 
сельскохозяйственных, гидротехнических, энер-
гетических, транспортных объектов и соору-
жений связи, а также работы по консервации 
строительства незавершенных объектов и лик-
видации объектов, выработавших свой ресурс. К 
ним относятся также земляные, изоляционные, 
кровельные, электромонтажные, отделочные, 
санитарно-технические, погрузочно-разгрузоч-
ные работы, ремонт и прокладка линий связи, 
коммуникаций теплоснабжения, газоснабжения, 
водоснабжения, канализации и других инженер-
ных сетей, кроме работ, относящихся к горным. 
В этой связи исследователи справедливо отмеча-
ют, что строительные работы – родовое понятие 
для группы специализированных работ» (Безбо-
родов 2014: 17). Правила безопасного ведения 
строительных работ регламентируются Техни-
ческим регламентом «Требования к безопасно-
сти зданий и сооружений, строительных матери-
алов и изделий» от 17 ноября 2010 года (https:// 
adilet.zan.kz/rus/docs/P1000001202), Строитель-
ными нормами РК от 12 июля 2016 года (https://
adilet.zan.kz/rus/docs/V1600014083), Законом РК 

«Об архитектурной, градостроительной и стро-
ительной деятельности в Республике Казахстан» 
от 16 июля 2001 года (https://adilet.zan.kz/rus/ 
docs/ Z010000242_) и др. 

Диспозиция нормы бланкетная и для установ-
ления признаков уголовного правонарушения 
необходимо обратиться к нормативным актам, 
регламентирующим правила безопасности при 
ведении упомянутых видов работ. Это упомяну-
тые выше Закон РК «О гражданской защите» от 
11 апреля 2014 года, Закон РК «Об архитектур-
ной, градостроительной и строительной деятель-
ности в Республике Казахстан» от 16 июля 2001 
года, Правила обеспечения промышленной без-
опасности для опасных производственных объ-
ектов, ведущих горные и геологоразведочные 
работы от 30 декабря 2014 года, другие типовые 
правила и инструкции (ГОСТы). При квалифи-
кации деяния органы следствия и суд обязаны 
не только сослаться на пункт правил безопасно-
сти, нарушение которого повлекло причинение 
вреда, но и указать, в чем конкретно выразилось 
это нарушение, и указать это в соответствующих 
процессуальных документах. 

Дать исчерпывающий перечень нарушений, 
образующих объективную сторону уголовного 
правонарушения, предусмотренного ст. 277 УК 
РК, сложно практически. Они разнообразны на-
столько, насколько многочисленны требования, 
содержащиеся в соответствующих нормативных 
актах. Вместе с тем, можно выделить следую-
щие основные требования к безопасности при 
ведении горных и строительных работ, указан-
ные в законе РК «О гражданской защите», на-
рушение которых приводит к авариям, травмам 
и смерти людей: 

1)  установление и выполнение требова-
ний промышленной безопасности, являющих-
ся обязательными, за исключением случаев, 
установленных законодательством Республики 
Казахстан;

2) допуск к применению на опасных произ-
водственных объектах технологий, взрывчатых 
веществ и изделий на их основе, соответствую-
щих требованиям промышленной безопасности;

3)  допуск к применению на территории 
Республики Казахстан опасных технических 
устройств, соответствующих требованиям про-
мышленной безопасности;

4)  декларирование промышленной безопас-
ности опасного производственного объекта;

5)  государственный надзор, а также произ-
водственный контроль в области промышлен-
ной безопасности;
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6) экспертиза промышленной безопасности;
7)  аттестация юридических лиц на право 

проведения работ в области промышленной без-
опасности;

8) мониторинг промышленной безопасности;
9)  проведение профилактических и горно-

спасательных, газоспасательных, противофон-
танных работ на опасных производственных 
объектах профессиональными аварийно-спаса-
тельными службами в области промышленной 
безопасности;

10)  проведение монтажа, технического об-
служивания, технического освидетельствова-
ния лифтов, эскалаторов, траволаторов, а также 
подъемников для лиц с ограниченными возмож-
ностями (инвалидов) в соответствии с нацио-
нальными стандартами;

11)  своевременное обновление и техниче-
ское перевооружение опасных производствен-
ных объектов (ст. 69).

Анализ судебной практики показывает, что 
наиболее характерными видами нарушения пра-
вил ведения горных работ являются превыше-
ние допустимого уровня загазованности в лаве, 
эксплуатация горнопроходческих, строитель-
ных, грузоподъемных, транспортных машин, 
механизмов и оборудования, не соответствую-
щих требованиям безопасной эксплуатации, на-
хождение и работа в местах, состояние которых 
представляет опасность для людей, ненадлежа-
щее состояние устройств опор и крепежей либо 
их отсутствие, непроведение инструктажа по 
технике безопасности и т. п. 

Так, судом Зерендинского района Акмолин-
ской области по ч. 2 ст. 277 УК РК к двум годам 
лишения свободы были осуждены начальник 
рудника открытых горных работ К., начальник 
участка М. и горный мастер И. за то, что в нару-
шение п. 1791 Правил промышленной безопас-
ности перед началом работ не внесли в Паспорт 
ведения забоев допустимые размеры рабочих 
площадок, углов откоса, высоты уступа, призмы 
возможного обрушения породы. В процессе по-
грузки руды в самосвал произошел обвал горной 
массы, повлекший смерть машиниста экскавато-
ра Т. (Дело №1156-19-00-1/13).

Ряд криминалистов говорит о необходимости 
различать горные работы от работ вообще в гор-
ной промышленности. Так, И.П. Лановенко от-
мечает, что горные работы – это центральная, но 
лишь составляющая часть работ, выполняемых 
в горной промышленности. Выделение горных 
работ из всего механизма работ в горной про-
мышленности обусловлено усиленной охраной 

их безопасности средствами уголовного права 
(Лановенко, Чангули 1986: 187). Иными слова-
ми, в судебной практике следует отличать пра-
вила безопасности при ведении горных работ от 
правил безопасности ведения иных видов работ 
в горной промышленности. На этом основании 
А.В.  Курсаев считает, что нарушение правил 
безопасности при ведении горных работ на объ-
ектах атомной энергетики должно квалифициро-
ваться по ст. 215 УК РФ (ст. 276 УК РК – прим. 
автора). Если же при проведении горных работ 
лицо, используя специальные самоходные стро-
ительные машины, нарушило правила дорожно-
го движения, что повлекло по неосторожности 
причинение тяжкого вреда здоровью человека 
или его смерть, то такое деяние квалифицирует-
ся по ст. 264 УК РФ (ст. 345 УК РК – прим. авто-
ра) как нарушение правил дорожного движения 
и эксплуатации транспортных средств (Курсаев 
2019:35).

Это мнение мы разделяем, но с уточнениями: 
как правило, нарушение правил безопасности в 
процессе погрузочно-разгрузочных, ремонтных 
и других работ с использованием специальных 
самоходных машин (трактора, экскаватора и 
др.), даже если оно было допущено во время их 
движения, должно квалифицироваться по ст. 277 
УК РК. Квалификация уголовного правонаруше-
ния по ст. 345 УК РК возможна лишь в случае, 
если лицо еще не приступало к работам (напри-
мер, машинист экскаватора перед началом по-
грузки руды совершил наезд на человека при 
движении задним ходом). По этому пути идет 
и судебная практика. Так, Верховный суд РК в 
нормативном постановлении «О практике при-
менения уголовного законодательства по делам 
об уголовных правонарушениях, связанных с 
нарушением правил дорожного движения и экс-
плуатации транспортных средств» от 29 июня 
2011 года по этому поводу указал, что «действия 
лиц, управляющих транспортными средствами 
при выполнении работ, не связанных с дорож-
ным движением (например, производство погру-
зочно-разгрузочных работ, ремонт и заправка 
транспортных средств, производство строитель-
ных, дорожных, сельскохозяйственных и других 
нетранспортных работ), повлекшие наступление 
указанных статьями 345, 346 УК последствий, в 
зависимости от конкретных обстоятельств дела, 
подлежат квалификации по статьям УК, пред-
усматривающим ответственность за нарушение 
правил производства определенных работ, пра-
вил безопасности либо за уголовное правонару-
шение против личности» (п. 4). 

https://adilet.zan.kz/rus/docs/K1400000226#z1282
https://adilet.zan.kz/rus/docs/K1400000226#z1287
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Нарушение правил ведения строительных 
работ может выражаться в неустановлении спе-
циального ограждения с обозначением опасных 
участков, в пределах которых ведутся работы, 
непроведении инструктажа на рабочем месте 
перед выполнением работы, эксплуатации тех-
нически неисправных строительных машин и 
механизмов (например, строительных кранов, 
смесительных, дробильных и сортировочных 
устройств), допуске к работе неподготовленных 
лиц, неправильной установке лесов, подмостей 
и других средств, отсутствии контроля за орга-
низацией и способами ведения электрогазосва-
рочных, погрузочно-разгрузочно, монтажных и 
иных видов строительных работ, необеспечении 
рабочих индивидуальными защитными сред-
ствами, и т.  д. Местом уголовного правонару-
шения может быть определенная строительная 
площадка или другие территории, где ведутся 
работы по подведению или ремонту различных 
коммуникаций для поставки воды, тепла, газа, 
электричества и т. д.

Так, приговором суда г.  Рудный Костанай-
ской области работники ТОО «Рудненские те-
плосети» главный инженер Б. и мастер участка 
К. были осуждены по ч. 2 ст. 277 УК РК к трем 
годам лишения свободы за то, что в процессе 
ремонта инженерных сетей на проезжей части 
дороги нарушили пункт 5.1.4 Национального 
стандарта Республики Казахстан №2607-2015 
«Технические средства организации движения 
в местах производства дорожных работ. Основ-
ные параметры. Правила применения», согласно 
которому места производства работ обустраива-
ются временными ограждениями, сигнальным 
освещением в темное время суток, устанавли-
ваются предупредительные дорожные знаки. 
Нарушение этого пункта правил безопасности 
повлекло причинение тяжкого вреда здоровью 
мотоциклиста К. и смерть его пассажирки У., 
которые на полном ходу упали в вырытый кот-
лован (Дело № 3924-21-00-1/106).

Указанные в диспозиции ст. 277 УК РК виды 
работ при их ведении, как правило, характеризу-
ются использованием источников повышенной 
опасности, а также сопряжены опасными для че-
ловека условиями (работа под землей, высотные 
работы, рытье и устройство котлованов и т.д.). 
Вместе с тем, некоторые авторы считают, что 
если выполняемая работа не связана с риском 
для жизни и здоровья человека, то нарушение 
правил ее производства, даже если оно повлекло 
приведенные в статье последствия, не образует 

состава данного преступления. В этом случае 
нарушитель отвечает за неосторожное причине-
ние вреда (Тер-Акопов 1996: 377). С таким мне-
нием согласиться нельзя. Ведение горных или 
строительных работ независимо от характера 
нарушенных правил само по себе чревато опас-
ными последствиями, связано с постоянным ри-
ском для жизни и здоровья людей. В Правилах 
безопасности в угольных шахтах от 25 сентября 
2000 г. указывается: «Угольная шахта (в т.ч. шах-
то-углестроительные и монтажные управления и 
другие предприятия (организации), ведущие ра-
боты в подземных условиях шахт) представляет 
собой уникальную сложную производственную 
систему с особо опасными условиями (взрывоо-
пасность, пожароопасность, выбросоопасность, 
опасность по обвалам и прорывам воды и газов), 
предприятие, где непредвиденные и внезапные 
изменения геологических условий или природ-
ных сил, несоблюдение настоящих Правил или 
неправильные действия даже одного работни-
ка могут повлечь катастрофические послед-
ствия для людей» (https://adilet.zan.kz/rus/docs/
V000001301_). Указанные отрасли экономики 
априори являются опасными для человека вида-
ми производства, в связи с чем вопрос о наличии 
или отсутствии в каждом конкретном случае ка-
ких-либо рисков для работников этой сферы тру-
да не может возникать вообще. Поэтому такие 
рекомендации противоречат задачам эффектив-
ной охраны труда, снижают предупредительные 
и охранительные функции ст. 277 УК РК. Таким 
образом, для квалификации совершенного дея-
ния по этой статье достаточно установить факт 
преступного нарушения лицом правил безопас-
ности ведения горных или строительных работ, 
повлекшего по неосторожности вредные послед-
ствия, предусмотренные законом. 

Состав преступления материальный, окон-
ченным признается с момента наступления хотя 
бы одного из перечисленных в ст.  277 УК об-
щественно опасных последствий: тяжкого или 
средней тяжести вреда здоровью человека (ч. 1), 
смерти человека или иных тяжких последствий 
(ч. 2), смерти двух или более лиц (ч. 3). 

Степень тяжести причиненного вреда здо-
ровью потерпевшего или причины его смерти 
определяет судебно-медицинская экспертиза, 
проводимая в соответствии с Законом РК «О су-
дебно-экспертной деятельности» от 10 февраля 
2017  г. и Правилами организации и производ-
ства судебных экспертиз и исследований в ор-
ганах судебной экспертизы от 27 апреля 2017 г. 
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Признаки тяжкого и средней тяжести вреда здо-
ровью человека указаны в пп. 11 и 12 ст. 3 УК.

Под иными тяжкими последствиями в смыс-
ле ч. 2 ст. 277 УК РК следует понимать причи-
нение тяжкого или средней тяжести вреда здо-
ровью двух или более потерпевших, ухудшение 
состояния здоровья населения и окружающей 
среды; наступление техногенного или экологи-
ческого бедствия, чрезвычайной экологической 
ситуации, причинение крупного или особо круп-
ного ущерба организациям, учреждениям либо 
отдельным гражданам, длительную остановку 
производства, повреждение или выход из строя 
ценного оборудования и т. п. 

Наступившие вредные последствия должны 
находиться в причинной связи с допущенными 
виновным нарушениями правил безопасности 
при ведении горных или строительных работ. 
Отсутствие такой связи исключает уголовную 
ответственность лица по ст. 277 УК РК.

Субъективная сторона уголовного правона-
рушения характеризуется неосторожной формой 
вины в виде самонадеянности либо небрежности. 
Субъект самонадеянности предвидит возмож-
ность наступления общественно опасных по-
следствий своих действий (бездействия), но без 
достаточных к тому оснований легкомысленно 
рассчитывало на предотвращение этих послед-
ствий. Например, руководители организаций, 
их замы, главные инженеры не предпринимают 
мер к устранению заведомо известного им нару-
шения правил безопасности или дают указания, 
противоречащие этим правилам. Субъекта не-
брежности характеризует не предвидение воз-
можности наступления общественно опасных 
последствий своих действий (бездействия), хотя 
при должной внимательности и предусмотри-
тельности он должен был и мог предвидеть эти 
последствия. 

Субъектом уголовного правонарушения яв-
ляется любое вменяемое физическое лицо, до-
стигшее 16-летнего возраста. Им может быть 
руководитель предприятия, главный инженер 
или мастер, управляющий работами, механик, 
энергетик, начальник участка, рядовой работ-
ник (крановщик, шахтер, машинист экскава-
тора, рабочий и т.п.), чья постоянная или вре-
менная деятельность связана с выполнением 
горных или строительных работ, соблюдени-
ем соответствующих правил или требований. 
Субъектами деяния могут быть также работ-
ники иной организации или специалисты, при-
влекаемые по гражданско-правовому договору, 
обязанные обеспечивать безопасность и охрану 

труда при ведении горных или строительных 
работ. 

Если вредные последствия стали результа-
том совместных, но не согласованных наруше-
ний правил безопасности, то каждый из субъек-
тов должен нести уголовную ответственность с 
учетом степени значимости и объема нарушен-
ных правил безопасности, а также роли в при-
чинении вреда. Лицо, не имеющее отношения к 
производству горных или строительных работ 
(например, случайный прохожий), субъектом 
уголовного правонарушения быть не может, так 
как не знакомо с правилами безопасности ве-
дения специальных видов работ. В случае при-
чинения вреда оно несет ответственность по 
ст. 114 РК УК (Неосторожное причинение вреда 
здоровью). 

Нарушение правил безопасности при веде-
нии горных или строительных работ в опреде-
ленных случаях может сочетаться с нарушением 
правил охраны труда (ст. 156 УК РК), нарушени-
ем требований пожарной безопасности (ст. 292 
УК РК), нарушением правил безопасности на 
взрывоопасных объектах (ст.  281 УК РК). Как 
подчеркнул Верховный суд РК, ст.  156 УК РК 
как общая норма должна применяться только 
тогда, когда действия виновных не подпадают 
под признаки специальных составов. Если же 
деяние подпадает под признаки двух норм, на-
пример, ст.  156 УК РК и ст.  277 УК РК, пред-
почтение отдается последней как специальной 
норме, поскольку законодатель, вводя ее в уго-
ловный закон, имеет в виду усиление борьбы с 
конкретным видом нарушений (https://office.sud.
kz/courtActs/lawsuitList.xhtml). В случаях, когда 
нарушение правил безопасности не охватывает-
ся правилами ведения горных или строительных 
работ, то возможно применение совокупности 
норм – ст. ст. 156 и 277 УК РК. На практике воз-
можна ситуация, когда в результате нарушения 
правил безопасности при ведении строительных 
работ потерпевшими оказались потребители ус-
луги. В этом случае действия виновных образу-
ют признаки ст. 306 УК РК (Выпуск или продажа 
товаров, выполнение работ либо оказание услуг, 
не отвечающих требованиям безопасности).

Заключение

На основании вышеизложенного, следует 
прийти к следующим выводам: 

- уголовное правонарушение, предусмотрен-
ное ст.  277 УК РК, на фоне организационных, 
правовых, технических и других недостатков 

https://online.zakon.kz/document/?doc_id=39768520#sub_id=4040000
https://online.zakon.kz/document/?doc_id=39768520#sub_id=4040000
https://online.zakon.kz/document/?doc_id=39768520#sub_id=4040000
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в сфере охраны труда приобретает распростра-
ненный характер. В структуре неосторожной 
преступности в сфере охраны труда это деяние в 
настоящее время занимает третье место;

- для правильной квалификации уголовного 
правонарушения следует установить конкрет-
ный пункт нарушенных лицом правил безопас-
ности при ведении горных или строительных ра-
бот, повлекший причинение по неосторожности 
вредных последствий; 

- уголовное правонарушение, предусмотрен-
ное ст. 277 УК, следует отличать от других сход-
ных составов уголовных правонарушений: на-
рушения правил охраны труда (ст. 156 УК РК), 
нарушения правил безопасности на взрывоопас-
ных объектах (ст. 281 УК РК), нарушения требо-
ваний пожарной безопасности (ст. 292 УК РК). 
Отличия заключаются в основном в характере 
нарушенных правил безопасности при ведении 
определенных видов работ. 
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SOME ISSUES OF POPULATION VICTIMIZATION

The protection of the rights and legitimate interests of victims of criminal offenses and victims of 
crimes is considered as one of the priority areas for observing law and order in the Republic of Kazakh-
stan. Part 2 of Article 13 of the Constitution of the Republic of Kazakhstan states: “Everyone has the right 
to judicial protection of his rights and freedoms.” In this regard, the relevance of ensuring the rights of a 
person who has received moral, material or physical harm from a crime is very high. As stated in Part 3 
of Article 12 of the Code of Criminal Procedure of the Republic of Kazakhstan, “The State provides ev-
eryone with access to justice and compensation for damage caused in cases and procedure established 
by law.” In this regard, it is known that victimology develops scientific provisions and practical recom-
mendations for the protection of the rights and interests of victims of crimes. 

To develop scientific provisions and practical recommendations, it is necessary to study the state of 
crime, the amount of harm caused to crime, or the level of victimization of the population to determine 
the assessment of crime. In this aspect, it is very important to develop measures to organize victimologi-
cal prevention, identify shortcomings in prevention measures, and increase the effectiveness of preven-
tive measures.

Key words: victimization; criminalization; crime, latency, victim, injured, criminological case.
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Халықтың виктимизациялануының кейбір сұрақтары

Қазақстан Республикасында заңдылық пен құқықтық тәртіпті сақтаудың басым 
бағыттарының бірі ретінде қылмыстық құқық бұзушылықтардан жапа шеккендердің немесе 
қылмыс құрбандарының құқықтары мен заңды мүдделерін қорғау қарастырылады. Қазақстан 
Республикасының Конституциясының 13 бабының 2 бөлігінде: «Әркімнің өз құқықтары мен 
бостандықтарының сот арқылы қорғалуына құқығы бар», – деп көрсетілген. Осы тұрғыдан алып 
қарағанда, қылмыстың жәбірленушісінің, яғни қылмыстан моральдық, материалдық немесе 
физикалық зиян шеккен тұлғаның құқықтарын қамтамасыз етудің өзектілігі жоғары. ҚР ҚПК 
12 бабының 3 бөлігінде: «Мемлекет заңда белгiленген жағдайларда және тәртiппен әркімнің 
сот төрелігiне қол жеткізуін және оған келтiрiлген залалдың өтелуiн қамтамасыз етедi», – 
деп көрсетілген. Осыған байланысты, қылмыс құрбандарының құқықтары мен мүдделерін 
қорғауға байланысты ғылыми ережелер мен тәжірибелік ұсыныстарды виктимология әзірлейтіні 
баршамызға мәлім. 

Ғылыми ережелер мен тәжірибелік ұсыныстарды әзірлеу үшін қылмыстылықтың жай-күйін, 
қылмыстылықпен келтірілген зиянның мөлшерін немесе қылмыстылықтың бағасын анықтау үшін 
халықтың виктимизациялану деңгейін зерделеу қажет. Осыған байланысты, виктимологиялық 
алдын алуды ұйымдастыру, алдын алу қызметіндегі кемшіліктерді айқындау, алдын алу 
шараларының тиімділігін арттыруға байланысты шараларды әзірлеу аса маңызды болып 
табылады. 

Түйін сөздер: виктимизация, криминализация, қылмыстылық, латенттік, құрбан, жәбірленуші, 
криминологиялық жағдай.
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Некоторые вопросы виктимизации населения

В качестве одного из приоритетных направлений соблюдения законности и правопорядка 
в Республике Казахстан рассматривается защита прав и законных интересов пострадавших от 
уголовных правонарушений и жертв преступлений. В части 2 статьи 13 Конституции Республики 
Казахстан указано: «Каждый имеет право на судебную защиту своих прав и свобод». В этой связи 
очень высока актуальность обеспечения прав личности, получившей моральный, материальный 
или физический вред от преступления. Как гласит часть 3 статьи 12 УПК РК: «Государство 
обеспечивает каждому доступ к правосудию и компенсацию причиненного ущерба в случаях 
и порядке, установленных законом». В связи с этим, известно, что виктимология разрабатывает 
научные положения и практические рекомендации по защите прав и интересов жертв 
преступлений. 

Для разработки научных положений и практических рекомендаций необходимо изучить 
состояние преступности, объем причиненного преступностью вреда или уровень виктимизации 
населения для определения оценки преступности. В данном аспекте очень важно разработать 
меры по организации виктимологической профилактики, выявлению недостатков в мерах 
профилактики, повышению эффективности профилактических мер. 

Ключевые слова: виктимизация, криминализация, преступность, латентность, жертва, 
пострадавший, криминологический случай. 

Introduction

The effectiveness of victimological crime 
prevention in many respects depends on advanced 
scientific research of issues like the study of the 
process with the aid of reasons and conditions that 
contribute the crimes, as well as the study of the 
identity of the victim, the study of crime mechanism. 

Victimogenic factors are the circumstances that 
create the victim of the crime and contribute to their 
victimization. Therefore, many researchers note 
an important role of the study of the victimization 
process and the factors that form victimity, which 
determine passing from “victimal potential” to 
“victimal determinism”. 

Victimization is a central victimological 
concept. It has a dual meaning. Firstly, it means the 
transformation process of a potential victim into real 
victim, and secondly, the final and cumulative result 
of damage caused in its different types (Rivman 
1975:47). 

Victimization – the process of transformation 
of potential victim in real one and final cumulative 
result of damage caused in its different types. It is 
not only the process of transformation of certain 
person into a victim of crime, but also of a certain 
community of people (Kuri 1993:47-54). 

Said another way, the term “victimity” is linked 
with the high ability (“disposition”) of a person to 
became a victim in a certain circumstances, and 
the terms “victimization” stands for determination 

of process of such transformation, the final and 
cumulative result of that process on a single and 
mass levels. 

As the results of crimes committed in the specific 
place, victimology analyzes data on he types of 
crimes, on injured persons, on place and time, on 
crime method and other features of victimization 
process. In the large scale, such approach gives 
opportunity to calculate victimization coefficients 
and indices (damage from crime), that show 
quantitative and qualitative characteristics of the 
persons affected and factors that contribute to their 
victimization. 

 
Literature review 

Victimological issues, generally, including 
the problems of protection of crime victims, have 
always caused interest and attracted the attention 
of domestic scientists in the field of criminal law 
and criminology, criminal process. It gave an 
opportunity to consider different applied aspects 
of victims’ problems from this perspective 
accordingly, to build domestic doctrine of crime 
prevention, to form gradually approaches to solving 
problems that are linked to victims’ problematic 
(latent crome, the problem of victim’s guilt, crime 
prevention, punishment purposes, compensation of 
harm, etc.). In this context, it is hard to overestimate 
scientific researches and publications of  
S.B. Alimov, A.D. Boykov, P.S. Dagel, V.P. Kono

mailto:msholpan7876@gmail.com
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valov, N.F. Kuznetsova, V.S. Minskaya, D.V.Riv
man, V.Ya. Rybalskaya, S.P. Sherba, L.V.Frank, 
R.E. Djansarayeva, that contributed to the 
development of named problems. 

Methodology 

The research methodology based on the 
harmonization of the requirements of general 
scientific and private scientific methodologies. The 
general scientific methodology considers onjective 
and subjective factors of social development, cause-
and-effect relations, their institutionalization and 
subordimation. Private scientific methods includes 
formal-legal, structural-systematic analysis, 
methods of comparative legal, logical, social 
analysis and synthesis. 

Main part 

Victimization plays a role of integral part of crime 
that has its own specific parameters and qualitative 
features, with the help of which these categories are 
not coinciding. Victimization differs from crime in 
that it shows the complex of processe of becoming 
victims (Konovalov 1982: 22). The reasons of crime 
and victimity often come across. The scientists – 
representatives of different directions interpret them 
in various way. 

Criminologists of biological direction try to 
explain the reasons of crime by the special genetic 
disposition of not only the criminal, but also the 
victim of his criminal actions, by biological nature 
of the relationships between affected person and 
offender. 

Another direction considers the victim’s 
behavior as one of the conditions that has impact 
on occurrence and implementation of criminal 
intent, which no way linked with genetic code. Of 
course, heredity has an effect on the characteristics 
of human nervous system, his temperament and 
other psychological features of the person, but 
substantial side of individual’s actions cannot be 
inherited, it can form during the social life of society 
and environment where he lives, works and express 
himself as a social being. In addition, if specific 
people become victims of any type of crime more 
often than others do, this can be explained not 
by some biological disposition but by particular 
features of expression of their inherent properties 
and personal qualities in a certain situation of life. 

In the last few years, together with 
criminalization, society has been victimized: people 

in the society are socially badly protected from the 
offenders. 

Revolutionary social changes that happened 
related to transition to a market economy caused a 
feeling of insecurity in most people. 

Conditions of a market economy postpone 
the interests of civil society and crime victims to 
the last place, and ignore guarantees that ensure 
public interests, this situation significantly reduces 
the effectiveness of the fight against crime. Higher 
view of crime as a factor of social destabilization 
makes it possible to highlight what eventually 
unites all or almost all varieties of crime: these are 
the consequences of criminal infrigements in the 
form of crime victims. There are millions of crime 
victims, and taking into account the latency and low 
efficiency of the criminal justice bodies – there are 
hundreds of thousands who need protection and do 
not get it. The feeling of their own unprotectedness 
undermines citizens’ confidence in state power, 
does not contribute to the use of public potential in 
the establishment of law and order.

In the face of the population poverty, an 
increase in unemployment, homelessness and 
other deprivation, poor protection of citizens from 
crime, corruption most of people does not trust law 
enforcement bodies and the state.

It stands to mention that the processes of self-
organization of population part flows on an illegal, 
including criminal basis. There are increased 
number of facts of reprisals with criminals by the 
victims: either personally, or through acquaintances, 
close people, or even on the basis of paid services of 
an appropriate nature.

In the modern era, there are an avalanche-like 
increase in the conflict situation along with an 
increase in the instability of our statehood, which is 
generated by the economic crisis, by the inefficiency 
of the legislative mechanism regulating the fight 
against crime, by the unclarity of the political 
situation in the country. The crimes (victims) 
become the method of resolving such conflict 
situation. Increasingly, people use ways of resolving 
conflicts that are fully contrary to the law.

The escalation of criminal violence is connected 
with the weakening of the state control mechanism, 
single option elimination of the social control 
system (people’s troops, prevention councils, law 
enforcement control stations, community courts, 
public control posts) and the active participation of 
public forces in the prevention of crimes.

There are some factors affecting the decision of 
the victim not to contact law enforcement bodies: 
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1) dissatisfaction of people with the response 
in law enforcement bodies to their statements and 
measures taken (or not taken) in connection with 
this;

2) reasons related to the nature of the incident 
itself (seriousness of the crime, lack of evidence, 
limited competence of the police); 

3) the ability to solve the problem without 
the participation of law enforcement bodies 
(independently);

4) a negative attitude towards law enforcement 
bodies (they cannot do anything, they do not want to 
do anything). The police are often not interested in 
or are not able to meet the needs and expectations of 
the victim (most likely, the victim himself is not so 
protected from encroachment by organized crime). 
The ability to deal with the problem individually 
(with the help of family, friends and alternative 
organizations) becomes an alternative to official 
response measures.

In the result of the study, S.G. Voitenko 
concluded: “In recent years, there has been a sudden 
increase in cases of reprisals against persons who 
are called “family debauchers”. Here we can talk 
about the formation of social phenomenon that was 
not observed before – the prevention of criminal 
behavior by criminal means within the framework 
of small social groups of the population: this is 
criminal self-regulation of the social body, an 
attempt to improve internal life, interpersonal 
communication with the help of criminal violence 
“(Voitenko 2009:41).

According to the results of the study, only 37% 
of the harmed persons reported to law enforcement 
bodies about the fact of crime. The rest part did not 
consider it necessary to inform law enforcement 
bodies about the criminal infirgements that had 
occurred under different excuses. They explained 
the motives for such act as follows: “we will figure 
it out” – 22%, “insignificant harm” – 19%, fear of 
revenge – 12%, other motives – 7%, uncertainty 
about the ability of law enforcement bodies to 
provide appropriate help.

To the question of the questionnaire: “How 
many chances out of 100 does a citizen have that his 
statement to the police about the theft will receive a 
legal move?” the most optimistic answer was given 
by 4%, an extremely pessimistic answer – 19% of 
those surveyed.

The problem of victim latency is inseparably 
connetced with the current procedural order for 
recognizing a person as a victim. The solution to 
this issue depends entirely on the discretion of the 
investigator. If he admits that there is no crime, then 

there are no victims either. We are in an mistery spot 
– until a person is recognized as a victim in the case, 
he cannot exercise his rights and, the first thing, 
present evidence that he became a victim. Until he 
will prove this, he will not be recognized as a victim.

If the criminal case is dismissed, for example, 
due to the lack of corpus delicti, the victim, basically, 
will not even receive those insignificant rights that 
he/she seems to have under the law, although the 
fact of the crime has been established. The simplest 
example is car theft: until the person who committed 
this antisocial act is found, the investigating boodies 
do not recognize the owner as a victim. A similar 
situation for other categories of crimes, when the 
guilty was not found. In short, there is a “de facto” 
victim, but he/she is not recognized as a victim in 
a criminal case. There are thousands of such cases.

In the conditions of a continuous increase in 
crime, it becomes obvious that in the republic, in 
particular, there is a process of victimization of the 
population, which is developing in connection with 
the criminalization of society. Victimization and 
criminalization are processes of social interaction.

The transition to a new system of public relations 
was quite difficult. In this respect, the destroying of 
the legal education system and legal education of the 
population also became harmful. Low awareness of 
the procedures and rules for making transactions and 
other business operations has caused a significant 
increase in the victimity of the population in relation 
to economic crimes and offenses, and a decrease in 
the level of protection of property of citizens.

One of the significant reasons for victimization 
is the conflict in the family and the increasing tension 
in the relationship between its members (as a result 
of the deterioration of the financial situation), which 
often takes aggravated and extremely ugly forms.

At all times the family has been and remains a 
center that radiates warmth and calmness. In modern 
conditions, when many moral values ​ collapse and 
the main dangers to a person come from the “big 
world”, he seeks protection and salvation in the 
“small world” of his immediate environment and, 
first of all, in the family.

Undoubtedly, children need care and attention 
the most. Unfortunately, children are currently one 
of the most socially vulnerable segments of the 
population. Many are practically not protected from 
the abuse of adults, from the harmful influence of the 
criminogenic environment, forced to live in families 
leading an immoral lifestyle. Meanwhile, increased 
victimity often develop in the family as a result of 
the negative effect of adults on their psyche, which 
ultimately leads to the victimization of children.
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There is a tendency of an increase in the number 
of disadvantaged families, victimized families, in 
which the aggressive nature of relationships is due to 
psychological incompatibility (Nadtoka, 1999:12). 
In such families, there is a gross disregard for the ba-
sic needs of the child, abuse – his obvious rejection, 
with insults, the non-manifestation of basic care 
for him. The child is constantly humiliated, beaten, 
not fed and even reproached with a piece of bread, 
thrown out of the house. Often, children are admit-
ted to medical institutions with injuries sustained as 
a result of illegal actions of their parents. Escaping 
from abuse and violence, children and adolescents 
commit suicide, try to get rid of their offenders.

Thus, in adult crimes, the number of victims-rel-
atives in murder cases is twice as low as in juvenile 
crimes.

Так, в преступлениях взрослых количество 
жертв-родственников по делам об убийстве в 
два раза ниже, чем в преступлениях несовершен-
нолетних.

In every fourth family, these persons (victims) 
systematically terrorized a minor and other loved 
ones, drunken and provoked a crime themselves.

These families established immorality, a cult 
of violence in interpersonal relationships as a way 
of communication. As a result, mutual disrespect, 
rudeness, cruelty, outright cynicism have become 
the norm of behavior and children. This phenom-
enon is largely due to the fact that many children 
come to this world unwanted. Their uselessness is 
often programmed even before the birth of everyday 
instability, illness and failure of parents, unsure of 
themselves and in their future, and therefore experi-
encing acute anxiety and anxiety.

“Unplanned” children are born to underage 
mothers, and in recent years it is not uncommon for 
young mothers.

There is a tendency for the growth of single-par-
ent families: in the overwhelming number of cases, 
these are the families of single mothers, divorced 
women. In such families, the mother often broad-
casts her problems, loneliness to the child, unknow-
ingly avenges him for her broken fate.

“Random” children for life may remain un-
loved, rejected, discarded. The bitterness in children 
against parents persists for life, they themselves are 
extremely hardened, become cynical, rude, aggres-
sive, emotionally deaf, do not reckon with the inter-
ests and feelings of other people.

Aggravation of the situation in the family is of-
ten the result of actions not only of the future crimi-
nal, but also of the behavior of the potential victim. 
Because the behavior of the potential victim is the 

most important part of certain prerequisites that 
is needed for arising and realizations of actions of 
criminal. The situation in families in which crimes 
were committed was characterized by periodic or in-
tensely growing conflicts, fights, short or long-term 
breaks in family ties, adultery, joint drunkenness or 
drunkenness of one of the spouses. Increased vic-
timity of a teenager very often is formed in the fam-
ily as a result of the negative effect of adults on his 
psyche, which, ultimately, leads to the development 
of an anti-social personality in a minor.

In some cases victims become criminals. There 
is an increased risk of deviant forms of sexual be-
haviour in sexually abused children. Seduced ado-
lescents later often committed sexual acts with 
younger children themselves (Tsentrov 1971:82). 
There is a link between the victim’s role in the past 
and his further unlawful behaviour: criminal-victim, 
victim-criminal.

There are an opposite process too – victimiza-
tion of the criminal, which can be shown schemati-
cally as follows: victimity – crime (ability to crime); 
crime – victimity; victimization – criminalization; 
criminalization – victimization.

One of the reasons for victimization is the al-
coholization of the microsocial environment (in the 
spheres of life, leisure, actual marriage relations, the 
use of alcohol as payment for work or service per-
formed, etc.), some groups of the population, espe-
cially young people. It has a sustained criminogenic 
influence on the dynamics and structure of crime, as 
well as on the dynamics of victimity.

Alcoholism in the system of factors can be at-
tributed not only to crime in general, but also to 
victimity of victims. The study of crimes com-
mitted with particular cruelty showed that at least 
36-40% of them were associated with alcohol in-
toxication of victims (Statistics for 2020-2022 of 
the Committee on Legal Statistics and Special Ac-
counts of the Prosecutor General’s Office of the 
Republic of Kazakhstan). Criminological studies 
of the dynamics of crime have uncovered tenden-
cies in its rejuvenation depending on alcohol con-
sumption. It was noted that a significant proportion 
of crimes are committed against victims who were 
intoxicated.

All this indicates that the formation of the victim 
can occur not only suddenly, due to occasion, but 
also be a special victimization process. For exam-
ple, children with an initially subordinate position 
towards adults, including their own parents, form 
a victimized group. As a result of which abuse of 
them in principle is only part of a broader victimo-
logical problem.
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In addition to socio-ethnic factors, the moral 
and psychological atmosphere in society plays a 
significant role both criminologically and victimo-
logically.

In recent years, a gap has been planned be-
tween the growth of the material state and the 
spiritual maturity of man. Today it is clearly vis-
ible: many difficulties of the transitional period 
are born of a lack of culture and morality in its 
broadest sense.

The behavior of the victim may not only be 
wrong, but also immoral. The immorality of the vic-
tim is also key to the problem of the causes of crime 
and to understanding the mechanism of criminal be-
havior.

In addition to the immoral behavior of the vic-
tim, the presence in the structure of his personality 
of a special combination of various negative per-
sonal properties can be a conflictogenic factor. On 
this occasion, G.I. Chechel writes: “If in its mass the 
behavior of people is due to social reasons and that it 
finds its explanation only in them, then in the behav-
ior of each individual person, his personal unique, 
only inherent qualities and features, including psy-
chophysical, play a significant role. In order to more 
fully understand the reasons and conditions that 
entailed certain actions, the situation in which they 
are committed, the form of behavior of this person, 
it is necessary to find out all the features that char-
acterize him: age, gender, marital status, education, 
labor, level of culture, previous criminal records, 
moral and psychological, psychophysical features, 
etc. “ (Chechel 1985:184).

It is not a secret that recently the share of illit-
erate among victims has been growing (as, indeed, 
among convicts). However, the level of education 
itself (after all, among the victims who created the 
victimological situation, there are many who had 
higher, incomplete higher or secondary special 
education), taken in isolation, without taking into 
account the level of general culture, cannot signifi-
cantly affect the choice of one or another behavior 
option, since there is no direct dependence between 
it and the form of human behavior. Therefore, the 
process of education involves the worldview, moral 
formation of the person.

Many victims have such features as touchiness, 
bitterness, aggressiveness, indecency, leading a par-
asitic lifestyle, abuse of alcohol, i.e. the same nega-
tive personal characteristics that are characteristic 
of convicts. Some of the victims in certain circum-
stances could have committed the crime themselves 
or were completely to blame for the encroachment 
committed on them.

The reason is the nature of the relationship be-
tween the victim and the criminal. The relationship 
between the future criminal and the future victim 
can be very different in nature: from good or indif-
ferent, neutral to hostile, openly hostile.

 It is noteworthy that a significant number of 
crimes are committed against neighbors. Moreover, 
often these are persons of advanced age, who are 
characterized by a reckless, grumpy character. Of-
ten they are the initiators of a conflict (usually about 
loud music, incorrect, from their point of view, the 
exploitation of common areas, etc.). Living in the 
same apartment, where there are no normal living 
conditions, contributes to the creation of conflict sit-
uations not only with neighbors, but also with close 
relatives (brothers, sisters, parents, mother-in-law, 
father-in-law). Most of these families are character-
ized by a lack of mutual tolerance and courtesy in 
personal contacts, the habit of resolving controver-
sial issues in an offensive form, and sometimes with 
the use of physical or psychological abuse.

A significant characteristic reflecting the victim-
ization process of the victim is its dynamics. The 
greatest information on the dynamics of victimiza-
tion can be provided by an analysis of various vari-
ants of its structural-dynamic development, which, 
according to the main laws of dynamic characteris-
tics, have been described earlier by many research-
ers. Specific sociological studies of the following 
categories of persons studied this process: a long-
term interval survey of students of 3 and 4 courses 
of the Faculty of Law, a survey and questionnaire of 
pupils of special schools; a review and context anal-
ysis of the press materials was carried out, as well as 
materials obtained using the included observation.

The questionnaire structurally looks like this: 
introductory questions: family composition, age, fi-
nancial situation, type of activity, attitude to crime 
(fear) and questions directly related to various types 
of crimes. The survey results indicate a noticeable 
increase in the level of victimity of the population 
in recent years. Moreover, this applies to almost all 
types of crimes (including violent).

If a survey of law students suggests that only 
half of them can become victims, then question-
naires among students in special schools indicate 
a 98% probability of becoming victims of vari-
ous crimes (mainly violent). We were interested in 
whether they themselves or their family members, 
or close relatives, or friends, had become victims of 
crime over the past eight years; whether they con-
tacted law enforcement bodies about this and what 
are the results of these appeals. For conducting mass 
surveys, students of the Faculty of Law specializing 
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in the Department of Criminal Law, Criminal Pro-
cedure and Criminalistics of Al-Farabi KazNU (45 
students of 3 and 4 courses) were involved. All of 
them were previously instructed on the methodolo-
gy and features of this study. They were each tasked 
with interviewing at least twenty individuals about 
whether they themselves or their close relatives, 
friends, had been victims of criminal trespass over 
the past eight years, and what their reaction to that 
was, in particular, whether they had gone to law en-
forcement on the matter. In total, 400 citizens were 
interviewed using this method. 297 questionnaires 
turned out to be suitable for study. 161 of them con-
tained affirmative answers to the question posed. At 
the same time, the most common types of criminal 
manifestations were consumer deception – 40% and 
theft from various objects (dwellings, summer cot-
tages, cars; pickpocketing, etc.) – 41%; robberies 
amounted to 11%, hooligan manifestations – 8%, 
bodily harm of various degrees – 15%, other crimes 
– 14%. In 11% of cases, the same persons became 
victims of criminal encroachments three times, in 
22% of cases – twice. In addition to the fact of the 
crime, the questions concerned the circumstances of 
its commission. Questions were asked about fear of 
crime, about attitudes towards the use of legal drugs. 
A significant part of the questions concerned demo-
graphic data.

36% of people of the total number of respon-
dents answered to the question: whether you have 
become a victim of any crime over the past five 
years like that: they have became a victim at least 
one time within five years. In other words, the vic-
timization rate is approximately 36%. Mental state 
is the reason for becoming a victim of crime. In most 
cases, fear, pain and moral, mental suffering caused 
by the encroachment are components of mental 
states. Therefore, an integral part of victimological 
research is to take into account such a factor as the 
fear of crime of the population.

Studies of foreign victimologists have shown, 
in particular, that even with a relatively different 
reaction of different groups of the population in 
different countries and regions to an increase in 
crime, the average indicator of the total number of 
people experiencing fear of victimization quite ac-
curately reflects the level of crime in the region. 
In other words, the prevalence of fear in public 
psychology and in the mass consciousness is one 
of the important objective indicators of the crimi-
nological situation. The older the respondents, the 
greater their fear of crime. As for the place of resi-
dence, we can show that the larger the number of 
settlements, the higher the estimated level of in-

security of the territory of residence and a larger 
number of citizens avoid some streets and places at 
night, as they feel in danger. It also indicates that 
fear of crime increases in proportion to the size of 
the area of residence. The predominant part of the 
victims became victims of criminals at their place 
of residence. 

When asked, “Do you feel confident on the street 
at night being alone there?” show that “very confi-
dent” and “quite confident” are predominantly those 
aged 21 to 29. Among 30-49-year-olds, the feeling 
of uncertainty decreases, and starting from the age 
of 50 and older, they again increase. 

Victimogenic situations arise mainly in large 
cities. When a person walks along a city street in the 
late night hours, he finds himself in a victimogenic 
situation, that is, in a situation fraught with the risk 
of becoming a victim of a crime for her.

The standard of living is in a nonlinear depen-
dence on victimity. The most victimized are those 
with low incomes and too wealthy. The middle class 
is the least victimized. In terms of studying the pros-
pect of victimization, we analyzed the relationship 
between the possibility of becoming a victim of a 
crime and fear of crime in two aspects: on the one 
hand, we studied the type of victimization, and on 
the other, how much the respondent became a victim 
of crime. The study aimed to test the relationship 
between fear of crime and the extent of harm caused 
to the victim. Touching on the problem concerning 
the victimization hypothesis, we proceeded from the 
premise: the victim’s fear of crime is higher than the 
harder harm caused to her. 

The results of the studies confirm that in cities 
the fear of victims of crime increases depending on 
the type of crimes the victim became. For example, 
victims of property crimes have less fear of crime 
than victims of violent crimes.

Based on the results, we concluded that the very 
assumption of the possibility of becoming a victim 
of crime leads to fear of crime, which increases 
when the victim realizes his vulnerability from vio-
lent crime. 

Conclusion 

Based on the obtained data on victimization, the 
following conclusions were made:

The atmosphere of fear is an essential element 
of the analysis of the criminological situation at the 
macro level of the phenomenon, and at the individual 
or group level – the assessment of a criminal or post-
criminal situation, one way or another related to the 
commission of a specific crime, its consequences, 
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including the possible threat of “secondary” 
victimization. Therefore, the problem of fear has 
always entered the orbit of victimological research 
and in this sense was considered as a category not 
only psychological, but also victimological, which 
is important for the organization of victimological 
prevention.

The fear of becoming a victim is growing in 
society. That conclusion is beyond doubt.

Fear of crime should also be considered against 
the background of the general standard of living, 
which is characterized by fear and a sense of 
uncertainty about the loss (absence) of work, the 
situation in the family, financial security. 
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SOME ISSUES OF ANALYSIS OF CAUSES  
AND CONDITIONS OF CRIME IN THE SPHERE  

OF DOMESTIC RELATIONS

The concept of the legal policy of the Republic of Kazakhstan until 2030 states: “The balance of 
punitive, restorative and preventive means of criminal law regulation is important. In this context, the 
maximum focus of criminal legislation on the restoration of violated rights, the prevention of new of-
fenses by both convicts and other persons will increase. When forming sanctions of criminal law norms, 
the principle of their proportionality of the degree of public danger and the nature of the offense should 
be strictly observed. “

Nevertheless, as life shows, the measures taken by the state in the framework of the implementation 
of the concept are not enough to protect the family from spiritual and moral decay. If you open any news 
site, you will face data on violence against minors, women in the family in different parts of the country.

Despite the adoption of the Law of the Republic of Kazakhstan of December 4, 2009 N 214-IV 
“On the Prevention of Domestic Violence” and its entry into force, the problem of domestic violence is 
still an acute, urgent topic (Law of the Republic of Kazakhstan of December 4, 2009 N 214-IV “On the 
Prevention of Domestic Violence”).

Preventive activities of law enforcement agencies, various public organizations, non-profit organiza-
tions, centers do not produce appropriate results.

According to 150 independent services, over 15 years they made 2.5 million calls. In 2020, 3377 
domestic violence calls were received on the line. In 2021, the number of calls amounted to 226,455 
units, of which 7184 calls came from children under 18 years old. (EL.KZ: https://el.kz/ru/news/obshest-
vo/kak_zashchitit_detey_ot_nasiliya_/).

Key words: domestic violence, family, domestic relations, crime, cause, situation, prevention, sys-
tem of measures, conflict of interest, social situation, market economy, etc.
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Отбасылық-тұрмыстық қатынастар аясындағы  
қылмыстылықтың себептері мен шарттарын  

талдаудың кейбір сұрақтары

ҚР құқықтық саясатының 2030 жылға дейінгі тұжырымдамасында: «Қылмыстық-құқықтық 
реттеудің жазалау, қалпына келтіру және алдын алу құралдарының теңгерімділігі маңызды 
болып табылады. Осы тұрғыда қылмыстық заңнаманың бұзылған құқықтарды қалпына келтіруге, 
сотталғандар тарапынан да, өзге адамдар тарапынан да жаңа құқық бұзушылықтардың алдын 
алуға барынша бағытталуы артатын болады. Қылмыстық-құқықтық нормалардың санкциясын 
қалыптастыру кезінде олардың қоғамдық қауіптілік дәрежесі мен құқық бұзушылық сипатына 
мөлшерлес болу қағидаты мүлтіксіз сақталуға тиіс» (ҚР құқықтық саясатының 2030 жылға дейінгі 
тұжырымдамасы).

Тұжырымдаманы жүзеге асыру шеңберіндегі мемлекет тарапынан жүргізіліп жатқан 
шараларға қарамастан, отбасын рухани-өнегелік азғындаудан қорғаудың жеткіліксіз екендігін 
өмір айқындап беріп отыр. Кез келген жаңалықтар сайтын ашсаңыз, еліміздің түкпір-түкпірінде 
жасы толмағандарға, әйелдерге қатысты отбасы ішінде жасалып жатқан зорлық-зомбылық іс-
әрекеттерімен кездесесіз.

Тұрмыстық зорлық-зомбылық профилактикасы туралы Қазақстан Республикасының 2009 
жылғы 4 желтоқсандағы N 214-IV Заңының қабылданып, күшіне енуіне қарамастан тұрмыстық 
зорлық-зомбылық мәселесі әлі күнге дейін өткір, өзекті мәселелердің қатарынан түскен жоқ 
(Тұрмыстық зорлық-зомбылық профилактикасы туралы Қазақстан Республикасының 2009 жылғы 
4 желтоқсандағы N 214-IV Заңы). Құқық қорғау органдарының, әртүрлі қоғамдық ұйымдардың, 
коммерциялық емес ұйымдардың, орталықтардың алдын алу қызметі тиісті нәтижелерге қол 
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жеткізіп отырған жоқ. 150 тәуелсіз қызметтің мәліметі бойынша, 15 жылда аталған қызметке 
2,5 млн. қоңырау шалынған. 2020 жылы линияға тұрмыстық зорлық-зомбылық бойынша 3377 
қоңырау түскен. 2021 жылғы қоңыраулардың саны 226 455-бірлікті құрайды, олардың 7184-і 18 
жасқа дейінгі балалардан түскен (EL.KZ: https://el.kz/ru/news/obshestvo/kak_zashchitit_detey_ot_na-
siliya_/).

Түйін сөздер: тұрмыстық зорлық-зомбылық, отбасы, отбасылық-тұрмыстық қатынастар, 
қылмыстылық, себеп, жағдай, алдын алу, шаралар жүйесі, мүдделер қақтығысы, әлеуметтік 
жағдай, нарықтық экономика және т.б.

К.Р. Балабиев
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Некоторые вопросы анализа причин  
и условий преступности  

в сфере семейно-бытовых отношений

В концепции правовой политики РК до 2030 года отмечено: «Важным является 
сбалансированность карательных, восстановительных и превентивных средств уголовно-
правового регулирования. В данном контексте будет возрастать максимальная направленность 
уголовного законодательства на восстановление нарушенных прав, предупреждение новых 
правонарушений как со стороны осужденных, так и иных лиц. При формировании санкций 
уголовно-правовых норм должен неукоснительно соблюдаться принцип их соразмерности 
степени общественной опасности и характеру правонарушения». 

Но как показывает жизнь, принимаемые со стороны государства меры в рамках реализации 
концепции недостаточны для защиты семьи от духовно-нравственного разложения. Если 
вы откроете любой новостной сайт, то столкнетесь с данными о насилии по отношению к 
несовершеннолетним, к женщинам в семье в разных уголках страны. 

Несмотря на принятие Закона Республики Казахстан от 4 декабря 2009 года N 214-IV «О 
профилактике бытового насилия» и вступления его в силу, проблема бытового насилия все еще 
остается острой, актуальной темой (Закон Республики Казахстан от 4 декабря 2009 года N 214-IV 
«О профилактике бытового насилия»). 

Профилактическая деятельность правоохранительных органов, различных общественных 
организаций, некоммерческих организаций, центров не дает соответствующие результаты. 

 По данным 150 независимых служб, за 15 лет им было совершено 2,5 млн звонков. В 2020 
году на линию поступило 3377 звонков по бытовому насилию. В 2021 году количество звонков 
составило 226 455 единиц, из них 7184 звонка поступило от детей до 18 лет. (EL.KZ: https://el.kz/
ru/news/obshestvo/kak_zashchitit_detey_ot_nasiliya_/).

Ключевые слова: бытовое насилие, семья, семейно-бытовые отношения, преступность, 
причина, ситуация, профилактика, система мер, конфликт интересов, социальное положение, 
рыночная экономика и т.д. 

Introduction

According to article 4 of the Law of the Repub-
lic of Kazakhstan “On the Prevention of Domestic 
Violence”, domestic violence can be expressed not 
only in the form of physical or psychological vio-
lence, but also in the form of sexual and (or) eco-
nomic violence.

According to the United Nations, around 400 
women are killed each year by domestic violence 
in Kazakhstan. According to the Kazakh authorities, 
the number of complaints of domestic violence in 
2019 increased by 104 percent compared to 2015. 
According to 2018 statistics, 17 percent of women 
aged 18 to 75 have experienced physical or sexual 
abuse by a husband or partner, including exes. The 

state of the already established picture in 2020 was 
further worsened by the sudden global problem 
– “coronavirus infection (COVID-19)”. After the 
introduction of quarantine, factors of domestic vio-
lence against women became more frequent. More-
over, this situation, according to the United Nations, 
has developed around the world. ‘It’s a worrying 
sign. Women and girls are not able to reach organi-
zations that can support them. Perhaps they do not 
have access to a mobile phone, computer or the In-
ternet, since they can be under the supervision of 
the criminal and other members of his family, “the 
UN noted. In addition, UN representatives noted 
that... “Epidemics exacerbate existing inequality, 
including those based on economic status, abilities, 
age, and gender. In the post-crisis period, violence 
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against women will be accompanied by unemploy-
ment, financial difficulties. Women facing violence 
during a crisis find it harder to save themselves”. 

The numbers we face are appalling and they 
clearly require concrete action. Today, the current 
situation can be called – “epidemic of domestic vio-
lence”. As for the legal regulation of these illegal ac-
tions, there are significant gaps and shortcomings. If 
before 2017 the aggressor who committed violence 
against a woman could be prosecuted; then after the 
decriminalization of the articles “beatings” and “in-
tentional infliction of minor harm to health,” which 
were most often used to investigate and prosecute 
the facts of domestic violence, this possibility is ex-
cluded.

Methodology

The research methodology is based on the har-
monization of the requirements of general scientific 
and private scientific methodologies. The general 
scientific methodology includes accounting for ob-
jective and subjective factors, cause and effect re-
lations and relationships, their institutionalization 
and subordination. As private scientific methods, 
the following were used: methods of formal-legal, 
structural-system analysis, methods of logical, so-
cial analysis and synthesis.

Main part

To explain the emergence and development of 
crime, it is primarily necessary to analyze the causes 
and conditions of crime, its determinants, and the 
factors that generate crime. In this regard, the study 
of the causes of crime is one of the important prob-
lems of criminological science. Therefore, identify-
ing the causes of crime makes it possible to build an 
effective crime prevention system.

Many scholars consider the phenomena and pro-
cesses of public life as the causes of crime (Crimi-
nology, 1998).

The conditions that contribute to the commis-
sion of crimes are both specific natural and social or 
technical factors that do not in themselves generate 
crimes, but help their implementation and imple-
mentation. The causes of crime and the conditions 
that contribute to it are united by the general term 
“determination of crime,” that is, its objective de-
pendence on other phenomena of nature and society.

Currently, political, economic and social phe-
nomena that determine domestic crimes also attract 
attention when considering the common causes of 
crimes of one type or another.

Modern family-household relations in them-
selves should not lead to negative manifestations of 
social relations. In this regard, they should not cause 
social contradictions directly related to the family. 
Complex social relations arising from domestic re-
lations give rise to problems in the life and actions 
of people that do not have a solution and subse-
quently lead to crimes of other offenses. Apparently, 
it is still impossible to get rid of such contradictions 
in domestic relations. At present, it is impossible 
not to notice the family differences between the old 
and new, past and future, which meet the modern 
requirements of the development of society. That 
is, there are still active contradictions in domestic 
relations. This provides evidence of criminal nega-
tives manifesting “within” the family. As a result, 
the crime (its causes and conditions, the factors that 
gave rise to the crime), having appeared “inside” the 
family, actually acquires a family character. In con-
nection with these circumstances, such types of life 
as a criminal lifestyle appear and operate in the sys-
tem of family relations. This is nothing more than 
a contradiction between private family and social 
interests. This contradiction will not disappear on its 
own. On the contrary, it more often develops into 
the form of another, more negative state, includ-
ing family conflicts, clearly manifesting “criminal 
conflicts”. Such conflicts usually lead to negative 
manifestations of family relations – family crimes. 
In other words, social contradictions in the family 
are most often “resolved” by committing a crime. Of 
course, this cannot be avoided. However, in family 
and domestic relations, it is necessary to see all the 
opposite.

By studying the social contradictions inherent 
in family and family relationships, it is necessary to 
determine their connection to crime, as well as their 
causes and conditions. These are, first, contradic-
tions of a negative nature. They usually occur be-
tween individuals on domestic grounds. Therefore, 
they are limited to special, that is, family-household 
relations and cannot “extend” to other areas. Fam-
ily disagreements, as well as contradictions in gen-
eral, arise as a result of violation of moral and legal 
norms, and, of course, have no absolute solution. 
Here, the types of contradictions mean opposite re-
lations to each other and are solved to a comparative 
extent. Most often, they are constant and do not find 
a solution, generate either “criminal” conflicts, or 
the causes and conditions of the crime. Therefore, 
the negativity of these contradictions arises for the 
above reason. Scientists write about this as follows: 
“since social disagreements have always expressed 
relations between people and influenced their inter-
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ests, crimes can also be considered a manifestation 
of contradiction, limiting the view of actual real pos-
sibilities carried out with the objective interest of so-
ciety and criminals to solve contradictions in an op-
timal way for society” (Buchholz, 1975:68). Here, 
in fact, we are talking about criminal social contra-
dictions. The basis of their manifestation is family 
members, family and household relations between 
relatives. The fact is that in the family people are 
trying to resolve disagreements between themselves 
according to their interests. This, in turn, most often 
leads to crimes and other offenses.

D.A. Shestakov systematizing family crimino-
genic cases distinguishes the following links: mari-
tal conflicts; conflicts between the older and younger 
generation; conflicts related to other kinship rela-
tionships and characteristics (Shestakov 1976:129).

When studying crimes in the field of family and 
family relations, it is necessary to rely on the fact 
that a conflict, namely a family conflict, is a prereq-
uisite for the commission of such crimes.

A family-domestic conflict should be under-
stood as a conflict (contradiction) of the views, 
aspirations and personal interests of people as-
sociated with marriage, family, family, related, 
friendly, close or neighboring relations, realized 
by these people. As we noted, the conflict, being 
a social defect, is inherent in almost all household 
relationships. In addition, it is in family and do-
mestic relations that control over the behavior of 
citizens by state and public bodies is rather weak. 
Here we are talking about social control, which is 
extremely important in the prevention of crimes, 
including family crimes.

Many works of leading criminologists are de-
voted to the concepts of conflict, conflict situations 
(Kudryavtsev 1976:18). Thus, Y.M. Antonyan un-
derstands the conflict situation as a contradiction of 
interests, views, the opposite of aspirations, com-
plex disagreements between the parties, causing 
a complex form of struggle (Antonyan 1974:73). 
Such characteristics of conflicts and conflict situa-
tions are often found in the legal literature. In this 
case, conflicts are classified into collision stages 
(initial stage, formation of conflict relations, apogee 
and final stage). Psychologists define “their” specif-
ic groups of conflict situations. They distinguish be-
tween conflicts between representatives of different 
groups. For example, V.V. Petrov distinguishes be-
tween the following three groups of contradictions 
that can cause the emergence and development of 
conflict situations in domestic relations: intergroup, 
group and interpersonal (Petrov, 1981:26). We are 
interested in conflicts that arise between people in 

certain relationships, in particular, in domestic re-
lationships. 

During the study of domestic crimes, E.P. Kim, 
when considering conflicts, divides them into types 
of crimes in accordance with the stages of hostile 
relations between the victim and the criminal. Ac-
cording to E.P. Kim, family and domestic crimes are 
mainly characterized by conflicts that lasted more 
than three months (Kim 2002:221). However, the 
classification of conflicts by type of crime does not 
affect preventive measures. Since it is impossible 
to determine which type of crime in the family has 
the greatest conflict. In this regard, conflicts in time 
are considered only in relation to relations between 
family members.

It is safe to say that crimes in the family cannot 
occur without conflict. However, conflicts in 
domestic relations necessarily require a solution, 
but in order to neutralize conflicts, it is necessary 
to know what factors influence the occurrence 
of conflicts in domestic relations. This makes it 
possible to get a criminological characterization of 
domestic relations.

There are factors that influence the commission 
of a crime in the family. The mechanism of influence 
of factors on crimes in domestic relations is 
extremely complex. Sometimes the criminogenicity 
or anticriminogenicity of the influence of any factors 
on the occurrence of collisions can only be spoken 
conditionally.

Given the fact that the scope of factors that 
influence crime is very broad, we will limit 
ourselves to looking at factors that influence crimes 
in domestic relationships. In addition, here we are 
talking about factors inherent in the relationship 
between specific family members.

The first factor covers demographic, socio-
economic (material, housing, medical), cultural, 
educational and educational elements.

The above factors do not affect the relationship 
between family members and relatives who do 
not live with them. Demographic factors affecting 
family conflicts in family relationships need to be 
considered. This is due to the particular relevance 
of defining regional differences in demographic 
processes.

Demographic factors. This factor is closely 
related to family-household relations.

This factor is especially important, since, as 
criminological literature shows, the population has 
a certain impact on the growth of migration crimes 
throughout the country. Of course, the migration 
process is mainly determined by the location of new 
jobs in Kazakhstan.
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As you know, this is due to family-household 
relations, contradictions and conflicts in such 
relations, and also affects the criminological 
characterization of this area, crimes committed in 
the family-household sphere.

Demographic factors include birth, marriage 
and divorce (Avdeev 1999:29). The latter is inherent 
in the family and household sphere. They should be 
considered in the system of relevant relationships.

Socioeconomic factors. According to research, 
everyday disagreements most often arise not because 
of deep, unsolvable contradictions, but because 
of many life difficulties, needs and shortcomings. 
Therefore, there is a need to study socio-economic 
factors, that is, the level of material existence, 
the degree of satisfaction with housing and other 
household needs. When studying criminal cases, it 
became known that material difficulties give rise to 
acute domestic conflicts; as a result, the nature of 
domestic crimes was determined.

The group of socio-economic factors also 
includes dissatisfaction with housing conditions 
in regions with an average provision of housing 
per resident. According to research, unsatisfactory 
living conditions largely cause negative social 
contradictions in everyday life and everyday 
conflicts. Crimes related to this fact are also frequent.

We want to draw attention to such factors as 
the provision of members of society with consumer 
goods and food. As you know, this element is closely 
related to everyday life.

About 80% of the disagreements that arise in the 
family and turn into family and household conflicts 
are associated with a low level of well-being of the 
population. To the question: “What exactly is the 
family-household conflict connected with?” the 
following answers were received:

- poor living conditions – 50%;
- low level of material provision – 60%;
- insufficient provision of consumer goods – 

15%;
- low level of food supply – 40%;
- low level of provision of the population with 

household appliances – 10%;
- unsettled work on repair work in apartments 

– 35%
In addition, the free time from study and work 

of members of society, especially adolescents and 
minors, the improper organization of free time, etc., 
affect the growth of crime. There is a psychological 
violation or, as scientists write, a social “explosion” 
in domestic relations. It is no coincidence that 80% 
of disagreements for the above reasons are turned 
into family crimes.

Educational factors. Among the factors playing 
a criminal role in the spread of domestic crimes, 
special attention should be paid to such factors as 
the lack of educational work.

In recent years, weak educational work has been 
noticed in public life, this leads to the generation 
in society of non-aligned views and traditions, the 
revival in the minds of people of old foundations 
and beliefs.

The current situation in this direction can be 
defined as a stage of struggle between a system of 
outdated values ​ ​ with significant shortcomings and a 
new system. The shortcomings of educational work 
affect the preservation of a low cultural level of the 
population. For example, some people, especially 
young people, do not know how to spend their free 
time and what interesting types of leisure activities 
can be found. “The beautifully wrapped culture of 
exchange, the product of popular culture, the real 
preaching of the” new missionaries “of the West 
and East, various and often contradictory political, 
ideological and religious ideas and myths are 
actively promoted among young people” (Buldenko 
1999:12; Popov 1988:76). This is one of the reasons 
for clashes in everyday life, leading to various 
kinds of crimes. Another reason is the lack of youth 
employment due to the lack of jobs.

More than half of the victims of crimes within 
the framework of family and household relations, 
as well as more than half of those who committed 
family and household crimes noted that the 
reason for domestic contradictions was the lack 
of the opportunity to spend free time in cultural 
institutions. Also, many categories of people noted 
that they do not want to spend their leisure time 
in clubs (in urban and rural areas), since in such 
places free time is not spent with elements such as 
lectures, reports that affect the increase in education 
of the population. We want to say that today at the 
institutional and substantive levels; educational 
work is undergoing a crisis. In particular, the 
commercialization of cultural processes in society 
leads to a significant deviation from high cultural 
norms and values ​ ​ towards a mediocre example 
of aggressive pop culture, obviously manifested 
in electronic media. This all negatively affects the 
ideals of the younger generation. In addition, the 
shortcomings of educational work are complicated 
by the preservation in some part of the population 
of outdated traditions, unfavorable customs and 
ways. As criminological literature, a backward 
lifestyle, urban and rural traditions, formed views, 
do not always pass without negative consequences. 
As it turned out because of systemic calculations, 
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contradictions occurring in many places exacerbate 
and increase the criminogenic effect (Goryainov 
1985:115). In this regard, we would like to dwell in 
more detail on such a phenomenon as alcoholism. 
The negative value of such traditions and customs 
as the “washing” of an event (seeing off in the army, 
hiring, having a child, buying a certain thing, etc.) is 
the “coverage” of such a phenomenon of all groups, 
from younger to older, men and women. This is 
directly related to the relationship system, especially 
the system of leisure and domestic relations. In 
criminology, an attempt was made to analyze the 
traditions and customs of drinking in connection 
with the study of crimes committed in everyday life. 
About 50% of domestic conflicts and about 12% of 
crimes are related to the traditions and customs of 
washing (in fact, all of them are crimes). This is all 
based on domestic alcoholism.

Traditional alcoholism in modern society 
continues even after the eradication of the historical 
conditions that gave rise to it. It can be noted that 
there is a process of turning the use of alcoholic 
beverages into the usual way of daily life. In the 
domestic relations of our society, these processes 
are certainly much more dangerous than the 
development of the tradition of drinking alcohol. 
“Drinking alcoholic beverages in each repeated 
case of meeting with relatives, friends familiar 
from familiar communication develops into a 
physiological habit. After such changes, alcohol 
turns from an addition to communication between 
relatives and loved ones into an invitation to 
drink alcohol for a drunken conversation. The joy 
of human communication is lost and alcoholism 
appears”, said I.V. Sukhanov (Sukhanov 1976; 91). 
Alcoholism turns into the cause of conflicts that 
develop into a crime. For example, 85% of cases of 
domestic hooliganism in the family were committed 
while intoxicated.

Many people perceive the traditional drinking 
of alcoholic beverages as any other behavior of a 
person, as a common phenomenon, without thinking 
about the meaning of such behavior, about its harmful 
consequences. As a result, under the influence of 
various reasons in most people who drink alcoholic 
beverages, such “drunkenness” in the family turns 
into a tradition and develops into alcoholism. Thus, 
according to G.G. Zaigraev, 61% of 932 experts 
named among the factors affecting the predisposition 
to drink alcoholic beverages the traditions and 
customs of drinking that have developed in everyday 
life (Zaigraev 1980:38). Therefore, considering the 
traditions and customs of drunkenness as one of 
the factors of alcoholism, it is safe to say that they 

occupy one of the first places in the emergence 
of illegal actions in everyday life. The systematic 
observance of the habit of drinking alcohol leads 
to negative changes in the social characteristics of 
alcoholics. For example, the range of their social 
needs and interests is significantly narrow, as well 
as the prospects for the existence of such people are 
limited by the expectation and search for reasons for 
drinking alcohol, as a result, the positive qualities 
of a person weaken and behavior alien to society. 
Subsequently, this may turn into one of the factors 
of the appearance of contradictions in everyday life, 
which flow into everyday crimes.

Factors affecting the emergence of conflicts in 
the family and household sphere. It should be noted 
that they have a number of features. Considering 
family-household relations as a special form of 
relationships, it can be noted that it is at this level 
that the behavior of all traditional views in family-
household relationships is intertwined, including the 
process of their interaction.

Violence in family and domestic relationships 
manifests itself in the following forms: propaganda 
of the dictate of violence; the formation of behaviors 
that are impossible without violence among young 
people, including rural youth; the influence of illegal 
traditions and customs in all spheres of family and 
household relations; negligence on the part of state 
institutions and non-state structures to ensure the 
stable functioning and life of the family.

As studies show, among those who committed 
crimes, there are a lot of people who grew up as 
children as only children (mainly without a father) 
or without parents. Once again, we want to note that 
this is closely related to conflicts between spouses, 
parents, children, relatives and, after all, affects the 
growth of crime in families.

Conflicts can arise on the basis of adultery. 
According to sociological studies, most facts of 
divorce are based on non-preservation of marital 
fidelity.

Conflicts in domestic relations can also arise in 
connection with disagreements in the upbringing 
of children, jealousy of one of the spouses, 
incompatibility of characters, failure to fulfill family 
duties on the basis of different views. Consequently, 
family and domestic conflicts, offenses, and even 
crimes arise.

Factors that influence the emergence of conflicts 
between various relatives who do not live together 
in the same house, in the same apartment are of 
interest. In the process of such a relationship, 
various excesses occur, leading to conflicts between 
relatives. An analysis of crimes committed by family 
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members showed that crimes were committed due to 
the lack of a common culture of behavior between 
relatives. It is no secret that there are relatives 
scandalizing on any, even minor occasion, and even 
reaching the fight. Most often, this is due to the low 
culture of one or even two relatives, that is, each of 
them.

The criminogenic factors of such kinship relations 
include the difference between the psychological 
characteristics of the character and temperament 
of relatives that is, psychological incompatibility, 
unfriendly and contradictory relations, the 
excessive density of the place of residence and the 
resulting objective obligation of constant “forced 
communication.” Outdated traditions and customs 
that lead to family-household conflicts contribute to 
the emergence of conflicts between relatives who do 
not live together. About 30% of conflicts between 
relatives are related to such traditions and customs. 
Most of them turn into crimes or other offenses.

Crimes between relatives who do not live 
together include deliberate destruction of property, 
harm to health, and even murder. The reason for 
such a crime is due to the “debt” of revenge for the 
grievances caused.

Sometimes all factors are intertwined and can 
manifest themselves in any relationship between 
people in family or other relationships.

Conclusion

What necessary steps we see today in solving 
these problems of domestic violence prevention, in 
addition to fundamental study of foreign experience 
and awareness of the importance of preserving our 
own family values ​ ​ and traditions in determining 
the role of the state and society in strengthening the 

institution of the family. Of course, the state and 
society should play an important role in resolving 
this issue, but only from the point of view of a 
comprehensive study of the problem, from the 
point of view of wide discussion among the public 
of possible measures by the state to strengthen the 
institution of the family and exclude their negative 
impact on the family, parenthood, existing family 
values ​and traditions. The main role of the state 
should be to provide legal support and create all 
social conditions for the family to fulfill its social 
functions, including the birth and upbringing of 
children. We should only talk about the prevention 
by the state and society of a decrease in the 
quality and level of family well-being (economic, 
psychological and other social), it should consist 
primarily in: 

- promoting the development of legal, 
psychological literacy of parents, children,

- providing an affordable assortment of leisure 
and sports activities for children,

- the development of preventive measures for 
social and psychological assistance, taking into 
account the needs of not only disadvantaged families, 
but of various families (young, large families who 
find themselves in difficult life situations, having 
children with special needs, children in specialized 
institutions),

- ensuring the availability of the activities of 
crisis and other rehabilitation centers, providing 
assistance for families, persons who find themselves 
in a difficult life situation,

- increasing the level of organizational and 
managerial support for the activities of the state and 
civil society institutions on family strengthening, 
solving personnel issues in institutions working 
with families, parents, children, etc.
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ОСНОВНЫЕ ХАРАКТЕРИСТИКИ  
НОТАРИАЛЬНОЙ СИСТЕМЫ ТУРЦИИ 

В Турции нотариат является публичной (государственной) службой. Но тем не менее 
нотариус имеет уникальный статус. С одной стороны, хотя нотариусы по некоторым параметрам 
относятся к государственным служащим, с другой стороны, они относятся к числу самозанятых, 
имеют право нанимать и увольнять работника, распоряжаться полученным доходом, выступать 
в суде от своего имени, самостоятельно оплачивают налоги. При этом нотариальные расходы 
государством не покрываются.

 Наступление ответственности нотариуса Турции согласно статье 162 Закона «О нотариате» 
не привязано к вине. Даже если это сделали стажеры, секретари и кандидаты в секретари, 
нотариусы несут ответственность за тех, кто пострадал из-за того, что работа не была выполнена 
или выполнена неправильно или неполно. Здесь получается, что условиями наступления 
ответственности нотариуса являются незаконная нотариальная деятельность нотариуса или его 
стажеров, секретаря и кандидата в секретари и причинно-следственная связь между незаконной 
нотариальной деятельностью и вредом. Ответственность отпадает только в случае, если 
нотариус докажет, что нет причинно-следственной связи между нотариальной деятельностью 
нотариуса и возникшим ущербом. В статье излагаются основные характеристики нотариальной 
системы Турции. В Турции нотариусы играют важную роль в правовой системе. Функция 
нотариусов – это удостоверение документов, являющихся бесспорными доказательствами. То 
есть, пока не доказано иное, нотариально удостоверенные документы относятся к бесспорным 
доказательствам. 

Ключевые слова: нотариус, статус нотариуса, уникальность статуса нотариуса, 
ответственность нотариуса, невиновная ответственность нотариуса.

K.T. Murtazina
Dokuz Eylül Öiverstesi, Turkey, Izmir 
e-mail: Kulyami.Notarius@gmail.com

The main characteristics of the notary system of Turkey

In Turkey, the notary is a public (state) service. But nevertheless, the notary has a unique status. On 
the one hand, although notaries by some parameters belong to civil servants, on the other hand, they 
are self-employed, have the right to hire and dismiss an employee, dispose of the income received, ap-
pear in court on their own behalf, pay taxes independently. At the same time, notary expenses are not 
covered by the state.

The onset of the responsibility of the notary of Turkey according to Article 162 of the Law on the 
Notary is not tied to the fault. Even if it was done by interns, secretaries and candidates for secretaries, 
notaries are responsible for those who suffered because the work was not done or was done incor-
rectly or incompletely. Here it turns out that the conditions of the notary’s responsibility are the illegal 
notarial activity of the notary or his trainees, the secretary and the candidate for secretaries and the 
causal relationship between illegal notarial activity and harm. Liability disappears only if the notary 
proves that there is no causal relationship between the notary’s notarial activity and the damage that 
has occurred. The article describes the main characteristics of the notary system of Turkey. In Turkey, 
notaries play an important role in the legal system. The function of notaries is to certify documents 
that are indisputable evidence. That is, until proven otherwise, notarized documents are indisputable 
evidence.
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Түркияның нотариаттық жүйесінің негізгі сипаттамалары

Түркияда нотариус мемлекеттік қызмет болып табылады. Соған қарамастан нотариустың 
бірегей мәртебесі бар. Бір жағынан нотариустар кейбір жағынан мемлекеттік қызметші 
болғанымен, екінші жағынан қызметкерді жұмысқа алуға және жұмыстан шығаруға, алынған 
кірісті басқаруға, сотта өз атынан сөйлеуге, еңбекақы төлеуге құқылы, дербес салықтарды 
төлейтін өзін-өзі жұмыспен қамтығандар болып табылады. Осымен бірге мемлекет нотариаттық 
шығындарды өтемейді.

Нотариат туралы заңның 162-бабына сәйкес Түркиядағы нотариустың жауапкершілігі кінәға 
байланбаған. Тәжірибеден өтушілер, хатшылар және хатшыларға кандидаттар мұны істеген болса 
да, жұмыс жасалмаған немесе дұрыс немесе толық орындалмағандықтан зардап шеккендер үшін 
нотариустар жауапты.

Бұл жерде нотариустың жауапкершілігінің басталуының шарттары нотариустың немесе 
оның стажерының, хатшы мен хатшыға кандидаттың заңсыз нотариаттық іс-әрекеттері бар 
екенімен заңсыз нотариаттық іс-әрекеттер мен зиянның арасындағы себепті байланыс болып 
табылады. Нотариустың нотариаттық іс-әрекеті мен келтірілген залал арасында себеп-салдарлық 
байланыстың жоқтығын дәлелдеген жағдайда ғана жауапкершілік жойылады.

Түйін сөздер: нотариус-нотариус-нотариус мәртебесі, нотариус мәртебесінің бірегейлігі, 
нотариустың жауапкершілігі, нотариустың кінәсіз жауапкершілігі.

Введение

Нотариат в Турции – это нотариат латинско-
го типа. Союз нотариусов Турции стал членом 
Международного Союза нотариата (прежнее 
наименование Международный союз Латинско-
го нотариата) в 1972 году. Основными профиль-
ными нотариальными законодательными актами 
являются Закон «О нотариате» (Закон № 1512 
«18.01.1972 года), Положение нотариального за-
кона (Официальная газета Турции от 13.07.1976 
года, № 15645). Нотариат в Турции является го-
сударственным. Согласно статье 1 Закона Тур-
ции «О нотариате» за № 1512 от 18.01.1972 года 
«Нотариат – это публичная услуга. Нотариусы 
оформляют, удостоверяют действия и выпол-
няют другие возложенные законом обязанности 
в целях обеспечения правовой безопасности и 
предотвращения споров». 

Материалы и методы

В доктрине Турции является дискуссионным 
вопрос о правовом статусе нотариусов. «В ту-
рецком законодательстве, как и в большинстве 
европейских стран, нотариальная служба являет-
ся государственной службой, а профессия нота-
риуса является самозанятостью в соответствии с 
ее характером. Другими словами, нотариусы яв-
ляются самозанятыми членами государственной 
службы». По мнению М.О. Батмаз, профессия 

нотариуса – это свободная профессия. В доказа-
тельство он приводит следующие доводы:

- заработную плату нотариусам государство 
не платит,

- нотариусы сами определяют свои рабочие 
места и обеспечивают все их обустройство за 
свои деньги,

- все расходы покрываются самим нота
риусом,

- после вычета всех расходов от чистого до-
хода выплачивают налоги,

- не бывает принудительных назначений в 
нотариат» (Батмаз 2015).

В пользу этой точки зрения Онар Сыддык 
Сами приводит следующее: «Нотариусы рабо-
тают вне постоянного организационного штата 
государства и работают не по найму. Они берут 
плату за свои услуги» (Kurt 2014).

«В законодательстве нет четкого положения 
о правовом статусе нотариусов. При условии раз-
решения и контроля со стороны Министерства 
юстиции во многих вопросах, касающихся нота-
риусов, трудно сказать, что они являются пред-
ставителя свободной профессии» (Топчуоглу 
2000). «По вопросам назначения, увольнения, 
ухода в отпуск, приостановления деятельности 
нотариусов уполномоченным является Мини-
стерство юстиции. (ст.ст. 27, 57, 123 Закона «О 
нотариате»). Статья 66 Закона о подоходном на-
логе признает нотариуса как работников свобод-
ной профессии. Однако это признание касается 
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только вопроса налогов, поэтому из этого поло-
жения нельзя делать вывод о том, что нотариус 
является работником свободной профессии.» 
Однако есть взгляды о том, что именно тот факт, 
что нотариусы согласно Закона о подоходных 
налогах являются работниками свободной про-
фессии, укрепляет мнение о нотариате как о сво-
бодной профессии.

 
Обсуждения и результаты

«Кроме полномочий Министерства юсти-
ции в отношении нотариусов, невозможность 
осуществления нотариусом иной деятельности 
(статья 50 Закона «О нотариате»), обязанность 
соблюдения рабочего времени государственных 
учреждений (ст. 51 Закона «О нотариате») яв-
ляются аспектами деятельности нотариуса, схо-
жими с государственными служащими. Однако 
законодатель в связи с тем, что нотариусы не 
получают заработную плату от государства, ква-
лифицировал их как государственных служащих 
только в некоторых случаях» (Курт 2014) 

Из смысла статей 151 и 152 Закона «О нота-
риате» нотариусы относятся к государственным 
служащим. «Нотариусы, временные уполномо-
ченные помощники нотариуса, доверенные лица 
нотариуса, клерки (секретари) нотариуса и кан-
дидаты в клерки (секретари), а также нотариусы, 
работающие в органах нотариата, считаются го-
сударственными должностными лицами с точки 
зрения применения Уголовного кодекса Турции 
в связи с их обязанностями в нотариальной кон-
торе» (статья 151 Закона «О нотариате»). «В от-
ношении лиц, перечисленных в вышеуказанной 
статье, они считаются государственными долж-
ностными лицами с точки зрения применения 
Уголовного кодекса Турции в отношении пре-
ступлений, совершенных при исполнении своих 
служебных обязанностей или в связи с ними» 
(статья 152 Закона «О нотариате»).

Однако в соответствии со статьей 162 Закона 
«О нотариате» «даже если это сделали стажеры, 
секретари и кандидаты в секретари, нотариусы 
несут ответственность за тех, кто пострадал из-
за того, что работа не была выполнена или вы-
полнена неправильно, или неполно.» То есть, 
из этой статьи понимается, что нотариус несет 
ответственность за ущерб, причиненный в ре-
зультате действий его сотрудников, а также за 
ущерб, возникший в результате его собственных 
действий. «В статье ни слова о вине. В этом слу-
чае в ответственности нотариуса не ставится во-
прос о вине» (Догу 1979).

«В статье 162 Закона «О нотариате» «не 
выполнение работы, ошибочное или неполное 
выполнение», даже если и подразумевает, но 
не содержит в себе понятие вины. Потому что 
положение рассматривает, без разницы какое, 
неправильное или неполное нотариальное дей-
ствие как основание для ответственности. По 
этой причине ответственность нотариуса за свои 
действия является ответственностью без вины»

Здесь получается, что условиями наступле-
ния ответственности нотариуса являются неза-
конная нотариальная деятельность нотариуса 
или его стажеров, секретаря и кандидата в се-
кретари и причинная-следственная связь между 
незаконной нотариальной деятельностью и вре-
дом. Ответственность отпадает только в случае, 
если нотариус докажет, что нет причинно-след-
ственной связи между нотариальной деятельно-
стью нотариуса и возникшим ущербом.

Есть мнение о том, что нотариус обладает 
«уникальным правовым статусом». «Если он не 
может считаться самозанятым и в то же время 
государственным служащим, принято считать, 
что нотариусы имеют уникальный (sui generis) 
правовой статус.» (Ulukapi/atali 2000)

Этой точки зрения и мы придерживаемся, 
хотя в статье 1 Закона «О нотариате» их статус 
определен как публичная служба, тем не менее, 
из анализа законодательства Турции мы видим 
двойственный характер статуса нотариуса. 

Надо отметить, что положения об ответ-
ственности без вины четко определены в Кодек-
се Турции «Об обязательствах». Среди них нет 
ответственности нотариусов без вины. По мне-
нию Унал Мехмета, ответственность нотариуса 
наступает при наличии вины и ответственность 
персонала наступает при наступлении правовых 
последствий для третьих лиц по их вине (Унал 
1992).

Говоря об ответственности, следует остано-
виться вкратце на дисциплинарной ответствен-
ности нотариусов.

Такие дисциплинарные взыскания, как пред-
упреждение, порицание, штраф, временное от-
странение от работы, увольнение, предусмо-
тренные статьей 126 Закона «О нотариате», в 
зависимости от характера положения и уровня 
тяжести, с целью оказания нотариальных услуг 
должным образом, налагаются на тех, кто дей-
ствует против достоинства и чести профессии, 
на тех, кто не выполняет свои обязанности или 
совершает виновные действия, или кто действу-
ет таким образом, что подрывает доверие к про-
фессии нотариуса. 
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Согласно статье 128 Конституции Турции 
государственными должностными лицами явля-
ются «наемный персонал по договору, рабочие 
и временные работники», однако нотариусы не 
входят ни в одну из этих категорий. При этом 
не являясь ни самозанятым, ни государственным 
служащим принято считать, что нотариусы име-
ют уникальный (sui generis) правовой статус». 
Несмотря на то, что нотариусы назначаются на 
должность государственным органом – Мини-
стерством юстиции, делается это по согласо-
ванию с Союзом нотариусов Турции. Эти два 
органа являются органами контроля за деятель-
ностью нотариусов. Хотя нотариусы и действуют 
от имени государства, они не получают никакой 
заработной платы от государства. Нотариусы 
Турции получают прибыль только от совершен-
ных ими нотариальных действий. В соответ-
ствии со статьей 2 Закона Турции «О нотариате» 
в каждом суде первой инстанции и отдельном 
мировом суде создается государственный нота-
риус с правом осуществлять деятельность нота-
риуса в рамках юрисдикции этого суда. Однако, 
если юрисдикция суда первой инстанции рас-
пространяется более чем на один округ, при не-
обходимости нотариальные конторы могут быть 
учреждены и в других округах. До сих пор, если 
в границах муниципалитета провинции имеется 
более одного нотариуса, каждый нотариус упол-
номочен выполнять все нотариальные действия 
в границах муниципалитета провинции, не огра-
ничиваясь юрисдикцией суда первой инстанции, 
к которой он относится. Продолжается деятель-
ность нотариальных контор первого, второго и 
третьего классов в районах, где упразднен суд 
первой инстанции. В этих местах может быть 
учреждено более одного нотариата.

Однако это не означает, что нотариусы в 
Турции подчиняются судам. Только территория, 
где находится нотариальная контора, привязана 
к месту расположения суда. Следующей особен-
ностью нотариальных контор Турции является 
их деление на четыре класса. В соответствии 
со статьей 4 Закона Турции «О нотариате» го-
сударственные нотариальные конторы первого, 
второго и третьего классов классифицируются 
Министерством юстиции на основании мнения 
Союза нотариусов Турции. В этой классифи-
кации за основу взяты численность, загружен-
ность и доходы нотариуса в пределах юрисдик-
ции каждого нотариуса. Как правило, нотариусы 
одного суда считаются представителями одного 
класса. Министерство юстиции проверяет ста-
тус государственных нотариальных контор каж-

дые четыре года и объявляет о реклассификации 
в Официальном вестнике. Если невозможно 
назначить нотариуса на вакантную должность 
нотариуса третьего класса, то этот нотариус 
низводится Министерством юстиции до четвер-
того класса без применения положения о клас-
сификации, предусмотренной в вышеуказанной 
статье 4 Закона «О нотариате» (ст. 31 Закона «О 
нотариате»).

Согласно статье 4/а Закона «О нотариа-
те» нотариусы в Турции делятся на три класса. 
Служба третьего класса начинается со дня при-
ема на работу для тех, кто поступает в нотари-
ат, будучи впервые назначенным нотариусом 
третьего класса. Минимальный срок службы но-
тариуса второго и третьего классов составляет 
четыре года. По истечении этого периода повы-
шение класса нотариуса зависит от положитель-
ного заключения в документе об окончательном 
статусе, выданном инспектором юстиции. По-
вышение класса нотариуса не влияет на класс 
нотариуса.

В случаях, когда нотариус, работающий в 
нотариальной конторе, чей класс повышен, не 
завершил стаж работы в предыдущем классе, 
на момент истечения этого срока, если в окон-
чательной справке о статусе, выданной инспек-
тором юстиции до этой даты, указано, что он не 
может быть переведен в более высокий класс, 
он начинает выполнять услуги более высокого 
класса у того же нотариуса со дня выдачи ста-
тусного документа, который свидетельствует о 
положительном заключении. Согласно статье 56 
Закона «О нотариате» по достижении нотариуса-
ми 65-летнего возраста на них распространяют-
ся возрастные ограничения. Положения Закона 
о пенсионном фонде Турецкой Республики при-
меняются по аналогии при исчислении возраста.

Никакие услуги и должности не могут со-
вмещаться нотариусом; но это не касается на-
учной деятельности, руководства и членства в 
благотворительных фондах, арбитражах и ис-
полнений завещаний (статья 50 Закона «О нота-
риате»).

Поскольку нотариус является государствен-
ной службой, нотариусы не вправе играть в бир-
жевую игру, вести бизнес по смыслу пункта 1 
статьи 28 Закона о государственных служащих 
№ 657, выступать поручителем, делать любые 
скидки из их дохода, быть посредником, уча-
ствовать в рекламной или конкурентной дея-
тельности, заключать между собой устное или 
письменное соглашение о вознаграждении нота-
риуса.
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Повседневная работа у нотариуса начинает-
ся в то же время, что и в других государствен-
ных учреждениях. Рабочее время у нотариусов 
может быть на один час больше, чем в других 
государственных учреждениях, расположенных 
в том же месте. Нотариус не может работать вне 
рабочего времени.

Кроме того, особенностью является то, что 
они могут удостоверять в выходные дни и в обе-
денное время рабочего дня только завещания. 
При этом они обязаны на документе указать при-
чину работы в нерабочее время и при наступле-
нии рабочего дня указать в реестровом журнале 
первым номером удостоверенное в нерабочее 
время нотариальное действие (статья 52 Закона 
«О нотариате»).

Отличительной особенностью в нотариаль-
ной деятельности Турции является возможность 
использования вместо подписи или вместо зна-
ка, нарисованного рукой, печати или отпечатка 
пальца. Так, согласно статье 75 Закона «О нота-
риате», если заинтересованное лицо, свидетель, 
переводчик и эксперт не могут расписаться, то 
вместо подписи или знака, сделанного рукой, то 
при наличии могут поставить печать, если нет, 
то большой палец левой руки, если нет, нажи-
мается один из других пальцев и пишется какой 
палец нажимался. Несмотря на то, что нотари-
альное действие было подписано или на нем 
был поставлен знак руки, если заинтересованное 
лицо просит об этом, или если нотариус сочтет 
это необходимым с точки зрения характера сдел-
ки, статуса и личности лица, подписавшего или 
поставившего знак, за исключением людей с на-
рушениями зрения, то в соответствии с вышеу-
казанной процедурой берутся отпечатки пальцев 
заинтересованного лица, свидетеля, переводчи-
ка или эксперта. В случае, если используется пе-
чать, то проставление отпечатка пальца является 
обязательным. 

Остановимся на важной роли нотариата с 
точки зрения права Турции. Слово нотариус 
происходит от латинского слова notarius и оз-
начает делать заметки, писать, что до сих пор 
имеет под собой основу. Можно сказать, что 
основная работа нотариуса связана с ведением 
записей, перепиской. В современном обществе 
нотариус в Турции имеет особый статус, а его 
нотариальные действия носят особый характер. 
Можно сказать, что от качества работы нотариу-
са зависит нормальное функционирование граж-
данского общества, его эффективность в защите 
имущественных и законных интересов граждан 
и юридических лиц. Нотариус делает документы 

официальными от имени государства, используя 
некоторые публичные полномочия. Согласно 
статье 1 Закона «О нотариате» № 1512 Турец-
кой Республики «Нотариусы оформляют сделки 
и выполняют другие обязанности, возложенные 
законом, в целях обеспечения правовой безопас-
ности и предотвращения споров». В этом кон-
тексте документы, удостоверенные нотариусом, 
предотвращают передачу споров в судебные ор-
ганы и обеспечивают более быстрое разрешение 
споров. Потому что нотариально заверенные до-
кументы считаются неопровержимыми доказа-
тельствами, если не доказана их ложность (ГПК 
ст. 204-(1)).

До недавнего времени оказание квалифи
цированной юридической помощи традиционно 
ассоциировалось с профессией адвоката. Од-
нако сейчас значимость нотариата достаточно 
велика и можно сказать, что она растет из года 
в год. Нотариус играет важную роль в оказании 
квалифицированной юридической помощи. 
Любое нотариальное действие, совершаемое 
нотариусом по заявлению обратившегося к нему 
лица, по существу является реализацией права 
этого лица на получение квалифицированной 
юридической помощи. Таким образом, нотариус 
сводит к минимуму необходимость обращения 
в суд. Эта роль заключается не только в удо-
стоверении сделок, но и в представлении 
доказательств, удостоверении согласий, подлин-
ности подписи на документах и т.д. 

Как досудебный институт нотариус играет 
важную роль не только в предотвращении 
обращения граждан и юридических лиц в суд, 
но и в процессе судебного рассмотрения и 
разрешения споров в случаях, когда вопрос 
отнесен к компетенции судебных органов.

Нотариус может значительно упростить 
и ускорить процесс разрешения дел судами, 
способствовать более тщательному исследо
ванию обстоятельств дела, обеспечению кон
ституционного права человека и гражданина на 
судебную защиту. Кроме того, как орган пре
вентивный, нотариус обеспечивает исполнение 
обязательств без обращения в суд.

Как видно, нотариусы выполняют также 
функцию предотвращения споров между 
отдельными лицами в целом, помогают системе 
правосудия, способствуя скорейшему прекра
щению возникшего конфликта, и помогают 
системе правосудия, облегчая нагрузку на суд.

Эти функции нотариусов показывают, что 
они выполняют функцию, аналогичную функции 
судов. Потому что первая функция судов – раз-
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решать споры, а вторая – предотвращать споры 
как естественное следствие первой функции. 
Первая функция нотариуса заключается в пред-
упреждении возникновения споров, а вторая 
функция – в обеспечении разрешения возника-
ющего конфликта. 

Можно констатировать, что функция судов – 
исправительно-охранительная (фиксирующая), а 
функция нотариусов – содействие исправитель-
но-охранительной функции. Иными словами, в 
отличие от суда, нотариус выполняет функции, 
направленные на юридическое закрепление 
гражданских прав и предотвращение их нару
шений в будущем. В отличие от судебной дея
тельности, предметом деятельности нотариуса 
являются только бесспорные дела, и можно 
сказать, что нотариус является институтом 
предварительного правосудия. Кроме того, роль 
нотариуса еще больше возросла в наше время, 
когда нотариус перенес электронный учет всех 
нотариальных сделок в Единую информацион-
ную систему нотариуса, которая носит название 
Информационная система Союза нотариусов 
Турции. Помимо безопасности и защищенности 
юридически значимых сделок, создана мощная 
электронная инфраструктура для обеспечения 
скорости и качества нотариальных услуг по 
принципу «одного окна». 

Положение о проведении нотариальных 
операций в электронном виде в Турции вступило 
в силу 1 марта 2016 г. Положение подготовлено 
на основании статьи 198/А Закона «О нотариате» 
от 18.01.1972 г. под номером 1512. 

В соответствии со статьей 2 вышеуказанного 
Положения «Положение определяет нотариаль-
ные сделки, которые могут совершаться в элек-
тронной среде с использованием защищенной 
электронной подписи в присутствии или в от-
сутствие нотариуса, а также нотариальные сдел-
ки, требующие использования временной метки, 
которое определено в Законе об электронной 
цифровой подписи за № 5070 от 15.01.2004 года 
обработку, хранение, отправку в электронном 
виде заинтересованным и другим лицам или 
учреждениям нотариальных действий, опреде
ленных статьей 61 и иными статьями Закона «О 
нотариате»». Охватывает процедуры и прин
ципы, касающиеся технических и администра
тивных требований, необходимых для осущест
вления нотариальных действий в иностранных 
государствах в электронном виде.

Согласно пунктам 1, 2, 3 статьи 5 Положения 
«Сделки, предусмотренные законодательством, 
также могут осуществляться в электронной 

среде с использованием защищенной элек
тронной подписи. Во всех нотариальных опера
циях с защищенной электронной подписью 
используется отметка времени. Но в то же вре-
мя, нотариальные действия, требующие законом 
удостоверения в специальной форме, и договоры 
гарантии не могут быть заключены с помощью 
электронной цифровой подписи».

Таким образом, во всех нотариальных 
действиях с защищенной электронной подписью 
используется отметка времени. Нотариальные 
действия, требующие оформления в виде упо-
рядычевания и действия, в которых необходи-
мо проведение процедуры по получению во-
леизъявлений, осуществляются в присутствии 
нотариуса. В таких случаях подготовительные 
работы, к примеру подготовка проекта нотари-
ального действия, высылка для этого необходи-
мых документов, могут начинаться при помощи 
электронно-цифровой подписи через Информа-
ционную систему Союза нотариусов Турции, 
однако нотариальное действие должно быть 
совершено в присутствии нотариуса. Сделки, 
которые не требуют формы упорядычевания 
или не требуют заявления о волеизъявлении 
перед нотариусом, могут быть инициированы и 
завершены с помощью безопасной электронной 
подписи через Информационную систему Союза 
нотариусов Турции. Все этапы, включая выдачу 
документа, осуществляются в электронном виде. 
Сделка завершается взиманием нотариальных 
сборов, налогов, пошлин и других расходов. 

В соответствии со статьей 6 вышеупомянутого 
Положения следующие действия могут быть 
совершены без присутствия нотариуса, с защи
щенной электронной подписью через Инфор
мационную систему Союза нотариусов Турции:

1) свидетельствование верности переводов,
2) процедуры регистрации,
3) действия по установлению,
4) свидетельствование копии и выписок,
5) утверждение тетради решений,
6) уведомление и уведомление без 

подтверждения подписи.
Так как нотариат Турции является нотариатом 

латинского типа, то в своей нотариальной 
деятельности нотариусы руководствуются прин
ципами латинского нотариата. С одной стороны, 
нотариус – это представитель государства, кото-
рый наделил его полномочиями на совершение 
нотариального действия, а с другой – нотариус 
несет личную имущественную ответственность 
за совершение им и его уполномоченными на 
подпись работниками нотариального действия. 
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Нотариусы обязаны в своей деятельности со-
блюдать принципы беспристрастности (статья 
37 Закона «О нотариате») и законности (статья 
53 Закона «О нотариате»), тайны нотариальной 
деятельности (статья 54 Закона «О нотариате»). 
Особенностью при принятии на должность но-
тариуса является дача клятвы в соблюдении 
принципов нотариальной деятельности в соот-
ветствии со статьей 37 Закона «О нотариате».

Заключение

Слово нотариус происходит от латинского 
слова notarius и означает делать заметки, писать, 
что до сих пор имеет под собой основу. Можно 
сказать, что основная работа нотариуса связана 
с ведением записей, перепиской. В современном 
обществе нотариус в Турции имеет особый ста-
тус, а его нотариальные действия носят особый 
характер. Можно сказать, что от качества работы 
нотариуса зависит нормальное функционирова-
ние гражданского общества, его эффективность 
в защите имущественных и законных интересов 
граждан и юридических лиц. Нотариус, удосто-

веряя документы, выступает от имени от имени 
государства, используя некоторые публичные 
полномочия, но в то же время нотариус в Тур-
ции является самозянятой профессией. Согласно 
статье 1 Закона «О нотариате» № 1512 Турецкой 
Республики «Нотариусы удостоверяют действия 
и выполняют другие обязанности, возложенные 
законом, в целях обеспечения правовой безопас-
ности и предотвращения споров». В этом кон-
тексте документы, удостоверенные нотариусом, 
предотвращают передачу споров в судебные ор-
ганы и обеспечивают более быстрое разрешение 
споров. Сейчас в Турции активно внедреяется и 
электронный нотариат, предусмотрено удален-
ное совершение нотарильных действий. Однако 
даже с его введением большая часть нотариль-
ных действий совершается в нотариальной кон-
торе нотариусом, так как требует проведения 
определенных процедур при нотариусе. 

В работе изложены некоторые отличитель-
ные особенности наступления отвественности 
нотариуса Турции. В целом статья, по нашему 
мнению, может быть полезной для изучения на-
шими правоведами. 
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ALTERNATIVE DISPUTE RESOLUTION  
METHODS IN TURKISH LAW AND MEDIATION

One of the priority directions of legal reform at the present stage of development is the improve-
ment of the system of application of alternative means of dispute resolution, designed to effectively 
and promptly ensure the resolution of disputes arising in civil law and related spheres of society in 
the process of building a democratic rule of law. To resolve the issues of the dispute, the subjects, 
the participants must come to a compromise in order to satisfy the requirements for each other. This 
issue is relevant for all countries of the world, which, to a greater or lesser extent, carry out transforma-
tions of civil justice systems for various periods of time. In this regard, it is obvious that today, both 
in developed and developing countries, significant experience has been formed and accumulated in 
reforming this area, which can form the basis of similar transformations in Turkey and significantly 
contribute to facilitating ongoing reforms by avoiding other people’s mistakes and using mechanisms 
to obtain positive results.

Key words: reform, disputes, civil law, subject, mediation.
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Түрік құқығындағы дауларды шешудің  
балама әдістері және медиация

Дамудың қазіргі кезеңіндегі құқықтық реформаның басым бағыттарының бірі 
демократиялық құқықтық мемлекет құру процесінде азаматтық құқықта және қоғам өмірінің 
сабақтас салаларында туындайтын дауларды тиімді және жедел шешуді қамтамасыз етуге 
арналған дауларды шешудің балама құралдарын қолдану жүйесін жетілдіру болып табылады. 
Дау мәселелерін шешу үшін субъектілер, қатысушылар бір-біріне қойылатын талаптарды 
қанағаттандыру үшін ымыраға келуі керек. Бұл мәселе әлемнің барлық елдері үшін өзекті 
болып табылады, олар азды-көпті әртүрлі уақыт кезеңдерінде азаматтық сот ісін жүргізу 
жүйелерін қайта құруды жүзеге асырады. Осыған байланысты, бүгінгі таңда дамыған және 
дамушы елдерде Түркиядағы осындай өзгерістердің негізін құрайтын және басқа адамдардың 
қателіктерін болдырмау және оң нәтиже алу тетіктерін пайдалану арқылы жүргізіліп жатқан 
реформаларды жеңілдетуге айтарлықтай ықпал ететін осы саланы реформалаудың айтарлықтай 
тәжірибесі қалыптасып, жинақталғаны анық.

Түйін сөздер: реформа, даулар, азаматтық құқық, субъект, медиация.
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Альтернативные методы разрешения споров  
в турецком праве и посредничество

Одним из приоритетных направлений правовой реформы на современном этапе 
развития является совершенствование системы применения альтернативных средств 
разрешения споров, призванной эффективно и оперативно обеспечить разрешение 
споров, возникающих в гражданском праве и смежных сферах жизни общества в процессе 
построения демократического правового государства. Для разрешения вопросов спора 
субъекты, участники должны прийти к компромиссу, чтобы удовлетворить требования к 
друг другу. Этот вопрос является актуальным для всех стран мира, которые в большей 
или меньшей степени в течение различных по продолжительности периодов времени 
проводят преобразования систем гражданского судопроизводства. В этой связи очевидно, 
что на сегодняшний день как в развитых, так и в развивающихся странах сформирован 
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и накоплен значительный опыт реформирования данной области, который может лечь в 
основу аналогичных преобразований в Турции и существенно способствовать облегчению 
проводимых реформ за счёт избегания чужих ошибок и использования механизмов 
получения положительных результатов.

Ключевые слова: реформа, споры, гражданское право, субъект, медиация.

Introduction

The term “Alternative Dispute Resolution” or 
“ADR” implies a wide range of dispute resolution 
mechanisms that are alternative to the consideration 
of disputes in the courts.

This term can be used to refer to various dispute 
resolution mechanisms, ranging from negotiations to 
reach a settlement agreement (facilitated settlement 
negotiations), in which the parties to the dispute 
are encouraged to conduct direct negotiations 
before resorting to other legal dispute resolution 
mechanisms, and to arbitration, which can be very 
similar to litigation.

The system of alternative dispute resolution 
(ADR) is a set of tools and mechanisms that form 
the procedures for resolving and out-of-court 
settlement of disputes arising between the subjects 
of legal relations. At the same time, the ultimate 
goal of using APC is to resolve the conflict at the 
lowest cost for all its participants.

In this regard, the ADR system grows out of 
the correlation of three basic positions of conflict 
resolution in conflictology – power, rights and 
interests.

The position of power assumes that the interests 
of one side are suppressed due to the power 
advantage of the other side. It can be physical 
strength, numerical or technical superiority, 
finances or status, etc. This approach provides 
a quick solution to the problem and ensures the 
achievement of results.

The trial initially involves a confrontation 
between the parties and often further disrupts the 
relationship between them. Often, the issuance of a 
court decision does not mean a valid resolution of 
the conflict, but on the contrary, it can provoke its 
escalation. Not only the loser, but also the winning 
side is not satisfied with the result achieved.

The interest-based approach assumes that in 
order to resolve a dispute, the parties try to determine 
what was the basis for the dispute and, if possible, 
satisfy those interests that were infringed.

In the modern world, ADR is most common in 
commercial law, but in a number of countries these 
mechanisms are also used in civil proceedings. 
ARS are a less formal procedure compared to the 

procedure for considering cases in courts, they 
allow to significantly relieve the judicial system, 
while resolving the conflict that has arisen.

The main prerequisites for the use of ADR are:
- the parties to the conflict have a desire to 

preserve the existing relations between them by 
resolving the dispute through negotiations,

- the legal framework for conflict resolution 
does not make it possible to resolve the conflict in 
such a way that the solution is final and satisfactory 
for all parties,

- there is a need to resolve the conflict by the 
least painful means due to the need to preserve or 
terminate long–term relationships (for example, 
in family conflicts, conflicts with neighbors, in 
partnerships, etc.),

- between the parties to the conflict have multiple 
procedures or the conflict is complex,

- the situation requires a high level of 
confidentiality or separate discussion between the 
parties,

- the conflict affects the interests of more 
participants than only the direct parties to the conflict 
in the judicial process,

- the need to reduce the costs of dispute 
resolution,

- the parties want to resolve the conflict less 
formally,

- the parties want to resolve the conflict faster.
The position of law works where there is 

an application of the law in court, arbitration or 
arbitration court, any instructions, regulations, rules. 
In addition, this approach may include exerting 
pressure using the procedure of enforcement 
proceedings, business traditions, professional 
and ethical standards. In recent years, various 
countries have been working to create a uniform 
mediation model that can be applied in international 
child abductions. These countries continue these 
activities through some of their organizations and 
create mediation projects in accordance with The 
Hague Child Abduction Convention. We can show 
examples of these projects as the Reunite Project 
in the United Kingdom (https://www.reunite.org/) 
and the MiKK project in Germany (https://www.
mikk-ev.de/). Thanks to these projects, mediation 
in disputes related to child abduction and, in some 

https://www.reunite.org/
https://www.mikk-ev.de/
https://www.mikk-ev.de/
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cases, online mediation we see that the process is 
being operated.

Indeed, it is obvious that there are numerous 
benefits of using technology in mediation91. 
Online mediation brings them closer to each other 
rather than putting a distance between the parties. 
Decoupling between the parties, online mediation 
brings them closer to each other. Considering 
that the distances are determined according to the 
personal location of the parties, online mediation 
will provide or offer electronic proximity to the 
parties instead of putting a distance between the 
parties. Dec. Thus, the existence of the parties in 
different countries as the subject of disputes related 
to international child abductions is geographical the 
distance can be eliminated with the contribution 
of online communication tools. It is natural that 
concerns arise when negotiations are conducted 
online. Due to these concerns, online mediation has 
been criticized from many angles. 

Currently, the geographical distance between 
the countries where the parties are located 
Decisively as it increases, it is seen that even those 
who are skeptical about the contribution of online 
communication tools take a step back in some 
cases92.Since the adoption of the Law on Mediation 
in Legal Disputes No. 6325 of 22/6/2012 in Turkish 
legislation, alternative dispute resolution methods, 
in fact, and when they find their place in practice, 
do not enter into any competition with state judicial 
authorities, do not act in the function of interference 
with the right to judicial proceedings, do not create 
such functions as an exception, they continue to act 
as a method of dispute resolution (Pekcanıtez 2015). 
In this sense, the current state of alternative dispute 
resolution methods is a well-established procedure, 
since the State provides funds in various and flexible 
ways that accompany the judicial proceedings 
without hindering the judicial application, sometimes 
even at a certain level. 

Thus, mediation, which is common in the 
framework of alternative dispute resolution methods, 
is sometimes an additional adjective in terms of the 
nature of dispute resolution. Another point of view 
related to this is that, as the main goal and area of best 
practice of alternative dispute resolution methods, 
the absence of public order creates the possibility of 
decommunization, especially the will of the parties, 
in which more disputes can be resolved between 
the parties without increasing the presence and 
disagreements, as well as without increasing the 
burden of the court (Pekcanıtez 2015).

Thus, procedural activity is provided for in 
accordance with article 3/1 of the Law on Mediation 

in Legal Disputes, in which the parties can freely 
apply to the mediator, as well as refuse him at will, 
as well as in accordance with article 5/1 of the Rules 
of the Law on Mediation in Legal Disputes. Another 
basic principle of mediation is equality. About this 
HUAC M.3/2 and the Law on Mediation in Legal 
Disputes

His ruling mentions that he has equal rights 
throughout the 5/2 process. In the doctrine of 
alternative dispute resolution methods, some authors 
recognize as “types of solutions”. Somehow, if we 
sort them, it looks like this;

In the doctrine of alternative dispute resolution 
methods, some authors also recognize ‘solution 
types 3’. Somehow, if we list them, it is as follows;

1. Negotiation
2. Unbiased preliminary assessment,
3. Detection or detection of cases,
4. Short hearing,
5. Mediation-Arbitration.
Negotiation
By observing a common interest, the negotiation 

is carrying out the necessary communications to 
obtain the maximum benefit at the request of the 
stakeholders through the persons representing the 
parties. Rather, when a certain result is reached, 
negotiations are available in all alternative dispute 
resolution methods.

It is understood that the parties meet directly or 
with the contribution of their representatives, and a 
third person cannot contribute to such a meeting.

Unbiased preliminary assessment
In order to achieve a solution to the dispute, the 

parties, by a third party independent at the beginning 
of the dispute, the formation and subsequent 
development kayidedece about him and reaching an 
agreement on the patrol carried out by the presidency 
on a third party objective and the method of envisioning 
experienced alternative dispute resolution neutral 
pre-assessment method says .This method provides 
information and documents submitted by the parties 
in fact, the emergence of the dispute, the development 
and the future situation of what kind of process should 
be followed and how it can be met with, presented 
by an expert in the evaluation and preparation of a 
report for resolution. For this reason, the two parties 
have a new perspective on the dispute and come to 
a decision about the direction and method that they 
should follow.

Detection or detection of cases
In the method of detection or detection of 

cases, the case detectorist listens to the information 
submitted by the parties, evaluates and analyzes 
them.
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In addition, if additional information is required 
from the parties and witnesses, October conducts 
separate interviews, undertakes to deepen, research 
and study the problem, and at the end of the activity 
also keeps a report with or without recommendations 
and presents it to the interested parties.

Short hearing
A short trial, impartial and independent third-

party with the participation of Representatives 
binding supplies won’t find a solution or a solution 
in a way to improve the function of mismatch, 
it’s a problem almost internalizing and privacy to 
further review and evaluation with emphasis on an 
alternative method of conflict resolution.

Mediation-Arbitration
There is an opinion that this method has a mixed 

structure. The peculiarity of this method, which 
includes both mediation and arbitration, is that the 
parties first apply to mediation, and if the mediation 
process does not achieve the desired expectation 
(if it does not bring success), the dispute will now 
proceed by arbitration to resolve the dispute. For 
this reason, “mediation-arbitration” is the definition 
of a system in which mediation and arbitration are 
applied together.

The person who acts as a mediator during the 
dispute may then become the person who decides on 
the dispute as an arbitrator.

Results

In this article, I wrote (AUÇ/ADR-Alternative 
Dispute Resolutions), it was understood that 
mediation as an Alternative Dispute Resolution 
method in Turkish Law is a voluntary procedure 
for the parties as a rule, it is not binding and 
does not eliminate its burden in the state judicial 
system and does not compete with it if it is not 
satisfied. Although in a short time, since the 
law No. 6325 HUAK was adopted, it should be 
recognized that there is a new legal procedure that 
is developing even from day to day and decisively 
needs constant use among both real and legal 
persons. Although this process has been on the 
agenda in developed states since the 1960-1970 
century, we can say that this system has developed 
quite rapidly in a very short time in Turkish law. 
At this time, the point I have emphasized is that 
alternative Dispute Resolution methods such as 
Negotiation, Impartial preliminary assessment, 
Determination or determination of cases, Short 
hearing, Mediation-Arbitration are evaluated 
during a dispute and contribute to the dispute 
resolution function. The main mediation is that 

the AUC is the most effective and most widely 
functioning during this time.

Mediation is the provision of the necessary 
activities and communication by a third party to the 
opposing parties in order to offer their own solutions 
and their own production by bringing together the 
parties who encounter disputes, aiming to keep 
in touch and negotiate, to understand each other 
Decisively.

Thus, the ADR procedures in the current doctrine 
constitute the following benefits:

1. To calculate the time of the parties with court 
costs during the case.

2. To contribute in reducing the workload of the 
court.

3. Increase the confidence of the parties in the 
justice system.

4. To provide appropriate solutions on the 
requests of individuals.

5. Continuation of values in business contacts 
and relations of the parties engaged in other relations.

6. To introduce to society the existence of 
practices in dispute resolution or a more efficient 
alternative to litigation.

It is an important development that some 
statements about the operation of the online 
mediation process are included in the Guide. 
Although it is not detailed, the fact that the issue is 
addressed under many headings and the use of this 
route is considered as an option depending on the 
nature of the concrete event shows that an approach 
that encourages the central authorities of the states 
to use this route has been adopted in the Manual. 
Considering the statements made on this subject, 
the Guide recommends that the parties meet face-to-
face in the same environment, if possible, as many 
expert mediators have indicated references.

However, it concluded that if it is “appropriate 
and impossible” for both parties to be physically 
present at the mediation session, the possibility 
of long-distance, i.e. online, mediation or indirect 
mediation may also be considered.

We can understand the expression “if it is not 
appropriate and possible” for both parties to be 
physically present at a mediation session contained 
in the guide as follows: Face-to-face mediation may 
not be “appropriate” in terms of time or expense, 
as well as in terms of the circumstances of the 
concrete event it may not be ”possible”. That is to 
say, Mediation negotiations can be carried out by 
electronic mail, video call over the Internet, phone 
call, so that the process is more it will progress 
quickly. The rapid progress of the process will 
eliminate the uncertainty associated with the child’s 
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condition. If the parties urgently agree on the return 
of the child to his habitual residence, the child will 
be able to return without achieving social integration 
with the place where he was abducted, or if the parties 
agree that he will stay in that place, the child will 
be able to achieve social integration more quickly 
and establish his habitual residence in the country 
where he was abducted. Shortening the process by 

using online mediation instead of extending the 
process with face-to-face negotiations, it will serve 
to protect the superior benefit of the child, which is 
also the main purpose of the contract.

In the online mediation process, additional cost 
items such as accommodation, meals, domestic 
transportation arising from the face-to-face 
mediation process are not included.
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