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PROBLEMS OF LEGAL REGULATION
OF INTERCULTURAL COMPETENCE OF A TEACHER
ON THE EXAMPLE OF LEGAL EDUCATION

The number of international students is one of the indicators of the international effectiveness of
universities. That is why we are working to improve the intercultural competence of teachers and staff
of Kazakhstani universities who work (or will work) with foreign students. The insufficient level of the
teachers’ ICC complicates the educational process, levels the opportunity to take advantage of the in-
tercultural environment for learning, can lead to a deterioration of group interaction and, as a result, to
a decrease in the prestige of education in the eyes of foreign students. The focus on the development of
a scientific and methodological base for the expansion of the teachers” MCC, thus, confirms the compli-
ance of our project with the growing need to train teachers of the Kazakh higher school to work with a
multilingual (and multicultural) audience of foreign students.

The aim of the research is to develop a conceptual, legal and methodological framework for build-
ing a sustainable model for expanding the intercultural competence (ICC) of teaching lawyers, with the
aim of introducing and improving the ICC for training lawyers-teachers of Kazakhstan higher school to
work with a multilingual (and multicultural) audience represented by foreign students. The results of the
research will contribute to building more effective models for solving new socio-pedagogical and edu-
cational tasks that the expansion of international academic contacts brings, which in the long term will
serve to strengthen the competitiveness of higher education in the Republic of Kazakhstan.

The article is based on the materials of a scientific project on the topic: Intercultural competence of
a university teacher and its impact on improving the competitiveness of higher education in Kazakhstan.

Key words: the right to education, legal education, foreign and exchange students, competitiveness
of Kazakhstan’s education, intercultural communicative competence.

K.H. Aiaapxatosa'”, K.A. Koxabek', A.A. TacbyaaTosa’,
C.K. AtaxaHosa', b.C. LLlaHwap6aesa?
'OA-Papabu aTbiHAarbl Kasak, yATTbIK, yHMBepcuTeTi, KasakcTaH, AAMaThl K.

2EypasusAbIK, TEXHOAOTMSIABIK, YHUBepcuTeTi, KasakcTaH, AAMathbl K.
*e-mail: Kulyash.Aidarhanova@kaznu.kz

KYKbIKTbIK 6iAiM 6epy MbICAAbIHAQ OKbITYLUbIHbIH,
M3AEHHMapPaAbIK, KY3bIPeTTIAINH KYKbIKTbIK peTTey maceAeAepi

LLleTeAAiK CTyAEHTTEP CaHbl YHMBEPCUTETTEPAIH XaAbIKQPAAbIK, TUIMAIAITIHIH, KepceTKilTepiHiH,
6ipi 60AbIN Tabbiraabl. COHAbIKTaH Aa 6i3 WETEAAIK CTYAEHTTEPMEH >KYMbIC iCTEMTIH Ka3aKCTaHAbIK,
YHUBEPCUTETTEPAIH  OKbITYLIbIAAPbl MEH KbI3METKEPAEPIHIH M8AEHMETAPAAbIK,  KY3bIPETTIAIrH
apTTbIpy YWIiH >XYMbIC icTeiMi3. OKbITYLIbIAQPABIH MOAEHMETAPAADBIK, KY3bIPETTIAINT  AEHreniHiH,
JKETKIAIKCI3AiIN  6iAiIM  6epy npoueciH KublHAATaAbl, OKbITY YLIiH MOAEHMETAPaAbIK, OpPTaHbIH
APTbIKWbIABIKTAPbIH MaAAAAHY MYMKIHAITIH >KOSAbI, TONTbIK 63apa iC-KUMbIAAbIH, HalLlapAdyblHa >KoHe
COHbIH CaAAapbIHaH LLIETEAAIK CTYAEHTTEPAIH KO3 arAbiHAA BiAiM Bepy BeAeAiHiH ToMeHAeYiHE BKEAYi
MYMKiH. OKbITywbiAapAbliH MAK KEHENTY YLLIiH FbIAbIMM-BAICTEMEAIK Oa3aHbl AambiTyFa 6aca Hasap
ayAapybl, ocblAaiiiia, 6i3AiH K06aMbI3ABIH LLETEAAIK CTYAEHTTEPAIH KOMTIAAI (kaHE MYyAbTUMBAEHM)
AYAMTOPUSCHIMEH >KYMbIC icTey yuiH KasakCTaHAbIK, >KOFapbl MeKTebi OKbITYLIbIAAPbIH AasipAayFa
A€reH KXKEeTTIAIKTIH ecCin KeAe >KaTKaHblHbIH COMKECTIriH pacTanAbl.

3epTTeyaiH MakcaTbl Kern TiAAl (OKBHEe Kemn MOAEHMEeTTI) ayAMTOPUSMEH >KYMbIC iCTey YLiH
KasakCTaHHbIH >KOFapbl MeKTEDiHIH 3aHrep-oKbITylbIAAPbIH - AasipAay YuwiH MAK eHrisy >keHe
JKETIAAIPY MaKCaTbIHAQ 3aHMep-0KbITYLLbIAQPAbIH MBAEHWETAPAABIK, KY3bIPeTTiAiriH (MAK) KeHenTyAlH,
TypakTbl MOAEAIH KYPY YLUIH TY>XXbIPbIMAAMAAbIK, KYKbBIKTbIK, YX8HE 8AICHAMaAbIK Herisai a3ipaey
6OAbIN TabblAaAbl. 3epTTey HOTMXEAEpi XaAblKapaAblK, aKaAEMMSAbIK 6OaliAaHbICTapAbl KEHEUTyre

4 © 2022 Al-Farabi Kazakh National University
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AABIM KEAETIH >KaHa SAEYMETTIK-TIEAArOrMKaAbIK, XKeHe BIAIM 6epy MIHAETTEPIH Lelly YLiH HEeFYPAbIM
TUMIMAI MOAEAbAEP KypyFa bIKMaA eTeTiH GoAaabl, OyA y3ak mepsimai nepcnektmBasa Kasakcrad
Pecny6amkacbiHAQ xKoFapbl GiAIMHIH 6acekere KabiAeTTIAIMH HbIFAMTyFa KbIBMET eTeA|.

Makaa fbiAbIMM XK06aHbIH, MaTeprMarAapbl HETi3iHAE KasbIAFaH: YHMBEPCUTET OKbITYLIbICbIHbIH,
MOAEHMapaAbIK, Ky3blpeTi xeHe OHbiH KaszakcTaHAarbl >kofapbl GiAiMHIH Oacekere KabiAeTTiAiriH
apTTbIpyFa acepi.

Tyiin ce3saep: GiAIM aAy KyKbiFbl, 3aHrepAik OiAIM, LIETEAAIK CTYAEHTTEP MeH CTYAEHTTep
aAMacybl, KasakCTaHAbIK, 6iAiM 6epyaiH 6acekere KabiAETTIAIr, MOAEHMETAPAAbIK, KOMMYHUKATUBTIK
KY3bIPETTIAIK.

K.H. AnnaapxaHosa'", K.A. Koxabek', A.A. TacbyaaTosa’,
C.K. AtaxaHosa', b.C. LLIaHwap6aesa?
'Kasaxckuii HauMOHaAbHbIN yHMBEpCUTET uMeHn anb-MDapabu, KasaxcraH, r. AAmarbl
2EBpasuicknii TexHoaormyecknii YHueepcuTeT, KasaxcTaH, r. AAmMathbl
*e-mail: Kulyash.Aidarhanova@kaznu.kz

Mpo6AeMbl NPaBOBOro peryAMPoOBaHUS MEXKKYAbTYPHOI KOMIMETEHTHOCTH
neaarora Ha npumepe PUAMYECKOro obpa3oBaHus

KoAMYecTBO MHOCTpaHHbIX CTYAEHTOB $SIBASETCS OAHMM M3 MoKasaTeAell MeXAyHapOAHOW
3(ppeKkTUBHOCTN YHMUBEPCUTETOB. MIMEHHO MO3TOMY Mbl paboTaem Haa MOBbILLEHWEM MEXKYAbTYPHOM
KOMMETEHTHOCTM MPENOAABATEAEN U COTPYAHMKOB Ka3axCTaHCKMX YHUBEPCUTETOB, KOTOPble paboTaioT
(MAn 6yayT paboTaTtb) C MHOCTPAHHbIMU CTYAEHTamu. HeaOoCTaTOUHbIi YPOBEHb MEXKYAbTYPHOM
KOMMETEHLMN MPENOAABATEAEN YCAOXKHSIET 06Pa30BaTEAbHbIN MPOLECC, HUBEAMPYET BO3MOXKHOCTb
BOCMOAB30BaTbCsl MPEUMYLLECTBAMU MEXKYAbTYPHOM CPeAbl AAS OOYYEeHUSs, MOXKET MPUMBECTU K
YXYALLEHMIO FPYNMNOBOrO B3aMMOAENCTBUS U, Kak CAEACTBME, K CHUXXEHUIO NMPecTm>Ka 06pasoBaHus B
rAa3ax MHOCTPAHHbIX CTYAEHTOB. AKLEHT Ha pasBUTUE HAayYHO-MeToAMYeCKon 6asbl AAS pacLLUMpeHmst
MEXKYAbTYPHOM KOMMETEHLUMM MpernosaBaTeAeit, Takum o6pa3oMm, MOATBEPXKAAET COOTBETCTBME
Halllero npoekTa pacTyliei NoTpebHOCTH B MOArOTOBKE MpenoAaBaTeAel Ka3aXCKOW BbICLLEN LUKOAbI
AAS PaBOTbl C MHOTOSI3bIMHOWM (M MYABTUKYABTYPHOM) 2y AUTOPUEN MHOCTPAHHbIX CTYAEHTOB.

LleAblo Mccaep0BaHUS SBASIETCS pa3paboTKa KOHUENTYaAbHOM, MPAaBOBOM M METOAOAOMMYECKOM
OCHOBbI AASl MOCTPOEHWSI YCTOMYMBON MOAEAU PACLLUMPEHWNS MEXKYAbTYpPHOM kKomneTeHumn (MKK)
npenoAaBaTeAEN-IOPUCTOB C LIEAbIO BHEAPEHWS 1 coBepLleHCTBOBaHNS MKK AAS MOAFOTOBKM IOPUCTOB-
npernosaBaTeAen BbiCLLen WKOAbl KasaxcTaHa AAS paBGoTbl C MHOMOSI3bIYHOM (M MYABTUKYAbTYPHOW)
ayAMTOpUEN, NPEACTAaBAEHHOW WHOCTPaAHHbIMKM CTyAeHTamu. Pe3yAbTaTbl mMccAepOBaHus GyAyT
cnoco6cTBoBaTh MOCTPOEHUIO GoAee 3EKTUBHLIX MOAEAEN AASl PELIEHWs HOBbIX COLMAAbHO-
neAarormyeckmx M o6pasoBaTeAbHbIX 33Aad, KOTOpPble HeCyT C coBOM pacluMpeHne MeXAYHAPOAHbIX
aKaAeMMUEeCKMX  KOHTAKTOB, UTO B  AOATOCPOYHOM  MEPCreKTUMBE  MOCAYXMUT  YKPEnAeHWio
KOHKYPEHTOCNOCOOHOCTH BbicLLero o6pasoBaHms B Pecrybanke KasaxcraH.

CrtaTh9 HammcaHa Ha OCHOBE MaTepMaAOB HAy4HOro mnpoekta Mo Teme «MexXKyAbTypHas
KOMMETEHLIMSI BY30BCKOrO MPENOAABaTEAS U €e BAWUSHME HA TMOBbIWEHME KOHKYPEHTOCNOCOOGHOCTH
Bbicllero obpasoBaHus B KazaxcraHe».

KatoueBble cAoBa: NMpaBo Ha o6pasoBaHue, pUAMYECcKoe 06pa3oBaHe, MHOCTPAHHbIE CTYAEHTDI
M CTYAEHTbl Mo 06MeHy, KOHKYPEHTOCMOCOOGHOCTb Ka3axCTaHCKOro 06pa3oBaHUsl, MEXKYAbTYpHas
KOMMYHMWKaTMBHAs KOMMNETEHTHOCTb.

Introduction

The scale of the problem to enhance the ICC of
the university teachers and staff is both, cross-na-
tional (due to the topicality of internationalizing
higher education in Kazakhstan and in other states
wishing to open their education for foreign students)
and cross-sectional (since effective learning in a
multi-cultural environment goes beyond the pure
educational sector but reaches out to other spheres
such as, administration and business, not to men-
tion social communication and interaction). The last
two decades witnessed “a rise in the popularity of

study abroad programmes” worldwide (Tarchi&Su-
rian, 2021: https://www.researchgate.net). Globally,
the number of international students has risen from
2 million in 1998 to 5,3 million in 2017 (OECD,
2019: www.oecd-ilibrary.org). The number of in-
ternational students is among the indicators of the
international efficacy of universities in, e.g. Times
Higher Education (THE) World University Ranking
(https://nacada.ksu.edu).

Internationalization of higher education (HE) is
a trend relevant for Kazakhstan where 89 foreign-
ers who demonstrated excellence in studies were
enrolled in higher educational programmes in 2019
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within the Scholarship programme for education of
foreign students at the universities of Kazakhstan.
In 2021, the number of foreign students in Kazakh-
stan who received education grants increased up
to 240 scholarships for all the levels of higher and
post-graduate education (Scholarship programme in
Kazakhstan, 2021). Interest for obtaining education
in Kazakhstan increased among the foreign citizens
also when it comes to applying for international mo-
bility grants with the placement in Kazakhstan, as
well as for governmental and inter-governmental
support funding. If in 2019, the number of foreign
students was 16 thousand individuals, in 2021 this
number increased up to 25 thousand individuals,
which make approximately 6.5 per cent of the to-
tal number of students in Kazakhstan (Kazakhstan’s
Independent Agency for Quality Assurance in Edu-
cation, 2021: https://iqaa.kz).

In 2021 the National project entitled ’Quality
education “Educated nation” was adopted by the
Government of Kazakhstan, envisioning a set of
measures aimed at increasing the international at-
tractiveness of national education (Decree of the
Government of Kazakhstan of 12 October 2021:
www.adilet.zan kz). This project inter alia empha-
sizes that internationalization of higher education is
a tendency to remain topical for all the national uni-
versities. Among the universities of Kazakhstan our
partner universities, al-Farabi Kazakh National Uni-
versity in Almaty and International Kazakh-Turkish
University named after Akhmet Yassawi in Turk-
estan stand out as the universities accommodating
15 per cent of all the Turkic-speaking foreign states.

At the same time, internationalization brings
in “multiple diversities in any given classroom or
academic program” (Lee, 2017: 85). The growing
diversity in higher education requires not only ex-
cellent language skills from all the participant of the
educational programmes, but also an ability to effec-
tively communicate in an intercultural environment
(Tarchi&Surian, 2021: https://www.researchgate.
net). Known (in most general terms) as intercultur-
al communicative competence (ICC), the said abil-
ity is as significant in an intercultural environment
as education per se. Research, for example, shows
that in the sector of international business and com-
merce candidates with proven strong IC often have
an advantage over other candidate, even though the
educational level of the former were lower (Sercu,
2004: 75) (Deardorft, D. 2011: 11).

Mastering IC is significant for all actors in high-
er education: public authorities, university manage-
ment and teachers, not to mention the students them-
selves, because living in a diverse society or mere

exposure to another culture does not automatically
mean the ability to effectively solve intercultural
issues and effectively communicate in an intercul-
tural environment (Deardorff & Jones, 2012: https://
sk.sagepub.com).

Current research findings in the area of ICC in
higher education conducted by the scholars in Ka-
zakhstan (Amirova et al., 2016: 96, Ignatova et al.,
2015: 127) and by the international scholars reveals
that conflicts rising in a multi-language and multi-
cultural environment as well as the need to repeat
the material for the students who do not master the
language of instruction well, impedes the education-
al process. This proves the urgency for expanding
the Cll-related research in Kazakhstan since master-
ing the ICC becomes a significant pedagogical skill
for teaching foreign students. ICC deficiency on the
part of teachers can lead to poorer group interac-
tion within the classroom (Deardorff&Jones, 2012:
https://sk.sagepub.com) or cause an increased drop-
out rate as the result of (not always overt) attitudes
on the part of the teacher (Otten, 2003: 125). With
respect to the university staff, international support
officers and academic advisors, insufficient ICC
impacts the learning process indirectly, yet signifi-
cantly by adding to the stress of the advisors, who
are not always able to handle difficult intercultur-
al situations (Ali&Johns, 2018: https://nacada.ksu.
edu). And this is the crux of ICC, assessing concrete
conditions in education and communication, in or-
der to make the best out of the interaction (Goth&K-
jelsvik, 2020: 245).

Thus, the call for the enhanced ICC in higher
education comes from general societal need in so-
cial cohesion and accommodating diversity in edu-
cation (Riekkinen, 2018: 52). Amidst the conditions
of internationalizing higher education in Kazakh-
stan undertaking measures for enhancing the ICC
becomes crucial. Darla Deardorff, the most cited
author in the area of ICC, justifies the concept of
an “internationally competent faculty” (Deardorff,
2011:8). Nevertheless, in Kazakhstan the situation
of ICC competent faculties and advisors is far be-
hind the current research advancements. There is no
requirement of special pedagogical training includ-
ing in ICC neither for the university teachers, nor
from the university staff. To compare, in Finland,
the university teachers are increasingly encouraged
by the universities to obtain special training in uni-
versity pedagogics, of which a diversity component
is a part. Municipalities require for teaching migrant
children special ICC education from primary school
teachers, who are otherwise obligated by law to hold
an M.A. in pedagogics or an equivalent degree. The
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demand for increased ICC competence in education
is also relevant for Norway where changes were in-
troduced in education curriculums, which nowadays
include a stronger diversity component (Rosnes,
2018: 281). The recent law amendments require
from the university teachers training in university
pedagogics (UiO, Pedagogical Requirements: www.
uio.no). Nevertheless, neither Finland nor Norway
require ICC training from the other staff in the uni-
versity, which is in a way odd, since academic ad-
visors who work in international departments of the
university deal on a daily basis with foreign students
(Charles & Stewart, 1991: 173).

The implementation of research on the project
involves the use of an integrated methodology,
where each task is performed by the most optimal
research method, according to the presented state-
ment “task — method”

Task 1) Based on the conclusions of modern
scientific approaches to the MCC, identify strengths
and limitations in the national and regional legisla-
tion of the Republic of Kazakhstan (RK), program
documents and standards higher education, in rela-
tion to the place and role of the MCC in the educa-
tional process of universities with the participation
of foreign students.

Methodology

The composite model of the MCC is taken as
a basis: knowledge-skills-attitudes (Griffith et al,
2016: https://onlinelibrary.wiley.com). However,
our project is aimed at improving only two (cogni-
tive) elements of the MCC in an attempt to increase
the level of specialized knowledge and specific di-
dactic and communication skills and strategies. We
do not seek to detract from the importance of the
(affective component) attitudes, recognizing that it
is the individual characteristics of the teacher, iden-
tified using patterns formed as a result of interac-
tion between people in different situations, that are
responsible for showing concern, building trust and
closeness, sensitivity and respect for the views of
students (Hanssen, 2017: 9). However, attitudes as
well as personality traits are difficult to assess and
measure (Sercu, 2004: 75, Deardorff, 2011: 7, and
many others). For this reason, we leave the affec-
tive component of the MCC outside the scope of the
project At this stage of the development of scientific
views on the MCC, the focus of scientists is shift-
ing from studying “them,” moving to studying “us,”
putting more and more effort into understanding
how to cope with the learning process in the diver-
sity society (Rosnes, 2018: 276). The current scien-

tific approach highlights the advantages that a mul-
tilingual and multicultural environment can bring
to the educational process with the participation of
competent teachers (Cummins, 2019: 10, Ibrahim,
2016: 75). Thus, we are trying to show the ICC as a
two-way process: understanding the peculiarities of
the Kazakh teaching tradition and knowing what dif-
ficulties foreign students face in the two regions of
the Republic of Kazakhstan (we) is combined with
studying the basics of the main foreign teaching tra-
ditions (those that are most represented by foreign
students in the Republic of Kazakhstan) and how to
use strengths These traditions are in the multicultur-
al audience in the Republic of Kazakhstan (they).

Task 2)-3) Based on the conclusions obtained
by completing task number 1, to conduct a compar-
ative analysis of legislation and policy documents
in the field of higher education, as well as educa-
tional standards in the Republic of Kazakhstan, on
the one hand, and in Finland and Norway, on the
other hand. 3) To test the possibility of applying
the best practices of Finland and Norway studied
during task number 2 in the conditions of the Ka-
zakh higher school.

Methods and approaches. The leading method
is comparative law. The choice of jurisdictions for
comparative analysis is based on the technique of
comparing the (own) national system and the best
practices of other states in order to improve national
practice. The comparison with the two mentioned
Scandinavian countries is due precisely to the pres-
ence of effective practices in the field of teaching
foreign students, which is reflected in the results
of educational activities: Finland places the larg-
est percentage of foreign students in OECD coun-
tries (Finland, Statistics on foreign degree students,
2018), and Norway is an example of a country
where foreign students leave some of the best re-
views about educational exchanges (DIKU, 2019:
https://khrono.no).

Task 4) To prepare a package of scientifically
based amendments to the current legislation and ed-
ucational standards of the Republic of Kazakhstan
in the field of higher education.

Methods and approaches. The main method is
the method of textual analysis of documents and
sources, and the development of proposals to con-
solidate the need to train the MCC of university
teachers.

Task 5)-6). To collect up-to-date factual first-
hand data on the urgent needs and problems in the
educational process in the intercultural environment
of universities from the point of view of all partici-
pants in this process: foreign students, teachers, em-
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ployees of international departments of universities
in Almaty and Turkestan.

Methods and approaches. Due to differences in
the compositional structure and the number of for-
eign students in these locations, differences in cul-
tural and educational traditions, the needs may dif-
fer significantly. The collection of material is carried
out by the method of semi-structured interviews in
focus groups among interested actors. The obtained
data are analyzed by the method of qualitative dis-
cursive analysis of the problems that the participants
of the educational process face in cross-cultural sit-
uations.

Task 7)-8) Based on the new information re-
ceived about gaps in regulatory regulation and the
locally determined needs of participants in the ed-
ucational process in the two regions, to develop a
training module called “Intercultural competence
in higher education: potential and prospects for ex-
pansion” and a collection of operational materials
for the module. As well as conducting the mod-
ule “Intercultural competence in higher education:
potential and prospects for expansion” with the
involvement of invited lecturers from among the
above-mentioned collaborators.

Methods and approaches. The specified module
can be, with certain modifications, about which we
will prepare the appropriate guide, used in various
higher education programs that prepare specialists
to work in an intercultural environment. In order
to provide the most relevant and meeting the real
needs of specialists in the workplace content of the
module, its development is carried out on the basis
of collaborative design (Deketelacre & Kelchter-
mans, 1996: 75). This method boils down to the
active involvement of participants and subjects of
the educational process, as well as partners from
sectors related to education, who also work in an
intercultural environment, in planning the structure
and content of the module. Collaborators (teach-
ers, foreign students, employees of International
departments of universities, representatives of pub-
lic authorities and public associations) will be in-
volved at all stages of module development: from
drawing up the module program, selecting educa-
tional literature, to developing plans for a specific
lecture and determining assessment methods. They
will be invited to comment and discuss the creation
of the module throughout the development process
of the latter.

Task 9) To develop a system for assessing pro-
gress in the expansion of the ICC after completing
the module “Intercultural competence in higher edu-
cation: potential and prospects for expansion”.

Methods and approaches. This task has no less
scientific and practical potential than the develop-
ment of a module on MCC that meets local needs in
a collaborative format, because authoritative inter-
national scientists in the field of IWC have identified
an urgent need to improve the methods of assess-
ment and measurement of IWC: “in professional
fields that have adopted an implicit commandment
about the need to own a strong IWC, and where em-
ployers need effective methods to recognize how
successfully hired employees will work in situations
of intercultural contact, it is time to take active and
systematic Actions to develop an adequate assess-
ment tool for the ICC” (Sercu, 2004: 73-89). Since
the affective component of the MCC — personality
traits and attitudes — is the most difficult to assess,
we will focus on assessing progress in the cognitive
components of the MCC, namely in assessing 1. the
acquired specialized knowledge and 2. possession
of the optimal didactic and communicative strate-
gies of the participants of our training in the form of
the MCC training module.

Task 10) To make the results of our research
transferable to various higher education programs.

Methods and approaches. Portability is ensured
by creating a collection of manuals and explanations
containing approximate explanations on how to
adapt the results obtained for use in other disciplines
and programs. This is achieved by developing a web
portal with operational materials (lecture plans, vid-
eo interviews, handouts, etc.) for conducting stud-
ies on the ICC, the content of which, with certain
modifications, can be used in other regions of the
Republic of Kazakhstan, as well as when teaching
other disciplines besides law and when teaching at
other levels of education.

4) methods of collecting primary (source) in-
formation, its sources and application for solving
project tasks, methods of data processing, as well as
ensuring their reliability and reproducibility.

The project works with several sets of primary
data.

Category 1. Official sources and documents.
The team receives this data from open sources, sys-
tematizes and stores it on protected sources in text
form. The data is processed without the use of soft-
ware. Data analysis takes place by dividing the data
content into analytical categories, according to the
above approaches and theoretical principles.

Category 2. New data obtained through inter-
views in focus groups. The team receives this data
from interviews, before which participants are in-
formed about the goals, objectives and methods of
research, and sign a consent form. Responses are
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recorded in audio format. For processing, the re-
sponses are decrypted, encoded. The results are pro-
cessed using the InVivo data processing program,
which allows you to identify common topics from
the available interview data and conduct a language
analysis of the expressions used by the interview
participants. Primary and processed data is stored
on secure sources.

The main part

In pursuits of the goal to increase the interna-
tional competitiveness of Kazakhstan’s higher ed-
ucation, the ability of teachers to effectively com-
municate across the cultures, known as intercultural
communicative competence-ICC, becomes a pe-
ripheral component across various factors contrib-
uting in the process of reaching this goal. Thus, our
project aims to design an ICC training for universi-
ty teachers and staff in direct response to the local
needs and demands from our two regions, Almaty
and Turkestan, while our self-reflexive methodol-
ogy and flexible operational materials will furnish
a model that is transferable to other programmes
across Kazakhstan and, probably also beyond. This
will be done through the analysis and systematizing
theoretical, legal, and methodological foundations
of ICC — which Kazakhstan’s scholarship is not as
yet substantially equipped with. Our studies meet the
call for more qualified university teacher equipped
to effectively deal with the new socio-pedagogical
tasks which the enhancement of international aca-
demic and educational connections of Kazakhstan
bring with it vis-a-vis the modern societal challeng-
es related to post-pandemic realities or political and
social unrest.

The key tenet of our project is the emphasis on
the urgency of strengthening the ICC of the univer-
sity teachers and staff, as well as the law students
who are expected to work in a multicultural envi-
ronment in the future. This project differs from the
significant amount of similar initiatives as it, first-
ly, aims at elaborating the ICC progress assessment
tool. Secondly, it keeps up with the collaborative
approach in staff training: research and approbation
of results take place in close cooperation with key
local actors and stakeholders, those being universi-
ty teachers, university language teachers, university
staff working with foreign and exchange students,
and the community representatives (NGOs and for-
eign and exchange students themselves) in two re-
gions of Kazakhstan. These regions are Almaty City
with predominantly Russian-speaking population
and Turkestan City the inhabitants of which are Ka-

zakh-speaking. Such collaborative approach allows
us to design ICC training model in direct response
to the local needs and demands from our study re-
gions in Kazakhstan, while our self-reflexive meth-
odology and flexible operational materials will fur-
nish a model that is transferable to other educational
programmes Kazakhstan, as well as those serving
teachers and staff working at various levels from
professional to adult education.

The project will bring both, short-term and long-
term deliverables and changes.

Immediate short-term results are the following:

Better equipping future and acting teachers and
the university staff for their modern multilingual
classrooms, producing a cohort of professionals
who are demonstrably trained in work-relevant ICC.

Positioning al-Farabi University to offer-to-offer
ICC study modules that are relevant for local condi-
tions and to offer educational programs, accounting
both, the achievements of international scholarship
and local needs and realities.

Providing other education programmes with an
operational guidebook to replicate the successful as-
pects of our ICC training while adapting it to their
own local contexts, community needs, and work-
place demands.

Generating new primary data, meta-data, and
research databased on focus-group interviews with
the stakeholders.

Producing transferable and flexible materials,
freely available to other universities through our
project website and directly distributed to study pro-
gramme leaders across Kazakhstan.

Preparing an analytical report on the strengths,
weaknesses and the possibilities for enhancing
transferability of our ICC training model for other
disciplines than law and in other levels of education.

Devising an elaborate “road map” of various
models and support schemes for expanding the
teacher ICC in two regions of the Republic of Ka-
zakhstan.

Over the long term, our results will contribute to
both social cohesion in Almaty and Turkestan (and
throughout Kazakhstan more broadly) and to re-
search-based knowledge on collaborative ICC train-
ing design and assessment, in particular via.

Incorporating our methods for working with
local partners as model for other collaborative pro-
jects, not only in Kazakhstan but abroad.

Using the ICC progress assessment tool by vari-
ous stakeholders, including students, educators, and
employers.

Training university teachers with the topical
ICC-related knowledge and skills which will con-



Problems of legal regulation of intercultural competence of a teacher on the example of legal education

tribute in enhancing the welfare of foreign and ex-
change students, raise of the efficiency of educa-
tional process in a multicultural environment, and
possibly deterring the problem of staff burnout and
ultimately leading to the rising prestige of Kazakh-
stan’s education in the eyes of foreign students.

Preparation of students, teachers and university
staff for effective work in an intercultural audience
with the help of the MKK module; we will create a
cohort of professionals who have received relevant
training in the field of MKK.

An opportunity for partner universities to offer a
module that is relevant in the conditions of the Al-
maty region, and on its basis educational programs
that take into account equally both the achievements
of international scientific thought and local needs
and realities.

The program and methodological support for
the module on the ICC for teachers and university
staff, as well as students, focused on meeting the lo-
cal needs for an effective ICC of all participants in
the educational process in Almaty and Turkestan in
an intercultural environment, covering the problems
identified in the legal regulation in the field of edu-
cation and the ICC.

Obtaining new research data by conducting in-
terviews among all interested actors.

Development of transferable and flexible teach-
ing materials for the MCC module, which will be
available free of charge to other universities through
the website of our project, which will provide oth-
er universities with operational guidance in order to
reproduce the most successful aspects of our MCC
training, adapting to their own local context and the
needs of local communities.

An analytical report on the strengths and weak-
nesses and on the possibilities of its transferability
for teaching other disciplines besides legal ones and,
possibly, at other levels of education.

Guidelines for the modification of the MCC
training module in relation to various educational
programs.

The developed “roadmap”, which includes mod-
els of support and development of schemes for ex-
panding the MCC of teachers in two regions of the
Republic of Kazakhstan.

In the long term, the results of research on the
project will contribute to strengthening diversity in
the universities of the two regions of the Republic of
Kazakhstan (and possibly throughout the Republic
of Kazakhstan).

The rooting of the research-based method and
practice of collaborative design of modules, pro-
grams and courses.
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Implementation of the author’s assessment tools
of the MCC.

Training of higher school teaching staff with the
best up-to-date knowledge in the field of MC, which
will improve the well-being of foreign students, ra-
tionalize the educational process in a multilingual
environment, possibly preventing the problem of
staff burnout, and thereby contributing to increasing
the prestige of Kazakhstani universities among for-
eign students.

The potential use of verified methods of involv-
ing representatives of local communities, in particu-
lar, proven methods of involvement in the design of
modules, programs and courses in other scientific
projects, not only in Kazakhstan, but also abroad.

The use of the ICC assessment tool by various
stakeholders, including student educators, teachers,
as well as employers. In the latter case, this assess-
ment tool will help to link education more closely
with the workplace — not only in universities, but
also outside the field of education.

Conclusion

The research will bring both short-term and
long-term results and changes.

Immediate short-term results are the following:

Better equipping future and acting teachers and
the university staff for their modern multilingual
classrooms, producing a cohort of professionals
who are demonstrably trained in work-relevant
ICC.

Positioning both partner universities in Almaty
and in Turkestan to offer to offer ICC study mod-
ules that are relevant for local conditions and also
to offer educational programs, accounting both, the
achievements of international scholarship and local
needs and realities.

Providing other education programmes with an
operational guidebook to replicate the successful as-
pects of our ICC training while adapting it to their
own local contexts, community needs, and work-
place demands.

Generating new primary data, meta-data, and
research data based on focus-group interviews with
the stakeholders.

Producing transferable and flexible materials,
freely available to other universities through our
project website and directly distributed to study pro-
gramme leaders across Kazakhstan.

Preparing an analytical report on the strengths,
weaknesses and the possibilities for enhancing
transferability of our ICC training model for other
disciplines than law and in other levels of education
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Devising an elaborate “road map” of various
models and support schemes for expanding the
teacher ICC in two regions of the Republic of Ka-
zakhstan.

Providing a report on the strengths, weaknesses,
possible revisions, and potential applications of the
course module.

Developing a report on the deliverable is a report
on the possibilities for its transferability in other dis-
ciplines than law and in other levels of education.

Developing an ICC progress assessment toolkit.

Over the long term, our results will contribute
to both social cohesion in Almaty and Turkestan
(and throughout Kazakhstan more broadly) and to
research-based knowledge on collaborative ICC
training design and assessment, in particular via

Incorporating our methods for working with
local partners as model for other collaborative pro-
jects, not only in Kazakhstan but abroad.

Using the ICC progress assessment tool by
various stakeholders, including students, educators,
and employers.

Training university teachers with the topical
ICC-related knowledge and skills which will
contribute in enhancing the welfare of foreign
and exchange students, raise of the efficiency of
educational process in a multicultural environment,
and possibly deterring the problem of staff burnout
and ultimately leading to the rising prestige of
Kazakhstan’s education in the eyes of the foreign
students.

AP14872126 Intercultural competence within
the university and its impact on the increase of
competitiveness of higher education in Kazakhstan,
within the framework of the implementation of the
research project of grant financing of the Ministry of
Education and Science of the Republic of Kazakhstan.
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RESEARCH ON THE CONCEPT “RESTORATION”
OF THE TESTORATIVE JUSTICE

Restorative justice, which originated in the 1970s, has been applied to various crime response
systems worldwide. The judicial practice of foreign countries has proved that the restorative judicial
system has the benign value of complementing the traditional criminal justice system, which has the
disadvantages of diluting the interests of victims and the stability of the community, failing to prevent
crimes, and not conducive to helping the offender to return to society. Restoration is the precondition of
restorative justice, so implantation of restorative justice must correctly understand the leading concept
of restoration. This paper conducts inspections on “restoration” from three dimensions. First, in the exis-
tential dimension, this paper did research on the etymological interpretation of “restoration of restorative
judicial” and its meaning in historical evolution, and proposed that the concept of “restoration” must in-
clude efficiency and economic content; secondly, in the normative dimension, this paper explained the
two-dimensional structure of the internal time dimension and participation dimension of the concept of
“restoration”; finally, in the value dimension, this paper deconstructed the internal oppositional elements
of the concept of “restoration”, and pointed out the trend of elimination of barriers among the elements
inside the concept of “restoration”.

Key words: restoration; two-dimensional structure; various elements; deconstruction.
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KaAnbiHa KeATipy CoT TepeAiri lweHoepiHAeri
«KaAMbIHA KEATIpY» YFbIMbIH 3epTTey

1970 XbIAAapbl Naiaa GOAFaH KaAMbiHA KEATIPY SAIAETTIAIT BYKIA 9AeMAEri KbIAMbICKA KapChbl
apeKeT eTyAIH 8pTYPAI XXyeAepiHe KOAAAHbIAABI. LLIEeT eAAepAiH COT MpaKTMKAChl KAAMbIHA KEATIPETiH
COT >KYMECIHIH MNaiAaAbl KYHABIAbIFbI 6ap €KeHiH ABAEAAEAI, ASCTYPAI KbIAMBICTbIK, COT TOPEAIri
>KYMECIH TOABIKTbIPAbI, OHbIH, KEMLLIAIKTEPI KypBaHAAPABIH MYAAEAEPI MEH KOFaMHbIH TYPAKTbIAbIFbIH
OYAbIHFbIPAQY, KbIAMBICTAPABIH aAABIH @AY MYMKiH EMECTIri )XKaHe KYKbIK, 6Y3YLIbIHbIH KOFamMFa OpaAyblHa
bIkMaA etrnenai. KaAnbiHa KeATipy KaAmblHa KEATIPY SAIAETTIAIMIHIH, aAFbllapTbl BOAbIN TabblAAAbI,
COHAbBIKTaH KaAMblHa KEATIpY SAIAETTIAITIH eHri3y KaAMblHa KEeATIPYAiH eTeKli Ty>KblpbIMAAMaCbIH
AYPbIC TYCiHYi Kepek. byA Makanapa «KaAmblHa KeATipy» TeKCepyAepi YLl OALIeMAE XKYPrisiAea.
BipiHWIiAEH, 3K3MCTEHUMaAAbI BALLEMAE OYA MaKaAasa «KaAMblHA KEATIPETIH COT TOPEAIriH KaArblHa
KEATIpY» 3TUMOAOMUSABIK, TYCIHAIPMECI JK8HE OHbIH TapMXM 3BOAIOLMSIAAFbI MaHbI3bl 3€PTTEAAl >KaHe
«KAAMbIHA KEATIPY» YFbIMbl TMIMAIAIK MeH 3KOHOMMKAAbIK, Ma3MYHAbI KaMTybl KepeK AEn YCbIHbIAAbI;
eKiHLWIAEH, HOPMaTMBTIK eAllemMae OYA MakaAa ilLKi yakbITTbl ©ALIEYAIH €Ki OALEMAl KYPbIAbIMbIH
>KOHE «KAAMbIHA KEATIPY» TY>KbIPbIMAAMACBIHbIH, KQTbICYbIH 6ALLEYAI TYCIHAIPAIL; aKbIPbIHAQ, KYHADBIABIK,
OALLEMIHAE OYA MaKaAAQ «KAAMbIHA KEATIPY» TY>KbIPbIMAAMACbIHbIH, iLIKi OMMO3ULMSAbIK, SAEMEHTTEPIH
AEKOHCTPYKLUMSIAQABI >KOHE «KaAMblHA KEATIpY» TY>XKblPbIMAAMACbIHAAFbl IAEMEHTTEP apacblHAAFbI
KeAEepriAepAi >KO TEHAEHLMSCbIH KepCeTTi.

TyiiH ce3Aep: KaAMbiHa KEATIPY, eKi OALEMAT KYPbIAbIM, 8PTYPAI SAEMEHTTEP, AEKOHCTPYKLMS.
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MCC/\EAOBaHMe NMOHATUA «BOCCTAHOBACHHUE»
B paMKaX BOCCTAHOBUTEAbHOIO nNpaBoCyAuUs

BoccraHoBuTEABHOE MpaBoCcyame, 3apoamBlueecs B 1970-x ropax, NpUMEHSIAOCH K Pa3AMUHbIM

CUCTEMaM pearMpoBaHus Ha NpecTynAeHus no Bcemy mupy. CyaebHas npakTvka 3apyOe>kHbIX CTpaH
AOKa3aAa, YTO BOCCTaHOBMTEAbHas cyaebHasi cucTemMa MmeeT OAArOTBOPHYIO LIEHHOCTb, AOMOAHSIS
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TPAAMUMOHHYIO CUCTEMY YTOAOBHOIO MPABOCYAMSI, HEAOCTATKM KOTOPOM 3aKAIOUAIOTCS B Pa3MbIBaHMM
MHTEPECOB XXEPTB M CTabUMAbHOCTM 0OLIECTBA, HECMOCOOHOCTM MPEAOTBpPaLIATb MPECTYMNAEHUS W
BO3BpaLLaTh MPaBOHAPYLIMTEAS B 06LECTBO. BOCCTaHOBAEHME SBASIETCS MPEABAPUTEABHBIM YCAOBMEM
BOCCTAHOBUTEABHOIO MPABOCYAMs, MOITOMY HEOGXOAMMO BOCCTAHOBUTEALHOTO MPABOCYAMSI AOAXKHO
MPaBMABHO MOHUMATb BEAYLLYID KOHUEMUMIO BOCCTAHOBAEHMSI M CAEAOBaTb eil. B AaHHOM cTaTbhe
MPOBEPKM HA «BOCCTAHOBAEHME» MPOBOASITCS B TPEX M3MepeHusix. Bo-mepBbix, B 3K3UCTEHUMAABHOM
M3MEpeHUM B AQHHOM CTaTbe PacCMaTPUBAETCS STUMOAOTMYECKOE TOAKOBAHME «BOCCTAHOBUTEABHOIO
MPaBOCYAMS» M €ro 3HauyeHWe B MCTOPUYECKOM 3BOAIOLMM, W MPEeAAaraeTcs, 4Tobbl MOHATME
«BOCCTAHOBAEHME» BKAIOYAAO B CE0S AEMCTBEHHOCTb M 3KOHOMMYECKOE COAEpP>KaHWe; BO-BTOPbIX, B
HOPMaTMBHOM U3MEPEHUM B 3TOM CTaTbe 0OBLICHIAACH AByMEpHasl CTPYKTYpa M3MEPEHMs BHYTPEHHEro
BPEMEHU M M3MEPEHUE Y4aCTWs MOHSATUS «BOCCTAaHOBAEHME». HakoHel, B LEHHOCTHOM M3MEpPEHMM
AQHHasl CTaTbsi AGKOHCTPYMPOBAAA BHYTPEHHME OMMO3ULIMOHHBIE SIAEMEHTbI MOHATUS «pecTaBpaLms» 1
MoKaszaAa TEHAEHLMIO K CHATMIO GapbepOB MEXKAY SAEMEHTaMM B MOHSATUM «peCTaBpaumsi».
KAtoueBbie cAOBa: pecTaBpaumsi, AByMepHast CTPYKTYPa, Pa3AMUHbIE SAEMEHTbI, AEKOHCTPYKLMSI.

Introduction

«The current criminal justice system is a huge
machine, devouring and spitting out a large number
of people. These people take turns losing their lives,
honor, sense of morality and health. As a result,
they leave indelible wounds...» (Fili 2004) From
Ferri’s pessimistic statement, we see that the tradi-
tional criminal justice system, which is centered on
criminal behavior, utilitarian pursues the balance of
crime and punishment, and ignores the problem of
the offender’s resocialization. The increasing num-
ber of crimes, especially recidivists, shows that the
traditional criminal justice system is not only unable
to prevent crimes effectively, but with the increase
in the number of cases, judicial costs have increased
year by year, but with little effect... The self-deni-
al nature of the traditional criminal justice system
makes legal scholars had to turn their attention from
state-based «retributionism» to individual-based
«social relationship restoration». As a result, restor-
ative justice, which centers on the victim, empha-
sizes social participation and re-socialization of the
offender, came into being. However, legal scholars
have different opinions on the definition of restor-
ative justice, and even the concept of restorative
justice has never been uniformly defined. This has
caused confusion in the further development of re-
storative justice in theory and practice. In order to
promote the prosperity of legal theory, it is neces-
sary to clarify the «restoration» of restorative jus-
tice.

Etymological interpretation of restoration of
restorative justice and its meaning in historical
evolution

Etymological interpretation of «restorationy
The concept of Restorative Justice, which was

considered a utopian concept in the early days, was
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first proposed by American scholar Barnett in the ar-
ticle «Compensation: A New Paradigm in Criminal
Justice». From the perspective of etymology, there
are at least two specific elements that constrain each
other within the concept of restorative justice: the
«restoration» element and the «justice» element.
Both of two elements have very rich space for free
interpretation, and thus also increasing the difficulty
of definition of «restorative justice». The concept of
«restorative justice» is a compound word. Xu Zhier
pointed out: «In the compound words that restricts
the relationship, the restricted is the basic word, ex-
pressing the basic characteristics and basic meaning
of the whole word» (Zhier 1997) Restorative justice
also belongs to this category. Since «restorative jus-
tice is produced in contrast to retributive justice»,
the fundamental meaning of the concept of justice in
«restorative justice» will not change, and the change
can only take place in concept and operating pro-
cess of «restorativen-Restore social relations dam-
aged by crime-therefore, the focus of the prejudiced
concept of «restorative justice» must be on «resto-
ration». The concept «restoration» in «restorative
justice» is the cornerstone of the whole concept, so
only by first solving the question of what is «resto-
ration» can we further explore what is «restorative
justice».

After the word «Restorative Justice» was in-
troduced into China, there were two translation
methods. Because «Restorative justice», which
was abstracted by Barnett through mediation ex-
periments on early American victims and perpe-
trators, is a rational, positive, and reintegrative
judicial system. Its goal is to make up the interper-
sonal and social relationship damaged by crime.
Moreover, interpersonal and social relations is
abstract concept, and it is difficult to determine
and implement the standards of restoration — for
example, the ancient motto «it’s hard to restore a
broken mirror» provides empirical evidence. Re-
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storative justice is committed to the reconstruc-
tion of interpersonal and social relations. «It is a
kind of transcendence, not a simple restoration.
Simple restoration of the relationship does not
help, because it is this abnormal relationship that
caused the crime» (Xiaoming 2007) Therefore,
the most appropriate translation method for «re-
storative» should be «xiufu».

The meaning of «restorationy in different defini-
tions of restorative justice

In the world, there are few discussions on the
concept of «restoration», so this paper tries to sum-
marize the meaning of «restoration» from the defi-
nition of the concept of «restorative justice» by dif-
ferent scholars. The concept of «restorative justice»
is quite flexible. The most influential definition in
the international arena was proposed by Marshall.
Marshall pointed out: «Restorative justice is a pro-
cess in which all parties involved in a specific vi-
olation gather to deal with and resolve the current
consequences of the violation and its future impact»
(Marshall 1999).

Marshall focused the content of restoration on
four aspects: related parties, solution and handling,
consequence and future impact. We can summarize
the following types of information from Marshall’s
definition:

1. A crime is damage to the individual victim
by the offender, or damage to related personnel and
order in the community;

2. The status of the victim has been greatly im-
proved, and he can participate in the judicial process
throughout the entire process and become the core
of the judicial process;

3. Both the community and the victim are indis-
pensable elements in the judicial process, and the
progress of restorative justice is controlled by the
victim, the community and the offender;

4. Although the victim is the core of the judicial
process, the offender and the community are all par-
ticipants and both enjoy equal status;

5. The offender must take responsibility for the
victim and the community, and be forgiven by the
victim and the community;

6. Pay attention to the community return of
criminals and the restoration of community stability
and order.

It can be seen from Marshall’s definition of re-
storative justice that its «restoration» is mainly car-
ried out from three dimensions: offenders, victims,
and communities:

1. to restore the personality of the offender;

2. to restore the victim’s property, dignity, and
mental damage;

3. to restore the stability of community order and
legal order. The issuer of the restoration is the crimi-
nal, the community, and the country; the method of
restoration is to assume responsibility; the content
of the restoration includes property, dignity, per-
sonality, spirit, legal order, social relation and other
damage caused by crime. Therefore, the meaning of
Marshall’s «restoration» can be understood as «full,
gentle, and integrated restorationy.

The definition of «Restorative Justice» by Chi-
nese scholars is also relatively flexible, and even the
translation method is in debate. However, the nor-
mative effect of the law comes from the normative
and restrictive nature of the behavior requirements
or standards by which the behavior of people is mea-
sured, so it must be accurate. Even though «legal
language cannot achieve the accuracy of symbolic
language» (Zheng 2017), it cannot be independent
of general language and flexible like some other
academic languages, but the limitations of language
itself cannot be a reason for refusing to find a cor-
rective judicial definition. «It doesn’t matter what
‘restorative justice’ is, under what circumstances, in
what scope, and in what way» (Larenz 2004: 200),
but blindly interprets its philosophy and specific
implementation methods based on legal doctrine,
thus it falls into the Kant’s criticism: «purely ratio-
nal dogmatic process without first criticizing one’s
own abilities».

The interpretation of the concept of restorative
justice by Chinese scholars is scattered in the as-
pects of participating subjects, content, character-
istics, and concepts. In terms of content and char-
acteristics, Professor Chen Xiaoming pointed out:
«Restorative justice is actually a response to crime
on the basis of the victim as the center. The victims,
offenders, their family members and community
representatives are provided an opportunity to di-
rectly participate in response to the damage caused
by the crime, and the content is more extensive...
Restorative justice shifts the judicial purpose from
abstract legal interests to specific victim protection;
it increases the participation of victims and the at-
tention to interests; it no longer pays attention to
punishment but pays attention to responsibility and
restoration; it has the characteristics of low operat-
ing cost.» (Xiaoming 2007: 12-13)

In terms of idea, Dr. Wu Lizhi believes that the
concept of restorative justice mainly focuses on the
following four aspects: «First, restoration is the core
goal; second, reconciliation and mediation is encour-
aged; third, victim-oriented; fourth, justice commu-
nitization...can be summarized by...resposibility, res-
toration, and reintegration» (Zhili 2012: 38)
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From the perspective of legal history, Dr. Zhiru
Jiang pointed out that «love, confession, and toler-
ance» run through «community justice», «biblical
justice» and «restorative justice» (Jiang 2020: 64-
65) to supplement the concept of restorative justice.
It can be seen that the definition of «restoration» by
domestic and foreign scholars mainly focuses on
three aspects: education and assistance of offenders;
restoration of victims’ injuries; and community par-
ticipation. Therefore, according to the understand-
ing of «restoration» by domestic scholars, «resto-
ration» is «the correction and restoration of social
relations involving the community».

Supplement to the meaning of restoration

The overall understanding of restorative justice
by domestic and foreign scholars is supported by
the following fulcrums: «meeting (the meeting of
the offender, the victim, and the affected commu-
nity), restoration (the offender’s restoring the vic-
tim, the community and even himself), integration
(the offender returns to the community as an active
member), participation (the offender, the victim,
and community members voluntarily participate in
and achieve a meaningful and constructive process),
and harmony (the transformation of individuals and
the reconstruction of interpersonal relationships).»
(Ness 1997) However, apart from professor Chen
Xiaoming mentioning of «low operating costs» in
the dimension of characteristics, the «efficiency and
economy» of restoration is rarely mentioned. This
paper believes that the «efficiency» and «econom-
ics» of «restoration» have been neglected intention-
ally or unintentionally by legal scholars. «Because
in a certain sense, legislation and the inseparable
judicial and law enforcement are an economic activ-
ity» (Posner 1992: 3-4), and economic activity is to
seek the optimal allocation of social resources, so
the judicial system within the framework of market
economy must comply with the «principle of effi-
ciency and economy».

This paper believes that the concept of «restora-
tion» should have economic and efficiency content
mainly due to the following two reasons. First of all,
according to historical materialism, the market econ-
omy as the economic foundation determines that the
judicial system as a superstructure should maintain
the efficiency and economic, which is the principle
of market economy; Secondly, the legal doctrine
interpretation of legal concepts should be restricted
by the original intention of the legislator. As Larenz
pointed out: «Although the interpreter takes the pur-
pose determined by the legislator in history as the
starting point...In fact, it has surpassed the will of
the legislator in history... Although judges can still
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adapt to the new situation and supplement the law
according to the teleological interpretation or the
continuation of the law, the legislator’s intention to
stipulate and the value decisions made for this pur-
pose are still binding norms for the judge» (Larenz
2004: 207) Therefore, we must apply the concept
of «restoration» to its historical background to gain
insight into its original intent, because legislators or
jurists cannot create laws or concepts beyond the
historical background-«Law has always been a rela-
tively conservative force in society, not a force for
change.» (Li2004: 7)

In America, «since the Marbury case, the
Supreme Court has stepped towards the supremacy
of justice... Whether it is President Jefferson,
President Jackson or President Lincoln, they are
opposed to the supremacy of justice... Even during
the Roosevelt New Deal...» (Qiangshigong 2007:
270-277), all of them advocated the restriction of
judicial expansion. At the same time, the «popular
constitutionalism» of Becker and Erie also criticized
the «counter-majoritian difficulty» of the supremacy
of justice in the sense of legitimacy, stressed that
the legitimacy of justice must be coordinated with
democratic ideals. In the second half of the 20th
century, popular democracy came, and American
justice was subject to the popular democracy and
high cost of confrontational judicial models. The
reduction of judicial costs and the satisfaction
of the public’s demands for «judicial economy»
are not only «public opinion», but also one kind
of political right. At the same time, justice as an
economic activity must also pay attention to the
issue of efficiency. With the in-depth development
of the market economy, the market economy’s
requirements for judicial «efficiency and economy»
have also increased, coupled with the inefficiency
of the traditional criminal justice system and the
increasingly obvious difficulties of crime prevention,
Barnett must consider the «efficiency and economy»
content of the concept of «restoration» when he
proposed the concept of «restorative justice».

In summary, based on the above analysis of the
concept of «restoration» by domestic and foreign
scholars, this paper believes that «restoration»
should include the factor of «efficiency» in the
interpretation of the concept of «restoration», that
is, «restoration» is «efficient, community, specific
correction and integration of social relations». Then,
«restorative justice» should be defined as «restorative
justice is a process by which all parties involved in
a particular violation gather together to efficiently
deal with and resolve the current consequences of
the violation and its future impact»
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Internal two-demensional structure of

restoration

The interpretation of the concept of restorative
justice in the legal field, especially the clarification
of restoration is carried out at least in terms of
scope, concept, method, object, participant,
process, etc., there are divergent opinions, but
no conclusion. Through the integration and
induction of the concept of “restoration”, firstly,
we can find that “restoration” is a process. It
is a continuation of time with time dimension
content; secondly, the actions of “restoration” are
issued by multiple parties, therefore, it has the
content of participation dimension. According
to the theoretical discussion of restorative
justice and the experience of judicial practice,
we can understand that in the time dimension,
the content of restoration is a dual-track system,
which includes the macro-time content and the
micro-time content. In terms of participation, the
content of “restorative” is divided into two levels:
real part and imaginary part. The real part is the
specific participant and way of participation, and
the imaginary part is the value contained in the
legal mechanism that guarantees participation.

Time connotation of restoration

The time content of the restoration is divided
into a macro and micro dual-track structure. At the
macro level, «restoration» is the precondition of
restorative justice, and the concept of «restoration»
runs through the entire restorative justice process.
Article 6 of the United Nations «Basic Principles on
the Use of Restorative Justice Programs in Criminal
Matters» stipulates: «the restorative justice program
can be applied at any stage of the criminal justice
system, provided that it does not violate the laws
of the country» It should be noted that, unlike
traditional criminal justice, which aims to achieve
«retribution» by imposing penalties on the offender,
restoration does not end with the emergence of
«restorative results» (Restorative results refer
to agreements reached as a result of restorative
procedures, which can include countermeasures
such as compensation, restitution, and community
services). The restoration covers all aspects of the
crime, and even extends to the release stage. For
example, «family group conferencing» in New
Zealand can be conducted either before or after the
trial, and it has become part of the police and pre-
trial procedures in the United States and Australia.
(Steven 2010: 303) In short, the «restoration» of the
macro dimension is a ideal that runs through the
judicial process.

At the micro level, the time content of restoration
is divided into the past-oriented phase content
and the future-oriented phase content. In the past-
oriented stage, «restoration» aimed to «actively
facilitate the offender, the victim, family members
of both parties, and community members to jointly
explore the cause of the crime» (Steven 2010: 303),
and encourage the offender to take responsibility for
the victim and the community to make up for the
damage; In the future-oriented stage, the contents of
restoration include the achievement of the interests
of the victims, the maintenance of community order,
and the reshaping of the offender’s personality so
that it can achieve resocialization. From this point of
view, the restoration work dilutes the state from the
relationship between crime and responsibility and
focuses on the logic of «responsibility-restorationy.
Thiskind of «decriminalization» restoration work has
also achieved good results in practice. «According
to empirical investigations, many participants in
the round table (a model of restorative justice) have
reached an agreement. Numerous research results
show that the settlement rate is as high as 80%. If
part of the reconciliation is included, the ratio is
more than 90% (Aertsen 2008: 507-525)

The repair method allows a large number of
crimes to be resolved in a moderate and effective
manner, which not only saves litigation costs, but
also prevents endless appeals due to differences in
judgments.

The connotation of the time dimension of
«restoration» can only be grasped as a whole through
the description of the «dual track system». First of
all, restoration is an active process rather than just an
act. Some scholars have pointed out that «restorative
justice focuses on what people do in the future, not
what they did in the past» However, if «focusing on
the future» is understood as focusing only on the
future, it will undoubtedly violate the principle of
responsibility. And the dual-track time content of
the restoration is carried out at the same time, that
is, the concept of «restoration» runs through at the
macro level, but at the micro level, the focus of work
of restoration changes from the past to the future, as
Zehr said: “It is a changing Lens” (Zehr 1990: 133).

The real and imaginary parts of the participating
dimensions of restoration

The content of restoration in the participation
dimension is divided into real part and imaginary
part. The real part is the specific participant and
participation method; the imaginary part is the value
content embodied by the participant and participation
method. The difference in value orientation
determines the differences in the participants and
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participation methods of the real part. When the
value orientation is more specific, there are more
participants, and the methods are more equal and
informal; on the contrary, the value orientation is
more abstract, there are fewer participants, and the
methods are more formalized.

Restorative justice requires that all parties
involved in a specific violation participate equally
and voluntarily in the crime handling process, and
the handling results are obtained through negotiation
and conversation. Participants include the offenders,
the victims, the victims’ family and relatives, the
community, and other parties related to the violation
and social loving people. The restoration mode is
divided into three types according to the different
amount of participants.

The first is the mediation mode. The mediation
mode involves the participation of the victim, the
offender and a mediator, and is divided into direct
mediation and indirect mediation. Direct mediation
refers to the way in which the offender and the victim
communicate face-to-face, under the auspices of the
mediator, to deal with and solve criminal problems;
Indirect mediation is that the offender and the victim
do not meet directly, but a middleman conveys
the message, which aims to promote the parties to
reach agreement on the information exchanged and
achieve the effect of social relationship restoration.

However, there are only three participants in
this mediation model. Although the procedure is
relatively simple and economical, due to the lack
of community participation, the damage to the
community relationship caused by crime cannot be
directly repaired. The absence of the community
leads to the lack of social supervision, which is
likely to cause the judicial organs to ignore the
interests of the victim or the purpose of reshaping
the offender’s personality and unilaterally pursue the
success rate of mediation. As a result, the failure to
fully implement social justice may lead to frequent
crimes, which is not desirable. And the mediation
model aims to reach a reconciliation between the
two parties on the results of the crime, and the
mediators are mostly non-judicial persons and are
«native» (hometown people speak the hometown
dialect), and the results of mediation are often only
reached a form of fairness between the victim and
the offender. This fairness is quite abstract and
involves fewer stakeholders, leaving a blank space
for the protection of the interests of the community,
offenders, and family members of the victim.

The second mode is the family group conferencing
mode. «In the family group meeting mode, the victim,
the perpetrator, and the family members of both
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parties are called to participate in the meeting, chaired
by the coordinator, then the judicial organs state the
facts of the crime, and confesses the offenders, who
can also express their opinions on the statements
made by the investigative agency, and the victims
can also express their own opinions. The conference
mainly focuses on crime-related issues, emotional
damage, or compensation issues. In the end, all the
participants negotiated on the issue of crime and
compensation, and when they reached a consensus,
the meeting ended» (Jun 2019: 23-29)

Compared with the mediation model, the
participants of this model have increased the number
of family members of both parties. Because the crime
not only damages the victim’s personal interests,
but also causes mental injury to the victim’s family
and relatives, especially when the victim dies, the
mental injury to the victim’s family is permanent.
Therefore, the participation of relatives of both
parties in the meeting is more conducive to restoring
the mental damage to the family members of both
parties. However, the family meeting group model
lacks the participation of community members like
the mediation model, so the dilemma faced by the
family group meeting model is similar to that of the
mediation model.

The third mode is the round table conference
mode. «There are more participants in the round
table conference mode than in the family group
conference mode. Not only the family, but also
their relatives and friends, community members,
or social members interested in the case can join in
to negotiate a rectify plan. All the members form
a circle. First, the offender explains the course of
the case, and then the victim or his family members
states the harm and impact that he and his family
have suffered as a result of the crime. Then every
member of the round table expresses the views
they want to express, and finally a mediator will
summarize and mediate unanimously in response to
the victim’s request» (Yanfeng 2014: 41-44)

The participants in this mediation model are the
most extensive. Although it is slightly more difficult
for the participants to reach an agreement than the
previous two models, multi-party participation
is conducive to satisfying relevant interests in the
largest range. The interests of the victim, the interests
of the community, the interests of the victims’ family
members and other specific interests can be reached
through negotiation and conversation, not only the
criminal justice can be achieved through the way, in
which the offender assumes responsibility, but the
specific demands of all parties involved can be met,
and specific justice can also be achieved.
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From this we can draw the conclusion that the
content of the restoration in participation dimension-
value and participation-is in an inverse relationship.
The fewer participants in «restoration/rectify», the
more abstract the justice obtained, and the harder it
is to take into account the specific interests of the
relevant individuals. For example, in the process
of restoring the results of criminal violations in
traditional criminal justice, the participants are
mainly the prosecutorial agencies and courts which
represent the country, as well as the criminals,
and the victims often appear in court as witnesses.
The judiciary imposes penalties equivalent to
the «quantity» and «quality» of the criminal act
on the offender in order to achieve social justice.
This state-based ideal of punishment of retribution
abstracts the interests of the victims as a member of
the intangible overall interests and marginalizes it,
ignoring the interests of the victim, and at the same
time, it is difficult to take into account the demands
of the community and stakeholders; When there are
more participants in the restoration/rectify, the more
specific justice is obtained. For example, when the
restoration is carried out in a «round table mode», first
of all, the victims can realize their expected benefits
through negotiation and mediation, including
compensation of material damage and mental
damage caused by crime; Secondly, the offender
rebuilds a healthy personality through the help of
the community and caring people, psychological
counseling, skills training, and the reconstruction
of interpersonal relations; Thirdly, the community
proposes and realizes its own interests, and at the
same time supervises the criminals’ restorative
actions, enhances mutual trust with the criminals,
and helps them to better return to the community;
Finally, social people participate in the restorative
process and supervise the restorative behavior of the
offender, that can meet the needs of social justice.
From victims, offenders, communities to the entire
legal order, specific interests or specific justice can
almost all be satisfied through restoration. This
not only promotes public safety, but also achieves
broader social justice.

This paper borrows the coordinate axis in
mathematics, and expresses the content of the
restoration in time dimension and participating
dimension.

Deconstruction of internal
restoration

elements of

Through the layer-by-layer analysis of the
content of the restoration concept, we can see

that the various elements in the restoration: «past-
future»,  «punishment-rectify»,  «victim-state»,
«abstract justice-concrete justice», «social control-
state authority». Over the past ten years since the
introduction of restorative justice to China, most
scholars have admitted that internal elements of
restoration has achieved a balanced and pluralistic
trend among opposing elements. «The exploration
of various positions that exist at the same time
but conflict with each other, and the resolution
of the dual opposition, are in line with the so-
called deconstruction of modern philosophy.»
(Huegli 1991: 134) Therefore, the in-depth
process of restoration research is also a process of
deconstructing the concept of «restoration», and
in this process, dissolving the barriers of opposing
elements. Looking at the historical evolution of
the concept of «restorationy, it can be seen that the
controversy over the nature of «restoration» from
beginning to end is actually a dispute of opposing
positions among a number of basic elements. These
basic positions can be attributed to the opposition
among «prejudiced emphasis-both emphasisy, «state
(authority)-society (rights)», and «behaviorism-
behavioral humanismy.

The resolution of opposition in oddender’s
dimension

In the past-oriented dimension, traditional
criminal justice scholars who adhere to the state
(authoritative)/prejudiced emphasis/behaviorist
position believe that crime is a violation of rules.
The criminal justice system is a system design that
appeals to the national judicial organs to impose
criminal penalties or security sanctions for illegal
and responsible acts. Regarding the issue of crimes,
classical criminal law scholars believe that judicial
organs impose penalties equivalent to the «quantity»
and «quality» of criminal acts on criminals in order
to achieve social justice. Restoration (penalties)
protects the authority of the country-«Any acts
committed in bad faith shall be treated as retributive
sanctions (Binding)». The traditional criminal
justice system is behaviorist/state (authoritative)/
prejudiced emphasis on punishment in «restorationy;
In the future-oriented dimension, classical criminal
law scholars are influenced by positivist and
believe that the punishment of offenders should be
based on the potentiality of offence derived from
social factors, through punishment (deprivation
of personal freedom of offenders) and correction
(implementation of labor education), in order
to achieve the purpose of crime prevention and
maintenance of national law and order. In its
context, first of all, the restoration of criminals is
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national (authoritative); secondly, it is punitive,
because the «deprivation function and deterrence
function of punishment are the prerequisites of
the education and correction function» (Mingxuan
2008: 123-124), which is the most important means
to remove the criminal’s potentiality of offence.
State (authority)/behaviorist/prejudiced emphasis
position pointed out:

1. Restoration of restorative justice “due to the
adoption of a de-formalized trial mode, the use of
extensive discretion... may cause the consequences
of infringement of human rights... insufficient legal
protection” (Xuemin 2020: 87);

2. Emphasize the leading role of individuals
and communities in handling cases — “overly rely
on criminals to voluntarily assume and perform
responsibilities” (Xiaoming 2006: 59). The lack of
national coercive protection may lead to failure to
realize responsibility and fail to implement social
justice;

3. There is a tension between the damage to the
interests of the victims caused by crimes and the
damage to the national legal order. The restoration
of restorative justice emphasizes the interests of the
victims, and weakens the state’s presence in the
restoration process, which is not conducive to the
protection of the national legal order;

4. The content of restoration is too kind and the
effect is weak.

Proponents of restorative justice believe that
«crime is a normal phenomenon, not a pathological
one» (Zongxian 2010: 289). Therefore, in the
past, the proponents of restorative justice shifted
the concept of crime from «violation of the rules»
to «social conflicty. Therefore, in the restoration
process, the offender was emphasized to actively
assume the responsibility caused by the crime in
order to achieve the goal of restoring social relations.
They believe that: «pure punishment is ineffective
in changing people’s behavior. It not only has
disadvantages such as high cost and poor effect, but
also destroys the harmonious social relationship»
(Xiaoming 2006: 54)

In the future-oriented dimension, they believe
that punishment cannot achieve the effect of
rectifying the personality of the criminal, because
the shortcomings of the freedom penalty that
is widely implemented worldwide are mainly
infectious, closed, blind, surplus and insufficiency.
The closedness of the prison is the root cause of
blindness and contagion. During the period of
imprisonment, the offender is isolated from the
outside world and cannot be informed of changes
in the outside world-«Especially in the ever-
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changing modern society, it forms a strong contrast
with the closedness of the prison. This makes it
more difficult for criminals to socialize and can
easily lead to recidivism» (Xingliang 2001a: 696-
698). Therefore, proponents of restorative justice
emphasize the social participation of rectify on
the basis of «decriminalization». On the one hand,
through mediation and negotiation between the
offender and the victim, the inner hatred of the
victim is smoothed and the victim is prevented from
«sympathetic revenge»; On the other hand, through
the participation of social forces in the repair process,
the trust between each other is enhanced, which is
conducive to the return of the criminals to society.
From this, it can be concluded that the restoration
of restorative justice is social (rights)/humanism/
behavioral humanism/both emphasized.

The two positions seem to be tit-for-tat, but
through careful analysis, it can be found that the
proponents of traditional criminal justice advocate
restoring social justice through retribution and
elimination of the potentiality of offence of
criminals to return to society. Both of them show
«social» element of restoration. That is, the
punishment of retribution, when punishing the
offender, to achieves the goal of restoring social
order by imparting justice in the ethical sense of the
people to the victim. And through rectify methods
to remove the potentiality of offence of criminals,
so that they can return to society, thereby restoring
social relations. And in judicial practice, traditional
criminal justice pays more and more attention to the
integration of «social» elements, because «social
desire is the characteristic of human beings beyond
other animals. According to this natural tendency,
humans and their kind live together in a peaceful
way, and form a community» (Grotius 2005)

For example, the «community rectify system»
and the «criminal reconciliation systemy are widely
implemented. The opposition between traditional
criminal justice and restorative justice is gradually
dispelled under the influence of social elements.

The resolution of opposition in dimension of
victims

Proponents of traditional criminal justice believe
that crime is socially harmful and endangering the
legal order of the state, because the state needs to
rectify criminals that can be rectified. That is, with
criminals and the state as the core, it serves to
realize public welfare and maintain public order.
Therefore, in the restoration process, the victim
is in a relatively unimportant or even neglected
position, that leaves space for the protection of the
victim’s interests. Proponents of traditional criminal
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justice believe that national interests are higher
than personal interests and that individuals should
be subordinate to the authority of the state. They
also believe that excessive emphasis on the specific
interests of victims will place a heavy burden on the
judicial agencies, because the interests of victims
often differ from person to person and cannot be
unified. Therefore, the proponents of traditional
criminal justice are state (authoritative)/prejudiced
emphasized in their attitude towards restoring the
interests of victims.

Proponents of restorative justice believe that
the core of the restoration process should be around
the victim, through various ways to restore and
make up for the victim’s property loss, mental
injury, and psychological problems caused by
criminal behavior. In the restoration process, the
victim and the offender communicate face-to-face,
negotiate their own interests, and actively restore
the damage suffered by the victim to eliminate the
victim’s revenge psychology induced by criminal
behavior, and promote people to be more convinced
of the justice of the law. According to Tom Taylor:
«People are more likely to abide by the law if they
think they have been treated fairly by the criminal
justice system» (Taylor 2006). Therefore, the
restoration of restorative justice also pays attention
to the restoration of the national legal order but uses
a gentle and indirect way to protect and maintain the
legal order. Therefore, the restoration of restorative
justice is both emphasized/social (rights).

In the dimension of the victim, the focus of
the debate on restoration between the traditional
criminal justice and the restorative justice is «who
is the core between the victim and the national
legal order», that is, whose value is better between
«state (authority)/society (right)». The fundamental
task of criminal law is to serve public welfare and
maintain common order by means of safeguarding
legal interests. However, the state-based ideal of
retribution abstracts the interests of the victim as
a member of the intangible overall interests and
marginalizes, ignores it. The true demands of the
heart may cause the victim to disagree with the
judgment of the judiciary, leading to endless appeals
or petitions, and may even go to the road of illegal
crimes without results in the appeals or petitions,
thereby again damaging the legal order. Restorative
justice enhances the importance of the victim in the
restoration process to meet the specific demands
of the victim. The more respect their dignity and
interests, the heavier they will obey the criminal
law and legal order. Restorative justice restores and
pays attention to the victims’ damaged interests so

as to establish the victims’ inner submission to the
national legal order, and indirectly maintains and
consolidates the national legal order. The purpose
of traditional criminal justice overlaps with the
objective result of restorative justice.

The resolution of opposition in dimenson of
community

Proponents of traditional criminal justice believe
that the content of restoration is mainly to restore the
damaged national legal order, so the criminal law
does not directly stipulate the content of restoration
of community order. Regulations on the interests of
the community are scattered in «rectifying offenders
through penalties and re-education through labor
so that they can return to the community», or
«whether it affects the community as the sentencing
circumstances for the application of probation,
parole, and surveillance». The traditional criminal
justice cares a bit about community. In recent
years, the «community rectify system», which has
an indirect restorative effect on the community,
has gradually received attention. The community
rectify system aims at the criminals’ «sincerely
repenting» and «return to society», and emphasizes
socialization and the participation of social forces
in the execution process. However, the focus of
this system is to help criminals return to society,
while the restoration of community interests is
still indirect. In the community dimension, the
restoration of traditional criminal justice is still state
(authoritative)/prejudiced emphasized.

For restorative justice, the community, as one of
the main participants, participates in the restoration
process throughout the whole process, integrates the
restoration process into the community, and «cares
about the health of the community and restores
the harm caused» (Quinn 1998: 178). Because
crime not only does damage to victim, but also
endangers the order and safety of the community.
Therefore, restorative justice will provide criminals
with service projects to community. Criminals use
unpaid labor to compensate for the losses caused
to the community due to the crime. Proponents of
restorative justice emphasize that: «the criminals
can and must contribute their own strength in this
restorative process» (Quinn 1998: 178), and in this
way, criminals can restore their relationship with the
community; Restorative justice is not only aimed at
repairing the damaged interests of the community
in the past, but in the future, it requires community
members and victims to actively participate in
preventive procedures, strengthen the community’s
crime prevention and control capabilities, and
consolidate the peace and security of the community.
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At a deeper level, restorative justice changes the
community’s perception of crime, treating crime as a
“natural social phenomenon...society must maintain
a certain degree of flexibility...it will inevitably
appear to violate social norms» (Xingliang 2006:
54). Restorative justice allows community members
to no longer prejudiced view criminals, and to
accept criminals with a more tolerant perspective,
so that the re-socialization of criminals will also
achieve better results. In this logic, the restoration of
restorative justice is social (right)/both emphasized
in the community dimension.

In the community dimension, the community
rectify system indirectly restores the damaged
relationship between the offender and the
community, because «the task of rectify includes
establishing or re-establishing a strong connection
between the offender and the community, so that
the offender can be reintegrated into social life»
(Butler 1991: 22). The traditional criminal justice
system puts the community as an important part
of its vision. However, compared with restorative
justice, it does not directly include the community
as the injured party in the restoration process.
Restorative justice is more forward-looking. In the
restorative process, all the communities related to
the infringement are involved. They restore the
interests of the community damaged by crimes
and eliminate the barriers between individuals and
the community. Restorative justice strengthens
the role of the community as a bond and restores
the community more directly. There is an obvious
opposition between the traditional criminal justice
and restorative justice, and the reason is that their
value trends are different. Because the traditional
criminal justice system aims at maintaining the
national legal order, while restorative justice
aims at restoring social relations. However, «light
punishing is a process and a trend» (Xingliang 2001:
665), so the community rectify system applicable to
misdemeanors will inevitably expand, and the role
of the community will inevitably become more
and more important. The opposition between the
two will also increase with the degree of judicial
civilization improved.

Conclusion: evalusion of the two positions
and the position held by this paper

Proponents of traditional judicial believe that
“restoration” should focus on punishment, past-
oriented, emphasizing social justice and state. This
position is undoubtedly prejudiced or incomplete in
understanding the concept of “restoration”. Limiting
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the “restoration” to the restoration of the legal order,
and not focusing on the reshaping of the offender’s
personality and the restoration of its social relations
with stakeholders will undoubtedly increase the
difficulty of re-socialization of the offender. Because
the interests of the victims and the community are
ignored, it is difficult to alleviate the tension between
them and the criminals. Therefore, abstract social
justice will dilute or even dissolve in this tension.
However, since the heavy penalty thought still has
a broad market in China, and people’s perception
of «crimey is still relatively rudimentary, so the
«restoration» of traditional criminal justice is still
appropriate.

The ideal of «restoration» of restorative justice
is in line with the development trend of the «rule of
law» of the world. It not only allows the offender
to assume responsibility, protects the interests of
the victim and the community, and safeguards
social justice, but also reshapes the offender’s
personality and makes it easy to return to society,
that is conducive to the realization of the purpose of
crime prevention. Here, the economic and efficiency
content of «restoration» must be emphasized
again. The judicial system is not a set of principles
and rules without background, but a system of
knowledge. No matter how we describe and define
the restorative justice system in detail, that does not
equivalents to foreign successful experience. «The
motto ‘Books don’t say everything, words don’t
say what they mean’ is a universal and unsolvable
problem in human society.» Therefore, ignoring the
specific national conditions and directly implanting
restorative justice into China is undoubtedly a
partially understanding of restoration, at least,
it ignores the cost of judicial reform and neglects
the economic and efficiency connotation of
«restoration».

Through a multi-faceted investigation of the
concept of «restoration», this paper believes that
«restoration» 1is a two-dimensional four-level
compound concept. Therefore, trying to find a
simple synonym for «restoration» often fails to
obtain satisfactory results. Regardless of whether
it is from the time dimension or the participation
dimension, it is necessary to look at the other side,
adding a large number of attributives, and it is
inevitable that it will not be able to fully express
its accurate meaning. Therefore, this paper believes
that the understanding of «restoration» should
not be based on a specific concept, but should be
based on the two-dimensional four-level structure
of the concept of «restoration». The material cause
of «restoration»-internal elements is of course
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important, but the form factor-internal structure is
more important. Like carbon in chemistry, different
combinations will form different substances, such as
graphite and diamond.

All in all, for the understanding of the concept
of «restoration», the position adopted in this
paper is the two-dimensional four-level structural

model. If the definition doesn’t meet this structural
standard, no matter how close to the criteria for
«restorationnurepar”, it is not enough to define
“restoration” in dogmatics. Even if the internal
elements fully meet the criteria of «repair», those
that do not combine the structure are still not
“restoration” from the perspective of criminal law.
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ON THE ROLE OF THE INFORMATION POLICY
OF THE STATE IN THE INFORMATION SOCIETY

The research topic is aimed at analyzing the legislation of the Republic of Kazakhstan on the forma-
tion and implementation of information policy.

The purpose of the article is to analyze the concept and content of the term “information policy”, as
well as the presence of this concept in the normative acts regulating the issues of domestic and foreign
policy of Kazakhstan. The aim is also to analyze the problems caused by insufficient attention to the is-
sues of modern information policy as an important component of national security.

The scientific and practical significance of the article lies in the fact that it substantiates the need to
develop and implement the concept of information policy of Kazakhstan, where special attention should
be paid to the issues of interaction between state bodies and the population of Kazakhstan in the condi-
tions of military and emergency.

The research methods used were the method of systematic analysis of regulatory legal acts of Ka-
zakhstan, as well as the method of comparative analysis of legislation and practice of Kazakhstan with
issues of domestic and foreign policy of other countries.

The results of the study should include a recommendation on the need to develop a conceptual
document on the information impact and interaction of the state with citizens in order to ensure the
protection of the national interests of the country.
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AKnapaTTblK, KOFaMAAFbl MEMAEKEeTTiH, aKnapaTTbliK,
casicaTbiHbIH, POAI TypaAbl

3epTTey TakbipblObl aKMapaTThiK, CasiCaTTbl KAAbINTACTbIPY >KoHe icke acbipy 6oibiHILa KasakcraH
Pecny6AmKacbiHbIH 3aHHaMacCbIH TaAAayFa OaFbITTaAFaH.

MakanaHbIH, MaKcaTbl — «akMnapaTTbIK, CasicaT» TEPMMHIHIH TYCIHIr MeH Ma3MyHbIH TaAAQY, COHAAN-
aK, ocbl Ty>blpbIMAAMaHbIH Ka3akCTaHHbIH, ilLKi >KOHe CbIPTKbl CasicaTbiHbIH MABCEAEAEPIH PETTENTiH
HOPMaTMBTIK aKkTiAepae 60Aybl. MakcaTbl YATTbIK, KayinCi3AIKTIH MaHbI3AbI KypaMAac OeAiri petiHae
KA3ipri 3amaHfbl aKMapaTTblK cascaT MaCeAeAepiHe >KETKIAIKCI3 Ha3ap ayAapyAaH TyblHAAFaH
npo6AemasapAbl TaAAdy BOAbIN TabblAAAbI.

MakanaHbIH, FbIAbIMM >K8HE MPaKTUKAAbIK, MaHbI3AbIAbIFbI OHAQ 9CKEpU >KOHe TOeTeHLUe >KaFAan
Ke3iHAe MeMAeKeTTiK opraHAap MeH KasakcTaH XaAKbIHbIH ©3apa iC-KMMbIA MaCeAeAepiHe epekiie
Hasap ayAapbiAyFa TMic KasakcTaHHbIH, aknapaTTbiK, casicaTbiHbIH TY>KbIPbIMAAMACbIH 93ipAey >KaHe
€Hri3y KQXKeTTiri HerisaeAeai.

3epTTey aaicTepi peTiHae KasakcTaHHbIH HOpMaTUMBTIK KYKbIKTbIK aKTIA€PiH XXYHeAi TaAAQy SAiCI,
COHAQM-aK 0acka eAAEPAIH iLIKi >XoHe CbIPTKbl casicaTbl MaceAeAepiMeH KasakCTaHHbIH 3aHHaMachl
MEH MPaKTUKACbIH CAAbICTbIPMAAbI TAAAQY SAICI KOAAAHBIAABI.

KyprisiAreH 3epTTey HOTUXKEAEpi PETIHAE EAAIH YATTbIK, MYAAEAEPIH KOPFayAbl KaMTamMachl3 eTy
MaKCaTbIHAQ aKMapaTTbIK bIKMAA €TY XKOHE MEMAEKETTIH a3aMaTTapMeH 63apa iC-KUMbIAbl MOCEAEAEpi
6OVbIHLLA TY>KbIPbIMAAMAABIK, KY>KaT 93ipAey KaXKeTTiri TypaAbl YCbIHbIMAbI KOPCETKEH XKOH.

TyiiH ce3aep: aknapaTtTbiK, cascaT, MEMAEKETTIK aKmapaTTblK, cascaT, YATTbIK Kayinci3aik,
MEMAEKETTIK Hackapy.
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O poAn MHPOPMALLMOHHON MOAUTHKU FOCYAAPCTBA
B MH(pOpMaLMOHHOM 06LLecTBe

TemMa MCCAEAOBAHMS HampaBA€Ha Ha aHaAM3 3akoHoaaTeAbcTBa Pecnyb6amkm KasaxctaH no
OPMUPOBAHMIO M peaAn3aumm MHAOPMALMOHHOM MOAUTUKM. LleAblo CTaTbM SBASIETCS aHaAM3
MOHATUS M COAEPXKaHUA TepMMHA «MH(OPMALMOHHAS MOAUTMKA», a TaKXKe HaAMuMe AAHHOro
MOHATUS B HOPMATMBHbIX aKTaX, PErAaMeHTUPYIOLMX BOMPOCbI BHYTPEHHEN M BHELIHEA MOAUTUKM
KasaxcraHa. LleAblo Takxke SIBASETCS aHaAM3 MPOOGAEM, BbI3BaHHbIX HEAOCTATOYHbIM BHUMaHMEM K
BOMPOCaM COBPEMEHHOM MHMOPMALMOHHOM MOAUTUKM KakK BaXXHOMO COCTABASAIOLLIErO HALMOHAAbHOM
6e30MacHOCTU.

HayuHas v npakTMyeckas 3HauYMMOCTb CTaTbM 3aKAKOUAETCS B TOM, YTO B Hell 06OCHOBbIBAETCS
HEOOXOAMMOCTb Pa3paboTKM M BHEAPEHMS KOHLEMNLUMM MHPOPMALIMOHHOM NMOAMTMKK KasaxcTaHa, rae
0co60€e BHUMaHMe AOAXKHO GbiTb 0OpaLLEHO BOMPOCaM B3aUMOAENCTBUA FOCYAAPCTBEHHbBIX OPraHoB U
HaceAeHmns KasaxcTaHa B YCAOBMSIX BOEHHOIO M YPE3BbIYANHOIO MOAOXKEHMS.

B KauecTBe METOAOB WMCCAEAOBAHMS TPUMEHSACS METOA CUCTEMHOrO aHaAM3a HOPMATUBHbIX
npaBoBbIX akTOB KasaxcraHa, a Tak)Ke METOA CPaBHUTEAbHOIO aHaAM3a 3aKOHOAATEALCTBA M NMPaKTUKM
KasaxcTaHa v BOMPOCOB BHYTPEHHER M BHELUHEN MOAUMTUKM APYIrMX CTpaH. B kauecTBe pesyAbTaToB
MPOBEAEHHOIO MUCCAEAOBAHMSI CAEAYET YKasaTb PEKOMEHAALMIO O HeOOXOAMMOCTM pa3paboTKu
KOHLIEMTYaAbHOrO AOKYMEHTa MO BOMPOCaM MH(MOPMALIMOHHOIO BO3AEMCTBUA M B3aMMOAENCTBUS

rocyAapcCTtBa C rpakAaHamMm B LieAdX obecrneyeHuns 3alUNTbl HAUMOHAAbHbIX MHTEPECOB CTPaHbI.
KaloueBble caoBa: l/lHCbOpMaLI,VIOHHaSI MOAUTUKA, TOCYAAPCTBEHHAd VIHCbOpMaLI,l/IOHHaﬂ NMOANTUKA,
HalMOHaAbHasa 6e30l'IaCHOCTb, rocyAapCTBeHHOe yripaBA€HMe.

Introduction

The information society, in its modern sense,
which arose from the middle of the twentieth cen-
tury, which arose as a result of the symbiosis of the
processes of globalization and the rapid develop-
ment of IT technology, obliged the state resources
to be activated.

If at the beginning of the development of ac-
tive information relations, state institutions were
only outside observers, then in the end it was the
state that became the main regulator of such rela-
tions, which was caused by the need for control
and legal regulation. The active introduction of in-
formation processes into all spheres of the life of
the individual, society and the state has determined
the formation of new spheres and functions of state
activity. And these are, first of all, efforts to form
information and legal relations, information policy
of both individual institutions and the entire state or
state associations, and as a result, the formation of
the information function of the state, which was not
so actively expressed in the entire previous history
of the development of society and the state.

The processes that led to the formation of the
modern information society largely proceeded spon-
taneously and were caused rather by the develop-
ment and directions of technology formation and
what people directed these technologies to. For ex-
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ample, the Internet has led to the existence of so-
cial networks, which in fact have become one of
the brightest tools of modern information, and then
real military operations, wars. Or, the introduction
of smart technologies has led to the functioning of
Big-Data and other programs (Bioinformatics, Arti-
ficial intelligence, etc. other), which are used both in
the field of medicine and in the field of data theft and
processing. And everywhere the state is forced only
to state and accept the emergence of new directions
and try to ensure the possible regulation of such pro-
cesses in order to protect the interests of the main
subjects of such relations. And in the near future, it
is necessary to predict further similar development.
On the one hand, modern state institutions face
the challenges that information technologies create
(consolidation of financial markets and trade, unlim-
ited range of social movements, development of the
digital economy), including the emergence of supra-
national trends that can get out of control at any mo-
ment and the danger of liquidation or deactualiza-
tion of state institutions (https://origin-archive.ifla.
org/IV/ifla62/62-liuy3.htm). On the other hand, it is
state institutions that actively introduce information
technologies in many areas of their activities, both
in the process of data analysis, provision of pub-
lic services, and in the process of interaction with
citizens, public institutions, etc. In addition, it be-
comes one of the customers for the implementation
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of information processes in society, for example, IT
medicine, E-government, E-medicine, E-court, etc.

And in this direction, the experience of Kazakh-
stan is quite indicative. The state bodies of the Re-
public of Kazakhstan have been actively involved
in the process of development and implementation
of the main institutions of the information society in
the consciousness and way of life of citizens since
the late 90s and have achieved significant results.
So, in 2020, Kazakhstan ranks 29th in the ranking
of countries in terms of the level of e-government
development (https://nonews.co/directory/lists/
countries/e-government).

The state authorities of any country always face
strategic tasks of ensuring national security and ter-
ritorial integrity of the state, protecting the rights
and legitimate interests of the Kazakh society, fur-
ther development of social institutions and ensuring
a decent standard of living for every citizen. And
it has already happened that in achieving these ob-
jectives, a huge role belongs to information policy,
which should cover all aspects of the information
society and the prospects for its development both
at the national level, regional and global.

The situation that is developing in the world and
mainly in the immediate geopolitical proximity with
Kazakhstan requires the intensification of efforts of
state and public institutions of the country.

It is possible to emphasize only a few problems
of the modern information policy of the country,
which will show the unconditional importance of
this direction of domestic and foreign policy.

For example, the direction that the New Kazakh-
stan has taken on the formation of a “Hearing state”
is important, it also imposes a number of obligations
on all levels of public administration. The ability to
build a dialogue with their own citizens, who have
the constitutional right to receive the necessary in-
formation (https://www.akorda.kz/ru/addresses/ad-
dresses_of president/poslanie-glavy-gosudarstva-
kasym-zhomarta-tokaeva-narodu-kazahstana) and
actively participate in the management of the state
[3] is taken out as one of the cornerstones of the
modern management process of Kazakhstan (https://
strategy2050.kz/ru/news/dauren-abaev-spravedli-
voe-gosudarstvo-prioritet-politiki-prezidenta/).
Which also requires a certain policy of information
exchange and interaction of state bodies with their
own population. The concept of a “Hearing state”
was announced by the Head of State in the Address
to the People of Kazakhstan “Constructive public
dialogue is the basis of stability and prosperity of
Kazakhstan” on September 2, 2019, then the lack

of experience in interacting with the population and
informing it both at the highest and at the regional
level, for example, in extreme situations, the Janu-
ary events of 2022 clearly showed which led to the
information isolation of society, whereas the Law of
the Republic of Kazakhstan “On National Security”
recognizes such actions as a threat to the informa-
tion security of the country (https://adilet.zan.kz/
rus/docs/Z1200000527). In fact, complex organiza-
tional issues were revealed, and mainly the lack of
interaction experience, with which many problems
and accusations could have been avoided.

The same problems are highlighted in the pro-
cess of active external and internal information in-
jections into the information field of Kazakhstan, or
about the situation in Kazakhstan, namely calls for
inciting ethnic hatred, prospects for territorial integ-
rity, undermining the authority of the President and
some political officials, and many others. This is ob-
vious, President of the Republic of Kazakhstan K.K.
Tokayev stressed at the St. Petersburg International
Economic Forum in June 2022. Today, Kazakhstan
is increasingly involved in the process of informa-
tion influence and counteraction, which has a signif-
icant impact on the national interests of the country.

Another important direction of the information
society is the readiness of business to digitalize
global financial institutions and the ability to safely
use and develop such tools. Digital assets are be-
ing actively formed in Kazakhstan, the legal basis
for the functioning of the “digital tenge” has been
created, the digitalization of banking and other fi-
nancial services is being actively carried out. At the
same time, during the current period of military op-
erations in Europe, which affected the economy of
Kazakhstan through economic sanctions imposed
against the Russian Federation, this direction is be-
ing updated and requires more active attention from
state and public institutions. This is justified by the
presence of a huge block of conditions and obliga-
tions that Kazakhstan has assumed in the conditions
of the EAEU.

The analysis of the history and main directions
of the modern information legislation of Kazakhstan
shows a significant backlog and a certain unwilling-
ness to counter modern challenges that are already
being actively introduced into the information field
of the country and, accordingly, the consciousness
of the population. And this is primarily the lack of
experience in protecting the interests of the domes-
tic IT market, the formation of conditions for the
widespread introduction of available know-how and
services, and much more.
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Results

The current situation in both the economy and
politics constantly poses new challenges. On the one
hand, modern society, in which all existing tools of
informatization and digitalization are actively and
deeply implemented, requires all new technologies
both in the field of business, entertainment, educa-
tion, etc. So it is true that it also requires constant
protection from negative infusions, attacks on per-
sonal borders, commercial interests, etc. This and
much more requires constant forecasting and re-
sponse from the state, which is predetermined by
its essence as the main guarantor of security (Gobbs
1936: 369) and development (Russo 1998).

Accordingly, one of the most important tasks of
modern Kazakhstan is the development and inten-
sive implementation of a set of certain actions that
should take into account the national interests of Ka-
zakhstan. And the examples given clearly show the
relevance and seriousness of this direction of state
and public policy.

If we turn to the experience of foreign countries,
we should pay attention to the fact that these and
many other issues are put at the level of national
policy. Thus, the 1996 Green Paper of the European
Commission emphasizes that “To solve these prob-
lems, we need public policies that can help us take
advantage of technological progress and that can
ensure equal access to the information society and a
fair distribution of the potential for prosperity” (Eu-
ropean Comission 2000).

At the same time, the analysis of the current leg-
islation of Kazakhstan showed the absence of an of-
ficially recognized concept of “information policy”.
Whereas it is this term that is quite actively used in
certain regulatory legal acts.

It should be emphasized at once that the state
bodies responsible for the issues of “development
and ensuring the sustainable functioning and securi-
ty of the unified information space” of the Republic
of Kazakhstan, outlining their functionality, use the
term “information policy” very carefully. Thus, in
the Regulation on the Ministry of Information and
Public Development of the Republic of Kazakhstan,
this term is used only if the function of approving
the methodology for determining the cost of ser-
vices purchased for the state information policy in
the media at the expense of the republican budget is
indicated.

If we take a historical and legal perspective of
the concept we are analyzing, it should be noted that
for the first time it appeared not so long ago. Name-
ly, it was only on December 10, 2002 that the De-
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cree of the President of the Republic of Kazakhstan
“On the formation of the Public Council on Mass
Media (Information Policy) under the President of
the Republic of Kazakhstan” was adopted, which,
without giving the concept of information state poli-
cy, establishes the functionality of this Public Coun-
cil as a body assisting the President of the Republic
of Kazakhstan on interaction with the media (https://
adilet.zan.kz/rus/docs/U020000993 /links).  The
same concept persists today, when the Law of the
Republic of Kazakhstan dated December 30, 2020
formed the republican and regional commissions on
state information policy in order to take into account
and protect public interests in the conduct of state
information policy, as well as meeting the needs of
the population in information and is regulated by
Chapter 1.2 of the Law of the Republic of Kazakh-
stan “On Mass Media”. And in fact, it was this Law
that for the first time used such a concept as “State
Information Policy” without disclosing it.

Accordingly, we conclude that information poli-
cy continues to be associated only with the activities
of the mass media, which in modern conditions is
unacceptable and even dangerous.

Information policy in the information society
is the most important factor in its development and
prosperity. And the correlation of these concepts
plays an important social and legal significance.

The concept of “information society” is also a
relatively new concept for world history. So, back in
the 40s of the last century, A. Clark wrote about the
prospect of the development of information services
(Clark 1957), and in the 50s, the American economist
F. Makhloop started talking about the prospects
of the information economy (Machlup 1962). And
already in the 70s, based on the analysis of research
by Japanese scientists, Americans introduced such
a concept as “information society”, which later
resulted in a certain ideology, and a whole direction
of modern economics, which actually covered all
spheres of not only economics, but also politics.

For the first time, the concept of the information
society was put forward by the Japanese (Masuda
1983), and accordingly, they were the first to
promote it, which explains the sharp development of
technology and technology in this country. And in the
first concept of the 50s, the information society was
outlined as a product of universal computerization,
which will significantly facilitate production and
allow the introduction of new technologies, which as
a result will lead to the creation of “an information
product that will essentially become the driving
force of education and development of society”
and this idea in fact, in our opinion, reflects the
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whole essence information society in all its further
manifestations.

Of course, the Americans and the rest of the
world took this concept as a basis, giving it global
significance and derived the concept of information
society as a concept of post-industrial society, a
historical phase of the development of civilization
in which the main products of production are
information and knowledge. Noting at the same
time that the distinctive features are:

- the formation of a single information
and communication space as part of the global
information infrastructure;

- development of new and high technologies
based on the mass use of advanced information
technologies;

- creation and development of the information
market and meeting the needs of society in
information products and services;

- improving the level of education, scientific,
technical and cultural exchange by expanding
regional, national and international information
interaction;

- creation of a system to ensure the rights of
citizens and social institutions to freely receive,
disseminate and use information, as well as a number
of other provisions (Chereshkin 1998:10).

It is these features that have formed the basis
of a number of existing international documents.
Thus, the Okinawan Charter of the Global
Information Society, adopted by the heads of
State and Government of the Group of Eight on
July 22, 2000, establishes that information and
communication technologies are one of the most
important factors influencing the formation of
society in the twenty-first century and the goal of
“IT-stimulated economic and social transformation
lies in its ability to contribute to people and society
in the use of knowledge and ideas. The information
society, as we imagine it, allows people to use their
potential more widely and realize their aspirations.
To do this, we must ensure that IT serves to achieve
the complementary goals of ensuring sustainable
economic growth, improving public welfare,
stimulating social harmony and fully realizing their
potential in strengthening democracy, transparent
and responsible governance of international peace
and stability. Achieving these goals and solving
emerging problems will require the development
of effective national and international strategies”
(http://old.unesco.kz/ip/countries/okinava_harty
rus.htm).

It is in this direction that states are moving,
striving to develop the IT market and technologies

that are increasingly being introduced and already
predetermine a person’s life.

The recognition that Kazakhstan should be
actively involved in the process of informatization
was started in the late 90s of the last century. Thus,
the State Program for the formation of “electronic
Government” in the Republic of Kazakhstan for
2005-2007 and the Program adopted on its basis
to reduce information inequality in the Republic of
Kazakhstan for 2007-2009, approved by the Decree
of the Government of the Republic of Kazakhstan
dated October 13, 2006 No. 995 laid the foundations
of state policy in this area. All subsequent state
strategies and conceptual documents are based on
the need for a more active and deep immersion in
the information field and active development of the
information and then digital society.

It should be noted that the State Program
“Information Kazakhstan — 20207, adopted on
December 4, 2012, emphasizes a number of the
most important foundations of the development
of informatization, and then digitalization of
Kazakhstan. Namely, it is recognized that “the
leading role in the formation of the national
strategy of information development, consolidation
of all segments of society to achieve the goals
of information and innovative development,
coordination of business, all public institutions
and citizens in the implementation of the national
strategy is assigned to the state” (https://adilet.zan.
kz/rus/docs/U1300000464). In addition, it should
be emphasized that the Program notes that “In our
country, the main emphasis was placed only on one
of the components of the information society — on
the formation and development of e-government,
which was successfully implemented, as evidenced
by high international ratings. However, the task of
forming an information society is certainly broader
than the development of only electronic government
and the telecommunications industry.”

The very realization that in Kazakhstan, the
basis of information policy was the creation of
an Electronic government, which is “a system
of information interaction of state bodies among
themselves and with individuals and legal entities,
based on automation and optimization of state
functions, as well as intended for the provision
of services in electronic form” (https://online.
zakon.kz/Document/?doc_id=33885902&doc
1d2=33885902#activate_doc=2&pos=3;-
98&p0s2=309;-72), where the objects of regulation
are “state electronic information resources, software
of state bodies, Internet resource of a state body,
objects of the information and communication
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infrastructure of the “electronic government”,
including objects of informatization of other persons
intended for the formation of state electronic
information resources, the implementation of state
functions and the provision of public services.”
Namely, this system is mainly aimed at ensuring
the function of state regulation and the provision
of public services. Whereas information policy is a
broader concept and content.

And again we return to the concept of
“information policy”, but in a different mode — the
state. But at the same time, it should be noted that
there are different points of view regarding the
content of this concept.

The difference in approaches has developed
historically. If initially the term “information policy”
was applied more to the issue of informatization of
society, the creation of efforts to develop information
technologies for increasingly active informing of the
population of the country, etc. similar aspects. This
allowed us to approach the formation of various
concepts and strategies of the state’s information
policy. And then to the development and use of
various propaganda tools, etc.

Further development of society, deeper
penetration of technologies into almost all spheres of
science and technology, economics and politics led
to the need to recognize that information state policy
should cover huge areas, for example, management,
healthcare, personal and national security, various
areas of natural sciences and humanities, education
and much more. Accordingly, this requires regulatory
regulation, and above all to ensure the ordering and
stabilization of certain emerging or already existing
social relations. Namely, based on the specifics of
information exchange, which includes procedures
for creating, processing, transporting, accessing
and using information. Accordingly, each of these
stages is subject to legal regulation to ensure that
their implementation is orderly and the interests of
all possible participants in such legal relations are
protected. At the same time, it is necessary to take
into account the possibility of a huge number of
specifics and features in real practice.

Accordingly, information legislation arises,
which, together with the national, and then with
the ongoing policy of promoting certain national
ideas, conducting state or other policy, forms an
information policy in a broader sense.

Information relations are a classic “law-state-
society” relationship, where law plays the role of a
conductor and regulator of relations. Accordingly,
the concept of “information policy” should include
such processes as: the formation of cultural and
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educational processes; the formation of information
and its dissemination and use in various fields of
natural and humanistic science; decision-making
processes and structures of government bodies of
both the private and public sectors; educational
direction; the processes of making financial and
other decisions and it is especially desirable to
follow the management decisions of the state, since
it is the state in the person of state regulatory and
management bodies that has a dominant role.

In the domestic reality, information legislation
has been developed and is more or less successfully
operating, but it is impossible to talk about the
existence of an information policy at the proper
level. In fact, the information legislation regulates
the main issues of ownership of information,
issues of information exchange through the media
and in some way through the Internet, issues of
informatization and digitalization, provision of
information state and financial services. However,
there is no complete picture as such.

Separate regulatory acts regulate the issues
of informing the population, which is particularly
emphasized in connection with the construction of
a “hearing state”, for example, the Administrative
Procedural Code of the Republic of Kazakhstan
dated June 29, 2020 No. 350-VI (https://adilet.zan.
kz/rus/docs/K2000000350) or the Law on Mass
Media  (https://online.zakon.kz/Document/?doc
1d=1013966). A number of NPA regulates general
issues of informing certain categories of subjects, for
example, the Law of the Republic of Kazakhstan “On
the Rights ofthe Child in the Republic of Kazakhstan”
(https://adilet.zan.kz/rus/docs/Z020000345 )or the
PEC of the Republic of Kazakhstan (https://adilet.
zan.kz/rus/docs/K1400000234). At the same time,
such a fragmentary attitude does not give real results.

It should be noted that there were attempts to
form an information policy in Kazakhstan, but in a
truncated form, namely, the Concept of Information
Security of the Republic of Kazakhstan was adopted
and successfully operated until 2016, which was
“developed in order to ensure the interests of society
and the state in the information sphere, as well as the
protection of constitutional rights of citizens” and it
noted, that “The information security of the country
in this document is considered from two interrelated
aspects: technical and socio-political. The technical
aspect implies ensuring the protection of national
information  resources, information systems,
information and telecommunications infrastructure
from unauthorized access, use, disclosure, violation,
modification, reading, verification, recording or
destruction to ensure the integrity, confidentiality
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and availability of information. The socio-political
aspect is to protect the national information space
and mass media distribution systems from purposeful
negative informational and organizational impact
that could harm the national interests of the
Republic of Kazakhstan” and we consider this
approach to be correct” (https://adilet.zan.kz/rus/
docs/U1100000174).

Both should pay attention to the goals pursued
by this Concept, namely:

1) realization of the constitutional rights of
citizens to receive, store and distribute complete,
reliable and timely information;

2) equal participation of the Republic of
Kazakhstan in world information relations;

3) effective information support of state policy;

4) ensuring the reliability and stability of the
operation of critical information systems;

5) uninterrupted functioning and reliable
protection of the unified national information space.

Such goals are very correct at the present time
of the presence of potential and real threats to the
national security of the country and especially the
territorial integrity of Kazakhstan.

At the same time, attention should be paid to
the development of national and international ideas,
cultural values, educational work and promotion of
cultural and scientific achievements of Kazakhstan,
which should also be covered by the information
policy of Kazakhstan. The country should actively
promote itself in the information space as a country
of democratic values that continues to adhere to
the ideas of friendly coexistence of various ethnic
groups and peoples.

All subsequent documents in the field of
information exchange were fixated on technological
aspects. Namely, at the end of 2016, the State
Program “Information Kazakhstan — 2020 was
adopted, the objectives of which were:

1. Ensuring the effectiveness of the public
administration system.

2. Ensuring the availability of information and
communication infrastructure.

3. Creating an information environment for
the socio-economic and cultural development of
society.

4. Development of the domestic information
space.

The same direction was continued by the State
Program “Digital Kazakhstan”, which was planned
from 2018 to 2022 and was aimed at “Accelerating
the pace of development of the economy of the
republic and improving the quality of life of the
population through the use of digital technologies

in the medium term, as well as creating conditions
for the transition of the economy of Kazakhstan to
a fundamentally new trajectory of development,
ensuring the creation of the digital economy of the
future in the long term.”

Currently, the Ministry of Digital Development,
Innovation and Aerospace Industry of the Republic
of Kazakhstan has developed a draft Concept of
digital Transformation of Kazakhstan, the purpose
of which is to increase the well-being of citizens and
promote economic growth based on the introduction
of technologies.

That is, in fact, all these documents have a
clearly defined focus — the creation of technological
and technical efforts for further informatization and
digitalization of public activities and the economy
of the country.

The issues of spiritual and moral development
of Kazakhstan at a certain time were designated by
the Program “Rukhani Zhangyru Program”, which
was developed on the basis of the provisions of
the article of the Head of State “Looking into the
future: modernization of public consciousness”,
which was published on April 12, 2017 (https:/
www.gov.kz/memleket/entities/karaganda-bilim/
activities/11204?lang=kk). However, in the light
of recent events, this program does not enjoy the
proper authority for such documents and does not
really cover all areas of spiritual, moral and socio-
cultural development of society.

The Government of Kazakhstan has actually
redirected the issue of implementing the country’s
information policy to the sectoral and regional levels
through the adoption of the Law of the Republic
of Kazakhstan “On Amendments and Additions
to Some Legislative Acts of the Republic of
Kazakhstan on information issues” dated December
30, 2020 No. 394-VI SAM. In fact, each ministry
has its own industry information program, which is
aimed at publicizing the activities of this department
(https://online.zakon.kz/Document/?doc
1d=39537340&doc_id2=1013966#pos=1;-
8&pos2=127;-98,). at the same time, the analysis
of the NPA of ministries and akimats did not
reveal a single document that would fix the main
directions of information activities of these bodies
of the Republic of Kazakhstan, but at the same time
each department allocates large financial resources
from the republican or regional budgets for the
implementation of information policy.

In addition, we agree with the opinion of
ISCA expert Tastenov, who notes that “The
internal information response is characterized by
an insufficient level of efficiency and quality of
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official materials provided by state bodies. The
untimely response to high-profile events on the
part of various state bodies has already become
the subject of traditional criticism from a number
of media outlets. ... To promote state statements,
the expert community, analytical, sociological
structures, as well as public opinion leaders, etc.
are not widely and universally involved. In general,
preventive information campaigns at the regional
and republican levels are poorly applied, which
should work to prevent and prevent the occurrence
of potentially resonant events in society.

Thus, these problems hinder the -effective
implementation of the state information policy and
require measures to eliminate them” (https://isca.kz/
ru/analytics-ru/737).

Conclusion

Accordingly, we believe that the modern
domestic policy of Kazakhstan needs analysis and
development of a strategic document on information
policy issues. This document should contain clear
directions for the implementation of information
policy throughout the country, indicating the areas
of work of central and local executive authorities.
This document should cover all areas of spiritual,
moral and socio-cultural development of society
with an emphasis on the possibility of using digital
technologies (which is more effective in working

with young people and the middle generation),
as well as issues of digitalization of the country’s
economy.

In addition, we believe that it is necessary to
develop a protocol for information interaction of
state bodies of Kazakhstan in a state of war or
emergency. As mentioned earlier, the practice of
both lockdown and the practice of emergency in
January 2022 showed a complete lack of practice
and regulatory legal regulation. Law of the
Republic of Kazakhstan dated July 11, 2022 No.
136-VII “On Amendments and Additions to Certain
Legislative Acts of the Republic of Kazakhstan on
Improving the Procedure for Law Enforcement
service, Increasing Legal and Social Protection
and Responsibility of Law Enforcement officers,
Special State Bodies and Military Personnel,
interdepartmental coordination, Independence
of internal affairs bodies, strengthening
Responsibility for Individual criminal offenses
and arms trafficking” did not specify the issue of
informing the population during such events, at the
same time retaining the reference to art. 41-1. The
procedure for suspending the operation of networks
and (or) means of communication of the Law of
the Republic of Kazakhstan dated July 5, 2004
No. 567-11 “On Communications” (https://online.
zakon.kz/Document/?doc_id=1036912&doc__
1d2=1049207#activate _doc=2&pos=300;-
76&p0s2=1265;-96).
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THE MECHANISM OF LEGAL PROTECTION
OF THE ECONOMIC SECURITY OF THE REPUBLIC OF KAZAKHSTAN
IN THE CONTEXT OF GLOBAL CHALLENGES OF PRESENT TIME

The relevance of the topic of the article is due to the fact that at the beginning of the XXI century it
is technological development that determines the competitiveness of the state, forms the conditions for
economic growth, thereby ensuring the economic security of the state.

The main author’s idea of this article was the assertion that the active development of the legal
framework for ensuring the technological development of the Republic of Kazakhstan gives rise to prob-
lems of an institutional and legal nature that require resolution.

The scientific significance of this study lies in the fact that the article offers the author’s interpretation
of the investigated mechanism in structural terms.

The practical significance lies in the focus on solving specific problems identified in the analysis
process.

Methodologically, the study was based on a systematic analysis, on the principle of a step-by-step
solution of scientific and practical problems; the author of this article used the following research meth-
ods: the method of structuring the elements of complex social objects; method of systematization and
analysis of the regulatory framework; methods of analysis and synthesis; design method and deduction
method; methods of legal statics and methods of research of ratings.

The main results of the study were the substantiation of the need to improve the mechanism of legal
protection of technologies and technological innovations based on the analysis of the legal framework
and the institutional structure of the mechanism under study. As a result, conclusions were formulated
regarding the improvement of the legal framework for regulation, as well as the creation of a specially
authorized government body to ensure the functioning of this mechanism.

The value of the study is that its results are brought to the development of practical results, fused to
improve the mechanism of legal protection of the economic security of the Republic of Kazakhstan in
the context of increasing the technological competitiveness of the economy.

The practical value of the conclusions and provisions of this article is confirmed by the fact that
they can be used: 1) to develop further directions for improving the mechanism for the protection and
protection of intellectual property rights in the technological development of the republic; 2) to amend
the legislation governing this area of law and economic development of Kazakhstan.

Key words: legal protection, mechanism, technologies, competitiveness, economic security.
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Makanra TakbipbiObIHbIH ©3eKTiAiri XXI facbipablH 6acbiHAa TEXHOAOTMSIABIK, AAMy MEMAEKETTIH
Goacekere KabIiAETTIAIMH aHbIKTaMAbl, DKOHOMMKAAbIK ©CY YLIiH >KafAanm >kacanAbl, COA apKbIAbl
MEMAEKETTiH, 3KOHOMMKAAbIK, KayiMncCi3AIriH KaMTamachbi3 eTeAl.

Ocbl MaKaAaHbIH Heri3ri aBTOpPAbIK, Maeschl KasakcTan Pecry6AMKachbiHbIH TEXHOAOTUSIAbIK, AAMYbIH
KaMTamachbI3 eTYAIH KYKbIKTbIK HEri3AepiH 6EACEHAT AAMbITY LLIELLYA| TaAan eTeTiH MHCTUTYLIMOHAAADIK -
KYKbIKTbIK CMMaTTarbl NPo6AeMarapAbl TybIHAATAAbl AETEH TYXKbIPbIM BOAAbI.
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ByA 3epTTeyAiH FbIAbIMM MaHbI3AbIAbIFbI MaKaAaAa 3epTTeAeTiH MEXaHU3MHIH KYPbIAbIMABIK,
TYPFbIAQH aBTOPABIK, TYCIHAIPMECI YCbIHbIAQTBIHABIFbIHAQ.

[MpakTUKaAbIK MaHbI3ABIAbIFbI TaAAQy MPOLECIHAE aHbIKTAAFaH HaKTbl MOCEAEAepAi Lwellyre
GarbITTaAFaH.

OAICTEMEAIK XKOCrapaa 3epTTey XKYWeAi TaapayFa, FbIAbIMU-TNIPAKTUKAABIK, MOCEAEAEPAI Ke3eH-
Ke3eHiMeH LeLly NMPUHUMIIHE CyMeHAl; OCbl MaKaAaHbIH aBTOpPAapbl 3epPTTEYAiH MblHapal SAiCTepiH
KOAAQHADBL: KYPAEAI 9AEYMETTIK OObEeKTIAEPAIH DAEMEHTTEpPIH KYPbIAbIMAQY ©AiCi; HOPMAaTUBTIK-
KYKbIKTbIK, 6a3aHbl XXyMeAey >koHe TaAAQy SAICI; TarAay XKOHe CMHTE3 dAiCTepi; kobaAay BAICI XKaHe
LIerepy 9AICi; KYKbIKTbIK, CTaTMKa SAICTEPI XKOHE PEMTUHITIK GararayAbl 3epTTey SAiCTepi.

3epTTeyAiH Heri3ri HoTUXeAepi 3ePTTEAETIH TEeTIKTiH KYKbIKTbIK 6a3aCbl MEH MHCTUTYLMOHAAADIK,
KYPbIAbIMbIHA >KYPFi3iAT€H TaAAdy HEri3iHAe TEXHOAOIMSIAAP MEH TEXHOAOTMSIAbIK, >KaHAAbIKTapAbl
KYKbIKTbIK, KOpFay TETIriH >KETIAAIPY KaXKeTTIAIriHiH Herisaemeci 60AAbl. HoaTuxkeciHae petTeyaid
KYKbIKTbIK, HErisAepiH >KeTiAAIpyre, COHAQM-ak, OCbl TETIKTiH, >XYMbIC iCTeyiH KamMTamacbl3 eTeTiH
MEMAEKETTIK BMAIKTIH apHaiibl YOKIAETTI OpraHbiH KypyFa KaTbICTbl TY>XXbIPbIMAAP KAPaCTbIPbIAAbI.

KyprisiAreH 3epTTeyAiH KYHABIAbIFbl OHbIH HOTUXXEAEPi SIKOHOMMKAHbIH, TEXHOAOTMSIAbIK, Oacekere
KabIAETTIAIMH apTThipy >araarbiHAa KasakcraH Pecrny6AMKacbiHbIH, 3KOHOMMKAABIK, Kayinci3AiriH
KYKbIKTbIK, KOpFay TeTiriH >KeTiAAipyre HerispeAreH npakTUKaAblK, —HOTUMXKEAEPAI 83ipAeyre
JKETKIi3IAreHAIrHAE.

Ocbl 6anTbiH  TY>KbIPbIMAAPbl MEH epeXXeAepiHiH MNPaKTMKAAbIK, KYHAbIAbIFbI OAApPAbIH: 1)
pecnybAMKaHbIH, TEXHOAOIMSABIK AAMybIHAQ 3USTKEPAIK MEHLUIK KYKbIKTApblH CaKTay MeH Kopfay
TETIriH 0AQH 8pi XeTiAAIpY GarbiTTapbiH 83ipAey yuiH; 2) KasakCTaHHbIH OCbl KYKbIK, CaAacCbl MeH
3KOHOMMWKAABIK, AAMYyblH PeTTeNTiH 3aHHamara e3repictep eHrisy YWiH ManAdAaHbIAybl MYMKIH
eKeHAINIMEH pacTaraabl.

Tyiin cesaep: KYKbIKTbIK, KOpPFay, MeXaHu3M, TexHOAOrmsAap, Ooacekere KabiAeTTiAIK,
3KOHOMMKAABIK, KaYiMncCi3AiK.
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AKTYaAbHOCTb TeMbl CTaTbM CBs3aHa C TeM, YTO B Hauare XX| CTOAETUS UMEHHO TEXHOAOrMYEeCcKoe
pasBUTME  OMpPEAEAsieT  KOHKYPEHTOCMOCOOHOCTb  roCyAapCTBa, (DOPMUPYET  YCAOBMS  AAS
3KOHOMMYECKOro pocTa, obecneurBasi TeM CaMblM 3KOHOMUYECKYIO 6E30MacHOCTb FOCYAAPCTBa.

OCHOBHOW aBTOPCKOM MAE€ei AQHHOW CTaTbU IBUAOCH YTBEP>KAEHME O TOM, UTO aKTUBHOE pa3BUTHE
MpPaBoOBbIX OCHOB O6ECcrneuYeHus TEXHOAOrMYeckoro paseutusi Pecnybamkm KasaxcrtaH nopoxaaer
Npo6HAEMbI MHCTUTYLIMOHAABHO-TIPABOBOI0 XapakTepa, TpebdyloLme paspeLLeHms.

HayyuHasi 3HaUMMOCTb AQHHOTO UCCAEAOBAHMS COCTOMT B TOM, YTO B CTaTbe MPeAAOXKEHa aBTopcKast
WHTeprpeTaumsl MICCAEAYEMOTO MeXaHM3Ma B CTPYKTYPHOM MAaHe.

[NpakTnueckas 3HAYMMOCTb COCTOMT B HAMPABAEHHOCTM HA pELUEHWME KOHKPETHbIX MPOOAEM,
BbISIBAEHHbIX B MPOLIECCe aHaAM3a.

B MeToAOAOTMUECKOM MAaHe MCCAEAOBaHME OMMPAAOCh Ha CMCTEMHBIM aHAAM3, Ha MPWHLUMM
MO3TAMHOIO PEeLleHUs HayYHO-MPAKTUYECKUX MNPOOAEM; aBTOPOM AQHHOW CTaTU MCMOAb30BAAUCH
CAeAyIOLLME METOAbl UCCAEAOBaHMS: METOA CTPYKTYPUPOBAHUSI SAEMEHTOB CAOXHBIX COLMAABHbIX
00bEKTOB; METOA CUCTEMATM3ALLMM M aHAAM3A HOPMATMBHO-TTPABOBO 6a3bl; METOAbI aHAAM3A M CUHTE3A;
METOAQ MPOEKTUPOBaHMS U METOA AEAYKLIMU; METOAbI MPABOBOM CTaTMKM U METOAbI MCCAEAOBaHMS
PENTUHIOBBIX OLLEHOK.

OCHOBHbIM PE3YAbTAaTOM UCCAEAOBAHMSI CTAAO 060CHOBaHME HEOOXOAMMOCTHM COBEPLLEHCTBOBAHMS
MeXaHn3Ma MpaBOBOW 3aLUMTbl TEXHOAOTMIA U TEXHOAOTMYECKMX HOBLUECTB Ha OCHOBE MPOBEAEHHOro
aHaAM3a npaBoBon 6asbl M MHCTUTYLIMOHAABHOM CTPYKTYPbl MCCAEAYEMOro MexaHun3ma. B pesyabtate
cchOpPMYAMPOBaHbI BbIBOABI, KacaloLlMecsl COBEpLUEHCTBOBAHUS MPABOBbIX OCHOB PEryAMpoBaHus, a
TakXKe CO3AaHMs CreLmMaAbHO YNOAHOMOYEHHOMO OPraHa roCy AApPCTBEHHOM BAACTH, obecneumnsatoLLero
(bYHKLLMOHMPOBaHME AQHHOIO MEXaHU3Ma.

LleHHOCTb NMpPOBEAEHHOrO0 UCCAEAOBAHWMS COCTOUT B TOM, UTO €ro pe3yAbTaTbl AOBEAEHbl AO
pa3paboTKM MNpaKTUUYECKMX PE3YAbTATOB, HAMAABAEHHbIX HA COBEPLUEHCTBOBAHME MEXaHM3ma
MpaBOBOM 3alMThl 3KOHOMMYeckorn BGesonacHocTu Pecnybamku KasaxcTtaH B yCAOBMSIX MOBbILLIEHMS
TEXHOAOTMYECKON KOHKYPEHTOCMOCOBHOCTN IKOHOMMKM.
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NpakTryeckas LLeHHOCTb BbIBOAOB M MOAOXKEHUI AQHHOM CTaTbW MOATBEP)KAAETCS TEM, UYTO OHU
MOryT ObITb MCMOAb30BaHbl: 1) AAS Pa3pabOTKM AAAbHEMLIMX HAMPABAEHWIA COBEPLLEHCTBOBAHUS
MexaHM3Ma OXPaHbl M 3alUMTbl MPAB MHTEAAEKTYAAbHOM COOCTBEHHOCTU B TEXHOAOTMUYECKOM Pa3BUTUM
pecnyOAnKM; 2) AAS BHECEHUSI MI3BMEHEHMIA B 3aKOHOAATEALCTBO, PErYAMPYIOLLIEE AaHHYIO Chepy npaBa

M 3KOHOMMYECKOro pa3BmnTmns KazaxcraHa.
KAloueBble cAoBa: npaBoBagd 3allnTa,
3KOHOMMYecKast 6e30MacHOCTb.

Introduction

At the beginning of the 21st century, technologi-
cal development forms the basis of post-industrial
transformations determining the competitiveness of
national economies in world markets. The techno-
logical aspect of economic growth becomes a se-
curity factor, because only technologies determine
the pace of socio-economic development and, thus,
ensure economic sovereignty, creating conditions
for the implementation of strategic tasks of socio-
economic development.

The indisputability of this fact determines the
content of the “Third Modernization of the Republic
of Kazakhstan”, the main priority of this moderniza-
tion is the accelerated technological modernization
of the economy.

In this regard, the main goal of the state policy
of industrialization of the Republic of Kazakhstan is
the creation of a technologically advanced industry,
the transformation and digitalization of fixed assets
of existing enterprises focused on the creation of
medium-, high-tech products with subsequent entry
into global markets (Approval of the State program
of industrial and innovative development of the Re-
public of Kazakhstan for 2020 — 2025, 2019).

However, it should be noticed that the pandem-
ic has changed the world, and Kazakhstan must be
ready for a new reality after COVID-19. The gov-
ernment is already actively working on adjusting
strategic documents and policies to reflect the new
conditions. Adjustments and changes will be made
to the Strategic Development Plan of Kazakhstan

MEXaHM3M,

TEXHOAOIMM, KOHKYPEHTOCMOCOBHOCTb,

until 2025, the State Program “Digital Kazakhstan”
and a number of strategic documents for the devel-
opment of the country’s economy (Shevchenko,
2021).

Under these conditions, only an intensive ap-
proach to development is able to set an increasing
trend for the Kazakhstani economy, which is asso-
ciated with the tasks of increasing its technological
competitiveness, given that the main factors of Ka-
zakhstan’s global competitiveness are the high level
of national human capital, technological moderniza-
tion and digitalization; creation of conditions for the
transition to a new technological order of Industry
4.0; technological renewal of the basic industries
(agro-industrial, mining and metallurgical and fuel
and energy complexes), which form the basis of the
economy and will remain the engine for other indus-
tries in the medium term (Approval of the Strategic
Development Plan of the Republic of Kazakhstan
until 2025, 2018).

It should be noted that the new model of econom-
ic growth of the Republic of Kazakhstan requires
the introduction of many technological innovations
used in various industries, since the methods of pro-
duction and value added are currently changing sig-
nificantly. Today, artificial intelligence, the indus-
trial Internet of things, 3D printing technologies are
shaping the future of manufacturing industries, us-
ing the possibilities of flexible and smart manufac-
turing, which provides a revolutionary increase in
productivity, while it should be said that the Kazakh
scientific and technological complex already today
has something to offer the world (table 1).

Table 1 — Technological innovative products and solutions created by the scientific and technological complex of the Republic of

Kazakhstan (Trubacheva T., Suleimenova A., 2017)

Technologies and their practical potential

Organization -Developer

Technology for creating biocompatible implants stimulating the natural regeneration of tooth enamel
and dentin. In 2015 InnoDent technology was patented in Kazakhstan. Nowadays, 50 dental clinics
in Kazakhstan, 20 — in Ukraine, 10 — in Russia have purchased drugs created using this technology.

LLP “InnoDent”

Spilled oil collection technology using superhydrophobic sponges. it is possible to produce
superhydrophobic filters for selective water and organic collection plants, using this technology.

RSE «Institute of
Combustion Problems»
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Table continuation

Technologies and their practical potential

Organization -Developer

Technology for the creation of fire-retardant paints for the protection of metal load-bearing structures
of industrial and civil facilities in order to increase the stability of the structure to temperature effects
and deformation during a fire

RSE «Institute of
Combustion Problems»

The technology of creating «supercapacitors». Capable of fast charging and fast transfer of the
received energy, which is especially actual for the creation of electric vehicles.

Al-Farabi Kazakh National
University

Technology of bioresonance activation of seed material based on the developed device for influencing
seeds with a low-frequency electromagnetic field using cosmic geophysical characteristics in order
to increase crop yields

South Kazakhstan State
Pedagogical Institute

Technology of creating glue for tissue bonding based on recombinant mussel adhesive proteins
(MFP). There are no analogues of this technology in the world yet, and therefore there is a good
potential for bringing a unique product to the market.

National Center for
Biotechnology KN MES RK

A unique technology for obtaining metallic osmium has been developed. Considering that it is
the most expensive metal in the world with completely unique properties, the prospects for this

RSE “NC CMMS RK”

technology, in terms of its widespread adoption and use, look promising.

The presence in Kazakhstan of a sufficient num-
ber of “breakthrough” technological developments
determines the technological competitiveness of the
economy, as well as the need for legal protection of
these technologies in terms of their use. This aspect
of technological development is a matter of com-
petitiveness of the national economy and national
security, given the fact that these technologies de-
termine the state of security of the state in the eco-
nomic sphere, ensuring the sustainable development
of the economy of the Republic of Kazakhstan and
its economic independence (c. 4, ar. 4 of the Law of
the Republic of Kazakhstan dated 6 January 2012
“On the national security of the Republic of Ka-
zakhstan”).

Literature review

Theoretical aspects of ensuring national security
in general and economic security as an integral part,
in the context of technological shifts in the econo-
my, were considered in the works of foreign authors
(Ripsman, Norrin &. Paul, 2010; Kazeki, 2021;
Jackson, 2009; Rogers, 2010; Tal, 2000; Wright,
1983; Qian, 2007; Granstrand, 2010).

Analysis of research data shows that the prob-
lem of legal protection of technological innovations,
as an integral part of ensuring economic security
in the world, has come to the fore and has become
not just a legal or commercial issue. As a result of
the comprehensive intellectualization of the modern
economy, they are increasingly becoming a political
problem that requires strategic integrated approach-
es to solving. Under these conditions, the problems
of stimulating the development and legal protection
of technological innovations acquire the role of one

of the most important factors in the entire complex
of political and economic relations and the security
of each civilized country. The complexity of solv-
ing these problems lies in the extremely high degree
of dynamism and versatility of relations associated
with the development and implementation of tech-
nological innovations, as well as the fact that mod-
ern globalization and active information exchange
create objective prerequisites for uncontrolled
“technology spillover” from the countries that cre-
ate technological innovations to countries that are
able to see its perspective and quickly introduce in-
novation in the production process.

Western researchers have convincingly proven
that there is a close relationship between the effec-
tiveness of the protection of intellectual property
rights, economic performance, the country’s com-
petitiveness and economic security. The system of
protection of intellectual property rights has a sig-
nificant impact on the performance of economic
growth in each country, on foreign direct invest-
ment, employment, innovation and overall competi-
tiveness. Thus, the introduction of a reliable mecha-
nism for the protection of intellectual property rights
and enforcement is a key aspect of increasing the
level of competitiveness of the country.

Many authors addressed issues related to ensur-
ing the economic security of the Republic of Ka-
zakhstan (Kalykov, 2017; Nurgaliuly, Kazbekova,
2021; Alpysbaev, 2019; Kuchukova, 2020; Madi-
yarova, Ryspekova, 2018, etc.).

The works of these researchers note the neces-
sity to increase the level of competitiveness of the
Kazakhstani economy with the help of using of the
country’s financial capabilities, its innovative and
intellectual potential.
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Despite the fact that the problems of ensuring
economic security in general, and the economic
security of the Republic of Kazakhstan, in particu-
lar, have been sufficiently and comprehensively re-
flected in the scientific literature, certain aspects of
this topic have remained outside the field of view of
researchers. These little-studied issues include the
problems of forming a mechanism and assessing the
problems of legal protection of the economic secu-
rity of the Republic of Kazakhstan in the context of
increasing the technological competitiveness of the
economy of Kazakhstan.

Thus, the aim of this article is to identify the
problems of legal protection of the economic secu-
rity of the Republic of Kazakhstan in the context of
increasing the technological competitiveness of the
economy and develop recommendations for their
solution.

The objectives of the article are to study the
mechanism of legal protection of technologies and
technological innovations as a factor in the eco-
nomic security of the Republic of Kazakhstan, to
determine the range of issues related to this problem
which must to be improved.

The object of research in the article is the process
of ensuring the economic security of the Republic of
Kazakhstan in terms of increasing the technological
competitiveness of the economy.

Subject of research: legal protection of technol-
ogies and technological innovations ensuring eco-
nomic security and competitiveness of the Kazakh-
stani economy.

Methodology

The research questions mentioned in this article
determine the elements of its novelty. In particu-
lar, the article analyzes the elements that form the
mechanism of legal protection of the economic se-
curity of the Republic of Kazakhstan in the context
of increasing the technological competitiveness of
the economy, which made it possible to offer the au-
thor’s vision of this mechanism, which was embod-
ied in the corresponding graphic model. Also in the
article, are drawn conclusions about the problems
arising in the process of developing the mechanism
under study, based on the results of rating assess-
ments.

The study was based on a systematic analysis,
on the principle of a phased solution of scientific and
practical problems. At the first stage, the mechanism
of legal protection of the economic security of the
Republic of Kazakhstan was studied in the condi-
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tions of increasing the technological competitive-
ness of the economy, the problems associated with
the development of this mechanism were identified;
the second stage of the study was aimed at develop-
ing practical recommendations related to solving the
previously identified problems.

The hypothesis of the study is the statement that
the mechanism of legal protection of the economic
security of the Republic of Kazakhstan in the con-
text of increasing the technological competitiveness
of the economy is at the stage of active develop-
ment, and so there are problems in the development
of the institutional and legal system that need to be
resolved.

The methodological basis of the study is general
scientific and special methods of cognition of socio-
economic processes and phenomena of legal reality.

The main scientific results of the study were ob-
tained with the use of the following methods: the
method of structuring the elements of complex so-
cial objects in the study of the structure of the insti-
tutional and legal mechanism for the legal protec-
tion of technologies and the management of their
development processes; the method of systematiza-
tion and analysis of the legal framework at the stage
of studying the legal aspects of the problem raised
in the article; method of analysis and synthesis — in
the study of problems associated with the develop-
ment of the mechanism under study; design method
and deduction method — in the development of rec-
ommendations related to the solution of identified
problems; methods of legal statistics and methods
for researching ratings at the stage of confirming the
assumptions put forward.

The novelty of the chosen methodological ap-
proach is determined by the fact of synthesizes
methods of cognition of legal and economic reality.

Results and discussion

The current stage of development of the world
economy is characterized by a change in priorities,
when various technologies (digital, information, in-
dustrial, biological, social and managerial) become
the main drivers of socio-economic progress.

In this regard, the achievement of economic
development through the large-scale introduction
into economic circulation of such products of intel-
lectual labor as knowledge, technology, scientific
and technical developments, as well as their com-
mercialization, is recognized as a priority model of
innovative development of the Republic of Kazakh-
stan. This model should ensure the resumption of
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the pace of development of the national economy
in the post-pandemic period, the entry of Kazakh-
stan into the number of developed world economies.
An important element of this model is not only the
development and support of domestic high-tech in-
dustries, but also the protection of intellectual prop-
erty rights, which is an integral part of the process
of developing a competitive innovative economy
of the Republic of Kazakhstan and requires special
attention to the legal protection of the technologi-
cal innovation potential of the country, ensuring its
competitiveness in world markets.

At the same time, referring to the world rank-
ings, it is necessary to note the low competitive
position of Kazakhstan in the main aspects of
competitiveness, technological development and
protection of intellectual property rights. So, for
example, according to the international index of
property rights protection, which determines the
level of protection of this form of property, the lev-
el of piracy in the country of Kazakhstan takes 85th
place (Ranking of countries by the level of property
rights protection, 2020). In the ranking of countries
by the level of innovation at 79th place (Ranking
of countries by the level of innovation, 2021); in
the ranking of countries in terms of global com-
petitiveness at 35th place (Ranking of global com-
petitiveness of the countries of the world, 2021); in
the ranking of countries by the number of patents
granted — at 145th place (Ranking of countries by
the number of patents, 2020).

These data indicate the problematic of Kazakh-
stan’s entry into the 30 most developed countries of
the world, which is defined as a strategic goal of the
country’s economic development (Concept for Ka-
zakhstan’s entry into the 30 most developed coun-
tries of the world, 2014).

In many respects, these problems are connected
with the fact that Kazakhstan could not fully ensure
the creation of a mechanism for the legal protection
of economic security in order to increase the
technological competitiveness of the economy.

Considering directly the concept of “mechanism
of legal protection of economic security”, our
analysis of the scientific literature showed the
absence of any precise definition of it, despite the
fact that researchers widely use the term “legal
mechanism”, indicating that legal mechanisms are
special constructions of positive law that formalize
a certain “set” of legal regulators (legal means),
such as: rights, obligations, prohibitions, principles,
presumptions,  fictions, terms,  procedures,

incentives, means of responsibility, etc. The legal
mechanism is a complex legal tool (Amangeldy
Aizhan Amangeldykyzy, 2015).

At the same time, the analysis of works
(Kalykov, 2017; Nurgaliuly, Kazbekova, 2021;
Alpysbaev, 2019; Kuchukova, 2020; Madiyarova,
Ryspekova, 2018, etc.) allows us to determine the
mechanism of legal protection of economic security,
taking into account the need to protect technological
innovations that ensure the competitiveness of the
Republic of Kazakhstan in the world markets as a set
of actions of the authorities subject to the norms of
national legislation aimed at increasing the level of
competitiveness of the economy of Kazakhstan by
creating conditions for the protection of intellectual
property rights in the technological sphere, as well as
stopping violations if they are committed, ensuring
the restoration of violated rights and bringing those
responsible to justice.

It should be admitted that there were created the
grounds for further development of the mechanism
of legal protection of economic security in terms of
ensuring the technological competitiveness of the
economy in the country (Fig. 1).

It is necessary to consider the structural ele-
ments of this mechanism in more detail.

This mechanism is based on the system of legal
protection of the economic security of the Repub-
lic of Kazakhstan in terms of ensuring the national
interests of the country in the field of technological
development. This system is based on the Constitu-
tion of the Republic of Kazakhstan; the Law of the
Republic of Kazakhstan The Law of RK “National
Security of the Republic of Kazakhstan”, the Entre-
preneurial Code of the Republic of Kazakhstan, the
Code of the Republic of Kazakhstan “On Customs
Regulation in the Republic of Kazakhstan”, the
Criminal Code of the Republic of Kazakhstan, the
Code of Administrative Offenses of the Republic of
Kazakhstan, the Customs Code of the Eurasian Eco-
nomic Union, etc.; on the norms of the Civil Code;
the Law of the Republic of Kazakhstan “On Copy-
right and Related Rights”, the Law “On the Legal
Protection of Topographies of Integrated Circuits”;
Law “On Trademarks, Service Marks and Appella-
tions of Origin”; Law “On protection of breeding
achievements”; Patent Law; Law “On State Se-
crets”. Law “On Forensic Activities in the Republic
of Kazakhstan”, Law of the Republic of Kazakhstan
“On Arbitration Courts”, Law of the Republic of
Kazakhstan “On International Commercial Arbitra-
tion”.
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National security

J L

Economic security as an integral part of national security volume up content copy share

J L

Legal protection of technological solutions and created technologies
as an integral part of economic security

Objects of legal protection

Subjects of legal protection

A

Ly National legislation

Ly Forms of legal protection

A 4

Authorized state authorities

Ensuring legal protection of technological solutions and
created technologies as an integral part of economic security

Increasing the innovativeness of the economy and its efficiency

A

Achieving a sufficient level of competitiveness
of the national economy

A

Increasing the level of economic security
of the Republic of Kazakhstan

A

J L

Ensuring an appropriate level of national security

Figure 1 — The mechanism of legal protection of national security in order to increase the technological
competitiveness of the economy of the Republic of Kazakhstan (made by the author)

In general, the existing regulatory framework
provides legal protection of intellectual property ob-
jects and the procedure for their use.

It should also be noted that one of the funda-
mental theoretical problems is to determine the very
content and structure of the mechanism under study
(in this case we are talking about the “mechanism of
legal protection of the economic security of the Re-
public of Kazakhstan from the point of view of the
technological competitiveness of the economy”),
is the definition of objects of legal protection. Re-
ferring to the patent law and the Civil Code of the
Republic of Kazakhstan, industrial property objects
— inventions, utility models and industrial designs
(clause 7 of article 1 of the Patent Law of the Re-
public of Kazakhstan), as well as breeding achieve-
ments should be considered as such; topology of in-
tegrated circuits; undisclosed information, including
production secrets (know-how).

It is equally important the definition of entities
that protect the national interests of Kazakhstan in
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the field of intellectual property, among which a
special place is occupied by:

- Ministry of Justice of the Republic of Kazakh-
stan (represented by the Committee for Intellectual
Property Rights of the Ministry of Justice of the Re-
public of Kazakhstan);

- the national patent authority responsible for the
implementation of state policy in the field of intel-
lectual property, initiation and proceedings in cases
of administrative violations, patent examination);

- Ministry of Internal Affairs of the Republic of
Kazakhstan — initiation and proceedings on cases of
administrative violations and criminal cases;

- Ministry of Finance of the Republic of Ka-
zakhstan — suspension of the release of goods with
violations of intellectual property rights, initiation
and proceedings in cases of administrative viola-
tions and criminal cases;

- The National Security Committee of the Re-
public of Kazakhstan, which implements a unified
policy in the field of protecting state secrets;
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- Courts considering cases of administrative of-
fenses in the field of intellectual property and, ac-
cordingly, protecting already violated rights of own-
ers of intellectual property objects.

The given study shows that a significant number
of functional components operating in various ar-
eas of public administration, which have distinctive
functions and capabilities, are integrated into the
national system of legal protection in the field of in-
tellectual property and technological development.
This fact is an objectively existing problem of the
development of the institutional and legal system,
which negatively affects the practice of law enforce-
ment and hinders the process of forming an effective
legal system.

Considering reserched legal mechanism, it is
obvious to point out that an integral element of the
legal mechanism for the protection and protection
of intellectual property rights in the field of tech-
nological development are forms of protection and
protection.

An analysis of the scientific literature
(Amangeldy Aizhan Amangeldykyzy, 2021,
Kalykov, 2017; Nurgaliuly, Kazbekova, 2021) sug-
gests that there are currently two such forms: a gen-
eral and a special form of protection of intellectual
property rights Accordingly, the general form of
protection can be attributed the judicial procedure
already mentioned by us, while the special one pro-
vides for the applicable administrative procedure
for protection, for example, by the customs authori-
ties of the Republic of Kazakhstan in relation to the
protection of intellectual property rights, as well as
authorized bodies that carry out checks aimed at de-
tecting cases of piracy, the use of a licensed product
in the absence of a license.

Thus, in general, in Kazakhstan, the main ele-
ments of the mechanism of legal protection of na-
tional security have been formed in order to increase
the technological competitiveness of the economy.

At the same time, evaluating this mechanism,
we can identify those problematic aspects that re-
duce the effectiveness of its functioning. The fol-
lowing problems need to be highlighted:

- the imperfection of certain provisions of the
legislation that do not allow copyright holders to
fully protect their rights, in particular, we are talk-
ing, for example, about a conflict between Art. 15 of
the Patent Law, which determines that “.....a new
product is considered to be obtained by a protected
method in the absence of evidence to the contrary”,
and art. 72 of the Civil Procedure Code of the Re-
public of Kazakhstan, according to which the party
must prove the circumstances to which it refers as

the basis for its claims. That is, Art. 15 of the Pat-
ent Law, in fact, gives the patent holder the oppor-
tunity to demand that the person who violated his
right prove that the invention, the created technol-
ogy does not bear any signs of novelty. At the same
time, the norms of civil procedural law reject such
a possibility.

As a result of such a conflict, the patent owner
often loses the incentive to protect his rights. And in
the end, patent activity is decreasing, which directly
affects the level of the country’s economic security.

It should also be noted that the national legisla-
tion in the field of technological intellectual prop-
erty does not determine what actions are recognized
as infringement in relation to a particular object of
such rights, at the same time indicating that indus-
trial property offenses are, without the permission of
the copyright holder, the following actions: using a
patented invention (utility model), the use of such
a product, offer for sale, sale, import, introduction
into civil circulation in another way, storage of the
product for such a purpose; application of a patented
technological process or its proposal for application
(Amangeldy Aizhan Amangeldykyzy, 2021).

We believe that such specification of illegal acts
may well be included in the regulatory framework
of Kazakhstan, which will make it possible to more
effectively protect the rights of patent holders to en-
sure the economic security of the Republic of Ka-
zakhstan in order to increase the technological com-
petitiveness of the economy.

A significant problem related to the protection
of technological innovations is the fact that in Ka-
zakhstan, there are still (on the part of Kazakhstani
business) ignoring the requirements of laws on com-
pliance with intellectual property rights, as a result
of which the investment attractiveness of the coun-
try is reduced, since Western and already Chinese
businesses are ready to cooperate with countries
that have “transparent” conditions for the use of in-
tellectual property. It is difficult for foreign rights
holders to defend their rights in the judicial bodies
of Kazakhstan due to the fact that Kazakh courts,
as well as other legal protection bodies, as a rule,
take the side of local businessmen, which gives in-
vestors and right holders the impression that these
bodies are corrupt, that the transfer of Kazakhstan
technologies, since the terms of such contracts are
often not followed.

At the same time, according to the latest data
(end of 2019), despite the overall decrease in the
number of infringements in the field of intellectual
property, their number is still very significant. It
is noteworthy that the category of violations un-
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der consideration acquires, in the main, the nature
of administrative offenses (Fig. 2). At the same
time, the total number of detected offenses does
not correspond to foreign ideas about the state of
legal protection of technologies, which appeal to

343

2016

2017

2019

the data of the rating of countries by the level of
use of pirated software, according to which 74.0%
of software in Kazakhstan is of “pirated origin”
(Ranking of countries by the level of use of pirated
software, 2019).

Pl
IEI

Administrative offenses, l Criminal offenses

Figure 2 — The number of violations detected in the Republic of Kazakhstan by types
of violations from 2016 to 2019 (Report on the state of law enforcement practice
in the field of protection of intellectual property rights, 2020)

Thus, assessing the mechanism of legal protec-
tion of the economic security of the Republic of
Kazakhstan in order to increase the technological
competitiveness of the economy, we can say that
the development of this mechanism requires fur-
ther improvement in terms of legislative support for
this activity, as well as in the direction of increas-
ing the level of state control associated with the use
of technology and technological innovations (both
domestic and foreign origin) on the territory of Ka-
zakhstan. Exactly these two spheares (legislative
support and control) that should become a priority in
providing legal protection for the economic security
of the Republic of Kazakhstan in order to increase
the technological competitiveness of the country’s
economy.

The effectiveness of protecting the rights of
technology and technological innovation right hold-
ers depends on the perfection of the regulatory
framework, and therefore we recommend revising
it in order to identify legal conflicts that impede the
process of protecting these rights. In the process of
implementing the revision of the legislation, repeti-
tions, gaps are revealed, the quality of the conceptual
apparatus, legalized in the norms of the legislation,
is determined. Also, it should be noted that the pro-
tection of the rights of technology developers seeks
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to meet modern requirements, be transparent and
democratic. So, for example, laws aimed at protect-
ing industrial property should, first of all, ensure the
economic and moral rights of authors to the results
of scientific and technical activities, stimulate their
creative activity in accordance with state interests,
commercialize technologies and on the basis of real
exchange. The development of the management of
the state system of legal protection of technological
developments in the Republic of Kazakhstan should
provide for the creation of conditions for improving
the investment climate and supporting entrepreneur-
ship; raising the level of consciousness and culture
of Kazakhstani business in the field of intellectual
property for technological purposes.

The most important aspect of the state policy
for the acquisition, use and protection of intellectual
property rights in the field of technological
development is the implementation by the state of
control functions in this area. Currently, the functions
of control in this area of activity are carried out by
the justice authorities (Article 21 of the Law “On
the Bodies of Justice™), which control the activities
of organizations managing property rights on a
collective basis, patent attorneys and interact with
them; as well as control over the activities of a state
organization that carries out examination in the field
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of patent business and registration of copyright in
official registers.

In addition, other bodies that have already been
listed above in this article have a number of control
powers, which objectively reduces the effectiveness
of control activities due to the presence of initial
powers, departmental competition, etc.

In this regard, we believe that in order to
effectively improve the existing system for
managing the system of legal protection of
technologies and technological innovations in the
Republic of Kazakhstan, it is necessary to create an
organizational structure for managing intellectual
property that meets the principles of the innovative
economy of the Republic of Kazakhstan.

We propose the creation of a specialized
department responsible for managing intellectual
property, technological development and protecting
the rights of creators of technological and other
innovations. The implementation of this proposal
involves the formation of a contingent of specialists
from public authorities capable of skillfully solving
the problems of managing the intellectual property
of the Republic of Kazakhstan, its legal protection
and control over its use. Such a body (an agency
for the development and protection of intellectual
property rights of the Republic of Kazakhstan)
can be created in the form of a state institution
and perform the following functions: organizing
accounting and maintaining a unified register of
the results of scientific and technical activities,
the rights to which are assigned to the Republic
of Kazakhstan; forecasting, planning, control over
projects for the commercialization of the results of
scientific and technical documentation of national
importance.

This approach allows to transfer a significant
amount of work in the field of legal protection of
technologies and technological innovations to the
level of a single state body, which will increase
the responsibility of the state and those authorized
for the results of this activity, create conditions for
making prompt decisions based on the results of
control over the use of technologies at the level of
public authorities and business.

Conclusion

The purpose of this study was defined as
identifying the problems of legal protection of the
economic security of the Republic of Kazakhstan
in the context of increasing the technological
competitiveness of the economy and developing
recommendations for their solution.

To achieve this goal, the author used a set of
methods for structuring the elements of complex
social objects; systematization and analysis of the
legal framework; methods of analysis and synthesis;
design and deduction method; legal statistics and
methods for researching ratings.

As a result of using these methods, practical
results, which were obtained, aimed at improving
the mechanism of legal protection of the economic
security of the Republic of Kazakhstan in the context
of increasing the technological competitiveness of
the economy.

The given study allows us to state that at present
the mechanism under study needs to be improved,
since the current legislative and institutional structure
of this mechanism makes it difficult to implement
the tasks of increasing the competitiveness of the
Kazakhstani economy.

In this regard, at present in the Republic of
Kazakhstan, there is a need to revise the legislative
framework in order to eliminate the contradictions
in it, as well as to create a state control body, which
will be delegated the authority to solve the problems
of legal protection of technologies and technological
innovations.

We associate the prospects for further research
with the necessity to specify the conditions that
contribute to the further technological development
of the Republic of Kazakhstan.

In general, the article confirmed the hypothesis
that the mechanism of legal protection of the
economic security of the Republic of Kazakhstan
in the context of increasing the technological
competitiveness of the economy is at the stage of
active development, in connection with which there
are problems in the development of the institutional
and legal system that need to be resolved.
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COBAIOAEHUE HALUMOHAADbHbBIX UHTEPECOB
PECITYBAUKU KA3AXCTAH IPU IMOATOTOBKE, MPUHATUN
N UCMMOAHEHNU HOPMATUBHDIX NMPABOBbLIX AKTOB

A.A. Canumrepeid

B craTbe NpOBOAMTCS aHaAM3 AENCTBYIOLLErO 3akoHoAaTeAbCTBa Pecnybamkm KasaxcrtaH Ha
npeAMeT pas3paboTKM, MPUHATUS U UCMOAHEHWUS 3aKOHOAATEAbHbIX M MHbIX HOPMATUBHbIX MPABOBbIX
aKTOB B c(pepe HaLuMoHaAbHOM 6e3omnacHoCTU. PaccmaTprBaeTcs HayuHas 3KCnepTr3a B POAW FAAQBHOMO
MHCTPYMEHTa B OLleHKe KayecTBa U 3(PPeKTUBHOCTM HOPMOTBOPYECKOrO MPOLLeCcca, Npy 3TOM aBTOp
NMOAYEPKMBAET, UTO MPOBOAMMbIE B Pecrnybanke KasaxctaH BMAbI HayuyHOWM 3KCMepTu3bl (MpaBosas,
DKOHOMMYECKasl, aHTMKOPPYMUMOHHAs, 3KOAOrMYeckas) CrnocobHbl obecrneuntb CoOAOAEHME
TpeboBaHMIM HALUMOHAAbHOM 6E30MaCHOCTU AMLLIb YaCTUYHO.

B kauectBe HamboAaee nepcrnekTUBHOrO AAs obecrnedeHusi 6e30MacHOCTU MPaBOTBOPUYECKOro
npouecca B CTaTbe OOOCHOBAHO MPOBEAEHWME HAYUYHOW 3KCMepTM3bl Ha MPEAMET COOAIAEHMS
HaLMOHAABHbIX MHTEPeCcOoB, KaK CaMOCTOSITEAbHOrO BMAQ 3KcnepTu3bl. Pa3BumBag nosuumu
OTHOCMTEABHO BBEAEHMWSI CaMOCTOSITEABHOIO BMAQ HAy4YHOWM 3KCMepTM3bl Ha MpeAaMeT COOAI0AEHUS
HaLMOHAABHbIX MHTEPECOB, CAEAYET OTMETUTb, UTO OHA He AOAXKHA OrPaHMUMBATLCS TOABKO 3Tariom
MOArOTOBKM MpoeKTa 3akoHa. HayuyHas 3kcrnepTvsa no COOAIAEHMIO HALMOHAAbHbLIX WMHTEPECOB
AOAXKHA NMPUMEHSITbCS B OTHOLLEHUM AEACTBYIOLLIMX HOPMATUBHbIX NMPABOBbIX aKTOB M, TAKUM 06pa3oM, C
MHCTUTYTOM MPaBOBOIO MOHWUTOPMHIa OYAET HanpaBAeHa Ha obecneyeHne KayecTBa M 3(HeKTUBHOCTH
MPaBOBOro PEryAMpoBaHus obLLEeCTBEHHbIX OTHOLLIEHWI B Pecnybanke KasaxcTaH.

Crartbs Han1caHa B pamkax HayuHoro npoekTta N AP14872048 «Pa3paboTka mep rno obecneyeHmio
HaLMOHaAbHOW 6e3omnacHocTv Pecnyb6Ankm KasaxcTaH B 3akOHOTBOPYECKOi ccpepes.

KatoueBble cAOBa: HauMoOHaAbHasi 6e30MacHOCTb, 3aKOHOAATEAbCTBO, HAayyHasi 3KCMepTu3a,
HOPMATMBHBIM MPaBOBOM akT, HALMOHAAbHbIE MHTEPECHI, MEXXAYHAPOAHbIE AOTOBOPbI.

A.A. Salimgerei

Institute of State and Law Al-Farabi Kazakh National University, Kazakhstan, Almaty,
e-mail: salimgereia@mail.ru

Observance of the national interests
of the Republic of Kazakhstan in the preparation, adoption
and execution of regulatory legal acts

The article analyzes the current legislation of the Republic of Kazakhstan for the development, adop-
tion and execution of legislative and other regulatory legal acts in the field of national security. Scientific
expertise is considered as the main tool in assessing the quality and effectiveness of the rule-making
process, while the author emphasizes that the types of scientific expertise carried out in the Republic
of Kazakhstan (legal, economic, anti-corruption, environmental) are able to ensure compliance with
national security requirements only partially.

The most promising way to ensure the safety of the law-making process in the article is to conduct
a scientific examination for compliance with national interests as an independent type of examination.
Developing positions on the introduction of an independent type of scientific expertise for compliance
with national interests, it should be noted that it should not be limited only to the stage of preparation of
the draft law. Scientific expertise on the observance of national interests should be applied to the existing
regulatory legal acts, which, together with the Institute of Legal Monitoring, will be aimed at ensuring the
quality and effectiveness of legal regulation of public relations in the Republic of Kazakhstan.

Within the framework of the scientific project No. AR14872048: Development of measures to en-
surethe national security of the Republic of Kazakhstan in the legislative sphere.

Key words: national security, legislation, scientific expertise, regulatory legal act, national interests,
international treaties.
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Makanaaa YATTbIK, KQyincCi3AiK caAacblHAAFbl 3aHHAMAAbIK, XOHE 3re Ae HOPMATMBTIK KYKbIKTbIK,
akTiAepAi 83ipAey, Kabbirpay KeHe icke acbipy yuwiH KasakctaH Pecny6AMKaCbiHbIH KOAAQHBLICTaFbI
3aHHaMacblHa TaAAQy >KacaAfaH. FblAbIMM capanTama HOpMa LWbIFAPY TMPOLECiHIH camnacbl MeH
TMIMAIAITiH GaFaaayAbIH Herisri KypaAbl peTiHAE KapacTbipbiAca, aBTop KasakcTtaH PecrnybAmnkacbiHAA
JKYPri3iAeTiH FbIAbIMM CapanTamaHbliH, TYPAEpi (KYKbIKTbIK, SKOHOMMKAAbIK, CblGalAaC JKEMKOPAbIKKA
KapCbl, 3KOAOTMUSIAbIK) BOAbIMN TabbIAATbIHbIH aTan KepceTeAi, OYA YATTbIK KAYiMci3aAik TaAanTapbiHbiH
CaKTaAYbIH illiHapa FaHa KaMTaMachl3 eTe aAaAbl.

Makanaaa 3aH LiblFapMallblAbIFbl MPOLECIHIH, KaYiMCi3AiriH KamTamacbl3 eTyAiH eH TuiMAici
capanTamaHblH TOYEACI3 Typi PeTIHAE YATTbIK, MYAAEAEPre COMKECTIriHe FbIAbIMM caparTama >KYprisy
HerispeAreH. YATTbIK MYAAEAepre CaMKec FbIAbIMM CaparnTamaHblH TOYEACI3 TYpPiH eHri3yre KaTbICThbl
YCTaHbIMAAPAbI AAMbITa OTbIPbIM, OHbIH TEK 3aH, )K06aCbIH AabIHAQY KE3EHIMEH FaHa LEKTEAIN KaAMaybl
TUIC eKeHiH aTan OTKeH X6H. YATTbIK, MYAAEAEPAI CaKTay >KOHIHAEri FbIAbIMM CapanTama KYKbIKTbIK,
MOHUTOPUHI  MHCTUTYTbIMeH Oipre KasakctaH Pecrny6AMKacbiHAQFbI KOFAMAbIK, KaTbIHACTapAbl
KYKbIKTbIK, PETTEYAiH canacbl MeH TWIMAIAIMIH KamTamacbi3 eTyre 6aFbITTaAaTblH KOAAQHbICTaFbl

HOPMATMBTIK KYKbIKTbIK, akTiAepre KaTblCTbl KOAAQHbBIAYbI THIC.

No AP14872048 rbiAbiMM >k00a asicbiHAd: KasakcTaH PecnybAmMKacbIHbIH, YATTbIK, Kayinci3airiH
3aHHaMaAbIK, CaAaAa KaMTaMachl3 €Ty LapaAapbl 83ipAEHA|.

TyiiH ce3aep: YATTbIK, KAyircCi3Aik, 3aHHaMa, FbIAbIMM caparitama, HOPMaTMBTIK KYKbIKTbIK, aKT,

YATTbIK, MYAAEAED, XaAbIKAPaAbIK, LApTTap.

BBenenue

CornacHo myHkty 2 cratbu 18 3akona Pecrry-
ommku Kazaxcran ot 6 saBapst 2012 roga «O Harwm-
oHaJbHOH Oe3omacHocTH Pecryonukm Kazaxcram»
(https://adilet.zan.kz) TpeboBanus O 0OeCTICUEHHTO
HAIMOHAIBHON 0€30MaCHOCTH B 00S3aTENIEHOM I10-
pSJIKe YUHTBIBAIOTCS MPU pa3paboTKe, NPUHITHU H
WCIIOJIHEHUH 3aKOHOAATEIILHBIX U UHBIX HOPMATHB-
HBIX MPABOBBIX aKTOB B chepe HAMOHAIBHOU 0e3-
OTTaCHOCTH.

BwmecTe ¢ Tem, kakum 00pa3oM QyHKIHOHUPYET
JIAHHBIA MEXaHW3M, OCTAaeTCs HEsICHBIM. TOJKOBa-
Hue myHKTa 2 cratbu 18 3akoHa «O HAIMOHATBEHOM
6e3onacHoctu Pecybnuku Kazaxcran» ykaspiBaer
Ha HEOOXOAMMOCTh HM3YUYEHHs CIEAYIOUINX B3au-
MOCBSI3aHHBIX MEXTy COOOM BOIIPOCOB:

1) rae (B KakOM JOOKYMEHTE) AOJDKHO HAUTH
OIIEHKY cOoOuro/IeHue TpeOoBaHmid 10 00eCTeYeHHI0
HAIIMOHAJBHOW 0€30MacHOCTH TPUMEHUTEIBHO K
HOPMAaTUBHOMY pETYJIHPOBAaHHIO OOLIECTBEHHBIX
OTHONICHUH;

2) Kakhe HHCTPYMEHTHI HCIONB3YIOTCA IS
OTpakeHHs1 TpeOOBaHUI MO 00ECTIeYEHUIO HaLMO-
HaJBbHOI 0€30MacHOCTH B HOPMATHBHOM PETYIIHPO-
BaHUU;

3) AOCTATOYHO JI MCHOJIb30BAHMS UMEIOILETO-
Cs MHCTPpYMEHTAPHsI JUTsl 00€CTIedeHUsT COOTIOACHIS

TpeOOBaHMI HAIMOHATBHON O€301aCHOCTHA OTHOCHU-
TEJIFHO KaXKJIOW CTaJuM MpoLecca PEryJsTOpPHOrO
BO3/IEHCTBUS — pa3pabOTKa, NPUHITHE M UCIOJIHE-
HUE HOpPMATHBHOTO IpaBoBoro akrta? (MamMoHOB
2020: 110)

IIpakTuka MOATOTOBKHM, MIPUHATHS M UCIIOJIHE-
HUsI HOPMAaTUBHBIX MPABOBBIX aKTOB JOJDKHBIM 00-
pa3oM He yUUTHIBAET BbILICHA3BaHHbIC OJOKEHUS 1
HE IHOATBEP)KIAETCS IPOLEAYPHO-IPOLECCYAIBHO.
Mexay TeM, Bce CTaauH 3aKOHOTBOPUYECKOTO MPO-
ecca JOCTaTOYHO perjaMeHTHpoBaHbl. [Ipunsra n
JeicTByeT HeoOXxonuMasl IpaBoBas OCHOBA, KOTO-
past perynupyoT oOIeCTBeHHbIE OTHOIICHHSI, CBSI-
3aHHBIE C MOPSAAKOM pa3padOTKH, MPEACTaBICHUS,
00CYXICHHS, IPUHSATHS, PETUCTPAILINU, BBEICHUS B
JeiicTBUE, N3MEHEHHS, IOTIOJIHEHHUS, TPEKpaILCHHS,
MIPUOCTAHOBJICHUS! JACHCTBHA W OIlyONMKOBaHHUS
MpaBOBBIX akTOB Pecrybmmkn Kazaxcran.

Ocy1iecTBIsieTCs MPaBOBOW MOHUTOPHHT C Lie-
JIbIO BBISIBJICHUSI B IPUHATHIX HOPMAaTUBHBIX IIPABO-
BBIX aKTax MPOTHBOPEYMH 3aKOHOAATENLCTBY Pe-
cnyonmukn Kaszaxcran, nyOnmupoBaHuii, mpo0eios,
He3(pPEeKTUBHO peannu3yeMblX, YCTAPEBIINX U KOP-
PYIIIMOTEHHBIX HOPM TIpaBa U BBIPAOOTKH Ipe.-
JIOKEHUH 10 MX COBEPLICHCTBOBAHHIO IyTEM IPO-
THO3WPOBAHMSI, aHAJIN3a, OIECHKU 3(PQPEKTHBHOCTH
peanu3anuy MPUHATBIX HOPMATHUBHBIX MPABOBBIX
aktoB (https://adilet.zan.kz).
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Ho ecnm onieHnTh Te MM MHBIE OOIIECTBEHHBIC
OTHOIIIEHUS, Ha () (EKTUBHYIO pealn3aluio KOTOo-
PBIX HampaBlIeHBI, B MEPBYIO OYepellb, 3aKOHBI Pe-
cnyonukn KazaxcTaH, TO UMEIOT MECTO IPUMEPHI,
KOT/1a IPUOPUTETHBIE HATIPABJICHHUS B MTOJTHOW Mepe
He 00ecTeynBaloTCsl.

B 3akone PecriyOnuku Kazaxcran ot 6 siHBaps
2012 roma «O HanmoHaIRHOM Oe30macHOCTH Pecty-
omuku Kazaxcran» ycraHaBIMBaeTcs epedeHb Oc-
HOBHBIX HAIIMOHAJLHBIX HHTEPECOB. DTO JOCTATOY-
HO KpymHBIC OJOKM OOIECTBEHHBIX OTHOIICHHMA.
OtnenbHBle U3 HHUX HEMOCPEACTBEHHO BBHIBEIICHBI
Ha ypOBEHb KOHCTUTYIIMOHHBIX IIEHHOCTEH U OCHO-
BOTIOJIATAIONINX TPHHIUIIOB JIESITEIBHOCTH TOCY-
napcria (https//www.dhs.gov.assets (18.07.2020).)
Oro, mpexie Bcero, obecredeHue mpaB U CBOOOI
YeNoBeKa M TpakJIaHnHa, SBIstoneecs: PakTuIecKn
0a3ucoM B JieJie MOCTPOSHUSI COBPEMEHHOT'O IIPaBo-
BOT'O TOCY/IapCTBa, ¥ OT YPOBHS €T0 COOIOACHHUS BO
MHOT'OM 3aBHCHUT pealln3allysi BCEX OCHOBHBIX HAIIH-
OHANBHBIX MHTEpEcOB cTpaHbl. [lo 3ToMy Bompocy
akaneMuk [aiipat CamapraiueB cnpaBelIMBO OT-
Medal: «HeoOXOoArMa OpPHEHTAIlUsl 3aKOHOTBOpYE-
CTBa Ha KOHCTUTYLHOHHOE TOJIOKEHHE O TOM, UTO
«Pecryonmuka Kazaxctan yTBepkmaer ceOsi peMo-
KpaTH4eCKUM, CBETCKHM, ITPABOBBIM U COIUATBHBIM
rOCYJapCTBOM, BBICIIUMH IIEHHOCTSIMH KOTOPOTO
SIBIIAIOTCS Y€JIOBEK, €T0 KU3HB, IIpaBa U CBOOOIBD»
(Camapranues 2006).

MeToasbl HccIeJ0BAHUA

B crathe mcnonp3oBaHbl OOIIEHAYYHBIE METO-
bl MCCJIENOBAHMS, a TakKe CIelHalbHbIe 00IIe-
Hay4HbIC W YaCTHOHAYYHBIC, B TOM YHCIIC aHAJIHU3,
CpaBHEHUE, COMOCTABICHUE U APYTHE.

Oobcyxaenue

st onenkn kadectBa M 3(DPEKTUBHOCTH OT-
JEJIbHBIX HOPMATHBHBIX MPAaBOBBIX aKTOB 3aKOH
Pecny6nuku Kazaxcran «O mpaBoBBIX akTax» oOT 6
ampens 2016 roga nmpexycMarpruBaeT MpaBOBOM MO-
nutopunr. B stoit csizu B 2007 rony I'aiipat Ca-
MaprajiueB MOIYEPKHUBAIL: «CIIEAYET MPOBOAUTH MO-
HUTOPHUHT M JEHCTBYIONINX 3aKOHOB C MO3UINH WX
3¢ (HEeKTUBHOCTH, MOJIC3HOCTH U T.J. MOXET ObITh, B
OyIyIIeM 3TOT BOTIPOC CIIEAYET 3aKPEIHUTh B 3aKOHE
o HITA» (Camapramues 2006).

Ecau nposectr paBoBOI MOHUTOPUHT TOPOXK-
HO-TpaHcropTHOU ceprl Kazaxcrana, 3aHMMaro-
el TUANpyIoIee MOJI0KEHHE TI0 CTENEHH YTPO3bI
JUIS 4eJIOBEYECKON KHU3HHU, HETPYIHO ONPEACTUTD,
YTO HEBEPHO PEaTM3yIOTCS KOHCTUTYIIMOHHEIE U 3a-
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KOHOZIATENILHBIE TTOJIOKEHHS O BBICIICH IEHHOCTH
— yenoBedeckoil xusHu (https://adilet.zan.kz/rus/
docs).

CornmacHo mucemy Ilpembep-Munnctpa Pe-
cnyonuku Kazaxcran A.A. CmaunoBa, TOJNBKO 3a
saBaph 2022 roma KOTWYECTBO MOTHUOIIMX HA JIO-
porax cocraBmio 166 cimydaeB, ¢ poctoM Ha 54 %
[0 OTHOLIEHWIO K mpouutomy roxy. 3a 2021 roa
(mo mamHBIM HanmmoHaNBEHOTO KOOPIWHAIIMOHHOTO
[EHTpa OJKCTPEHHOHW MEIUIMHBI) 3aperucTpHpO-
BaHo 33 643 BeoBa no JTII, oOiiee KonmHUeCcTBO
nocrpagaBimux coctaBuio 40 593 denmoBeka, 4TO
Ha 30 % Oomnpire mokazatens 2020 roxa. JJopoxHo-
TPaHCIIOPTHBINA TpaBMaThu3M B KazaxcraHe sBiisiet-
Csl OCHOBHOM MPUYUHOU CMEPTHOCTH Cpellu AeTei
B BO3pacTHOM rpymme oT 5 1o 14 ner, 3a mocnea-
Hue 5 net mo npuunne JTII morubmno 623 pedenka,
YTO CBHJIETENHCTBYET O TOTEpE JeMOrpadraecKo-
TO pe3epBa CTpaHbl U 00 OCTPOH HEOOXOIUMOCTH
Oonee npuctanpHOrO BHUMaHMs [IpaBuTenbcTBa K
IlaHHOMY Bompocy. B MupoBom pelitunare (110 UTO-
ram 2019 rosa) Mo CMEpTHOCTH B AOPOKHO-TPAHC-
MOPTHBIX TpoucIIecTBUsIX KazaxcTaH 3aHuUMaer
107 mecto ¢ mokazareneMm 10,4 moru6mux Ha 100
ThIC. HacedeHusd. 3a nocaeanue 5 get 1 971 yenosex
MPU3HAHBI JIMI[AMH C WHBAIHTHOCTHIO PAa3IMYHBIX
rpymm Beaeacteue JTII (https://bestprofi.com/docu
ment/2799662758?5&isScroll=true).

[IpuBeneHHOE TMHCHEMO HATJSAHO ITOKA3bIBAET
COCTOSTHHIE 3AIIUIICHHOCTH YEI0BEYECKON KU3HU B
Kazaxcrane, korja HaceleHHE CTPaHbI €KEIHEBHO
MOJIBEPTaeTcsl PUCKY MO IMOTepe 30POBbS M, UTO
0COOEHHO HETIONPAaBHUMO, KHU3HHU YEITOBEKa.

Opnako  JeHCTBYyIOLEE  3aKOHOJATEIBCTBO
CTpaHBI B JJOPOXKHO-TPAHCTIOPTHOH cepe B MOITHOM
Mepe YCTaHaBJIMBaeT MPAaBOBBIE OCHOBHI, OOIINE U
CHenuaNbHble YCIOBUS (QYHKIHMOHHPOBAHUS J10-
POKHOTO ABMKCHHUS M 0OecIieueHus ero Oe3ormac-
Hoctu B PecmyOnmke Kazaxcran. bonee Toro, B
cratbe 3 3akoHa PK «O nopoxHOM IBHKEHHN» OT
17 anpens 2014 roga OCHOBHBIMY PUHITUIIAMHU J10-
POXKHOTO JBMKEHHS SIBIISIOTCS:

1) IpHOPHUTET >KU3HU U 3[0POBbS YYaCTHHKOB
JIOPO’KHOTO JABFDKEHUS HaJ AKOHOMHUYECKHMHU pe-
3yJIbTaTaMU X035UCTBEHHOMN AESATEIbHOCTH;

2) IpHOPUTET OTBETCTBEHHOCTHU rOCyIapCTBa 3a
obecrniedyenne 6€30MacHOCTH JOPOKHOTO TBHUKCHUS
HaJ OTBETCTBEHHOCTHIO YYAaCTHUKOB JOPOYKHOIO
JIBUKCHUS,

3) cobmroieHre HHTEPECOB YIACTHUKOB TOPOK-
HOT'O IBUYKEHUSI, O0ILIECTBA M TOCYAapCTBa MpH 00e-
CrieYeHNHU 0€30MaCHOCTH JIOPOKHOTO JIBUYKCHUS;

4) CHUCTEMHBIM TOAXOI K OOCCIEeUCHHIO 0e3-
OMACHOCTH JOPOXKHOTO ABMKEHUS.
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A.A. Cannmrepeit

Hopmbl agMHHUCTPaTHBHOIO M YrOJIOBHOTO
3aKOHO/IaTeIhCTBA CTpPaHBl YCTAaHABIWBAIOT OT-
BETCTBEHHOCTh 32 HApYILIEHHE MPaBHJI B JOPOXK-
HO-TpaHCIIOPTHOH cdepe crpansl. Kpome Toro, B
JIOPOKHO-TPAHCIIOPTHON cdepe CTpaHbl HIET aK-
TUBHOE CTPOMTENBCTBO aBTOMOOWJIBHBIX JOPOT,
TPAaHCIOPTHBIX Pa3BA30K, KyAa U3 pecHyOsuKaH-
CKOTO OFO/KETa BBIACISIOTCS MHOTOMUJUIMAPIHBIC
accurHoBaHus. [IpudeM 3To ocyIiecTBiseTcs C 1ie-
JBIO CHIDKEHUS, TIABHBIM 00pa3oM, TPaHCIIOPTHOM
Harpy3KH, ooecreueHrs 0e30TacHOCTH JTOPOKHOTO
JBWKEHHS U, YTO HEMAJIOBAXKHO, YITyULICHUS SKOJIO-
TUYECKOH CHUTyalld B 3TUX roponax. besyciosHo,
3TO B KOMIUIEKCE HEOOXOauMasi M CTPaTeTHYecKd
BaXKHas 3aj7aya, B peaM3allii KOTOPOH COOTBET-
CTBYIOIIIE YIIOJHOMOUYEHHBIE OPraHbl JIOJDKHBI Py-
KOBOJICTBOBATHCSl ~ BBINICHA3BAHHBIMU  OJIATHMH
HENSIMHU, HO 3Ta JEATENbHOCTh, XOTS U OecCIOpHO
HeoOXoArMa, TeM HEe MEHee UMEET, B TIEPBYIO OUe-
penb, 5KOHOMHYECKYIO OCHOBY H, CII€ZOBATENbHO,
HampaBJieHa Ha yJIy4IleHWe TPaHCHOpTHOU uH(pa-
CTPYKTYPBI TOPOJIOB.

3amavya jke TNPUOPHUTETA >XU3HU U 30POBbS
rpaXk[aH, y4acTBYIOIINX B JOPOKHOM JIBH)KCHUH,
HaJ SKOHOMUYECKHMH PE3yJIbTaTaMU XO3SHCTBEH-
HOW JEATENbHOCTH B JIaHHOM CIlyuae peayn3yeT-
csl, OJJTHAKO He TPSAMO, a JIMIIb onocpeaoBaHHo. K
MpUMEpY, TPU aKTUBHOM CTPOUTENECTBE JOPOK-
HO-TPaHCIIOPTHON HHOPACTPYKTYPHI B YCIOBHSIX
ABTOMOOMJIBHOM 3arpyKEHHOCTH B TaKOM MeTraro-
Jvce, Kak AJMaThbl, TAKON Ba)KHBINA acHeKT JI0POK-
HO-TPaHCIIOPTHBIX OTHOIICHHH, KaK 0E€30IacHOCTh
MEMEX0IHOTO JABWXEHUS, NMPaKTHYECKH He o0e-
CrIiedeHa M OTCYTCTBYET IMOPSIOK €r0 periiaMeHTa-
1uu. Peus B TaHHOM cilydae UIET O peryIupyeMbIX
MENIeXOHBIX Tepexoaax (co cperodopamu) u He-
pETyIMpyeMBIX TEHIeXOMHBIX mepexonax. U cyTh
npoOJIeMbl 3aKITI0YaeTCs B HEMCIIOJHEHUH 3aKOHO-
JATeITLHBIX HOPM IO 00ECIIEYeHHUIO TPHOPHUTETA Ue-
JIOBEYECKOW KU3HU HaJl SKOHOMHUYECKHMH Pe3yJiIb-
TaTaMu B JIOPOKHO-TPAHCIIOPTHBIX OTHOILICHUSX, U
3a TO BpeMs, KOT/ia MPUXOJUT OCO3HAHHE OMAaCHO-
CTH TaKUX Mep, MOTYT IIPOUCXOJUTH HEOOpaTuMble
MOCTIEICTBUS.

O xakoil 0e30mMacHOCTH MEMIeXOJHOTO JIBH-
KEHUSI MOXKHO YTBEpXKJIaTh, KOTJa, K IpPUMEpY,
Ha Bble3ie B TanrapckoMm HampaBI€HUH U3 TOpoja
Anmartsl ycranoBiieHo Oonee 10 HeperymupyembIx
MEMIEXOAHBIX MEePEX00B (K TOKE HEOCBEIIAEMBIX ),
1 Kakasi 0e30MacHOCTh MEIeX0IHOTO ABIKEHHS Ha
Tanrapckoit Tpacce MOXKeT OBITH OOECIICUeHa, eCITH
JKU3HB U 3/10pOBbE MEPEXOASIIETO TOPOTy YesIoBe-
Ka WCKIIOYUTEIBHO 3aBHCAT TOJBKO OT BOAUTENS
TPAHCIIOPTHOTO cpejacTBa. TakuM 00pa3oM, TOIb-

KO OT BOJUTEISI TPAHCIIOPTHOTO CPECTBA 3aBHUCHUT
3]I0POBbE M KU3Hb MEPEXOAALIETO ABTOMOOHIBHYIO
JIOPOTY YeNlOBeKa M, COOTBETCTBEHHO, TAKHUE BOJIH-
TEJIN TOJKHBI:

- XOPOILIO 3HATH MIPAaBUJIA TOPOKHOTO ABHIKEHHUS
U TpoeCCHOHAIEHO BOIWTH aBTOTPAHCIIOPTHOE
CPEACTBO;

- OBITH IpeAEIbHO BHUMATEIBHBIMH BO BpeMs
€37IBI;

- He yoTpeOIsTh COUPTHBIC HIIH IPYTHE OIYP-
MaHUBAIOIINE CPEICTBA;

- IMETh TEXHUYECKH UCTIPAaBHBIE aBTOMOOWIIH;

- obnazaTh XOpOIIMM 3pPEHHEM, OT KayecTBa
KOTOpPOTO BO MHOTOM 3aBHCHT OCMOTPHTEIHHOCTD,
0co0EHHO B BeuepHee M HOYHOE BpeMsI;

- 001aaTh BEJIMKOJICITHOM peakuueil Ha ciyvan
HEMPEIBUACHHBIX O0CTOSATENHCTB U MHOTHMH JpY-
THMH 00sI3aTeIbHBIMU CBOHCTBAMHU.

Ho HackonbKko HammM BOAUTENIH COOTBETCTBYIOT
9TUM TpeOOBaHMIM, KOTJla CTaTUCTHKA |'eHepaib-
HOHU npokypatypsl PK roBopur o noreHuuanbHON
OMACHOCTH JAJISl KU3HH W 3/0pOBbsI 4YEJOBEKa OT
0OJIBIIIOTO KOJIMYECTBA aBTOBIAACIBIIEB, 33 IePyKaH-
HBIX B COCTOSHHU aJIKOTOJILHOTO MIJIM HapKOTHYe-
CKOTO OIBSTHEHHUSI BO BpeMsI aBTOMOOMIIBHOTO JIBU-
KEHHS.

VYuuteiBas Apyrue GpakThl, CBI3aHHBIE C HEOTIpE-
JENICHUEM pEealbHOr0 KOJMYECTBA HapyLIUTEIeH
MIPaBHII JOPOKHOTO BIKEHHS M1 HE OTPaKEHHBIE B
ouIMaTBEHON CTaTUCTHKE, BCE ATO MOJYCPKHBACT
HeoOXxonuMocTh npuMeHeHus: B Kazaxcrane Oosee
panvKaIbHBIX MEp, HAallPaBIIEHHBIX HA OXPaHy KH3-
HHU H 3/I0POBbS YelIOBEKa, YTOOBI MCKIIOUUTH CIY-
Yau CMEpTEJbHBIX Hae3[J0B Ha JeTed, Korga cOu-
BalOT HACMEPTh Ha PETYIHNPYEMBIX MEIIEXOIHBIX
nepexojax Marb ¢ MajojeTHuM pederkom (https://
tengrinews.kz/accidents/almatinets-sbil-nasmert-
mat-rebenkom-zebre-almatinskoy-427793/) u T.x.
W 1o Tex mop, moka Ha TOPOACKHX aBTOAOPOTax
OyIyT AEWCTBOBaTh MOTCHIMAIBHO OIACHBIC IS
T000TO MEePEXOAAIIET0 aBTONOPOTY YeNIOBeKa TaK
Ha3bIBaeMble «IICIIEXOTHBIE MEPEXOAb» (Peryiu-
pyeMble WM Heperylupyemble) U HE COKPATHUTCS
KOJINYECTBO HAPYIIUTENCH B COCTOSHHU aJTKOTOJb-
HOTO, HAPKOTUYECKOTO OTbSIHEHUSI, OTHUM CJIOBOM,
0€30TBETCTBEHHOTO OTHOIIIEHUS, OyayT HEM30EHKHO
MIPOUCXOJIUTH MPOUCIIECTBUS, MIPUBOSIINE K Tpa-
THYECKHM IOCTIECICTBHAM, 1 HEPEKO B OTHOILICHUN
JIeTel JMOIIKOIBFHOTO Bo3pacTa. Benp aBTOMOOWIB
— 9TO, B MNEPBYIO O4Yepe/lb, UCTOYHHK IOBBIIICH-
HOW OMACHOCTH, M CTaTUCTHKA MOATBEPXKIACT, UYTO
MHOTHE BOJUTETHN HE MPOCTO HE YCTYMAIOT IOPOTY
nemexo/iam, a JIOBOJILHO YacTO UTHOPHPYIOT JaH-
HOE MPaBUJIO, TEM CaMBbIM CTaBsl BCEX YYaCTHHKOB
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JIOPOYKHOTO JBMYKCHUS B MOTCHIMAIBHO OMACHYIO
CUTYAIHIO.

W 310 mpUTOM, YTO YCTaHOBJICHHBIC CAHKIIHH
B aJMUHHCTPAaTHBHOM U YTOJOBHOM 3aKOHOJa-
TEJbCTBE CTPaHBl HE OCTAHABIMBAIOT M HE MPEAOT-
BpAlIalOT peajbHO HACTYIUICHWE TPAarH4ecKux Io-
ciencteuii. CliefioBaTeNbHO, TPEOYETCS H3MEHEHIE
rOCyIapCTBEHHON TMOJIUTUKU WM WHOW TMOJXO0H B
JIOPOYKHO-TPAHCTIOPTHON cdepe B CTOPOHY 00e-
CIIeYeHUs] JEHCTBYIONIMX HOPM O TIPUOPHUTETE
YeJIOBEYeCKO JXKU3HU HaJ] SKOHOMHUYECKHMH, XO-
3SMCTBEHHBIMM pe3yJIbTaTaMU. Eciu cyliecTByer
MIOTEeHIIUANBHAS OMACHOCTH ISl )KU3HU U 370POBBS
YeNoBeKa B JIOPOKHO-TPAHCIIOPTHBIX OTHOLICHHUSX,
TO TOCYIAapCTBO HE3aMEAJIMTENbHO OOecreynBaeT
TaKylo 3aIIuTy. Benp ku3Hb denoBeka OECIieHHA U
e€ HEeBO3MOXKHO BEPHYTh B OTJIMYHE OT BO3BEICH-
HBIX CTPOCHUMN.

OTX0/ OT MONHUTUKY, HAITPaBIIEHHON Ha o0ectie-
YeHHE TPUOPHUTETA YEIOBEUECKON )KU3HU B JJOPOK-
HO-TpaHcropTHOU cepe PecnyOnmukn Kazaxcraw,
CBUETEIHCTBYET O HAPYIICHHH PEXUMa 3aKOHHO-
CTH B CTpaHe, M BPSJ JIM MOKHO YTBEPXKIATh 00 MX
3¢ deKTUBHON peanu3anun B 0003HaUeHHOH cepe
OOIIIECTBEHHBIX OTHOIIEHHA CTPaHBI.

B »TOl CBSI3M rOCY1apCTBEHHBIE OPraHbl JOJIXK-
Hbl PEIIUTEIHHO NPEANPUHUMATE HEOOXOAUMBIC
Mepbl 0 o0ecriedeHut0 6e30MaCHOCTH TEeX0THO-
r'0 JBM)KEHUS, KOTOPBIC JOKHBI BKIIFOUATh:

- 3ampeT MO YCTAaHOBJCHHUIO «IEIEXOIHOI0
IBIDKCHUS» HAa OKMBJIICHHBIX TOPOJICKHX U TIPHUTO-
POIHBIX aBTOMOOMJIBHBIX Tpaccax, pa3BUTHE CETH
MOJI3EMHBIX W HAJ3EMHBIX TEPEXOJ0B W APYTUX
0e30macHBIX TIEPeX0J0B (HOBBIC HMHHOBAIMOHHEIE
MOJIXO/IbI, OTHOCUMBIE K CTEIICHU He 0CO00M CI0XK-
HOCTH), IJIe UCKJTF0Uanach Obl Kakas-In0o CBS3b Iie-
[exo/ia ¢ TPAHCTIOPTHBIM CPEICTBOM, SBIISIOIIIM-
Ccsl, B TIEPBYIO OYEPE]ib, HICTOYHUKOM TOBBIIICHHON
OITaCHOCTH;

- 3aJICHCTBOBaTh BECh KPYr OPUIUYECKUX
U (PU3NYECKHUX JIUI], YYACTBYIOIIUX B JIOPOXKHO-
TPAaHCIIOPTHOU cdepe, B BOMPOCaX IOBBIIICHHUS
KBaJM(PHUKALMK C IENBbI0 UCIONHEHNUS HOPMATHB-
HOTO TPUOPHUTETa YeNOBEYECKOH >KU3HH HaJa IKO-
HOMHYECKUMHU pe3ylbTaTaMHi. DTO JIETKO 3aMETHUTh
M0 KOJHMYECTBY BHUAECOKAMEp HaJ IEHIeXOAHbIMU
Mepexo/laMH, KOTOPBIC YCTAHOBJICHBI B MUHHMAaJIh-
HOM KonmdectBe. Ho 3aTro ecTh OrpoMHOE KOJH-
YEeCTBO BHJCOKAMEp, YCTAHABJIMBAIOIINX IPEJICIIbI
CKOPOCTHOTO JIBIDKEHUS, MOPSJIKA TPAHCIIOPTHOTO
pacmloiIoXeHHs, aBTOMOOMIHHOTO IBIKEHUS U T.1.
besycioBHO, OHM HampaBieHbl Ha O€30MacCHOCTH
JOPOKHO-TPAHCIIOPTHBIX OTHOIICHHH, HO Oe3omac-
HOCTh YeJIOBeKa OHHM OOECIEYMBAIOT OMOCPENO-
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BaHHO. [IpuBeieHHBIC PUMEPBI TaKXKe CBSI3aHBI C
HE3HAaHWEM M HENOHUMAaHHEM CYTH MOCTaBJICHHBIX
BOIIPOCOB, KOI'Zla HETIOCPEICTBEHHO 00ECIIeUnBacT-
Csl Ha MpaKTHKE JOPOKHO-TPAHCIIOPTHAS MOJIUTHKA
rocyaapcTBa;

- yCTaHaBIIMBAaTh CBATSILUECS MEIIEXOIHbIC
Mepexo/pl, KaK 3TO MPEAJIOKMWIN KUTAHCKUE CIie-
nuanuctel Oonee 10 nmeT Haszan, a Takke TPYIHO
[EPEeXOJUMBbIE 3arpaguTeibHble COOPYKEHHA Ha
O’KUBJICHHBIX TOPOACKHX Tpaccax ¢ MHTEHCHBHBIM
JBIDKEHHEM JJIS1 MCKIIIOUEHHsI BO3MOXXHOCTH Iepe-
XOZa JOPOTHM B HEYCTAHOBJICHHBIX IIELIEXOIHBIX
Mepexoax u MHOTHE JPyTHe MephI.

Kpome toro, npakTuieckud HU B OJHOM HOpMa-
TUBHOM TIPABOBOM aKT€ CTPaHbI, HH B TOCYIapCTBEH-
HBIX TPOTPaMMHBIX JOKYMEHTAax HE CoIepiKaTcs
YETKO MPOMNMCaHHBIC MPaBHUia, KOTOPBIE HEMOCPEa-
CTBEHHO ObUIM OBl HampaBJIEHBl Ha OXPaHy XHU3HH
W 3/10pOBbsSl y4YacTHHKA MEMIEXOJHOIO JBH)KEHUS.
Ecnu mpoekT Ha CTPOWTENBHCTBO TPAHCIIOPTHOIO
00BeKTa B KaKOM-THOO pailoHe Topoja AJMAaThI
noJy4aeT ofoOpeHHe MO TOoCyJapCTBEHHOMY YacT-
HOMY MapTHEPCTBY WJIM IO MHBIM YCJIOBHSM, T.C.,
COOTBETCTBEHHO, MPOXOIUT BCE 3TAIbl KOHKYPCHO-
ro otOopa, BKIIOYas Pa3IH4YHbIE BUABI SKCIEPTU3BI
U COOTBETCTBHS IIPEABSBISEMbIM TPEOOBAHUSIM, TO
HACKOJIBKO MOJPSAHBIE OpraHU3alMy MpU MpoBe/e-
HHUH CTPOUTENBHBIX Pa0OT MOHUMAIOT HJIM 3HAIOT 00
YCTaHOBJICHHON HOPME, O IIPHOPUTETE XKU3HU U 310-
POBBSI YYACTHHKOB JIOPOKHOTO JIBM)KEHHS HaJl 3KO-
HOMHYECKUMH DPe3yJbTaTaMH XO3SHCTBEHHOM [es-
TenpHOCTH. KTO-TO MOKET BO3pa3suTh OTHOCUTEIBHO
TAKOTO BBICKA3bIBaHMUS, IMOCKOJIBKY BCE CTPOUTEIb-
HBIE MPOEKTHI MPOXOIAT O0S3aTENBHYIO SKCIIEPTH3Y
U X 337]a4a COCTOUT TOJBKO B TOUHOM BBIIIOJTHEHUN
MOCTaBJIEHHBIX 3a/1a4 MO0 peanu3anuu npoekra. Ho
MOBCEeTHEBHAs NIPAKTUKA B JOPOXKHOU cdepe, Korna
PETYISAPHO MPOUCXOMAT TPArHdecKUue COOBITHSA, TI0-
Ka3bIBaeT MPOTUBOIOJIOKHYIO CUTYAIHIO.

ITpuyem, npoBeieHNE IPABOBOTO MOHUTOPHHTA
B IIOPO’KHO-TpaHCIIOPTHOHU chepe Pecybmmku Ka-
3axCTaH J0JKHO UCXOAMUTH U3 OLIEHKU d(PPEKTUBHO-
CTH pealH3aluy MPHUHATHIX HOPMATHUBHBIX HPaBO-
BBIX aKTOB Ha MpeIMeT 00eCIIeYeHN YeTIOBEUECKOM
Ku3HH. Takas omeHka, MIOMUMO MPABOBBIX aKTOB, U
JIPYTUX TOCYAapCTBEHHBIX, BEJOMCTBEHHBIX AKTOB,
3aKJII0OYaeTCsI B MOHUTOPWHTE CJIOXHBIIEH CHCTe-
MBI OpraHU3aIH YIIOJTHOMOYEHHBIX OPraHOB M XO-
3IUCTBYIOLIMX CYOBEKTOB CTPaHbI MO HCIIOIHEHUIO
3aKOHOJIATENIbHBIX MOJIOKEHUH B JAOPOXKHO-TpPAHC-
MOPTHOM cdepe Ha mpenaMeT 00eCTIeYeHHUs YelloBe-
YECKOW KU3HMU.

AHaIIOTHYHBIE TIPUMEPBI, CBSI3aHHBIC C JIOPOXK-
HO-TPAaHCIIOPTHBIMH OTHOLICHUSIMUA, MOKHO IIpH-
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BECTH 10 coObiTusM B Kaszaxcrane Bo BTopoi mo-
mouHe 2020 roma. Torma, B yCIoBHSIX 000CTpEHUS
KopoHaBupycHOi MH(pekuuun B utoHe 2020 rona
CpeIu COOTBETCTBYIOIIUX CTPYKTYp CTpaHBbl, Mpo-
SIBUWIOCh HEIOJIHOE NMOHMMAHHME M peanu3auus 3a-
KOHOJIATEeNIbHBIX HOPM B cepe 3ApaBOOXpaHECHUSI.
UYro, B cBOIO ouepelp, SBWIOCh HAPYLUIEHHEM Ha-
[IMOHAJBHBIX MHTEPECOB B c(hepe 3alMTH Hacese-
Hus u Teppuropun Kaszaxctana oT yrpossl Kopo-
HaBuUpycHOW wHOekuu. [IpuBeneHHbIE MPUMEPHI
00yCIaBMMBAIOT HEOOXOAUMOCTHh 3((HEKTUBHOTO
B3aUMOJICHCTBHS BCEH CUCTEMBI TOCYIaPCTBEHHOTO
YIOPABJICHUS C PACIIUPEHUEM HHCTUTYTa KOHCTH-
TYIIMOHHOTO KOHTPOJISI TIO BOIIPOCaM COOTBETCTBHS
KOHCTUTYIIMOHHOI'O IPUHIIMIIA O IPUOPUTETE YEIIO-
BEUYECKOMU KU3HU.

BoiBoabI

Hcxons 13 BBILIEU3IOKEHHOTO, CIEAYET, 4TO
BKHO YCHJIUTh MHTETPALMIO 3aIIUTHI HAI[MOHAIb-
HBIX MHTEPECOB U 3aKOHOAATENIBHOIO PEryIHpOBa-
HUSI OOIIECTBEHHBIX OTHOIIECHUH, KOTOPBIC CIyXKaT
OTpPa)KEHUEM CYIIHOCTH COBPEMEHHOTO MPaBOBOTO
rocygapcta. B mpaBoBoM rocynapcTse opuauye-
CKHE HOPMBI JIOJDKHBI C MCUEPITHIBAIONICH ITOJTHO-
TOM OTpakaTh NOTPEOHOCTHU JIUYHOCTH U OOIIECTBA,
MPENSTCTBOBAaTh BOSHUKHOBEHUIO HETaTHBHBIX CO-
UUANIbHBIX ABJeHUH. [Ipyu 3TOM OHM caMu HE JOJIK-
HBI CO37]aBaTh YIpo3y pealu3aliyd HAIlMOHATBHBIX
WHTEPECOB B CUJTy CBOETO HECOBEPILIECHCTBA, 3aKpe-
TJICHUS JIOKHBIX IeJieit u nmpuoputeToB (MaMOHOB
2020).

B cooTBeTcTBUM € 3aKOHOJATEIbHBIM OIpe-
JICJICHUEM, HalMOHallbHAsi 0E30MacHOCTh COCTO-
UT B 3alIUTE€ HAIIMOHAJBHBIX HHTEPECOB CTPaHBI
HE TOJIBKO OT PEAIbHBIX, HO U OT MOTEHUUATbHBIX
yrpo3. Peub uaeT o BBISBICHHH 3apOKIAIOMIETOCS
KOH(UIMKTHOTO TIOTEHIMAa, KOrJIa MpOoIecC eIle
ci1abo TPOSBISETCS BOBHE, HE HOCHT APKO BBIpa-
JKEHHOTO XapakTepa yrpo3bl, OOHApy)KMBaeTCs B
BUJIC OTIETBHBIX, HHOTJA HE CBSI3aHHBIX MEXY CO-
00if pakTopor (Mamonos 2020).

B »TOoM kOHTekcTe 0cob60e BHMMAHHE 3aCiy-
’KUBAeT MOAMYHKT 7 cTaTthu 5 3akoHa «O Hanuo-
HajgpbHOUW Oe3omacHocTH PecryOnmukm Kazaxcram»
— IOCTHXCHHE U TOJACpKAHUE YPOBHS U KaduecTBa
o0pa3oBaHMs W HAYYHOTO TIIOTEHIIMAja CTPAaHEI,
aZIEeKBaTHOTO IOTPEOHOCTSIM COIMAEHO-3KOHOMU-
YECKOTO, MHHOBAIIMOHHOTO ¥ HHTEJUICKTYaJIbHOTO
pa3BuTHs 00IIECTBA U rpaXKAaH. J[eno B ToM, 4To Ha
npotsbkeHnn 6omnee 30 et mocne pacmaga CCCP,
K COXAJICHUIO, TPOU3OILIO 3aMETHOE CHUXCHUE
MHTEJIEKTYaJIbHOTO MOTEHIMANIA CPEOU HACEICHUS

ITIOCTCOBETCKUX CTpaH, M MPEXJe BCETo, MOopacTa-
IOLLETr0 MOKOJIEHUS, YTO, B CBOIO OY€penb, OTpa3-
WJIOCh Ha WX KYJIbTYype, HPAaBCTBEHHOCTH, MOPAaJIH
Y JIp. IEHHOCTHBIX KaTeropusax. BeckMa ycmemrHo
MOSBUJICA XapaKTEpHBIN Ui MHOTHX CTpaH 3amana
MIPUHIATT UHAWBHIyaIN3Ma, KyJIbT STOM3Ma, KOTAa
paau oOecrieueHHs] MpaB U MHTEPECOB HHIWBUIA
UAET CTPEMUTENILHBIA YMaJOK JyXOBHOCTH, KYJb-
TypBI, HDABCTBEHHOCTH HACEJIEeHUs. ITO CIIPOBOIH-
pOBaJI0 MOTPEOUTENBCKOE OTHOILIIEHHE YEIOBEKa 10
BCEM HaNpaBJICHUSIM YeJIOBEUECKON ACATEITFHOCTH,
yTpaTy u 0e3pa3indre KO BCEMY OKPYXKalOIIEeMy.
YTpaunBaeTcsi TakOW Ba)KHBbIM KOMIIOHEHT >KHU3HE-
JeSITeNbHOCTH TOCYIapCTBa, KaK TyXOBHOCTh Hapo-
J1a, OTHOIICHHUS JIFOIeH K APYT APYTY.

U camoe omacHoe st pa3BuUTHA OOIIecTBa —
HWAET He3aMeTHOe, IJIaHOMEpPHOe J1000upoBaHue
«HOBBIX IIEHHOCTE», HEe MpHeMJIeMoe s Kazax-
craHckoro obmecta. [Ipuuem, Takoe 1060MpoBa-
HUE HaOIoJaeTcs TIaBHBIM 00pa3oM B MH(pOpMa-
IIHOHHOW U KYJIBTYpPHOU cepax CTpaHEI.

B nanHoM cnyuyae ompenenuTh HEraTHBHBIE
MOCIIEACTBHAS TPABOTBOPUYECTBA CHOCOOHBI JIUTIIH
rIyOOKHe, CHUCTEMHblE Hay4yHBIE FWCCIIeIOBaHuS,
MIPEIMETOM KOTOPBIX HEMOCPEJICTBEHHO SIBIISIOTCS
TpeOoBaHHA 1O 00ECTIeYeHUI0 HAIMOHAIBHON 0e3-
OITaCHOCTH.

Ocoboro BHUMaHHUs 3aCIy’KHUBAaeT M3YUYCHUE U
OIIEHKa 3aKOHOTBOPYECKOTO IMpollecca B KOHTEK-
CTE BIUSHHS HOPM MEXKITYHAPOIHBIX JOTOBOPOB Ha
ero cozepxaHue U JUHaMHUKY. COTJacHO MyHKTY
2 crarbu 2 3akona PecnyOmmku Kazaxcran ot 30
Mmast 2005 roma «O MEXIyHApOMHBIX JOTOBOPaX»
«HE [OITyCKAeTCsl 3aKIIOUEHHE MEXITyHapOAHBIX
JIOTOBOPOB, HE COOTBETCTBYIOIINX HAIMOHAIEHBIM
unTtepecam PecnyOmmku Kaszaxcran, cmocoOHBIX
HAHECTH ylepO HaMOHAJIBHOW 0E30IacHOCTH WIH
BEIyIIUX K yTpare He3aBUCHMOCTH PecmyOmmku
Kazaxcran». AHajgoruuHble HOPMBI O COOJIOIEHUH
HAIMOHAJBHBIX HHTEPECOB COAEPKATCA U B APYTHX
HOpPMaTHUBHBIX MpaBoBbIX akTax Kazaxcrana. Ho Ha
MIPaKTHKE MHOTHE MEXIyHAapOJIHBIE JOTOBOPHI, 3a-
kimouaemble PecryOnmukoit Kazaxcran, He Bcerma
OTBEYAIOT JaHHOMY (yHIaMEHTAIFHOMY HPUHITH-
my. JlocTaToyHo MpHUBECTH MPHUMEPHI C COTJalle-
HUSMU 110 TPAHCTPaHUYHBIM pekam. Tak, coriacHo
cratee 141 Bonnoro Kozekca PK ot 9 urons 2003
rofa OCHOBHBIMH HAampaBlICHUAMH MEXIyHapOA-
HOTO COTPYJHHYECTBA B OO0JIACTH HCIOJIH30BAHHS
W OXpaHbl TPAHCTPAHUYHBIX BOJI SBJISIOTCS 3aIUTa
uHTepecoB PecnyOnuku Kazaxcran B obmactu uc-
[IOJIb30BaHUSl M OXpaHa TPAHCTPAHWYHBIX BOJ Ha
OCHOBE 3aKJIIOUEHUS] MEXIyHAPOTHBIX JOTOBOPOB
(https://adilet.zan.kz).
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Onnumu U3 npuurH HeaPeKkTHBHOCTH Ka3ax-
CTaHCKUX COTJIAIIEHHUH 110 TPAHCTPAHUYHBIM peKaM
SIBJIAIOTCS CJIETYIOIIHE:

- OTCYTCTBHE COOTBETCTBYIOLIEH KBalU(HKa-
MU ¥ MHOTOJIETHETO OIBITA TIO TIPOBEICHUIO IBY-
CTOPOHHUX TIEPErOBOPOB IO CTONb crenuduye-
CKOMY JJIsl Ka3aXCTaHCKOH AWIUIOMAaTUH M HAyKH
BOIIPOCY TIO PETYIUPOBAHHUIO TPAHCTPAHUYHBIX BO-
JHBIX pecypcoB. J[aHHBI MHCTUTYT SIBJISIETCSI OT-
HOCHUTEIBHO HOBBIM JUII HAYKH MEXIyHAPOHOTO
npaBa, Koraa B ObITHOCTH HaxoxaeHus B CCCP B
pecryOnrKe OTCYTCTBOBAIM HAIIMOHAJIBHBIC KaAphI
10 TAaHHOW TeMAaTHKe;

- orcyTcTBHE B KazaxcraHe B3aMMOCBSI3H MEX-
Ay BHCHIHCTIOJIHUTUYCCKUMHU OpraHaMu CTpaHbl, I'o-
CyJlapCTBEHHBIMH OpPTraHaMH YIIpaBIICHUS B cdepe
BOJHOTO XO3SHCTBA M HAYYHO-00Pa30BaTENbHBI-
MH YUYPEXICHUSIMHU CTPaHBl B paMKax MpPOBEICHHUS
€IMHON TONUTHKH U e€ 00s3aTelbHBIM HAyYHBIM
obecneuenueM. lccnenoBaHus, MPOBOAMMEBIE Ha-
YUHBIMH OpPraHU3alHUAMHU CTPaHBI IO BOAHBIM IPO-
OremaM, TIPaKTHYECKH HE OKa3bIBAIOT COACHUCTBUS
JUTSL pEIICHHsI Y3JIOBBIX U aKTyaJlbHBIX podiieM Ka-
3axcTaHa 1Mo TPaHCTPaHWYHBIM BOAHBIM pecypcam,
WCXOZs M3 KauecTBa COAEPNKAHHUA M aKTYaTbHOCTH
IJId CTpaHbl IPOBOANMBIX HCCHG}IOBaHHﬁ;

- BBIIEINSASE OTPOMHBIC (PUHAHCHI U3 peciyOn-
KaHCKOTO OIO/DKETa Ha MpOTrpaMMHO-IIeNIeBOe (hr-
HAHCHPOBaHUE, K IMPUMEPY, IO TPAaHCTPAHUYHBIM
BOJIHBIM pecypcaM, Kazaxcran Tak u He pemmin 3a
30 neT 3a7a4u MO KJIHOYEBBIM HANPABICHUSAM, CBSI-
3aHHBIM C PCKHUMOM HCIIOJIBL30BaHUA TPpaHCTpaHU4d-
HBIX BOJHBIX PECYPCOB CTPAHBL. A 3TOT (PAKT B CBOIO
odepenb MoKaspiBaeT HedPHEKTUBHOE MCIIOIh30Ba-
HUe Oro/KEeTHBIX cpeacTB Kazaxcrana.

[IpuBeneHHble (GaKThl OOA3BIBAIOT YIOIHOMO-
YeHHBIE OPTaHbl CTPAHBI P pealn3ainy BHyTPEH-
HEU Y BHEIIHEH TOJIMTUKY IIPUIEP>)KUBATHCS B CBOEH
JEATEILHOCTH B MEPBYIO OUYepe/b HAIIOHAIbHBIMH
nHTepecamu KaszaxcraHa.

PaccmarpuBas HaydHYI0 3KCIEpPTU3Y B PO
[JIAaBHOTO MHCTPYMEHTA B OLIEHKE KadecTBa M 3¢-
(heKTHBHOCTH HOPMOTBOPYECKOTO IIpoIiecca, Cie-
IyeT OTMETHTh, YTO NMPOBOAUMBIE B PecmyOnuke
Kazaxcran BuIObI HaydHOH SKCIEpTH3BI (IIPaBo-
Basg, 3KOHOMHYECCKas, aHTUKOPPYIIIHWOHHAsA, 3KO-
JIOTUYECKasi) CIIOCOOHBI 00ECIICUNUTh COONIOCHHE
TpeOOBaHNI HAIIMOHAJIHHOW OE30MMaCHOCTH JIHIIb
gactuaHo (MamonoB 2020). B cooTrBercTBUU C
[IpaBunamu opraHu3auuy U MPOBEIEHUS HAYYHOU
JKCIIEPTU3BI, a TakXKe OTOOpa Hay4HBIX IPaBO-
BBIX JKCIIEPTOB, YTBEpKIAeHHBIX llocTaHOBIEHU-
em [IpaButensctBa PecnyOonuku Kazaxcran ot 8
utoHs 2021 roga Ne 386, nepesr Hay4yHOM NTPaBOBOM
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9KCTIEPTU30H B YHCIIE APYTHX CTaBATCA CIEAYIO-
LI1E BOMPOCHI:

- OIHcaHue NMPOOJIEMHBIX BOIIPOCOB, HA peLIe-
HUE KOTOPBIX HAIpaBJeH IMPOEKT 3aKOHA, B TOM
YHcie OLEHKY Hay4HOW OOOCHOBAaHHOCTH M CBOEB-
PEMEHHOCTH MIPUHATHS IPOEKTA 3aKOHA;

- ONMHCaHHWE BCEX U3BECTHHIX M A((EKTHUBHBIX
CHoco00B, MEXaHU3MOB, MOJIXO/0B K Pa3peLIeHUI0
POOJIEMHBIX BOIIPOCOB, Ha PELICHUE KOTOPHIX Ha-
MIpaBJIEHO MPUHATHE 3aKOHA, B TOM YHUCIIE MpUMe-
HSBIIMXCS Ha pPa3HbIX MCTOPUYECKHX I3Tamax, 3a-
PYOEKHOH IPaKTUKE, a TAK)KE OIMCAHUE CMEXHBIX
cdep NpaBOOTHOLICHUH M BIUSIHUS Ha HUX B BUIE
MOCIIEACTBUAN OT IPHUHATHUS 3aKOHA;

- aHAJM3 TpeIaraeéMbIX POEKTOM 3aKOHA CIO-
c000B, MEXaHU3MOB, MOJIXO0/I0B K pa3pelIeHuIo Mo-
CTaBJICHHBIX HPOOJIEMHBIX BOIPOCOB, BO3MOXHBIX
MOCTIEICTBUIN OT MPUHSTHS TEX UM WHBIX CITIOCOO0B
pasperieHus MpoOJIEMHBIX CUTYaIHHI:

- IpOBEpKa Ha COOTBETCTBHE IPOEKTa 3aKO-
Ha Konctutynmm Pecmybnmukn Kazaxcran (nmamee
— KoHctuTynusi) HOpMaTUBHBEIM MPABOBBIM aKTaM
BBIILIECTOSIIINX YPOBHEH, MEXIyHapOIHBIM 00s3a-
tenscTBaM PecryOnmku Kazaxcrawn;

- OLIGHKA MPABOBBIX, COL[MATIBHBIX, SKOHOMUYE-
CKHX W MHBIX MOCIENCTBUN MPUHATHS MPOEKTA 3a-
KOHa, B TOM YHCJI€ B YaCTH BO3MOXKHBIX PHCKOB CO-
LUAJIbHOM HaIPSHKEHHOCTH;

- OmNpeAeNeHUEe HaJIW4Msl NPUYUH WU YCIOBHH,
CIOCOOCTBYIOIIMX COBEPIICHUIO YTOJOBHBIX U ajI-
MUHHUCTPATUBHBIX TPABOHAPYILIECHUI B CBA3H C IIPH-
HSITHEM NIPOEKTAa 3aKOHA, a TAKXKE OLICHKA €r0 BIIHSI-
HUS Ha MpeIynpexIeHUe UX COBEPILICHHUS;

- ONpeAeNicHUE HaJIW4Msl NPUYUH U YCIOBUH,
CIOCOOCTBYIOIIMX YILIEMJICHUIO IIpaBa HA TeHIEp-
HOE PaBEHCTBO B CBSI3U C NMPHUHIATHEM IPOEKTa 3a-
KOHa;

- OIpEJIeNIeHNne MEPEeYHs] HOPMATUBHBIX NIPAaBO-
BBIX aKTOB, MOAJIEKALTNX YTOUHEHHUIO IIPU YCIOBUH
MIPUHATHS IPOEKTA 3aKOHA;

- BBIpaOOTKa HAYyYHO OOOCHOBAHHBIX IPEIJIO-
KEHUH 10 yIyYIIEHHIO 3aKOHOAATEIbHON 0a3bl;

- BBISIBJIEHHE BO3MOKHBIX IPOTUBOPEUNH MTPHH-
IIMTIaM COOTBETCTBYIOIIEH OTPACIH MPaBa;

- BBISBJICHHE SIBHOTO WJIM CKPBITOTO BEJOM-
CTBEHHOT'0 WJIM TPYHIIOBOIO MHTEpeca, o0ecredn-
BaEeMOT0 MMPOEKTOM 3aKOHA.

IIpu mnpoBeneHUM HAYyYHOM SKOHOMUYECKOM
9KCHEPTU3Bl BAXHYIO POIb UTPAeT TaKOM AacCIEKT,
KaK «OIEHKa BIHMSIHHUS TIOJOXEHHWHA IPOEKTa Ha
MaKpO3KOHOMHUYECKYIO 3(PeKTUBHOCTD, cOMaNb-
HOE pa3BHTHE, Pa3BUTHE NPEIIPUHUMATEILCTBA,
9KOHOMHYECKYI0 0€30MacHOCTh OTpaciu W (WJIH)
CTpaHBbD».



A.A. Cannmrepeit

HayuHas aHTHKOppYNIIMOHHAs SKCIEPTU3A CO-
JEPKUT pasfell «OLIEHKA IMOCIENCTBUN NPUHATHS
HOpPMBI NPOEKTa HOPMATHBHOTO IPABOBOTO aKTa B
9acTH BO3MOKHOCTH COBEPIIEHUSI KOPPYNIIMOHHBIX
[PaBOHAPYIIEHUI» (BKJIIOYas MO3UIMUU O HEJOCTA-
TOYHOH TNPO3PAvYHOCTH NEATEIBHOCTH, HEOOOCHO-
BaHHBIX 3aTpaTax IO OTHOIIEHHUIO K OOILECTBEHHON
[0JIb3€, HapYyLIeHUH OajlaHca MHTEPECOB, HEAOCTA-
TOYHOCTH MEXaHH3MOB KOHTPOJIS, «HABSI3aHHON
KOPPYILHMOTeHHOCTH H AP.).

Ilpu npoBeneHUM Hay4dHOW NPaBOBOM BSKCHEp-
TH3BI DKCIIEPT Yallle BCETO MOXKET OILEHUTH TOJBKO
peabHbIE YIpO3bl HAIlMOHAJIBHOW O€30MacHOCTH,
BO3HHUKAIOIIHE U3 HEKAYECTBEHHOTO MPaBOTBOpUE-
ctBa. OHM YETKO KOPPECHOHIUPYIOTCS C TaKUMHU
KPUTEPUSAMHU JKCIIEPTHOM OIIEHKH, KaK «OIHUCAHHE
MpOOJIEMHBIX BOMPOCOB, HAa pEIIEHHE KOTOPBIX
HampaBJieH MPOEKT 3aKOHa, B TOM 4YHcie 000CHO-
BaHHOCTb U CBOEBPEMEHHOCTb NPHUHATHS MPOEKTa
3aKOHA», «COOTBETCTBHE IpoeKTa 3akoHa KoHCTH-
TYLIMH, HOPMATHUBHBIM MPABOBBIM aKTaM BBILIECTO-
AIUX YPOBHEH, MEKAYHAPOAHBIM 0053aTEIbCTBAM
Pecny6muku Kazaxctam», «olpeneneHrne Haaudus
NPUYMH U YCJOBUH, CIOCOOCTBYIOIIUX COBEpIIE-
HUIO  YTOJIOBHBIX 51 aJIMHHHCTPAaTUBHBIX
MpaBOHAPYIIEHUH, B CBSA3U C MPHUHATHEM IPOEKTa
3aKOHa», «BBIIBICHHE BO3MOYKHBIX MPOTHBOPEUHIA
MIPUHLUIIAM COOTBETCTBYIOIEH OTpaciau IpaBa»
(https://adilet.zan.kz).

[Ipn mosnoXUTENBHBIX BBIBOJAX MO HAa3BAHHBIM
MO3HULUSAM 3KCIEepPT B OOJBIIMHCTBE CIy4yaeB Orpa-
HUYMBAETCA TPEMSA-UETBIPbMS NPEASIOKEHUSIMH,
MO3UTUBHO OLIEHUBAs TOCIEACTBUS IPUHATHUS 3aKO-
HOJATEIbHOIO aKTa, (PUKCUPYET OTCYTCTBUE BEIOM-
CTBEHHOT'O MJIM IPYNIIOBOTO MHTepeca, IpOTUBOpE-
Yalero ejsiM HOPMATUBHOTO PEryIHPOBAHNS.

Ha ocHOBe aHaJOTMYHBIX MOJXOMOB COCTAaBIIs-
F0TCSl TAK)KE 3aKIIFOYEHUSI HAYYHOM 3KOHOMUYECKOMN
Y aHTUKOPPYNIMOHHOMN 3KCIIEPTHU3BI.

Takum 00pa3om, Bce BUABI HAYYHOW IKCIIEPTH-
361 HOPMATHUBHBIX MPABOBBIX aKTOB HAlpaBJICHHI B
UTOre Ha MOBbILICHUE 3PPEKTUBHOCTU IEHUCTBYIO-
mero 3akoHojarenbcTBa PecnyOmukm Kaszaxcraw,
KOTOpasi, OIHAKO, HE TOBBIIIAETCS HA OCHOBE IPH-
BEACHHBIX IpuMepoB. O kakoil 3¢ eKTUBHOCTH
MPUHATHIX HOPMATHBHBIX IPABOBBIX aKTOB MOXHO
YTBEp)KIaTh, KOTAA OMYyCKAIOTCS (PaKThl HapyIle-
HUSl KOHCTUTYLHOHHOH HOPMBI MO OOECIICYEHHUIO
YEJI0BEUECKOM KU3HU B JOPOKHO-TPAHCIIOPTHOM
cdepe WM B yCIOBUSIX KOPOHABUPYCHOH HH(EK-
iy, B aT0#t cBs3M BeTaeT Bompoc 00 3 deKkTHBHO-
CTH KOHCTUTYIITHOHHOM HOPMBI.

Kak ormeuator poccuiickuii yuensie: «ddek-
TUBHOCTb J€WCTBHSA KOHCTUTYIIHOHHOT'O IIPaBa €CTh

€ro pe3yJbTaTHBHOCTh B JIOCTH)KEHHH TeX IENeH,
KOTOpPBIC MPECIEAYIOTCS KOHCTHTYIIMCH U IPYTUMH
HOpMaMu KOHCTHUTYLIMOHHO-TIPABOBOTO COJEpKa-
HUsL. AHanu3 5((EeKTUBHOCTH KOHCTUTYIMOHHOMN
HOPMBI TpeOyeT He TOJNBKO BBISABICHUS €€ POJU B
MTOJTyYE€HUH OTPEAETICHHOTO Pe3yIbTaTa, HO 1 OTIpe-
JIeTICHHUSI COOTHOIICHUS MEKAY STHM Pe3yIbTaTOM U
LeNbI0, paJid JOCTHXKEHUSI KOTOPOH JaHHAs HOpMa
co3naBaiachk. CrerneHb 3HEKTHBHOCTH KOHCTHTY-
IIUOHHBIX HOPM TEM BBHIIIIE, YeM OOJIBIIE TOJIOKH-
TENBHBIX MMOCIIEJCTBHA, KaK MPeyCMOTPEHHBIX Iie-
JSIMU KOHCTHTYIIMH, TaK U HE OXBATHIBAEMBIX UM,
1 9YeM MEHbIIIe OTPUILIATEIBHBIX MocaeacTBui (Jla-
3apeB 1999).

B T0 e Bpems oTMedaTs 0 BO3MOKHOU ddek-
TUBHOCTH WJIM HEIPPEKTUBHOCTU 3aKOHOIIPOEKTOB
pexaeBpeMeHHo. be3ycnoBHo, 3¢ deKTUBHOCTD
MPOEKTa 3aKOHA MOXKET OBITh OIICHEHAa Ha OCHOBE
pa3paboTaHHOCTH €TO0 MOJIOXKECHUH, HO MOKa 3aKOH
HE MIPUHST U He HadaJ JIeHCTBOBATD, B/ JIH YMECT-
HO YTBEPXK/IaTh O JCHCTBEHHOCTH NMPOEKTA 3aKOHA.
[osTomMy 3¢ekTHBHOCTD pa3zpadaTbiBaeMBIX HPO-
€KTOB MOJKET OBITh OIleHEHa Ha OCHOBE BCETO TPO-
Hecca ero peanu3aluy, HauuHas C ONpeIeIeHUs
COJIepKaHMs, MEXaHU3Ma pealln3allii U HaTUdus
JIOCTUTHYTOTO pe3yibTara.

Bpsin mu caMblil yMHBII 3KCIIEPT MOKET arlpyo-
PY YTBEpXKIATh O BO3MOXKHOU 3((PEKTHBHOCTU U
Her(h(HEKTHUBHOCTH 3aKOHA, ITOKa OH HE TPUHAT U HE
HauaJl IeficTBoBaTh. PazymeeTcs, He00X0AMMO 3HATh
00 a¢dexruBHOCTH 3aKoHA. Ho anst 3TOro Hy»KHO
MIPUHATH 3aKOH, a 3aTeéM depe3 HEKOTOPOe BpeMs
poBoauTh ero MoHUTOpUHT (Camaprammes 2006).

VYuuThiBas W3JI0KEHHOE, Hanboiee MepcHeK-
TUBHBIM I oOecriedyeHns 0e30MacHOCTH TPaBo-
TBOPYECKOTO MpoIlecca MpeCTaBisieTCs] BBEICHHE
HayYHOW 3KCIEPTH3bl HA TPEAMET COOIIOJICHHS
HaIlMOHAIBHBIX MHTEPECOB KaK CaMOCTOSTENFHOTO
BUJIa OKCIEpTH3bl. Pa3BuBas O3WIMH OTHOCHTEIb-
HO BBEJICHHS CAMOCTOSITEIILHOTO BU/Ia HAYIHOM 3KC-
MepPTHU3BI Ha MPeIMeT COOIOCHS HAllMOHAIBHBIX
HHTEPECOB, CIEIyeT OTMETUTh, YTO OHA HE OJDKHA
OTPaHUYMBATHCS TOJBKO ATAlOM MOJITOTOBKH MPO-
eKTa 3akoHa. Hayunas skcriepTu3a 1o coOIoIeHUI0
HaI[MOHAJBHBIX HMHTEPECOB JIOJDKHA TPUMEHITHCS
Ha JTale «IPUHATHS» HOPMATHBHOTO IPaBOBOTO
aKTa, a TAKKe B OTHOIICHHH JICHCTBYIOUIMX, U CO-
BMECTHO C WHCTHTYTOM IIPAaBOBOTO MOHHUTOpPHHIA
Oyner HampaBieHa Ha oOecredeHWEe KadecTBa W
3G PEKTHBHOCTH MPABOBOTO PETYIUPOBAHUS 00IIIe-
CTBeHHBIX oTHomeHU B PecrmyOnuke Kaszaxcras.
JlanmpHeHIre uCccaeI0BaHus 10 JaHHOM TeMe, CO-
OTBETCTBEHHO, OYIyT OoJiee MopoOHO U3II0KECHEI B
MOCIIEAYIONINX MyOJIMKALUSAX aBTOpA.
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KOHCTUTYUUNOHHO-2KOHOMMUYECKOE
PETYAMPOBAHWE COBCTBEHHOCTH

A.I. Aiitkoxkuna'” = | I.I. HypaxmetoBa®

KOHCTUTYUMOHHAas 3KOHOMMKa Kak KaTeropms HEAOCTaTOUYHO OCBeLLEHA B AUTepaType. BBuay atoro
HEOOXOAMMO B TEOPETMUYECKOM MAaHe PacCMaTpuBaTh CYTb KOHCTUTYLIMOHHOM DKOHOMMKM B acriekTe
B3aMMOCBSI3M C MPaBOM M 3KOHOMMYECKOM 3pPeKTUBHOCTbIO. [ToMMMO 3TOro, aad hopMUpoBaHMUS
6oAee YETKOro MOHMMAHMS KOHCTUTYLIMOHHOM 3KOHOMMKM BakHO pacCMaTpMBaTb 3KOHOMMYECKYIO
HOPMaTUBHOCTb. B AaHHOM CAy4yae CTOMT ykas3aTb, YTO HOPMATMBHOCTb 3aKOHOAATEABCTBA W
HOPMaTUBHOCTb 3KOHOMMYECKOTO M TPYAOBOIO MpaBa CUMAbHO B3aMMOCBSI3aHbl. JKOHOMMYEcKas
HOPMATMBHOCTb — 3TO MPOLECC, NPU KOTOPOM MPaBOBble HOPMbl OYAYT BCE ualle MOABEpraTbCs
COOAIOAEHMIO SKOHOMMYECKOMN 3MEKTUBHOCTU MAM PALIMOHAABHOCTU TOPrOBAM.

OCHOBOM AOGOI 3KOHOMMKM SIBASIETCS COOCTBEHHOCTb. OT TOro, Kakum 06pasom OCyLLIECTBASIETCS]
KOHCTUTYLIMOHHO-TIPABOBOE PEryAMPOBaHME BOMPOCOB COOCTBEHHOCTU, 3aBUCUT MPUPOAA SKOHOMM-
yeckon cucTemMbl. boaee Toro, 3a4acTylo MOpPSIAOK TAKOrO PEryAMPOBaHMS CYLLECTBEHHO BAMSIET Ha
MOAMTUYECKYIO, COLMAAbHYIO, AEMOrpadmyeckyio u Apyrme cdepbl XU3HEAEATEAbHOCTM O6LLEeCTBa.
MO>HO rOBOPUTb O TOM, YTO KOHCTUTYLIMOHHO-9KOHOMMYECKOE PEryAMpPOBaHMe BOMPOCOB COOCTBEH-
HOCTU SIBASIETCSI OAHMM M3 HaMBOAEE KAIOUYEBbIX MOMEHTOB PErYAMPOBaHMS OOLLECTBA B LIEAOM.

KAtoueBble CAOBa: KOHCTUTYLIMS, SKOHOMMKA, PEr'YAUPOBaHME, COOCTBEHHOCTb, UHAMBMAYAAbHOCTb,
npasa.

D.G. Aitkozhina', G.G. Nurakhmetova?

D. A. Kunaev Eurasian Law Academy, Kazakhstan, Almaty
2Al-Farabi Kazakh National University, Kazakhstan, Almaty
e-mail: mailto:dariga.aitkozhina@mail.ru

Constitutional-economic regulation of property

Constitutional economics, as a category, is insufficiently covered in the literature. In view of this, it
is necessary to theoretically consider the essence of constitutional economics in the aspect of the rela-
tionship with law and economic efficiency. In addition, in order to form a clearer understanding of the
constitutional economy, it is important to consider economic normativity. In this case, it is worth point-
ing out that the normativity of legislation and the normativity of economic and labor law are strongly
interrelated. Economic normativity is a process in which legal norms will increasingly be subjected to
compliance with the economic efficiency or rationality of trade.

Property is the foundation of any economy. The nature of the economic system depends on how the
constitutional and legal regulation of property issues is carried out. Moreover, the procedure for such
regulation often significantly affects the political, social, demographic and other spheres of society. We
can say that the constitutional and economic regulation of property issues is one of the most key mo-
ments in the regulation of society in general.

Key words: constitution, economics, regulation.
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MeHuuikTi KOHCTUTYUHUSAADbLIK-OKOHOMUKAADIK peTTey

KOHCTUTYUMSIABIK, 3KOHOMMKA KaTeropusi petiHAE 9AebMeTTe XKETKIAIKTI TypAe KamMTblIAMaraH.
OcblfaH 6aiAaHbICTbl  KOHCTUTYLMSABIK, 3KOHOMMKAHbIH, M8HIH TEOPUSIAbIK TYpPFblaaH 3aHMeEH
>K&HE 3KOHOMMKAAbIK, TMIMAIAIKNEH 6aiiAaHbIC TYpFbICbIHAH KapacTtblpy KaxeT. CoHbIMeH KaTap,
KOHCTUTYLMSIAbIK, DKOHOMMKaHbl HEFYPAbIM HaKTbl TYCIHYAI KAAbINTACTbIPy YLUIIH 3KOHOMMKAAbIK,
HOPMATMBTIAIKTI KapacTblpy MaHbI3Abl. byA XaFaanAa 3aHHaMaHbIH HOPMATUBTIAIN MEH 3KOHOMMKAADIK,
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KOHCTI/ITyHI/IOHHO-3KOHOMI/I‘1€CKO€ perynmpoBaHue COOCTBEHHOCTH

>)KoHe eHOEeK KyKbIFbIHbIH HOPMAaTMBTIAIrT Oip-OipiMeH Tbifbl3 GafAAHbICTbI €KEHiH aTarn ©TKEeH >KOH.
IKOHOMMKAAbBIK, HOPMATMBTIAIK — OYA KYKbIKTbIK, HOPMaAap 3KOHOMMKAAbIK, THMIMAIAIKKE Hemece
CayAaHblH, YTbIMAbIAbIFbIHA KO6IpEK yLIbIPaiTbIH NPOLECC.

Kes KeAreH 3KOHOMMKAHbIH, Heri3i — MeHLIiK. DKOHOMMKAAbIK, >KYMeHiH TaburaTbl MeHILLiK
MOCEAEAEPIH KOHCTUTYLMSIAbIK-KYKbIKTbBIK, PETTEYAIH KaAail >Ky3ere acbipblAaTbiHbiHA BGaNAAHbICTbI.
CoHbIMeH KaTap, MyHAait peTTey TapTiOi kebiHece KOFaMHbIH CasiCi, SAEYMETTIK, AEMOTrPadUsIAbIK, XKoHe
6acka caraAapbiHa aMTapAbIKTal acep eteai. MeHLik mMaceaeaepiH KOHCTUTYLMSAAbIK-3KOHOMMKAAbIK,
peTTey >KaAMbl KOFaMAbl PETTEYAIH MaHbI3Abl COTTEPIHIH, 6ipi 6OAbIN TabblAaAbl A€M alTyFa GOAAAbI.

Ty#iH ce3aep: KOHCTUTYLMS, SKOHOMUKA, PETTEY, MEHLLIK, AAPAAbIK, KYKbIKTap.

BBengenne

OcHoBOH 11000 3KOHOMMKH SIBJISIETCS COO-
CTBEHHOCTh. OT TOTrO, KakuM 00pa3oM OCYIIECT-
BIISIETCSI KOHCTHTYIIHOHHO-TIPAaBOBOE DETYJIHPOBa-
HUE BOIIPOCOB COOCTBEHHOCTH, 3aBHCHT MPUPOIA
SKOHOMHYECKOW CHUCTeMBI. bollee TOro, 3a4acTyro
MOPSZIOK TaKOTO PETYJINPOBAaHUS CYIIECTBEHHO
BJIMSICT Ha MOJMTHUECKYIO, COIMATIBLHYIO, AeMOTpa-
(udeckyro u apyrue cdepsl KHU3HEISATSIHHOCTH
obmiectBa. M0OXHO TOBOPUTH O TOM, YTO KOHCTH-
TYIIMOHHO-3KOHOMHYECKOE PEryJIMPOBAHUE BOIPO-
COB COOCTBEHHOCTH SIBIISIETCS OJJHUM M3 HaubOoiee
KITFOYEBBIX MOMEHTOB PEryJIMpPOBaHHS OOIIeCTBa
BOOOIIIE.

B mepBpIX KOHCTHTYIUSX (DOPMBI COOCTBEH-
HOCTH YETKO HE pasTrpaHUYMBAINCH, MPEINoa-
rajics paBHBII cTaTyc BceX coOOCTBEHHUKOB. bosee
MO37/HAE KOHCTUTYITUH CTAJH BBIIEISTh HECKOIBKO
(hopM COOCTBEHHOCTH, OOIIETIPUHATBIMH H3 KOTO-
PBIX SBISIIOTCS MyONMuHasi (rOCyJapcTBEHHas) U
yacTHas. B OONBIIMHCTBE KOHCTUTYLUH 3apyOex-
HBIX CTpaH NPU3HACTCA NPUHIMUIT HCIPUKOCHOBCH-
HOCTH YaCTHOM COOCTBEHHOCTH, OJHAKO JAHHEIN
MIPUHIIAI, KaK MPaBHUJIO, UMEET PSIl OTpaHUYEHUI,
CBSI3aHHBIX C U3BATHIMH COOCTBEHHOCTH JIJIs1 001IIe-
CTBEHHBIX HYXK/| MPU CIPABEAIUBON KOMIICHCAIIUN
COOCTBCHHHKAM.

KOHCTI/ITyHI/IHMI/I OOBIYHO YCTaHaBJIMBACTCA
CTEICHb BOBJICYCHHOCTH TOCYIapCTBa B 3KOHOMHU-
YeCcKyr JXKH3Hb. HeoOxomumo OTMETHTh, YTO TO-
CYJIapCTBO BCErNa OCYIICCTBISAET DKOHOMHUYECKYIO
MOJIMTUKY, YTO O3HAYACT Ty WU UHYIO CTEIICHB ITy-
OJIMYHOTO PETYIMPOBAHUSI BOIPOCOB COOCTBEHHO-
ctu. B COBPEMCHHBIX YCJIOBUAX, KOrJa JUPCKTUB-
Has PKOHOMHUKA IPAKTHUYECKA HE MPHUMEHSETCS, a
(hopMBI COOCTBEHHOCTH B OOJIBIIMHCTBE CTPaH MPHU-
3HaHBbI paBHBIMH 110 CTAaTyCy, IPUMCHAIOTCA HOBBIC,
COBpeMeHHbIE (QOPMBI TOCYAAPCTBEHHOTO 3KOHO-
MHYECKOTO PETyJIHPOBAHUS: HAJIOTOBEIE, OIO/KET-
HBIE, JCHEXHO-KPEAUTHEIC, IPUYEM TaKOE PEryilu-
pOBaHHE Bcerna MPOU3BOAUTCS C HCIIOIb30BAHUEM
IIaHOBOTO MeTona. Kpome Toro, perymmpoBaHue
B MHBIX cepax OOLIECTBEHHOH XU3HH (COIHAaTb-
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HOM, TIOJINTUYECKOH) CYIIECTBEHHO CKa3bIBaeTcs
Ha PKOHOMHYECKUX OTHOIICHUSX, Aeias ux Oonee
WIM MEHee IMBWIN30BaHHBIMH, PA3BUTBIMH U CTa-
OWJILHBIMU.

MeToabl U MaTEPUAJIbI

W3 usnoxkeHHOro cieayer, 4To 3¢ ¢eKTHBHAS
9KOHOMHYECKAs ITIOJIUTHKA HE MOXET OCYILECT-
BISITBCSL TOJIBKO TYTEM COOCTBEHHO SKOHOMHYE-
CKOro peryjiupoBaHus. HampoTus, pa3BUTBIE KO-
HOMUYECKUE OTHOILEHHS BO3MOXHBI TOJBKO IpHU
KOMIIJIEKCHOM U B3BEILICHHOM MOJXO/JIE, TAPaHTHPY-
IOIIeM CTaOMIIBHOCTh OOIIECTBEHHBIX OTHOILCHHH.
Tax, HECIOCOOHOCTh TrOCynapcTBa MPaBUIbHO Op-
TaHW30BaTh PadOTy MPaBOOXPAHUTENBHBIX OPTaHOB
(monmutnyeckas cdepa) OyaeT HHUBEIUPOBATH CaMO
CYIIECTBOBAHUE PA3BUTHIX SKOHOMHYECKHX HOPM
B cuily Oe3HaKa3aHHOCTH YKOHOMUYECKUX TPECTY-
IUIEHUH, YTO HEN30EKHO MOBJIEYET CHUKEHUE Kade-
CTBa YKOHOMHKH B I1I€JIOM.

KoHCcTHTynIMH 9acTo BKIIOYAIOT MOJOXKECHHS,
KOTOpBIE MOTYT MOBJHUATH Ha TNPOU3BOACTBO U
pacmpenenenue dborarcrtBa. bonee HOBbIE KOHCTH-
TYIMH OTIMYAIOTCS OT CTAPBIX KOHCTUTYLHU TEM,
YTO BKJIIOYAIOT OO0JIbIIIE 3KOHOMUUYECKUX UHCTUTY-
TOB. HOBbIE KOHCTHTYIMH, TaKue KaK KOHCTHTY-
uuu FOxuolt Appuku u Hamubun, kak mpasuio,
BKJIIOYAIOT OOJbIlIee YUCIIO SKOHOMUYECKHX HH-
CTUTYTOB B COOTBETCTBHH C HHIHEIIHUM IIPEICTAB-
JICHHEM O HEOOXOJUMOCTH YBS3KH IMOJTHTUYECKHX
1 SKOHOMHYECKHX I0Ka3zaTened. DKOHOMHYECKUE
MOJIOKEHUS], 00BIYHO BKIIOYaeMble B KOHCTUTYLIUH
WIH paccMaTpUBaEMble SKCIIEPTAMU-KOHCTUTYLIH-
OHMCTaMH KaK HOAXOASIIUE IJIs BKIIOUEHUS, Clle-
JTyIOIUeE:

- UICHTPAJIbHBIN OaHK;

- TIOJIOKEHHUS O HAJOr0O0JIOKEHHU, KOTOpHIE
BKJIIOYAIOT cOOp JOXOMOB U IepepaclpeesicHue
3THUX JOXOZOB;

- onpezesneHue GUCKaIbHON HOJTUTUKY U YIIPaB-
JICHUE 1M

- YacTHasl ¥ TOCYAapCTBEHHAs: COOCTBEHHOCTb U
IpaBa Ha 3eMJICTIONIb30BaHNE;
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- TpyAOBbIe M Tpo(ecCHOHATbHBIE OpTaHU-
3auuy;

- cBo0OJ]a TOProBaTh, CO3/IABaTh ACCOLUAIMH
M 3aHMMAaThCsl KOMMEPYECKOH, MPOMBIIIIICHHOW U
poQecCHOHANBHON e TeIbHOCTHIO;

- TpaBa Ha IOJIE3HbIE MCKOMAaeMbIe; MpaBa Ha
BOJy; U OXpaHa OKPYKaroIEeH cpebl.

Pe3ynbTathl M 00CyKIeHAS

B cBoto ouepenp, CTAOMIBLHOCTH OTHOIICHHUI
COOCTBEHHOCTH HAIPSIMYIO 3aBUCHT OT CYLIECTBY-
IOLIMX MEXaHW3MOB €€ 3allUThl, YTO MOATBEPKAA-
€TCsl TIPUBECHHBIM YaCTHBIM IPUMEPOM O TIPaBO-
OXPaHUTEJIBHBIX OpraHax. OTH OCHOBOIIOJATAIOIINE
MEXaHW3MBI 3alllUTHl JIOJDKHBI yCTaHABIMBATHCS
KOHCTHTYyIHEeHW rocynapctBa. CoBpeMEHHBIE KOH-
CTHTYLIMHU, KaK MPaBUJIO, MPOBO3TIAIIAIOT 3AIIUTY
BceX ()OpM COOCTBEHHOCTH B PaBHOI CTEIEHU. DTO
03HAYaeT, MPEXKJIE BCETO, UTO MyOIMUHBIE CYOBEK-
Thl B UMYIICCTBCHHLIX OTHOMICHUAX, €CJIM OHU BbI-
CTYTIAIOT B KA4e€CTBE YYaCTHHUKOB XO3SHCTBEHHOTO
000poTa, TOKHBI ICHCTBOBATh Ha PaBHBIX C YacT-
HBIMHU. BaskHO ITpH 5TOM 3aMEeTHTB, 4TO IPU3HAKAMHU
MyOJIMYHOCTH B TaHHOM cllydae 00JIa/laeT He TOJb-
KO CcOOCTBEHHO MyOJWYHAs BIACTh (TOCYIapCTBO,
MYHUIMIANbHEIE 00pa3oBaHusi), HO U (HOPMaILHO
YaCTHEIE 3JIEMEHTHI, CBI3aHHBIE C BIIACTHIO (B JacCT-
HOCTH, 33 CUET TOCyIapCTBEHHOW COOCTBEHHOCTH
Ha JOJM W akuuu u np.). Hecobnronenne npuHm-
Ma paBHOM 3aIlUTHI 3a4acTYIO BBIpaKaeTcs B IIpe-
(i)epeHIlI/IaJ'ILHOM OTHOILICHHHU K TEM HJIUM NHBIM CBSI-
3aHHBIM C TOCYIapCTBOM opranuzauusiMm. Oco6eHHO
TyOUTENBHO 3TO ISl 9KOHOMHYECKOW CHCTEMBI IIPH
YCTaHOBJICHUHN «OCOOBIX» OTHOIIECHHH MCXKAOy ro-
CYJapCTBOM U YOBITOUHBIMH OpraHu3aiusMu. Tak,
10 MHEHHIO psifia MCCleoBaTelie, B pOCCUMCKOM
9KOHOMHKE COXPAHSIOTCSI YHACIEIOBaHHBIE OT CO-
BETCKOH CHCTEMBI CTPYKTypHbIE aAedopMaunuu B
sxkoHOMUKE. OK0710 40% pOCCHIACKHUX MPEATIPUITHN
y6bITO‘IHI)I N OTATrOICHBbI KOJIOCCAJIbHBIMU O0JI-
ramu. HecoMHeHHO, 3HaYMTENbHAS YacTh U3 3TUX
KOMIaHWHA TTOJIHOCTHIO WM B YaCTH MPHUHAIIICKHUT
rocyaapcTBy. B To e BpeMsi O4EBHIHO, YTO MHO-
THEe W3 HHUX, HECMOTpPS Ha CBOIO YOBITOYHOCTH, HE
MOTYT OBITh TPOCTO JUKBUAMPOBAHBI, TOCKOIBKY
NPEACTaBIAIOT COO0H OIPOMHYIO COLIMANBHYIO 3HA-
yuMocTh. Ho Takue opraHM3anuu Takxke HE JTOJDK-
HBI OBITH «4E€PHON IBIPO», B KOTOPOH OecciemHo
HCUYEC3a0T 3HAYUTCIIBbHBIC JCHCKHBIC ITOTOKH (3TO
HaNpsAMYIO CIIeyeT U3 MPUHIUIA PaBHOUW 3aIlUTHI
Bcex popM coOCTBEHHOCTH). Takum oOpa3om, eiH-
CTBEHHBIN BBIXOJ], KOTOPBIH MOJCKa3bIBAET HaM CO-
BpeMEHHasl KOHCTUTYIHSA, — 3P PEeKTHBHASI PECTPYK-

TypH3alus U ONTHUMH3ALHUS JEJIOBBIX IMPOILECCOB B
TaKUX «TOCYJNAPCTBEHHBIX» OPTraHU3aLUsAX, TIPUBO-
JISITIast K BBIXOJy Ha PEeHTa0eIbHOCTh (TOCYIapCTBO
JIOJDKHO TIPOBOJIMTH MX HE KakK ITyOJNMYHBIN pery-
JSATOp, a Kak (P QPEeKTHBHBIH COOCTBEHHUK). TOib-
KO 3TO MOXXET NOCTaBUTH MOJOOHBIE KOMIIAHUH B
paBHBIE YCIIOBHSI C YAaCTHBIMU CyOBeKTamu. MHaue
paccMaTpuBacMblii IPUHOUN OyJOeT HapylIaThCs,
yOBITOYHBIE «TOCYAAPCTBEHHBIE» MPEANPUITHS OY-
OyT Mapa3uTHPOBATh 33 CYET 30POBBIX IKOHOMHU-
YECKHX CETMEHTOB. VITak, Mbl IPUXOJIUM K BBIBOAY
0 HEOOXOIMMOCTH PaBHOYIAJICHHOCTH ITyOIHMIHOM
BJIACTH OT BCEX YaCTHBIX CYOBEKTOB KaK OAHOMY
13 KOHCTUTYLMOHHBIX KPUTEPHEB PAaBHOM 3aIUTHI
cobctBerHOocTH. Kpome TOro, TOcymapcTBo (3TO
OOBIYHO BBIPAXKAETCSI B COBPEMEHHBIX KOHCTHUTYIIN-
sIX) 0053aHO BO3MENIATh Bpe], NPUYMHEHHBIH He-
3aKOHHBIMH JACUCTBUAMU (O€31MeHCTBHEM) OpPraHOB
BJIACTH ¥ JIOJDKHOCTHBIX Juil. Kak yke ykasbiBa-
JI0Ch, TPEAYCMATPUBAETCS BO3MOXKHOCTh H3BITHS
COOCTBEHHOCTH Ul OOIIECTBEHHBIX HYXI. Ilpum
9TOM B KOHCTUTYLUSIX YCTaHABJIMUBAIOTCS TapaHTHU
COOCTBEHHHKOB (TIpEX/Ie€ BCETO, CITPABEIIMBOE BO3-
MEIIEHHE), ¥ 3TO TAKXKE SIBJISETCS IOTTOTHUTEITBHBIM
MEeXaHM3MOM KOHCTUTYLIMOHHOHN 3allUTHI.

KoHncTutymonHass SKOHOMHKa SBISIETCS 00-
JIACThIO MCCIIEIOBAHUN M MPAKTUKH HA CTHIKE KO-
HOMUKU M COOJIIOJICHUSI KOHCTHTYLIUH, B KOTOPOU
OTMCHIBACTCA W AHATU3UPYETCS] B3aWMHOE TPaBO-
BOEC M DKOHOMHYECKOE BIIMSHHUE Ha PEIICHHs Ipa-
BUTENBCTBA, BIUSIONIEE Ha TAPaHTUPOBAHHBIE KOH-
CTUTYIIHEH Y KOHOMUYECKHE U COIHaTbHBIC IPaBa, a
TaKke B3aHMOCBS3b Ipo0IIeM puMeHeHust KoHcTu-
TYLUH U CTPYKTYPHI U (PYHKIMOHUPOBAHHS IKOHO-
MUKH.

KOHCTUTYIITMOHHON 3KOHOMHUKOH OTpa)aeTcs
0CO3HaHUE TOro (pakTa, 4To perieHue npodiem ro-
CYJIapCTBEHHOTO PETYIMPOBAHUS SKOHOMUKH JTOJIXK-
HO OBITh HAWJICHO HE TOJBKO Ha OCHOBE DKOHOMHU-
YecKOH 11e1eco00pa3HOCTH, HO U YUUTHIBAs PeaInu
KOHCTHTYITHOHHOTO CTpOos rocyaapcTsa. l[loaTtomy
KOHCTUTYIIHOHHYIO SKOHOMHKY TPaJUIMOHHO Xa-
PaKTepU3yIOT KaK Hay4HOE HampaBlieHHE, KOTOpOoe
M3yYaeT MPUHIUIBI ONTHUMAIBHOTO COYETaHUS IKO-
HOMHYECKOH 11e71ecO00pa3HOCTH M JOCTHUTHYTOT'O
YPOBHS KOHCTUTYITHOHHOTO Pa3BUTHA. DTO OTpaXa-
eTCsl B HOpMax KOHCTHTYIIMOHHOTO TpaBa W pery-
JUPYeT SIKOHOMUYECKYIO U TOTUTHYECKYIO ACSITEb-
HOCTh B rocynapcrse (bormapesa 2012: 102).

KoHCTUTYIMOHHAsT 3KOHOMHUKA SBISIETCS CO-
BMECTHOM MpPOrPaMMONl M3Y4YEHHsS 3KOHOMUKHU U
KOHCTUTYIIHOHAIM3Ma. E€ YacTo ONUCHIBAIOT Kak
9KOHOMHYECKHI aHalu3 KOHCTUTYIIHOHHOTO Ipa-
Ba. KOHCTUTYIIMOHHAs SKOHOMHKA HaIlpaBJicHa Ha
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TO, YTOOBI OOBSICHUTH BBIOOP Pa3HBIX KOHCTUTYLIH-
OHHBIX IPaBWJI, OTPAHUYMBAIOIIMX BO3MOKHOCTH
U JIeATENIbHOCTh 3KOHOMHMYECKUX M MOJUTHYECKUX
OpraHu3anui. 9TO OTIMYAEeTCA OT MOAX0AA TPagu-
OUOHHON 3KOHOMHKH. [ToOMHMO 3TOro, KOHCTHTY-
LIMOHHOW SKOHOMMKOM M3Yy4aeTcs, B KAKOW CTeNeHn
9KOHOMHUYECKHE pPEIICHUSI TOCYJapcTBa COIJacy-
FOTCSI € CYLIECTBYIOIIMMHU SKOHOMHYECKHUMHU KOH-
CTUTYLIMOHHBIMU TIpaBaMHu TpaxjaH. B wacTHOCTH,
CIIPABEAJIMBOE PACHPEICICHUE SKOHOMUYECKUX
U (UHAHCOBBIX PECYPCOB TOCYAapCTBa SIBISETCA
OYEeHb Ba)XKHOU MpoOiemMol st Bcex cTpaH. KoH-
CTUTYLIMOHHAs SKOHOMHUKA OKAa3bIBa€T MOMOIIb B
MIOWICKE TIPaBOBOTO MEXaHW3Ma Ui peIIeHus TaH-
HOM TIPOOJIEMBL.

[TonsiTHE  «KOHCTUTYLIMOHHAsg  HSKOHOMMKA
BIIepBBIe BBEN B 1982 romy aMepuKaHCKUI 3KOHO-
muct Pugapa MakkeH3u. 3aTeM JaHHBIA TEPMUH
HCIONb30Bal JPYrod aMEpUKAHCKOH SKOHOMUCT
— HxeliMc M. BplokeHeH — B KauecTBe Ha3BaHUA
HOBOU aKaJieMHuYecKoi cyoqucuurinael. J[x. bero-
KEHEH OTBEpraeT Jr0oe opraHMYecKoe MpeaCcTaB-
JICHHE O TOCYJapCTBE, KOTOPOE INPEBOCXOAUT IIO
MyIpOCTH TpakiaH. Orta ¢uiuocodckas MO3ULUS
SIBJIACTCSI OCHOBOM KOHCTUTYLIMOHHOM 3KOHOMUKH.
JIx. M. berokeHeH cuntaet, 9To mobdas KoHCTHTY-
s GopMHUpyeTCs KaKk MUHUMYM JUISI HECKOJIBKUX
ITOKOJICHUH rpaknaH. TakuM oOpa3oM, OHA TOJDKHA
OBITh B COCTOSIHUM COaJaHCHpPOBATh UHTEPECHI I'O-
CyIapcTBa, 00IIecTBa U KaXKA0T0 OTACIBHOTO YeJo-
Beka (Jlaryrenko 2012: 59).

OCHOBHBIMHM HHCTPYMEHTaMH ITO3UTHUBHON KOH-
CTUTYLIMOHHOW SKOHOMHMKH MOXHO CYMTATh HUHCTH-
TYIMOHAJbHBIA CPaBHUTENBHBIN aHaIu3, KOTOPBIN
COCTOMT U3 YEThIPEX OCHOBHBIX 3JIEMEHTOB:

- U3y4YeHHE BO3ZHUKHOBEHUS! KOHCTUTYIIMOHHBIX
HOPM M [IPUYMH UX PA3BUTUS;

- M3y4YeHHE TOro, KaK OTJIMYUTH IpaBHjia OT
KOJUIEKTUBHBIX ¥ HHIMBUIYAIBHBIX ()aKTOPOB;

- paccMOTpeHHEe BO3MOXHOCTEH W3MEHEHUS
KOHCTUTYIMi 7100 mpasui. Kaxkmoe w3meHeHHe
MOAJIEKUT SKOHOMHYECKOMY aHaJM3y WX BO3JEHU-
cTBUA Ha 3((HEKTUBHOCTH U CIIPABETHBOCTD;

- U3y4YeHHE SKOHOMHYECKHUX IMOCIEACTBUU H3-
MEHEHHUS [IPaBuI;

- TO3UTHBHAS KOHCTUTYIITHOHHAS! 5KOHOMHKA.

D¢ eKTUBHOCTD MOJIUTUKH, KaK U 3PPEKTHB-
HOCTH PBIHKA, BO3HUKAET, KOTJIa BCE JIFOJIU B COO0-
IIECTBE COTJIACHBI C MOJIUTUYECKIMH CTPYKTypaMHu.
Aprymenranus [x. M. berokeHeHa moxoxa Ha TO4-
KY 3p€HUS IPaBUTEIBCTBA B OTHOUIEHUH MOAX0Ja K
COLIMAIbHOMY JIOTOBOPY, KOTJIA JIFOAU MPHHUMAIOT
OrpaHMYCHHS B OOMEH Ha MOJy4YaeMble B PE3yJib-
tate BeIroAbl. . M. BblOKEHEH YyTBEpKAAET, UTO
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00OMEH MOJIUTHYECKUMHU InpaBaMH U MOJITHOMOYUAMU
SIBJISIETCSI TIPOIIECCOM, MIACHTUYHBIM MPOLECCY Ha
PBIHKAX, T/I€ CIEIKH COBEPIIAOTCS MOCPEICTBOM
JI0OPOBOJILHOTO M B3aMMOBBITOTHOTO 0OMEHa.

KitoueBbIM MOMEHTOM, KOTOPBIH HEOOXOIUMO
MMOHATH B cucTeMe MbinuieHus k.M. brrokeHeHa,
SIBJISICTCSI pa3inuue, KOTOPOE OH MPOBOJIUT MEKIY
nonurtonorueit u nonutuxoit. Ilo ero cnosam, nonu-
TOJIOTHS 3aHUMAETCS TIPABIJIAMH UTPHI, B TO BPEMsI
KaK MOJUTHKA KacaeTcsl CTpaTeruif, KOTOPhIE UTPO-
K# OyyT IpUMEHSTh B paMKax Ha0opa IpaBuil.

HexoTtopbie yueHble, Takue kak Y. biok u
T. InnopeHuo, COMHEBAIOTCA, YTO KOHCTUTYLUOH-
Hasi JKOHOMHKA MOXeT ObITh Haykoi. OHH yTBEpK-
JAar0T, 4TO IMOJIMTHUKA HEC MOXXCT OBITH npupaBHCHA K
PBIHKY M OTTYyJa MOXET CYIIECTBOBATH KaK HayKa.
OTH y4eHble yTBePXKAaloT, YTO B OTIIMYHE OT PHIH-
Ka corjacue He SBISICTCSI OCHOBOUW ITOJWTHKH, Ha-
MPOTUB, OHA PYKOBOJICTBYETCSI HACHIILCTBEHHBIM U
HCTOPUYECKH BOMHCTBEHHBIM NpUHYkKIeHreM. OHH
CUUTAKOT, YTO MCTOQ KOHCTI/ITYHI/IOHHOﬁ 3KOHOMHU-
KH MEIIaeT OOCYXJICHUIO TEOpUU OOIIECTBEHHOIO
BBIOOpA 1 ToUTHYeCKOH 3koHOMHH. [1o nX cioBam,
Jx. M. BploKkeHeH Mpenonaraer, YTo B pe3ysbTare
310ynoTpeOIeHNs, OCHOBAHHOTO Ha KOHTPAKTE, I0-
JUTHKA OCHOBaHa Ha oOMeHe umytiectBoM (bapen-
6otim 2006: 96).

B paMkax KOHIENIIMM KOHCTUTYLIMOHHOHM KO-
HOMHKH HEOOXOIMMO paccMaTpuBaTh M KaTero-
PHIO SKOHOMHUYECKOM HOPMAaTUBHOCTU. BeIpaskeHue
«3IKOHOMHYECKAs HOPMATUBHOCThY» MOXET BBI3BATh
HEKOTOpoe yawBieHWe. HWHTYWTHBHO MOHSTHO,
YTO OHA, IO-BHIUMOMY, OTHOCHUTCS K OOCYyXIe-
HUIO B3aHMOCBSI3€H MEKIy MPaBOM U 3KOHOMUKOH.
B aT0if 007acTH JOKTpHHA MHOTO 00CYXmanach B
COBCPUICHHO pa3HbIX HaIlpaBJICHHAX. Peun niaeTr o
HOPMATHBHOCTH 3aKOHOIATEIhCTBA W HOPMATHB-
HOCTH SKOHOMHYECKOTO W TPYJIOBOTO IpaBa. KO-
HOMUYECKYI0 HOPMAaTUBHOCTh MOKHO OIHCATh Kak
MpoIiecc, MPH KOTOPOM IMPaBOBBIE HOPMBI OYyIyT
BCE Hallle IMOJBEPTaThCs COOMIONCHUIO «IKOHOMH-
4ecKOW 3(PPEKTUBHOCTUY WIH «PAI[MOHAIBHOCTH
ToproBiw». Takum 00pa3zom, «IpaBoBasi HOpPMaTHB-
HOCTBY» OyAeT MOCTUTHYTAa WM «KOHKYPHUPOBAHAY;
OHA UCYE3HET B IMOJb3Y APYrod HOPMATHUBHOCTU —
SKOHOMHUYECKOH HOPMATHBHOCTH, IPECIeAyIOIeH
OTIpeACTICHHYIO IIeJTb — IKOHOMHYECKYT0 3(hpexTrs-
HOCTb.

Xotenmock OBl TPOJAEMOHCTPUPOBATH, UTO IIO-
HATHUEC «OKOHOMHYECKass HOPMAaTUBHOCTL», IIO-
BUJUMOMY, SIBJIICTCS PE3YJIbTaTOM IyTaHHIIBI B
OTHOIIICHWH TIOHITHSI «HOpMay. beccunne moHsITHS
«HOPMAa» HE JIOJDKHO OCTaBJIATH IOPHCTA 0E30pYK-
HBIM Iepej JUIOM TaKOTrO BaXKHOT'O BOMPOCA, Kak
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aBTOHOMHMS IpaBa. B 3TOM BuXpe myTaHUIbI, KOTO-
PBI MOKET BBI3BAaTh B3aUMOCBS3b MEXAY NPaBOM
u 3KOHOMI/IKOI7[, HaM KaX€TCid, YTO KOHCTUTYLIHWOH-
HOE MpaBO 00JaJaeT LEHHBIMH HHCTPYMEHTAaMHU.
OTta Tema, 0COOCHHO Yepe3 €€ CaMbIX BBITAFOIIHNX-
Csl MBICTIUTENIEH, Ka)KeTCsl HHTEPECHOM, M03BOJISAIO-
el BBIBECTH I3KOHOMHUKY HM3-T10]] KOHTPOJIST HOPMBI
1, TaKUM 00pa3oM, MEepPEerTH OT «IKOHOMHUYECKOTO
CTaHapTa» K «CUJIE SKOHOMUKI.

He cTout nymaTts o0 npaBe uepe3 npu3mMy HopMa-
THBHOCTH, IIPEACTABIIICTCS O0JIee 1eIeco00pasHbIM
MOOMJIN30BAaTh KOHLENTYaJbHbIE WHCTPYMEHTHI,
MPEIOCTaBICHHbBIE HEKOTOPHIMH KOHCTUTYLIMOHA-
ymcrtamu. Mx PasMBINIIICHU A 00 aBTOHOMHH IIOJIH-
TUYECKOM BJIACTH MOKA3bIBAIOT, YTO POJIb SKOHOMHU-
KH B IIPOIIecCce Pa3padOTKK MpaBa MOXKHO IMOHITH U3
MIO3MIIUHU CUJIBI DKOHOMUKH.

KoHcTuTyimoHHOE NmpaBo MOXHO ONpPEAETUThH
KaK NpEeaMET U3yUYEHUsl OpraHU3aluu OCYIIECTBIIC-
HUS TTOJUTHYECKOH BIacTH. JTO OINpeNeeHne SB-
JIIETCS YacThl0 WHCTUTYLHOHANBHOW KOHLEMIUU
KOHCTHTYIIMH, KOTOpas UMeeT OOJbIIOe 3HAYCHHE
JJIs1 TOTO, LITO6I)I MOAYEPKHYTh HCTOYHUKHU aBTO-
HOMUH MpaBa. AKTyalbHBIM IIPUMEPOM B 3TOM OT-
HOILIEHHUH, TIO-BUTUMOMY, SIBJISIFOTCS UCCIIEIOBAHUS,
IMMOCBAIICHHBIC COBPEMCHHBIM TOCYAapCTBECHHBIM
CTPYKTypam.

He mperenays Ha OONBIIYIO MOJTHOTY B 3TOM
BOIIPOCE, BOTIPOC O pa3rpaHUYECHUH MTOJTUTHIECKOTO
MOJIS TIPUBEN K IMOCTAaHOBKE BOMPOCA O €T0 MHCTH-
TYIHOHAIN3AINN. DTOT «KPUTHYECKUI TIepro]T WH-
TEHCHBHBIX PEIMIHMO3HBIX KOH(MIMKTOBY, KOTOPHIH
9acTO Ha3bIBAIOT BMEIIATEIBCTBOM B MEPHOA C Ce-
peauasl X VI o xorernr X VII Beka, mpuBen k «hop-
MHUPOBaHUIO MOJUTHYECKOTO TMOPSIKA, OTOPBAHHO-
0 OT €ro PEeIUrHO3HOr0 MPOUCXOXKIACHUSY. 31ECh
pedb UIET O PAaCUIMPEHHUH IPaB U BO3MOXKHOCTEU
MOJMUTUYECKOH Cephl, YTO BBHITEKAET U3 PEIIeHNS,
MPUHATOTO, KOTrJa JIOAN BCTYHAIOT B THUI KOJUIEK-
TUBHOTO OOBEIWHEHHS, KOTOPOE HE OMpEAEIAETCS
3aKOHaMH MPUPOJIBL. DTO pacIIUpeHue MpaB U BO3-
MO>KHOCTEH Mpeanonarajo MHCTUTYUOHATU3ALMIO
MOJINTUYECKON BiacTu. OmnaceHue MOJUTHIECKOM
BJIACTH MEPEeuuIo OT HJAEU CyBEpeHa COXpaHWTh
CBOE TOCYIapCTBO K HJI€E CYIIECTBOBAHUS OTAEIb-
HOI'0 IHpaBOBOI'0 WM KOHCTUTYLIMOHHOT'O IIOpAIAKa
— TOT0 K€ CaMOro rocyJapcTBa, KOTOPOE CyBepeH
00s13aH ToAIEepKMBaTh. B 3TOM BOmpoce poib ro-
CyllapcTBa, €CTECTBEHHO, MIMEET peIIalolee 3Have-
HHE, IOCKOJIBKY UMEHHO 3TOT HHCTUTYT 00eCTIeUII
CTaOMIIBPHOCTH CyBepeHHOH BiacTi. OH CTAHOBHUTCS
OTPa)KEHUEM «IIPAaBOBOM BIACTH» B TOM Mepe, B Ka-
KoM monutuyeckass (QyHKIWs OyaeT BBHITOITHATHCS
OT UMEHU OPHUINYECKOTO MHCTUTYTA, KOTOPBIA ee

kypupyet. Ciie0BaTe/IbHO, TMPOIECC «UHCTUTYIIH-
OHATM3AIUIY», KPATKO OMUCAHHEIN 3/1€Ch, BRIXOIHT
3a paMKH MPOCTOTO HJiealia, KOTOPBIA OH Mpeciery-
eT. Ero ¢yHKIHMS COCTOUT B TOM, YTOOBI BIIUCATh B
OCHOBY TIpaBa OCHOBEI MHOTOJICTHEH BIIAaCTH. TakuM
00pa3oM, M3yYeHHEe HHCTUTYIIMOHAILHOTO MPOIEC-
ca He M03BOJIAET Pa3BUTh MBICIIb O MECTE SIKOHOMHU-
KU B IO3UTUBHOM IIpaBe, TO3TOMY U3Y4YCHUE HHCTH-
TYLMOHAJILHOTO MPOIIECca MO3BOJISIET IOHATh POJIb
9KOHOMHUKH B IMPOIIECCE CO3JaHUS MHCTUTYTA. ITO
TO, 4TO MOKa3siBaecT Moprc XopHy, FOBOpPS O roCy-
nmapctBeHHBIX mHCTHTYTaX (barmait 2006: 105).

B orcranBaeMoMm 351eCh IOHUMaHHHM KOHCTHTY-
[IMOHHOTO TMpaBa POJib SKOHOMHKH HCCIEIyeTCs ¢
TOYKH 3PEHHS €€ BIUAHUS Ha MPolecc GopMHUpPOBa-
Hus npaBa. ColualibHast aKTUBHOCTh, BKITFOYAIOIIAS
B ce0sl BOMPOCHI BIACTH, MOHIATHE «IKOHOMUYECKAs
BJIACTBY» II03BOJIIET HCCIIENOBATH CIIOCOOHOCTE
CcyOBbeKTa MPEBATUPOBATh HAJ DKOHOMUYCCKUMU
naTepecamu. CrniocoOHOCTh oOecrednBaTh Cceos
CPEIACTBAMHM K CYIIECTBOBAHHMIO, 3KOHOMHYECKAs
BJIACTh OOBIYHO PacCMAaTPHUBAETCS KaK BIACTh, C I10-
MOIIBIO KOTOPOH SKOHOMHUYECKHE CYOBEKTHI MOTYT
BJIMSTH HA OCYIIECTBICHUE MOJIMTUYCCKON BIIACTH.

3akiaouenune

Tem He MeHee, yHOMHUHAHHE «3KOHOMUYECKON
BJIACTH» CO3JAaET CEPhE3HbIE TPYIHOCTH C €€ OIIpee-
nerneM. HexoTopbie aBTOpPHI M3y4aiu SKOHOMHYE-
CKYIO BJIaCTbh, HCIIOJIB3YSI OPTraHUYECKUI KPUTEPHil,
B 4aCTHOCTH, MCXOZs U3 €AMHUIIBI, KOTOpas Oyzaer
€€ OCYIIECTBIISTh (KOMIIaHUH, (GUPMBI), IpyTHE TO-
Jarajuch Ha KPUTEPUH SKOHOMHUYECKOH (QYyHKIMH,
BBINOJIHAEMOI1 JTI00BIM FOCYJAPCTBEHHBIM OPT'aHOM.
CnoXXKHOCTh M B TO K€ BpeMs LIEHHOCTb MOHATHUSA
«IKOHOMHYECKAs CHJIa» 3aKII0YaeTcd HUMEHHO B
TOM, YTO OHO IPU3BAHO IPEB30MTU 3TH KPUTEPHH.
Ona BrimouaeT B ceOs Jake AMAICKTUKY MEXKIY
YEJIOBEKOM, OCYLIECTBIIAIOUINM 3Ty AEATEIBHOCTD
(opranudeckuit KpUTepHii), U HIeeH, Ha CITyKOe KO-
TOPOH OCYIIECTBIISIETCS BIAacTh ((hyHKIMOHATBHBIN
kpurepuit). Ha camom nese Bcs mpobiiema BiacTu
3aKJIIOYAETCSl B OTOM ABOWCTBEHHOCTH COCTABIISIO-
LIUX €€ 3JIEMEHTOB M B3aUMHO BIMSIOMIUX JPYT Ha
Jpyra: BOJIM YeJIOBEKa M CHIIBI UJIEH, KOTOPasi OTHO-
BPEMEHHO HECET €€ U IIPEBOCXOMNT €e.

Ora HEOOXOJUMOCTh YYHUTHIBATh, KaK JIHUIIO,
OCYILLECTBIISIIOIEE 3Ty BJIACTb, — YKOHOMUYECKUH
areHT, TaK U I1eJ1b, BO UMl KOTOPOI OCYIIECTBIISIETCS
3Ta BIAacTh, — SKOHOMHYECKUE UHTEPECH — JIETAI0T
9Ty KOHLEMLHUIO CIOKHOM Iyt ompeneneHus. Ha-
npumep, Mopuc Xopuy caMm HMPU3HAET TPYAHOCTh
pa3aeneHus MoJNTHIECKON U SKOHOMUYECKOH BIla-
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CTH, TIOTOMY YTO «TaKuM 0Opa3oM, B HEKOTOPOM
CMBICJIE BCE TMOJHOMOYHS CBOMATCSA K YyIIOBIIETBO-
peHuto MoTpeOHOCTEH M BO3MOXKHOCTEH, KOTOPHIC
MBI BUAUM i1 WX ynoBiueTBopenus» (KomanoB
2006: 51). D10 HepazpenTuMoe POACTBO MEXKIY TI0-
JIUTUYECKON BIACTHIO M IKOHOMHYECKOW BIACTHIO
CTaHOBUTCH ellle 00Jiee OYSBHUIHBIM, KOT/Ia BIHSHUC
9KOHOMHUYECKON BIIACTH BCE €Il ONIYIIAETCs, TaXKe
HECMOTpSI Ha TO, YTO MO3UTHUBHOE MIPABO MPEayCcMa-
TPHUBAET CTAaTYTHYIO HE3aBHCHMOCTH MEXIY OCY-
[IeCTBIIEHNEM MPABOBON IOPUCAVKINY U BIUSHHEM
9KOHOMHUYECKHX CyObekTOB. Hanpumep, nosiBneHue
HE3aBHCHUMBIX aJIMUHUCTPATHBHBIX OPTaHOB MOYKHO
OBLIIO OOBSICHUTH HEOOXOAMMOCTRIO N30€XKaTh MPO-
1ecca 3axBara UCIOJHUTEIBHON BIACTU KPYITHBIMH
SKOHOMHUYECKHMH CYyObeKTaMu. JTO OJ[HA U3 IPH-
YHH, [0 KOTOPOH OBII CO3/IaH OpraH MO BOMpPOCaM
KOHKYPCHIIUH, KOTOPOMY MOPYYEHO HE3aBUCUMO
MOIEPKUBATh KOHKYPEHTHOE (DYHKIIHOHUPOBAHIE
peiaka. Takoe paszzuenenue, GopMalbHO 0JI00pEH-
HOE TOJIOKHUTEIBHBIM TPaBOM, HE MPUBOJUT K UC-
KITFOYSHUIO KaKUX-THO0O0 IKOHOMHYECKHX HWHTEpe-
coB. Hampumep, opras mo BonpocaM KOHKYPESHIIUN
3aKpBIBACT «Y3KHE JBEPH» B KOHCTUTYIIMOHHBIH
COBET, KOTJla BONIPOC O CBOOOJHON KOHKYPEHIIUU

3aTparuBaeTCsl 3aKOHOM, IMOJJICKAIIUM IPOBEPKE
Ha KOHCTHUTYIIMOHHOCTh. DTO XOPOUIO IMOKa3bIBaET,
410 (hOpMaJIbHO HE3aBUCUMAs BJIACTh BCETa MOXKET
CTPEMUTHCS K TOCTHXKCHHIO SKOHOMUYECKUX WHTE-
pecoB. BnusiHue sKOHOMUYECKOW WAEH HE MOXKET
OBITH MOHSTO TOJBKO C IMOMOIIBIO OPraHUYECKOTO
KpUTEpHsl, TIOCKOJIbKY IKOHOMHYECKAW areHT, 00-
JaaomUi OONBIIMM pa3MaxoM, MOXKET BIHSTH Ha
JIULO, IPUHUMAIOIIEE TOJTUTUUECKUE PELLICHUSI.

B menowm, cymHOCTH CyOBEKTa KOHCTUTYIIHOH-
HOW SKOHOMHMKHM 3aKJII0YaeTcsl B BBIpAOOTKE paru-
OHAJIBHBIX MPABUII B3aUMOJCUCTBUS TOCYAAPCTBEH-
HOW BJIACTH U JIETIOBOTO COOOIIECTBA M BRIPAXKAETCA
B KOHKPETH3ALMH U 3aIIUTe MPUHIIUIIOB OCHOB KOH-
CTUTYIITMOHHOTO CTpOsi, OOECIeYeHHH CTaOuiIb-
HOCTH CYIIECTBYIOIIMX YCIOBHH JKOHOMHUKH H
MPaBOBOI OMNpeNeaeHHOCTH. B Oonbineldi creneHu
CHUCTEMa KOHCTUTYLIHOHHOM YKOHOMUKH HPOCIEKHU-
BaeTCs 4yepe3 ONpeleNieHHe coepKanus (QyHKIUN
rocyaapcTBa B uccienyemoil oomactu. Koncrury-
LUOHHAsI SKOHOMUKA SIBISIETCS] MEKIUCUUILUIMHAP-
HOM 00JIaCThIO, YTO OOYCIIOBJICHO CBOEOOpa3HOM
9KJIEKTHYHOCTBIO B ONpPEAENICHUM €€ COAepKaHHA
U CTPYKTYpBL: CIOJIa BXOJIAT SIBJICHUSI SKOHOMMYE-
CKOM, IPABOBOW U NOJIMTUYECKOIN PEaIbHOCTH.
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THE ROLE OF ELECTIONS IN THE POLITICAL
LIFE OF AN INDEPENDENT STATE

Following the Constitution of the Republic of Kazakhstan, Kazakhstan claims to be a democratic
state; the people of Kazakhstan are the only source of state power; the people exercise state power di-
rectly and through their representatives. Elections are one of the forms of direct exercise of state power
by the population of the Republic, the central element of the political system, observing the democratic
nature of the state. It is the basis for all representative authorities at the republican and local levels, mu-
nicipal bodies, the head of state, and the head of regional executive power in some democratic states.
Elections are recognized as one of the most effective forms of democracy, allowing citizens to interfere
in the state’s political life and participate in the management of state affairs. The article is devoted to
disclosing the role of elections in the life of the state and society. To fulfill the corresponding task, the
report reveals the importance of elections in the conditions of the democratic regime, examines its role
in ensuring the legitimacy of the current state power as a whole, the function of elections. At the same
time, for the institution of elections to fully comply with its purpose in the state’s political system, the
article considers the guarantees of the implementation, the integrity of electoral rights and justifies the
need for their improvement.

Key words: state power, democratic state, political system, elections, people’s elections, electoral
rights, guarantees of electoral rights, voter, candidate, voting, absenteeism.
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OA-Dapabu atbiHAaFbl Kasak, YATTbIK, yHUBepcuTeTi, KasakcraH, AAMaThl K.
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ToyeAcia MmeMAeKeTTiH, casicu emMipiHAEri caiAayAbIH, POAi

KP KoHcTuTyumscbiHa cenkec KaszakcTaH e3iH AEMOKPaTUSAbIK MEMAEKET PETIHAE OPHbIKTbIPaAbI,
KasakcraH XaAKbl MEMAEKETTIK OUAIKTIH 6ipaeH-6ip 6acTaybl 60AbIN TabblAaAbl, XaAblK, MEMAEKETTIK
OUAIKTI TikeAen xeHe 3 eKiApepi apKblAbl Xy3ere acbipaabl. Canaay — Pecnybamka XaAKblHbIH
MEMAEKETTIK BUMAIKTI TIKeAEN >Ky3ere acblpyblHbIH 6ip HbiCaHbl, MEMAEKETTiIH AEMOKPATUSIABIK, CUMaTbIH
GarkararbiH Casicu XYMeHiH opTaAblK, d3AemeHTi. OA pecryOAMKAAbIK, XXOHE XXEPriAiKTi AeHrenaeri
GapAblK, ©KiAAI OMAIK OpraHAapbiHbIH, MYHMUMMIAAABIK OpraHAapAblH, MEMAEKeT OGacllblCbl MeH
6ipa3 AEMOKPaTUSIAbIK, MEMAEKETTEPAE XKEPTiAIKTI aTKapywbl OGUMAIK 6aCLIbICbIHbIH KbI3MET eTYiHiH
Heri3i 60AbIN Tabbinaabl. Caraay asaMaTTapAblH, MEMAEKETTIH CasiCu eMipiHe apaAacyblHa, MEMAEKET
icTepiH 6ackapyfa KaTbiCyblHa MYMKIHAIK 6epeTiH AeMOKpaTUSIHbIH eH 6ip bIKMaAAbl HbiCaHbl PETIHAE
TaHblAQAbl. MakKaAa cafiAayAblH MEMAEKET MeH KOFam eMIipiHAE aTKapaTblH POAIH alllyFa apHaAfaH.
TuicTi MiIHAETTI OpblHAQY YLUIH MaKaAaaa calAayAblH AEMOKPATUSABIK, PEXMMAETT MEMAEKETTEPAETI
MaHbi3bl alLbIAbIT, OHbIH BPEKET eTyLli TyTacTaln MEMAEKETTIK OUAIKTIH AETMTUMAIAITIH KamTaMachi3
eTy peAi, carAayAapAblH (PyHKUMSIAAPbI KapacTbipbiAAbl. COHbIMEH KOCa, CailAay WHCTUTYTbIHbIH
MEMAEKETTIH, CasiCU >XYMeCiHAEe ©3iHiH TaralbiMblHA TOAbIK Cail KeAyi YLWiH MakaAapa camAaay
KYKbIKTapbIHbIH iCKe acyblHbIH, OY3blAMayblHbIH KEMiAAIKTEPI KAapacCTbiPbIAbIM, OAAPAbI XKETIAAIPY
KaXXeTTIri HEeri3AeAA.

TyiiH ce3aep: MEMAEKETTIK OMAIK, AEMOKPATUSIABIK, MEMAEKET, CasiC XKYMe, caiAay, XaAbIKTbIK,
caray, camaay KyKbIKTapbl, caiAay KyKbIKTapblHbIH, KEMiAAIKTEPI, carAaylibl, YMITKEp, Aaybic bepy,
abceHTensm.
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The role of elections in the political life of an independent state
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Poab Bbl60pOB B NOAMTUYECKOM >KM3HU HE3aBMCUMOIO rocyAapcrBa

B cooteetctBum ¢ KoHctutyumern PK  KasaxctaH yTBepxkapaer cebsi  AEMOKpPaATMUECKMM
rocyAapcCTBOM, Hapoa KaszaxcraHa 9BASeTCS eAMHCTBEHHbIM MCTOUYHWMKOM FOCYAQPCTBEHHOM BAACTM.
Hapoa ocyliecTBAsSieT rocyAapCTBEHHYIO BAACTb HEMOCPEACTBEHHO M UYepe3 CBOMX NPeACTaBUTEAEN.
Bbi60pbl — 0AHA U3 POPM HEMOCPEACTBEHHOIO OCYLLIECTBAEHMSI TOCY AAPCTBEHHOM BAACTU HACEAEHWMEM
pecrnyOAMKM, LEHTPAAbHbIA 3AEMEHT MOAMTUYECKON CUCTEMbl, HABAIOAQIOWMIA AEMOKPATUYUECKMIA
XapakTep rocyAapcTsa. Bblbopbl SBASIOTCS OCHOBOWM (PYHKLMOHUMPOBAHUS BCEX MPEACTABUTEAbHbIX
OpraHoB BAACTM Ha pPecrnyOAMKAHCKOM M MECTHOM YPOBHSIX, MYHMUUMMAAbHbIX OPraHOB, TA@Bbl
roCcyAapCTBa M rAaBbl MECTHOM MCMOAHUTEABHOM BAACTM B HEKOTOPbIX AEMOKPATUUECKMX FOCyAapCTBax.
Bbli6Opbl MPU3HAIOTCS OAHOM U3 HaMbOAee BAUSATEAbHbIX (HOPM  AEMOKPATUM, MO3BOASIOLLEN
rpakaaHam BMELLMBATbCS B MOAMTUYECKYIO XXM3Hb FOCYAAPCTBA, YUYacTBOBaTb B YNPABAEHUN A€AAMM
rocyaapctea. CTatbsl NOCBSLLEHA PACKPbITUIO POAU BbIGOPOB B KM3HW FOCYAAPCTBa U 06LecTBa. AAs
BbINMOAHEHUS COOTBETCTBYIOLLEN 3aAa4UM B CTaThe PACKPbIBAETCSI 3HaUYeHWe BbIGOPOB B roCyAapCTBax
AEMOKPATUYECKOro pexmma, PacCMaTPMBAETCS €ro POAb B 06ecrnevueH AerMTMMHOCTH AEMCTBYIOLLIEN
roCyAQpPCTBEHHOM BAACTW B LEAOM, (hyHKLMM BblGOPOB. BMecTe ¢ Tem, AAS TOro, YToObl MHCTUTYT
BbIGOPOB MOAHOCTbIO COOTBETCTBOBAA CBOEMY HA3HAYEHUIO B NMOAUTUUYECKON CUCTEME rOCYyAapCTBa, B
CTaThe PACCMOTPEHbI FApaHTUM PeaAm3alLiu, HeMOBPEXKAEHHOCTM M30MpaTeAbHbIX MPaB U 060CHOBaHA
HEOOXOAMMOCTb UX COBEPLLEHCTBOBAHUS.

KAloueBble cAOBa: rocyAapCTBeHHas BAACTb, AEMOKPATUUECKOe TFOCYAAQpPCTBO, MOAMTUYECKAs
cuctema, BblIGOpbI, HapOAHble BbIGOPbI, M3OMpaTeAbHbIE MPABA, rapaHTUM M3OMpPATEAbHbIX Mpas,
n3bupaTeAb, KAHAMAQT, FOAOCOBaHME, abCEHTEN3M.

Introduction

Today, an important place in the Basic Law of
the countries of the world and several international
legal documents is occupied by a provision that
establishes the status of the people as the only source
of state power. This status of the people determines
the democracy of the state and has its roots deep.

A Democratic state is a state whose structure
and activities correspond to the people’s will. Since
democracy is based on the people’s choice, in states
with a democratic regime, the source of power is
the people. Accordingly, democracy means that all
power belongs to the people and their free exercise
under their sovereign will and interests. Democracy
manifests itself in the sovereignty of the people, the
division of power, ideological and political diversity,
and the recognition of local self-government. One of
the manifestations of the democracy of the state is
the variability and electability of officials.

Methods and materials

In a «true» democracy, the people are the sover-
eign source of state power, the subject of manage-
ment. As the bearer of sovereignty, the people di-
rectly exercise the power it belongs to and transfers
its exercise to a particular person or persons. The
granting of the people’s right to exercise control be-
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longing to them is carried out by the will of the ma-
jority of the population through elections, formal-
ized following the people’s choice. Accordingly,
a person (s) who has received the right to exercise
state power from the people shall exercise the cor-
responding right on behalf of the people.

In the Constitution of 1995, the Republic of
Kazakhstan, defining itself as a Democratic state,
recognized that the people of the Republic are the
bearer of state power and enshrined some sovereign
rights in connection with the participation of the
people in the exercise of state power and the man-
agement of State Affairs. The most influential of
them is the right of citizens of the Republic to elect
and be elected to state and local government bod-
ies. Free elections are a way for the people to create
institutions of power.

Discussion

Elections are the main element of democracy,
the central institution. It is the main element that
emphasizes the democratic character of the state.
Elections are one of the most effective forms of
people’s participation in the state’s political life,
participation in the management of State Affairs.

Following the Constitution of the Republic of
Kazakhstan, the people are the sole source of state
power. Subjects of state power acquire ability due to
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popular elections, so to speak, based on the people’s
approval of them (their program) and their consent
to them. Accordingly, in states with a democratic
regime, elections are a form of observation of the
people’s approval of state power, coordination
with their programs, and the authorities’ primary
mechanism for acquiring executive power.
Consequently, elections are the essential tool for
the legitimacy of state political power, the most
effective means to legalize state political power.

Elections are a mass event. This mass measure
determines that elected state entities acquire power
due to the population’s transfer of powers to them. In
Kazakhstan, it is a form of formation by citizens of the
state’s head of state, legislative, representative, and
self-governing bodies, in some countries, including
judicial and executive bodies. By its very nature,
elections are used for Public Administration and the
formation of subjects of power. By participating in
elections, citizens exercise the people’s right, that is,
on their behalf, to determine who governs the state
and who decides state affairs. This is the nature of
elections in states with a truly democratic regime. It
can be argued that the function of elections in states
under an authoritarian government is to give a legal
character to pre-made elections by specific subjects.

Elections have a great place in truly democratic,
rule-of-law states. In such conditions, elections
and the electoral process are generally considered
to ensure the legitimacy (legality) of elected,
representative power, and the current state power
as a whole. It can be justified in the order of
formation of state governing power. As you know,
in Kazakhstan, the president of the Republic, one
of the links of representative legislative power —
the Mazhilis-is directly elected by citizens of the
Republic in the Republican general elections, and
the Senate-indirectly. Although the executive and
judicial branches of energy are not formed by direct
expression of the will of citizens, they acquire
power from persons who are representatives of the
people — the head of state and the Parliament, who
are directly elected in elections. At the same time,
the Parliament, carrying out legislative activities,
grants them legislative powers. Consequently, the
Parliament, consisting of representatives of the
people, participates in their formation and activities
directly and indirectly. If so, elections are the basis
for the legitimacy of general power.

The Constitution of the Republic of Kazakhstan
of 1995, for the first time introducing a proportional
representative electoral system, created prerequisites
for political parties to participate in the state’s

political life. Today, political parties are given
priority in the elections of the President, Deputies
of the Mazhilis, and maslikhats. «In particular,
following articles 55, 87, 103 of the law» «on
elections in the Republic of Kazakhstany», only
one way of the right to nominate presidential
candidates is established, that is, the nomination of
presidential candidates belongs only to Republican
public associations registered by the established
procedure, and the right to nominate candidates for
Deputies of the Mazhilis and deputies of maslikhats
elected on party lists is inherent in political parties
registered following the established procedure
(http://adilet.zan.kz/kaz/docs / 72950002464 ). The
participation of political parties in the elections
of the highest echelon of power is currently
regulated in Kazakhstan and several countries. In
general, elections, which allow political parties to
participate equally in the formation of the political
system of the state, are a powerful mechanism that
provides legal opportunities for parties to fight for
their goals, thereby positively affecting the active
development of political diversity in the form, in
other words, increasing the number of parties rather
than decreasing, and contributing to the formation
of genuine competition between political parties.
The participation of political parties in forming
government bodies is beneficial for states.

However, we cannot entirely approve of
the high priority given to parties in building the
state’s political system. In Kazakhstan, the focus
is on political parties in the election (candidates)
for elected positions. The right to nominate a
presidential candidate in the elections of the
president of the Republic of Kazakhstan belongs
only to Republican public associations and only to
parties in the elections of Deputies of maslikhats.
Only political parties have the right to elect 98 of
the 107 Deputies of the Mazhilis. It can be argued
that such a procedure for nominating candidates
restricts the weak suffrage of citizens and the
freedom of choice of voters concerning the relevant
positions. For example, in the presidential election,
voters choose a candidate only from among the
candidates nominated by competing parties (Public
Associations).

At the same time, in the elections of Deputies
of the Mazhilis and maslikhats, voters cannot even
choose candidates approved by the parties; they
choose only concerning one of the parties on the
ballot. And, depending on the winning place, who
will go to the Mazhilis or maslikhats will be selected
by political parties that are not voters. In this regard,
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in political science, «elections are a kind of political
procedure that does not have a decisive impact on
the state’s political processes. It shows only the
manifestation of citizens ‘ participation in making
political decisions. This interpretation is based on
the fact that the nomination of candidates for elected
positions is mainly a prerogative of political parties»
(Bobkova 2003: 118-120).

Once again, the participation of political parties
in elections does not, in all cases, strengthen the
democracy of the state. It depends on the place in
the state to be given to political parties, on the state
of political diversity. In particular, we can say that
in states with a single-party system or in conditions
where only one party is dominated, the level of
influence of the population on power, that is, the
level of democracy, is insignificant. This is because
the lack of competition between political parties in
the struggle for power limits the freedom of choice of
the population in the election of a particular position.
Accordingly, in countries with such a system, new
political forces do not come to power following the
true wishes of the people. Consequently, the role of
elections in the state’s political life is not the same
in all countries.

Fair and honest elections give a reality rather
than a formality to the constitutional norm, which
asserts that the people are the only source of state
power. In other words, fair, democratic elections
reflect the level of application and viability of the
norms of Article 3 (Article 1) of the Constitution of
the Republic, which stipulates that the people are the
only source of state power. In states under a purely
democratic regime, citizens are genuinely involved
in state power, participating in elections directly
and through their electing. Such elections greatly
influence the growth of the scale of interference
of the population in power and the resolution of
State Affairs. Because fair, democratic elections,
as subjects of political relations, allow citizens and
political parties to understand better the technology
of fighting for power (technology of political
struggle) and conduct it effectively. Such a feature
of elections has a positive effect on the absence of
absenteeism in the course of elections, that is, on the
broad participation of the population in the elections,
and allows the will of citizens to have a tangible
impact on the results of the voting, as well as ensure
the proportionality of representation of various
segments of society in elected representative bodies.
Therefore, accurate popular elections reveal the
essence of the democracy of the state. Accordingly,
citizens form democratic institutions of the state,
exercising their electoral rights.
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An important aspect of fair and honest elections
is that electoral fairness strengthens confidence in
democracy. Election fairness is a tool that allows
us to resolve electoral conflicts in social peace and
political stability, which are the main conditions for
democratic governance. It is also the best guarantee
of society to protect political rights and ideological
pluralism that ensures the legality of the electoral
process (Hernan 2006: 6).

Elections are a more critical, more common, and
more common mass event in the state and public life
than other institutions of democracy. It extends to
many institutions and levels, starting with the head
of state. In particular, elections are the basis for all
representative authorities at the Republican and
local levels, municipal authorities, the head of state,
and regional executive power in some Democratic
states.

The scale of elections is not limited to state
power; it is also a mechanism for the legality of some
non-state public institutions. An example of this is
elections in political parties, professional unions,
public organizations, Joint-Stock Companies,
and many other free associations. It is impossible
not to mention the positive side of such a feature
of elections, that is, the breadth and scope of their
application. The wide variety of elections, in turn,
opens up vast opportunities for citizens to become
politically active, to participate in state life as the
only source of state power, and to influence public
affairs.

In genuinely democratic states, the next
important aspect of elections is that they affect the
effectiveness of state power, being the basis for its
formation, that is, it’s functioning. It should be noted
that in such states, persons who can govern and rule
based on the support of the people after their election
do not conduct their activities in the interests of the
people; that is, they do not take into account and
represent the interests of the people and voters in
their performance of their functions, the people may
replace them with other subjects in the upcoming
elections. Therefore, fair and democratic elections
will allow the population to replace existing power
with opposition groups. Accordingly, in such a
situation, the right to manage state affairs may pass
from a particular person (s) serving to other entities
that the population considers most worthy, i.e., have
the support of voters.

Therefore, in a genuinely democratic state, such
elected persons try to change their course according
to the people’s wishes not to lose their power in the
future. If so, elections occupy an important place in a
genuinely democratic state. In such a state, elections
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are the most crucial factor that indirectly affects the
effectiveness of state authorities’ activities and the
effectiveness of fundamental reforms carried out in
the form. This can be seen from one scientific point of
view: «... if unnecessary or poor-quality legislation
is adopted in the future, if elected officials of the
government are incompetent or ineffective, or if the
government suffers from widespread corruption,
then such tragic results are the result of voters
‘decision to entrust state powers to a specific elected
person» (Blackwell 2009: 107).

In the political system of society, elections
perform some essential socio-political functions.
Among them, political scientists distinguish mainly
the following parts of elections. First, elections are
for individual citizens and social groups ... it is a
political institution that allows you to formulate
your requirements. An election campaign supports
political leaders whose positions and views
correspond to the relevant requests (conditions). In
Democratic states, elections are a kind of Special
Political market in which candidates for the role
of power replace their programs, platforms, and
promises with voters’ powers. Secondly, elections
are one of the mechanisms for resolving political
conflicts. Thirdly, elections are a reliable tool for
legitimizing (legalizing) the political regime, as
they (elections) contribute to the organization,
involvement of the population in electoral
associations, individual political parties, and other
socio-political organizations, as well as elections
as a democratic basis for the recognition and
support of elected leaders and institutions of power,
depending on how various channels of interaction
and interaction with voters are formed.

The widespread use of mass media, as
well as party programs and platforms for the
implementation of citizens ° electoral rights, the
creation of pre-election organizations, campaigning,
and propaganda, to some extent, create conditions
for the active involvement of citizens and their
associations in the political process, in addition,
to directly or indirectly contributing to the
political enlightenment of the masses. Therefore,
electoral functions can also be attributed to the
political socialization of the population (https://
all-politologija.ru/knigi/politologiya-uchebnoe-
posobie / vybory-kakpoliticheskij-Institut).

By revealing the essence and functions of
Elections above, we have justified the fact that in
a Democratic state, it is an important and valuable
institution. No matter how important elections are
for the development of the state and society, there

are often facts of violations of electoral rights. Even
in developed democracies, violations of electoral
rights are acommon phenomenon. In general, actions
that violate citizens ‘ electoral rights, «widespread
offenses such as the exclusion of ballots in elections
and the intimidation of voters, undermine citizens
‘confidence in the representative nature of the
institutions they create» (Margie 1995: 483).

As Alexis de Tocqueville pointed out, when
one of the most democratic, developed states in
the United States lost its true meaning due to the
destruction and distortion of the electoral institution:
«it is customary for modern America to attract
famous, famous people to state posts rarely. And it
is necessary to recognize that this is happening in
terms of the development of democracy, the level
of development. It is clear that over the past half-
century, American statesmen have been significantly
crushed» (Tocqueville 1992: 148).

Therefore, although elections are considered
one of the main manifestations of the democracy
of the state, their legal regulation is not the
only criterion for defining the state as purely
democratic. Accordingly, the constitutional and
legal recognition and consolidation of citizens °
rights to form Republican and local authorities
(elected bodies) is not the only prerequisite for their
practical implementation. If electoral rights are not
implemented or violated even on their performance,
they are meaningless.

We should focus on the following point of view
of I. L. Buravchenko: «the basis of the legal status
of the voter is undoubtedly his rights and legal
obligations. However, the normative consolidation
of rights and obligations without creating guarantees
for their implementation makes them a declaration»
(Buravchenko 2010: 17).

At the same time, only their legal regulation,
without creating guarantees of the legality and
authenticity of elections, the exercise of electoral
rights, does not determine the democracy of the
state and does not make it possible for decent and
responsible persons, leaders to come to power per
the will of the people.

Indeed, like any other right, the right to vote
manifests itself as a value only when recognized and
implemented in real life. In other words, only if the
institution of general elections is protected by law
and, accordingly, implemented within the framework
of the law, if a system of guarantees necessary for
the exercise and non-violation of electoral rights
is created, it is possible to talk about the fact that,
along with other rights of citizens, the right to vote
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is the highest treasure of the state. The election
fully corresponds to its purpose. The guarantee of
electoral rights by the state creates conditions for the
protection and free exercise of citizens ‘ electoral
rights and objective determination of the results of
their voting, respectively, the legitimacy of state
power.

For elections to be accurate, democratic, and
fair in any state, the organization and conduct
of elections must be based on certain legally-
established principles. Among them, we can
highlight the principles of legality, voluntariness,
equality, justice, universal equality of elections,
equality, democracy, and non-interference in
expressing voters ¢ will. Guarantees of electoral
rights are also crucial in this context. After all, they
ensure the actual implementation of the principles
of electoral law, which are the basis for the fairness
and authenticity of elections.

In general, in science, guarantees of electoral
rights are understood as conditions aimed primarily
at implementing electoral rights of persons
participating in the electoral process, ensuring the
freedom of election of citizens. In some countries,
the definition of guarantees of electoral rights is
given in their legislation. Accordingly, the content
is disclosed, for example, in the Russian Federation
and the Kyrgyz Republic. «Familiarization with
the federal law of the Russian Federation» «on
basic guarantees of the rights and freedoms of
citizens to participate in the referendum of the
Russian Federation» «shows that the guarantees of
electoral rights are defined in it in a somewhat vague
general nature, as in the Kyrgyz Republicy. That is,
guarantees of electoral rights per the relevant law
are conditions, rules, and procedures established
by the Constitution of the Russian Federation,
regulations, and other normative legal acts that
ensure the exercise of electoral rights by citizens of
the Russian Federation (Articles 2, 11 p.).

At the same time, the legislation of the Kyrgyz
Republic provides for the content of guarantees in
the norm, which defines guarantees of electoral
rights of citizens. According to the relevant
standard, guarantees of citizens ‘ electoral rights
in the Kyrgyz Republic are organizational, legal,
informational, and other methods of ensuring
the electoral rights of citizens of the Kyrgyz
Republic (http://cbd.minjust.gov.kg/act/view/ru-
ru/203244). As we can see, this law of the Russian
Federation does not clearly define the conditions
that ensure the implementation of guarantees
of electoral rights-electoral rights and, most
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importantly, limit them to legal regulation. The
requirements (promises) that provide the exercise
of electoral rights per the relevant norm of the
appropriate law must be established in legal acts,
legal regulation.

Of course, most of the guarantees of electoral
rights are regulated and controlled by the electoral
law. Still, it is unnecessary to limit them to legal
regulation, conditions, and methods that ensure
citizens  electoral rights are fully implemented. And
their complete legal rule is not possible. For example,
economic, political guarantees of electoral rights,
ideological guarantees. We believe that the definition
of guarantees of electoral rights only concerning
legal regulation does not fully reveal its essence or
meet its purpose. We can say that the purpose of the
appointment of guarantees of electoral rights is to
create the necessary environment and conditions
for the implementation and non — violation of the
rights of citizens and public associations arising in
the course of the electoral process. Accordingly, the
legal establishment of guarantees of electoral rights
does not guarantee the proper implementation of
electoral rights in practice.

The exercise of citizens © voting on a free, equal
basis, as established by law, also depends on other
circumstances. For example, the economic situation
of the state, the state of political stability, etc. it can
be traced from the point of view of the scientist L.
D. Voevodin, who divided the guarantees of General
rights and freedoms into two groups: «conditions»
and «meansy of realization of constitutional rights
and freedoms. He points out that «the first group of
guarantees aims to create a favorable environment,
conditions for exercising fundamental rights and
freedoms and performing duties».

And as «tools» for the implementation of
constitutional rights and freedoms, the relevant
scientist considers methods, methods, and methods
of protecting and ensuring the rights and freedoms of
the individual and shows that they (the second group
of guarantees) provide state bodies, Local Self-
Government Bodies, Public Associations, citizens
themselves with effective means in the struggle for
the proper implementation of fundamental rights
and freedoms (Voevodin 1997: 229).

From the point of view of the relevant scientist,
who determines why the guarantees of the first
group are aimed, it can be seen that the legal
regulation of warranties is not mandatory and
cannot be fully regulated. This is since the creation
of a favorable environment and conditions for the
exercise of fundamental rights and freedoms and the
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performance of duties also provides conditions that
are not subject to legal regulation (peace, political
stability in the state, economic state of the state,
etc.).

The next scientist M. S. Mateikovich L.D.,
considers Voevodin’s stressed guarantees to specific
electoral rights; the first group of contracts includes
economic, social, political, information guarantees
and shows that these guarantees can be created
only when civil society is formed. Its institutions
are strengthened and when state regulation of the
economy is maintained to ensure social justice,
competition and protect the interests of domestic
producers and service providers. «I don’t know»,
he said ... «tools» include procedures for exercising
and protecting electoral rights, i.e., legal guarantees,
enshrined in legal norms, he writes (Mateikovich
2003: 34-35).

As we can see, the relevant scientific approach
also shows the impossibility of full legal regulation
of the guarantees of electoral rights — «conditions»
for the implementation of electoral rights. It connects
only the second group of promises, only «tools” for
implementing electoral rights, with legal regulation.

Guarantees of electoral rights, along with the
exercise of electoral rights, indicate an established,
stable mechanism for its protection. In general,
guarantees of electoral rights are social-economic,
political, legal, material, organizational, etc.,
conditions, legal methods, methods for the
implementation, protection of the rights and
freedoms of citizens, and public associations arising
during elections, their protection from various
offenses. It should be noted that the guarantees of
electoral rights — conditions that ensure freedom of
elections, exercise, and non-violation of electoral
rights-do do not act effectively independently,
individually, in isolation, that is, do not fully fulfill
their assignment. They are practical and effective
only if connected and act as a single mechanism that
complements each other. After all, the guarantees
of electoral rights only in their totality create the
necessary environment for fair elections based on
the law.

Each state enshrines guarantees of electoral
rights to a certain extent in its legislation. In the
Constitution of the Republic of Kazakhstan, the
constitutional legislation of the Republic enshrines
certain guarantees of electoral rights and freedoms
of citizens, public associations. «In the neighboring
state of Russia, the federal law» «on basic guarantees
of rights and rights to participate in the referendum
of citizens of the Russian Federation» «was adopted,

which is aimed at regulating the guarantees of
electoral rights of citizens». This Act provides for
a wide variety of guarantees of electoral rights of
citizens of the Russian Federation. The scientific
and practical explanation given to the relevant law
(subparagraph 11 of Article 2) indicates that the
variety of such guarantees is primarily justified
by a large number of rights of citizens concerning
elections, and provides that the subject of the
central warranties is the following rights of citizens
in connection with elections: rights related to the
appointment of elections; formation of electoral
infrastructure (registration of voters and preparation
of voter lists, electoral districts, and polling stations,
election commissions); to nominate candidates ...,
rights related to the receipt and dissemination of
election information; rights related to the voting
process, the determination of voting results and the
appeal of violations of election laws (http://cikrf.ru/
law/federal law/comment/st2.php).

Due to its importance, guarantees for the
exercise of electoral rights are the most necessary
and valuable element of the electoral institution. At
the time, the Convention on standards of democratic
elections, electoral rights, and freedoms in the
Commonwealth of Independent States established
that one of the standards of democratic elections is
the guarantee of the exercise of electoral rights and
freedoms by participants in the electoral process
(Lysenko V. 1. 2008: 100).

Today, as a result of the recognition of the
electoral institute as the leading indicator of the
legality of the state, state power, and the power
of the people, the right to vote is recognized
as the fundamental right of citizens. The state
guarantees it under various circumstances
(political, legal, material, etc.). This is both
necessary and important. After all, for the legality
(legitimacy) of power, the establishment of
the electoral rights of citizens on paper and the
actual implementation of these rights in practice
is essential for establishing Kazakhstan as a
genuinely democratic state governed by rule law.
«Thus, the protection of human rights in general,
including electoral rights, the formation of
guarantees for citizens to live a decent life, live a
Standard Life, and participate in the management
of the state should be a noble goal and task set for
independent Kazakhstan» (Umbetov 2016: 32).

Since gaining sovereignty and declaring
independence, the Republic of Kazakhstan has taken
steps to protect and guarantee citizens’ electoral
rights and freedoms. This shows that Kazakhstan
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respects the right of its citizens to participate in
the exercise of state power directly, including
through elections and representatives elected by
them in free elections, and is interested in the actual
implementation and non-violation of these rights.
The main reason for this is that the will and will of
citizens expressed in fair elections are the basis of
the legality of state power.

Conclusion

In the article’s content, we revealed the
essence of elections. We demonstrated the
state’s place in political life, justifying the
fact that in a genuinely democratic state, it is a
vital and valuable institution. The institution of
elections occupies a special place in the state’s
life. In a political system, it can be evaluated as a
determining factor. The fact is that the permanent
establishment and accurate implementation of the
voting of citizens in the life of the state determine
the establishment of the following institutions and
values in the form: the fact that the will of the
majority of the population (voluntary citizens)

is a determinant in determining the policy of
the state (the institution of people’s power); the
priority of human rights and freedoms (interests)
over the interests of the state; the recognition of
human and civil rights and liberties by the state;
the diversity of forms of protection of citizens
¢ rights and freedoms; the duty of the state to
ensure their implementation; equality of citizens,
the legality of power.

However, for the state power to be entirely
legitimate, for the permanent establishment and
actual implementation of citizens ° electoral rights
in the life of the state, it is necessary to create
guarantees of legality and authenticity of elections,
the implementation of electoral rights, their final
establishment and continuous improvement. After
all, guarantees of electoral rights are a prerequisite
for the authenticity of the electoral institution,
an integral element of it. Suppose a system of
guarantees is created that ensures the exercise and
non-violation of electoral rights. In that case, we can
say that the people are actually the only source of
power, and the elections fully correspond to their

purpose.
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MPABOBASI OXPAHA 3EMEAbHbIX PECYPCOB OT AETPAAALIMA
B YCAOBUAX TAOBAAbHOI O INMOTENAEHUA
N UBMEHEHUA KAUUMATA

MocAeaHME AECITUAETUS TAOBAABHOE MOTENAEHME U U3MEHEHUME KAMMATA HAXOAATCS Ha MOBECTKe
AHS$1. Bo BceM M1pe HabAI0AQeTCS COKpaLLEHME MAOAOPOAHBIX OYB, YBEAUUMBAETCS CTEMEHb AEMPAAALIMM
3emenb. OCTpO BCTaeT BOMPOC 06ecrneyeHns HaCeAeH s MPOAOBOAbCTBUEM B AOCTAaTOYHOM OObeme
n KavyectBe. OUEBMAHBIM CTAHOBUTCS, YTO CMCTEMA OXPaHbl 3EMEAbHbIX PECYPCOB M OKpY>KaloLlein
cpeabl TpeOyeT PEeLLUMTEAbHbIX MEpP AAS COXPaHEHUs MAOAOPOAMS. LleAblo AaHHOI CTaTbu SIBASIETCS
NPEAAOXKUTb U3MEHEHMSI B MPABOBOM OXPaHE 3eMEAbHbIMU PECYpCaMM Ha OCHOBE 3KOAOMMUYECKOro
noaxoaa. Noatomy B paboTe NPOBOAMTCS MOAPOOHbIM aHAAM3 MPUUMH AETPAAALMK NMOYB KaK B MUpE,
Tak 1 B KazaxcraHe 1 3KoAOrMueckoe 3aKOHOAATEALCTBO PACCMATPUBAETCS Yepes NPr3My MoBbiLLEeHUS
KauyecTBa 3eMeAb W TOBbILLEHUSI MAOAOPOAMS HAa AOAFOCPOYHOM OcHoBe. Pecny6amka KasaxcraH
BXOAMT B UMCAO CTPaH, FA€ IKOAOTMUYECKME MPOBAEMbI MPOSIBASIOTCS AOBOABHO OCTPO, HO MOKa He
HaX0AST aAEKBATHOIO PeLleHUsl Ha Pa3AMUHBIX YPOBHSX rOCYAQpPCTBEHHOIO yrnpaBAeHus. B npouecce
HarnMcaHWs Hay4HOW CTaTbM MCMOAb30BAACS KOMIMAEKC METOAOAOMMUYECKMX MOAXOAOB M METOAOB
Hay4YHOro MO3HAaHUS, B TOM YUCAE 3KOCUCTEMHbIN, MH(OPMALMOHHbBIM, aHAAM3 CTATUCTUUYECKMX
AQHHbIX, KOAUYECTBEHHbIE M KAUYeCTBEHHbIE METOAbI A@HHbIX, KOHTEHT-aHaAu3 U Apyrue. [NpaBoBble
HOPMbl MOTYT AWLUb YaCTUUYHO BAUSITb HA M3MEHEHME DKOAOTMUECKON CUTyallMM B YCAOBMSIX, KOTAQ
3EMAI0 PACCMATPMBAIOT KakK PECYpPC, a He Kak 4acTb MPUPOAHON CUCTEMbI, B KOTOPOM YEAOBEYECTBO
TaKkXKe SBASETCS OAHUM M3 SAEMEHTOB. B 3KoAOrMueckom Koaekce TpebyeTcs 3aKpernAeHue NpUHLMNOB
3KOHOMMYECKOrO CTUMYAMPOBAHMS MOAb30BaTEAEI 3EMEAbHbIX PECYPCOB B CHUXEHMU 3arpsi3HEHUS U
AErpaaaummn 3eMeAb, obecrneyeHne NAOAOPOAMS MOYB U COXpaHeHus BropasHoobpasus.

KAtoueBble cAOBa: 5KOAOTUS, A€rpasaLIMst MOYB, SKOAOTMUYECKMIA KOAEKC, TAODAAbHOE MOTENAEHME,
M3MEHEHME KAMMATA, 3eMEAbHbIE PECYPChbI.

A.M. Tulenova*, G.T. Aigarinova

Al-Farabi Kazakh National University, Kazakhstan, Almaty
*e-mail: ainuwka_muhtarovna@mail.ru

Legal protection of land resources from degradation
in conditions of global warming and climate change

Over the past decades, global warming and climate change have been on the agenda. All over the
world, there is a decrease in fertile soils, and the degree of land degradation is increasing. The issue of
providing the population with food in sufficient quantity and quality is acute. It becomes obvious that
the system of protection of land resources and the environment require decisive measures to preserve
fertility. The purpose of this article is to propose changes in the legal protection of land resources based
on an ecological approach. Therefore, the work provides a detailed analysis of the causes of soil deg-
radation, both in the world and in Kazakhstan, and environmental legislation is considered through the
prism of improving land quality and increasing fertility on a long-term basis. The Republic of Kazakhstan
is one of the countries where environmental problems are quite acute, but have not yet found an ad-
equate solution at various levels of government. In the process of writing a scientific article, a complex
of methodological approaches and methods of scientific knowledge was used, including ecosystem,
informational, statistical data analysis, quantitative and qualitative data methods, content analysis, and
others. Legal norms can only partially affect the change in the ecological situation, in conditions when
the land is considered as a resource, and not as part of the natural system, in which humanity is also one
of the elements. The environmental code requires the consolidation of the principles of economic incen-
tives for land users in reducing pollution and land degradation, ensuring soil fertility and biodiversity
conservation.

Key words: ecology, soil degradation, environmental code, global warming, climate change, land
resources.
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JKahaHABIK, XXbIAbIHY XKOHE KAUMATTbIH, 63repyi kxaFAalbiHAQ
)Kep pecypcrapbiH A€rpasauMsiAaH KYKbIKTbIK KOpFay

COHfFbl OHXbIAAbIKTapAA XahaHAbIK, KbIAbIHY MEH KAMMATTbIH ©3repyi KyH TopTibiHaeri 6acTbl
MaceAe. ByKiA aAeMAe KyHapAbl TOMbIPAKTbIH as3atobl, >KEPAIH Aerpasaumsi ASPEXKecCiHiH apTybl
GaikanaAbl. XaAbIKTbl XXETKIAIKTI MOALLEPAE >KOHE CaraAbl asblK-TYAIKMNEH KaMTamacbl3 €Ty MOCEAECI
eTKip Typ. XXep pecypctapbl MeH KopluaraH OpTaHbl KOPFay >KYMecCi KYHAPAbIAbIKTbI CaKTay YLUiH
Llewyili wapaAapAbl KaxkeT eTeTiHi aHbIK. byA MakaAaHbIH MaKcaTbl 3KOAOTUSIAbIK, K&3Kapac HeriziHae
JKEp PecypcTapbiH KYKbIKTbIK, KOpFayFa e3repictep eHrisyAi ycbiHy 60Abin Tabbiraabl. COHAbIKTaH
>KYMbICTa AYHMEXY3IHAE XKoHe KasakcTaHAafrbl TOMbIPAK ThbIH TO3y cebenTepiHe erken-TerkenAi Taapay
>KacaAblirn, TaburaTTbl KOpFay 3aHHaMachbl y3aK, Mep3iMAi Herisae >KepAiH canacbliH XKakcapTy >KoHe
KYHapPABIAbIFbIH apPTTbIPY MPM3Machl apKblAbl KapacTbipblAaAbl. Kasakctan Pecrnybamkachl 3KOAOTUSIABIK,
npoGAemManapbl anTapAbiKTal eTKip, 6ipak, MEMAEKETTIK GacKapyAblH SPTYPAI AEHreMAepiHAEe TUICTI
LUELLMIH TanmnaraH eAAepPAiH 6ipi 60AbIN TabblAaAbl. TbIAbIMM MaKaAaHbl )Ka3y 6apbICbIHAA KOXKYMEAIK,
aKnapaTTblK, CTAaTUCTUKAABbIK AEPeKTEpPAl TaAsdy, AEPEKTEPAiH CaHABIK >KOHe camaAblk 8aicTepi,
Ma3MYHAbI TaAAQy XKOHE T.6. KaMTUTbIH FbIAbIMU TaHbIMHbIH, dAICHAMAABIK, TOCIAAEPI MEH BAICTEpIHIH
KelleHi nanaasaHbiAAbl. KyKbIKTbIK HOpPMaAap >kepai Taburm xxymeHiH GeAiri peTiHae emec, Taburm
pecypcTap peTiHAE KapacTblpy >KaFAarblHAQ DKOAOTUSIABIK, XKaF AAMAbIH ©3repyiHe illiHapa FaHa acep
eTe aAaAbl, OHbIH ilIIHAE aAam3aT JAEMEHTTepiHiH Oipi O0AbIN TabbiAaAbl. DKOAOTMSABIK, KOAEKC
AQCTaHy MEH >XEPAIH TO3YbIH a3aiTy, TOMbIPaK, KYHAPABIAbIFbIH KAMTaMachl3 €Ty XKeHe OMOSPTYPAIAIKTI
caKkTayAa >Kep ManAaAaHyLbIAAPAbl SKOHOMUKAAbIK, bIHTaAQHABIPY KaFuAaTTapbiH GipikTipyAi TaAan

eTeAl.

Ty#iH ce3aep: 3KOAOTMSI, TOMbIPAKTbIH, AEIPAAALMSIChI, SKOAOTUSIAbIK, KOAEKC, >XahaHABIK, XXbIAbIHY,

KAMMATTbIH, ©3repyi, Xkxep pecypcrapbl.

BBenenune

OxpaHa 3eMeNbHBIX PECYpCOB M BOOOILIE BCei
OKpY>Karollel cpepl ABISIETCS OCHOBOM BCEro Cy-
IIIECTBOBAHMS YEJIOBEYECTBA M €ro Oyaymux Io-
KOJICHUH. B yCcrnoBUsSIX CUCTEMBI KalKuTaInu3Ma Mpu-
BBIYHO pPAcCMaTPUBATh 3EMENBHBIE PECYPCHl KaK
CPEJICTBO IPOM3BO/ICTBA, a HE KaK BYKHBIN 3JIEMEHT
OKpyXkarowe cpeabl. Takod moaxonx NpUBEN K
TOMY, UTO HACEJICHHE U TOCY1apCTBAa 10 BCEMY MUPY
MCTOUIAIOT TUIOAOPOJME IMOYB, 3arps3HAIOT OKpY-
JKarolyro cpeny. lIpombluieHHBIE TPEATPUATHS
OCYIIECTBIISIIOT OTPOMHBIE BBIOPOCHI MAaPHUKOBBIX
ra30B M YCKOPSIOT U 0€3 TOro HavyaBpIeecs riodaib-
HOe MoTeruieHue Ha ruianere. C Ipyrod CTOpPOHBI,
M3MEHEHHNe KINMara SBIseTcS 0ObeKTUBHBIM TIPO-
[IECCOM M ITUKJIOM B H3HU IJIAHETHI, HO aHTPOIIO-
TeHHBIN (PaKTOp BIUSHUS HA SKOJOTHIO HENB3S OT-
putiath. OH yCyryOJIsIeT dKOJIOTHUSCKYIO0 CUTYAITHIO
B mupe. HecmoTpst Ha To, 4TO ceroaHs umeercs
OTPOMHOE KOJIMYECTBO HCCIEIOBAHUNA DKOJIOTOB,
SKOHOMHCTOB U OMOJIOTOB O TOM, YTO MPOMBIIIIJICH-
HOCTh HAHOCHUT OTPOMHBIM ymiep0 OKpysKaromen
cpene, MOSBWIACH AalbTEPHATUBHAs HHEPreTHKA,
€CTh TOHHUMAaHHE O BAXKHOCTH DPAa3BUTHS OpPTaHH-
YecKoro 3emilefieNiusl, BcE ke OKpyXKarollas cpesa
Y DKOJIOTHS HE BBILUIM HA MEpPEOBbIE MO3ULUU BO
MHOTHX TOCYIapCTBaX MHUpPa M MBIIUICHNH JTIOJIEH.

[Ipobnema TakoW CcHUTyalMH BUAWUTCS aBTO-
paM B KOH(QIUKTe MHTepecoB. Pa3BuBas TsxemIylo
IIPOMBIIIJICHHOCTh W Pa3BUBasi KPYNHbIE MOHOIIO-
JMCTUYECKUE TPEANPHATHS, OT KOTOPBIX 3aBHCAT
9KOHOMMKH CTPaH, HEJIb3S COXPAHUThH 3KOJOTHUIO B
XOpOIIeM WU XOTsI ObI B YIOBIETBOPUTEIHEHOM CO-
crossHuK. CTpemileHHe K MaKCUMH3alUu TpUObLTH
9KOHOMMYECKHX AarceHTOB HHUKaK HE COrjacyercs
C DKOJIOTMYECKHMH CTaHAapTaMu OOJIbIIMHCTBA
ctpan. Hampumep, BceM U3BECTHO, YTO TOPHOIOOBI-
BalOLIas M SHEPreTHYeCKast OTPACIH SIBJISIOTCS Hau-
0ojiee OMAacHBIMH JUIS JKOJIOTHH, OJHAKO OT ITHX
oTpacieli 3aBUCUT SKOHOMHYECKOE OJIarocoCTOsIHUE
HaceJIeHUs U cTpaHsbl. [103TOMy pemnTh NOTHOCTEIO
9KOJIOTHUYECKHE TPOOJIEMBI B TAKUX YCIIOBHSX MPAK-
THUYECKH HEBO3MOXKHO, MOXHO JIMIIb COKPATUTD HE-
raTUBHOE BJIMSHUE HA JKOJIOTHIO, YTO U JENAIOT B
mupe. [[puHIMAaIOTCS MEXTyHAPOAHbIE KOHBEHIINH,
3aKOHBI M 9KOJIOTHYECKHE KOAEKCHI, y>KECTOUaeTCs
HaKa3zaHHE 3a 3KOJIOTWYECKUE MPECTYMJICHU U pa-
CTyT Wwrpadsl 3a Bpell, HAHECEHHBII HKOJIOTHH.

B XXI Beke mup AOCTUT HEOBIBAaJIOro ypOBHS
pocta. Iloka KpU3HC 3KOHOMHUYECKOTO pOCTa BCE
elle IpoJOJKAECTCs, KIOYEBOM BOIPOC, KOTOPBII
4acTO BO3HUKAET, — MOXKET JI SKOHOMHUYECKHI pOCT
3aMEHUTH 3a00Ty 00 OXpaHe OKPYKAIOMIEH CpeIbl U
MOJKET JIM yCTOWYMBOE Pa3BUTHE OBITH JOCTUTHYTO
TOJIBKO MYTEM 3aLIUTHl OKPY>Karolleil cpeasl 1 co-
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XpaHeHUs TPUPOJHBIX PECypCOB B MHTEpecax dye-
JIOBeYeCTBa U OyAyIIHUX MOKOJEHHUH — MOXET OBITh
[IPOMTHOPHUPOBAH B PaMKaX dKOHOMHUYECKOT'O POCTa
WM B CBSI3U C HEOTJIOKHOW YEIIOBEUYECKOH HE0OX0-
numMocThio (Chaturvedi 2021).

B coBpeMeHHOW HAay4yHOH JUTEpaType OXpaHy
3eMeIb MOXKHO 00ECIIEYHTh 3a CUET ONpeAeIICHHBIX
OpPTraHM3AlMOHHBIX, MPABOBBIX M SKOHOMHUYECKHX
Mep, KOTOPbIE CIIOCOOHBI CHU3UTh YPOBEHB 3arpsi3-
HEHUS U APYroro HEraTUBHOTO BO3JICHCTBHS aHTPO-
[TOTEHHON JEeSITeTFHOCTH Ha TOYBBI, BOCCTAHOBHUTH
JeTpaJupoBaHHbIE 3eMJIM U CO3IaTh YCIOBHS UIS
PaIOHANTBHOTO HCIIOIE30BaHUSI.

OKOCHCTEMHBIN TOJX0J] B MPUHATUU TOCYIap-
CTBCHHBIX peIHCHI/Iﬁ B Kaszaxcrane HaxoJuTcCsa Ha
HaYaJlbHOW CTaauMl Pa3BUTHS W IOKa €l UMeEeT
HE3HAYUTEIIBHYIO POJIb B TOCYIapCTBEHHOM YIIPAB-
neHun. Pa3BuTHE OpraHMYECKOTO 3eMIICNEeNus, KO-
TOpOE OBI MOTJIO YIIYYIIUTH CUTYAIIUIO C KAYeCTBOM
U IJIOZIOPOJIUEM 3eMeIb TAKKE OCTAETCS HepelleH-
HBIM, XOTSI 3aKOH 00 OpraHMYECKOM 3eMJICACIHH
MPUHAT. B CBS3W € 3TUM aKTyalbHOCTh NaHHOTO
WCCIIEIOBAHMUS 3aKII0UaeTcss B OPMUPOBAHHUHU (-
(beKTUBHBIX TIPABOBBIX Mep, 00ECIEUNBAONUX pa-
[IMOHATIFHOE WCIIOJIb30BaHHUE W OXPaHy IOYB Kak
OHOT'O U3 BayKHEHIINX MMPUPOJHBIX KOMIIOHCHTOB
OKpY>Karolel cpebl.

OO0BeKTOM UCCIIeIOBaHUS ABIISIOTCS 3eMEIbHBIC
pecypesl Kazaxcrana. [IpenmeTrom wucciieoBaHus
BBICTYIIAET CHCTEMa METO/IOB ¥ TPABOBBIX MEXaHM3-
MOB OXpaHBI 3€MENFHBIX PECYpCOB OT AETPaTalliu
3eMeNBHBIX pecypcoB. Llenbio mcciaenoBaHus Mo-
CIIy’)KHJia HEOOXOAMMOCTh Pa3pabOTKU IpeIIoxkKe-
HUM K TIpaBOBOM OXpaHe 3eMelb OT Jerpajaluy B
YCIOBUSX TTI00ATBHOTO MOTETUICHUS.

MarepuaJibl © MeTOAbI

J1d HanMcaHus Hay4YHOM CTaTbU MCIOJIb30Ba-
JIUChH CIEIYIOLUINE METOABL: KOMIUIEKC METOA0JIOTH-
YCCKUX MOAXOA0B U METOAOB HAYUYHOI'O IIO3HAHMA,
B TOM 4YHCJE 3KOCHUCTEMHBIH, MH(OPMAIMOHHBIM,
aHaJIM3 CTAaTHCTUYECKUX MAaHHBIX, KOJUYECTBEH-
HBbIC U KAa4YCCTBCHHBIC MCETOAbl AAHHBIX, KOHTCHT-
aHanu3 ¥ Apyrue. B kauectBe MHPOpPMAaIMOHHOMN
0a3bl CIIy>KWJIN Hay4HbIE TPyAbl 3apyOeXKHBIX U OT-
CUCCTBCHHLBIX YUYCHBIX, 3aHUMAIOIINXCA Hp06neMa-
MU II100aNbHOrO MOTEIUICHHS, Aerpajaliy HOYB U
MpaBoOBOM oxpaHo# 3emenb. Kpome 3Toro, JaHHbIe
JJIs1 UCCIICJOBaHUA 6paJ'II/ICI: U3 CTAaTUCTHYCCKUX
coopHukoB Kaszaxcrana, HallMOHaNBHBIX OKJIAI0B
00 DKOJIOTUYECKON CHUTYaIllH, OMyOJINKOBaHHBIMU
COOTBETCTBYIOUIMMHM MMHHCTEPCTBAMH U HUX Be-
JIOMCTBaMu. B craTbe HCIOIb30BaINCh MaTepHabl
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OOH, mpaBHUTEIHCTBEHHBIX W HETPaBUTEIHCTBEH-
HBIX OpraHW3aluii, Hay4HblE IOKJIAAbl, MPOEKTHI
U nMyOJMKaluM 1O TeME HCCIICAOBAaHMSA U CICIH-
anu3upoBaHHbIe VHTEpHET-UCTOYHUKH, MarepHha-
7Bl 3apyOeKHBIX HcchenoBanui, Mmatepuaisl CMU
U pe3ysbTaThl MCCIEN0BaHMs, TOIYIEHHBIE JTHYHO
aBTopamu. IIpaBoBbIe OCHOBBI 3KOJIOTHMYECKOH O€3-
OIIACHOCTH YEPHAINACH U3 HKOJIOIrHYECKOr0 KOAEKCa
PK, a Taxxe MeXIyHApOIHBIX KOHBEHLIUHA U IOJO-
YKEHUH.

O030p JuTEpaTyphbl

W3MeHeHne KIMMaTta W I100anbHOE MOTEIlIe-
HHUE MHOTHMH TOCYAAapCTBAMH PacCMaTPHUBAIOTCA
ceifyac Kak OJMH M3 CEPHhE3HBIX BHI30BOB. J[aHHEBIE
M3MEHEHHS B MPHUPOJC OKAa3bIBAIOT CEPHE3HOE BO3-
JIEHCTBHE Ha SKOHOMHKY U TOJIUTHKY TOCYIapCTB.
[Ipu 5TOM SKOJOTH COTJIACHBI B TOM, YTO JaHHBIE
KIMMAaTHYSCKUE M3MCHCHMS SBIISIOTCS YacThIO
3BOJIIOIIMOHHOTrO Tpoiiecca. JlaHHBIN mpoliecc ocy-
IIECTBIISIETCS MEUICHHO U YacTO SBJISETCS He3aMeT-
HBIM, 2 BBIPAXKACTCS JIMIIb B HEKOTOPBIX BPEMEH-
HBIX KITUMaTHIeCKUX (IYKTYallnsix, B BUIEC PA3HOTO
po/ia MPUPOTHBIX aHOMAIIUU TT0 BCEMY MHpPY (HaBO-
JTHEHW, 3aCyX, YparaHoB U T.II.).

B mocnemnme mecsATHIETHS OTMEUaeTCs POCT
MCCJICIOBaHUN TPOOJIeM Jerpanaluu 3eMelb B
CBSI3W C U3MEHEHHEM KiIMMata. Psij 3apyOeskHBIX
WCCIICTOBAHWI TIPOBEIM aHamnu3 0as3bl JTaHHBIX
Webof Science HayuHBIX HCCIEIOBAHUU IO MPO-
OieMaM jerpamanuu 3eMens 3a rnepuon ¢ 1990 no
2019 roa, KOTOPHIH MOKAa3al, 9TO YMCIO MCCIIEN0-
BaHMI YBEJIMYWIOCh. B aHHOU BRIOOpKE HaXOIM-
JUCh WCCIIEAOBAHMs, OXBaThIBatomme 93 cTpaHbI
WA PETHOHA, U3 KOTOPBIX BEAYIIUMH IO 00BEMY
ucciaenoBanui spisiorcsa Kuraii, CIIIA, Benuko-
Opuranus, ['epmanms m Actpamus. OTMedeHO,
YTO B IUIAHE HCCIICIOBaHUs Mpo0OiieM jerpajaa-
WU 3€MEIb MEXAY dTUMH CTpaHaMH OTCYTCTBY-
€T TeCHOE COTPYIHUYECTBO. AKIIEHT M OCHOBHOE
HaIpaBJICHUE HCCIEIOBaHUN C(POKyCHpOBaHBI Ha
3a71a4aX BOCCTAHOBIICHHS 3€MEJIb U yCTOMUYHUBOTO
ympasieHus 3eMeinbHbiMu pecypcamu (https://doi.
org/10.3390/1and9010028).

Hns sxonornueckoit cutyauuu Kazaxctana B
YCIOBHSIX M3MEHEHHUS KIIMMara OCTPO CTOWT IIPO-
OJieMa TMOBBIIICHUS CPEAHETO/IOBON TEMIICPATYPHI,
TaK KaK Hallla CTpaHa HaXOJUTCS B 3HAYUTEILHOU
VIQICHHOCTH OT OKCaHOB W HAOIFOMAeTCs IIepHO-
JIUYECKH JEPUIMT OCATKOB, a OOJbIIE TOJOBHHEI
3eMeib [TO/IBEPIKEHBI PUCKY ommycThiHMBaHus. Cle-
IIyeT OTMETHTH, YTO JIUTEIHHOCTH MOHHTOPHHTA
BO3/yxa Ha 3emJie coctaiseT Bcero 150 ner. Cpen-
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A. Tynenoga, I'T. AlirapuHoBa

HAs TeMIeparypa Bo3ayxa 3a mociegnue 100 et
yBemmumiiack Ha 0.6 rpamyca (Laiitypa 2021).
Merteoposoruueckue naHHele o CeBepHOMY
n LentpansHomy Ka3zaxcrany moka3pIBaloT MO-
BBILIIEHHUE TeMIlepaTypsl 3a nociaeauue 100 jget ot
1,7 no 2 rpagycos no Lenscuto. B cpennem no Ka-
3aXCTaHy CKOPOCTb IIOBBILIEHUS CPEIHErOA0BOH
TeMIiepaTyphsl Bo3ayxa 3a mepuwon 1976-2019 rr.
cocraBmia 0,30 °C kaxzapsie 10 net. [Ipu aTOM aHo-
MaJIbHasi CpEIHET0I0Bas TEMIIepaTypa BO3ayXa co-

craswia +1,59 rpagycos no Llenscuro. B 3anagnbix
1 I0KHBIX pernoHax Kasaxcrana Obu1o MOBbIILIEHHE
CpeIHEeroI0BOi Temmepatypsl Ha 2 Tpamyca (Ha-
nroHanbHBINH Mokian 2019). bonmee CHUIBHBIA pocT
TEeMIIEpaTypsl HAOMIOJANCS B 3UMHUI CE30H — 1O
5-6 rpagycos.

Ecau paccmotpets nepuon ¢ 1895 roga, To Ha
tepputopun Kazaxcrana Habmromaercss pocT cpel-
HErojIoBoil TeMreparypsl. B nocnennue HecKoIbKO
JOECATHWIETHH 3TOT TEMIT YCKOPSETCS.

EERRCECEEEEEass i s ECEEEERERRRES

PucyHnok 1 — Cpeznnsist ronoBasi aHOMaJIUsL IPUIIOBEPXHOCTHON TeMIepaTypbl
Ha tepputopru Kazaxcrana 3a 1884-2019 romst

UccnenoBanue mnpobieM T1i100aIbHOTO IOTe-
TUICHHS Ha TMPOIECCH JeTpalalliil M OITyCThIHHBA-
HUS 3eMeTb OBIJIO MPOBEIEHO MHOTMMH YUYECHBIMHU.
bensrubaee M.E. B cBoeM Tpye MPUBOIUT aHATTN3
BO3JCHCTBUI HA 3€MJIM MOJ[ BO3JCHCTBHEM IOTE-
TUIEHUs KIUMarta. M mporHo3upyer, 4yTo eciiu Ipou-
30i1€T MaKCUMaJIbHOE TMOTEIJICHUE, TO IPUPOAHBIE
30HHBI epemecTaTcs B Kazaxcrane Ha 350-400 kM ¢
tora Ha ceBep (benprudaes 2021). Takum o6pazom,
MOkHO Oymer Habmonath Ha rore Kasaxcrama 0o-
Jiee 3aCyIUTMBYIO TOTOAY, @ Ha CEeBepe — MOBBIIIE-
HUE cpenHell TemnepaTypsl. M cTaHET BO3MOKHBIM
BBIPAILUBATh T€ CEJILCKOX03HCTBEHHBIE KYJIbTYPHI,
KOTOpBIE paHee POCIIU TOJILKO B 00JIee TEIUIBIX H0XK-
HBIX IPUPOAHBIX 30HAX.

Taxkoe M3MEHEHHE KIMMaTa CBHUIETENbCTBYIOT
0 BBICOKOM PHCKE ONMYCTBIHMBAHUS 3€MEIlb Ha [ore
Cubupu u CeBepHoit Azuu. HaGmogaercs mpen-
PAacIIOIOKEHHOCTh NaHHBIX TEPPUTOPHI K Jerpaja-
I[UY TI0YB I10 NMPUYMUHAM II100ATBFHOTO MOTEIUICHUS
Y aHTPOINOTEHHOTO BO3ICUCTBHS Ha mpupoay. Mo-
T'YT BO3HUKHYTb CJIEAYIOIINE HETaTUBHBIC HOCIE-
CTBUS: 3aCyXa, MOXapOOIacHbIe MEePUOJIbl, CHUXKE-
HHE TUI00PONS [TOYB, HCUE3HOBEHUE BOAOEMOB.

Honrux C.A. cuuTaeT, 4To Takas JUHAMHKA
pocTa CpeaHeroJoBON TeMIIEpaTypbl B pPErHoHe
NPOIOJDKUTCS MM Ja’ke YCKOPHUTCS TEMI pocTa, a

JMHAMHMKA KOJIMYECTBA OCAIKOB OYJET CHUKATHCS
(Honrux 1997).

MHuorue 3apyOexHbIE HCCIeI0BaTeNd PacKphI-
BaJIK IPO0JIEMY U3MEHEHHS KIIMMaTa ¢ pa3IuIHbIMH
MOCIIEACTBUSMU B COITMATLHO-D)KOHOMUYECKOH K13~
uu obmectBa. Kathleen Hermans, Robert McLeman
(https://doi.org/10.1016/j.cosust.2021.04.013)  ot-
MEYar0T, YTO 3aCyXa SBISCTCS CYIIECTBCHHBIM (pak-
TOPOM JIeTpafalliy 3eMelb, 9TO, B CBOIO OYepeb,
OKa3bIBACT HETaTUBHOE BO3/ICHCTBUE HA 3aBUCSIIIES
OT PECYPCOB CEILCKOE HACEICHHUE U MOTCHIIMATHHO
MOJKET TIPUBECTHU K MOTEPE CPEICTB K CYIIeCTBOBA-
HUIO M TOCJICIYyIOIIeH MHIPAllid U3 3aTPOHYTHIX
paiioHoB. Jlerpaganus 3eMelb OYEHb CUJIBHBIN
y/Iap MOKET HaHEeCTH 10 OETHBIM PETHOHAM CTpaH,
KOTOPBIC MOJABEPKCHBI 3THUM DKOJOTHYCCKHM IIPO-
neccaM. BoJBIIMHCTBO HACENIEHUS B TAKUX CTPaHAX
MIPOXXUBAET B CEIHCKOXO3SHCTBEHHBIX PETHOHAX,
B KOTOPBIX MaTepUAILHOE 0JIarornojyyue 3aBUCHT
OT KadecTBa 3eMenb. Bo3pacTaer pucK yBelTU4eHUS
OemHOCTH (https://doi.org/10.1038/s41893-018-
0155-4).

Crpoc Ha TII00ANbHBIE 3€MENbHBIE PECYypCHI
pacTeT 1o Mepe pocTa YHCIEHHOCTH U 0J1arococTo-
SIHUSI HACEJICHUS MUpa, OJIHAKO 3JI0POBBE U MPO-
IYKTUBHOCTH 3eMiM yxymmarorcs (Montanarella
2016).
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VYcunenne KOHKYPEHILIUU 3a 3€MeJIbHBIE pecyp-
CBI TIPUBENIET K YCHJICHHIO COIUAIIBHON U MOJIUTH-
YECKOW HECTaOWIIBHOCTH, YCYI'yOJICHHIO MpoOiieM
MIPOJIOBOJIBCTBEHHOM 0€30MaCHOCTH, HHUIIETHI, KOH-
(muxroB u murpanuu (UN-Habitat-GLTN 2016).

Boprba ¢ nmerpamanueii 3eMenb OyAeT crnocoo-
CTBOBAaTh CMATYEHHUIO TIOCIEACTBHI H3MEHEHUS
KJIMMaTa ¥ ajanTalii K HEMY, a TaKKe COXpaHe-
HUIO OMOJIOTUYECKOro PasHOoO00pa3usl, TOBBILICHUIO
MIPOJIOBOJIBCTBEHHOW OE€30MMaCHOCTA U yCTONYNBO-
CTH MCTOYHHKOB CPEICTB K CYIECTBOBaHHUIO (Sci.
Policy 2007).

UccnenoBannss u mporHo3sl  MeTeopomoru-
yeckoro arentrctBa CoeamnenHoro KoposescTsa
(UKMO) cBUAETETLCTBYIOT O MAaKCHMAaJbHOM IIO-
TeruieHnu Ha Tepputopun Kazaxcrana. [lo ux man-
HEIM CTETHasl 30Ha OyIeT Uc4e3aTh, a MOIYITyCThIH-
Hasl pacIIUPATH CBOU TCPPUTOPUH.

B pamkax crparermdeckux Mep mo 6opnbe c
omycteiHuBaHueM B PK no 2025 roxa ommcana ne-
rpajamnus 3eMellb Kak OJWH W3 HEeTaTHBHBIX (Dak-
TOPOB COIMAIIFHO-I)KOHOMHUYECKOTO BO3JIEHCTBUS.
ConepxkaHue TEpPMHUHA «OIMYCTHIHUBAHUE) TPUBE-
neno B «Konsenuun OOH no 6opb0e ¢ onmycThIHH-
Banuem» bonH, 1994: «OnycThIHUBaHHE O3HAYAET
JIeTpasialliio 3eMellb B 3aCYIIIIUBBIX, IOTY3aCyIIIH-
BBIX M CyXUX CYOTYMHJIHBIX paiioHaX B pe3yJbTaTe
JIEHCTBHUA pa3TUYHBIX (DAKTOPOB, BKITIOUYAsl M3MEHe-
HUE KJIMMaTa U JACSITeIbHOCTh YeTIOBEKaY.

B sto0it e KonBeHuu npuBoguTCs onpenene-
HUE TEPMUHA «JIeTPafanns 3eMellb» KaKk CHIDKEHIE
WU TOTEPI0 OMOJOTHYECKOM M IKOHOMHYECKOU
MIPOJYKTHUBHOCTH B PE3yJIbTaTe 3eMIIETIOIb30BAHUS
WM IEHCTBHS OHOTO MIIM HECKOJIBKUX IPOIIECCOB,
B TOM YHCIIE CBSI3aHHBIX C JEATEIbHOCTHIO YeNIOBe-
ka. Kpome aToro, nerpaganus 3eMellb MOXET OBITh
BBIp@)K€HA KaK pe3yJbTaT: BETPOBOM WM BOJHOMN
SpO3UH TIOYB; CHUKCHHUS KaueCTBEHHBIX XapaKTe-
PHUCTHK TOYBHI ((PU3NIECKUX, XUMHUECKUX U OHO-
JIOTHYECKHUX CBOMCTR); TOJITOCPOTHON TTOTEPH €CTe-
CTBEHHOT'O PaCTUTEIHLHOTO MOKPOBA.

B mmpokom cmbicie nmerpaganus 3eMId OIpe-
nensercss Kak (opMa yXyIIIEHHS €CTeCTBEHHOTO
MOTEHIMAAa 3eMJIM, KOTOpas OKa3bIBae€T BIUSHUE
Ha IEJIOCTHOCTh JKOCHCTEM ITyTeM CHIDKEHHUS WX
YCTOMUMBOCTH 3KOJOTMYECKON IPOIYKTHUBHOCTH
WM UX €CTECTBEHHOW OMOJIOTMYECKON MPOTyKTHB-
HOCTH W CTIIOCOOHOCTH K BoccTaHoBieHUIO (XKyma-
6aes 2012).

Pe3yabTarhl n 00cy:x1eHue

[Ipobnembr obecrieueHus IKOIOTUIECKOi 6e30-
MACHOCTH M PAIlMOHAIBHOTO MPHUPOIOTIOIB30BAHUS
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yoKe JIaBHO MPUOOpEeIH «HaTHAITMOHATBLHBIN XapaK-
TEp Y MPOJIOJIKAIOT OCTABATHCS B IICHTPE BHUMAHUS
MEXIyHapOIHOTO cooOriecTBa. B mocneqame rosr
Kazaxcran cran nmpruHMMaTh aKTHBHOE y4dacTHUE B
nestenpHoctd FOHEIL B 2016 r. patuduunposan
[Tapmxckoe cornamenne no knaumary ot 2015 r.
(http://docs.cntd.ru/document/542655698), akTuB-
HO pa3BUBACT MOJIXOJAbI K 00ECIEYEHUIO yCTOWYH-
BOTO pa3BHUTHS, COBEPIIEHCTBYET SKOJOTHYECKOE
3aKOHOAATENILCTBO, OCHOBBIBASICH HA I[eJIecO00pas-
HOCTH M pealbHOH BO3MOXKHOCTH HCIIOJIb30BaHUS
MOTEHI[AIa MEXIyHAPOIHBIX OpPTaHU3AUN U MH-
POBOTO OMBITA IS PElICHHS COOCTBEHHBIX KOJIO-
TMYECKHX 3a]ad.

C 1 wmromst 2021 roma B pecryOJuKe IeHCTBY-
eT HOBbIM Okonornyeckuit xonmekc PK (DK PK)
(Oxonornyeckuii kogekc PK ot 9 suBaps 2007 r.).
Hoggrit DK PK 6azupyercs Ha 10 mpuHIIMIax: mpe-
JOTBPALICHUS; MCIPABIICHUS; MPEIOCTOPOKHOCTH;
MPOTIOPITUOHANBHOCTH;, «3arpsA3HUTENh TUIATUTY,;
YCTOWYHMBOTO DPAa3BUTHS, HWHTETPAINH; TOCTYITHO-
CTH 9KOJIOTUYECKOH MH(POpPMAaLIMH; 00IECTBEHHOTO
y4acTusi; dKOcHCTeMHoro moaxona. OmHako, nei-
CTBHE 3THUX MNPHUHIMIIOB HYXIAETCA B IpPaKTUYE-
CKOM anpo0anuu, K KOTOPOH JHLa, TPUHAMAIOIINE
yIpaBleHUYECKHEe pelleHnus B cdepe ympaBieHUs
MPUPOJHBIMU PECYpCaMU U OXPaHBI OKpYKaromien
Cpelbl, 3a4acTyI0 He TOTOBEI.

[IpoBenenHoe wccnenoBaHUe MPABOBBIX MeXa-
HU3MOB OXpaHBI 3€MEJBHBIX PECYpPCOB IOKa3allo,
4TO IOpHIMYEcKas Hayka Bcé emé paccMarpHBa-
€T 3eMJII0 KaK CPEeJCTBO MPOM3BOJCTBA, a HE Kak
4acTh OKpY)Kalollel Cpesibl, TaK KaK B paMKax HO-
BOM CTpaTeruu «3eJIeHOH HSKOHOMHKH» HE00XO-
IUMO BBIpa0aThIBaTh HOBBIE COOTBETCTBYIOIIHE
MOIXOJbI K IOHUMAHUIO 3€MJIH, €€ TUIOAOPOAMIO U
MpUYUHAM Jerpafanud. B Ommxkaiimem Oyayriem
JIOJDKEH C(OPMHUPOBATHCS DKOCHCTEMHBIN MOIXO
B FOCYJIApCTBEHHOM YIPABICHUH M MBIIUICHUH Ha-
ceneHus. Takod MOAXOX MHpeArNoyiaraeT CUMOHO3
9KOJIOTUYECKNX, SKOHOMUYECKHMX ¥ COIHAIBHBIX
MPUHIMIIOB yNpaBieHUs OWOJOTHMYECKHUMH U (PH-
3MYECKUMHU IKOCHCTEMaMH, MPECIeIyIIUMU TPH
OCHOBHBIE II€JIA: DKOJIOIMYECKOW YCTOHYHMBOCTH,
OMONIOTHYECKOTO pa3Hoo0pa3us W TMPOIYKTUBHO-
CTH OKpYyXkarorier cpezpl. [loHsATHE SKOCHCTEMHOTO
ympasienns, Beipadbotanaoe FOHEIL, dokycupyer-
Cs Ha YCTOMYMBOCTH IKOCHCTEM C LieNbi0 olecre-
YeHHUS DKOJIOTUYECKHX M TYMaHUTApHBIX IOTpPeO-
HOCTEH B OymaymeM. A ToKa B IIOHUMAaHUW OXPaHbI
3eMJIH U OKPY>KaloIIeH Cpeibl OTCYTCTBYET MOHITHE
[EHHOCTH TIPUPOJIBI, & €CTh IIEHHOCTh MPUPOIHBIX
pecypcoB, HET MIOHUMAaHHS IICHHOCTH BOJIBL, a €CTh
BOJIHBIE pecypchl. AMepHukaHckue ydyensie . ITa-
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mukakuc 1 B. [uxpuHnyuc oOpaTuiy BHUMaHHE Ha
TO, YTO DKOCHCTEMHBIA TOAXOJ SBISIETCS HOBBIM
U KOMIUIEKCHBIM, YTO OOYCJIaBIMBaeT €ro Ipak-
TUYECKYIO LIEHHOCTh AJI1 CHUCTEMBI COBPEMEHHOI'O
MeHemkMenTa (Pavlikakis 2000). OcHOBHBIM 00B-
€KTOM YTPaBIIECHUS B PaMKax dKOCHCTEMHOTO TOJI-
X0J1a SIBJISIETCS] DKOCUCTEMA KaK TJlaBHAs CTPYKTYp-
Has eIMHUIIA.

Heo0xoauMo mMpyHUMATEL YIPABICHUSCKUE Pe-
IICHHS, BIUSIONIAE HA DKOCHCTEMBI, C YUETOM II0-
HUMaHus CBA3€H C MPUPOAHBIM KanuTajaom. Pazpe-
HIUTh KOHPIIMKT MEXKIY DKOJIOTHEH U SKOHOMHKON
B HOBOM TBICSYEIIETHH MOXKHO C HCIOJIh30BAaHHEM
HAayYyHO OOOCHOBAHHOH OIIEHKH KOMIpOMHCCOB. K
MIPUMEPY, PACIIUPEHUE U OYUCTKA 3eMEJb IS IIepe-
BOJIa UX B TAIITHIO BKJIIOYAIOT KOMIIPOMHCC MEXITY
YBEITUYICHUEM MPON3BOCTBA MPOAYKTOB IMUTAHUS U
3alUTON OMOJIOTUYECKUX PECYPCOB, IPU PEIICHUU
BOIIPOCAa O BBIPYOKE Jieca HMEEeTCs KOMIIPOMHCC
MEX]ly JOXOJaMH OT TIPOAAKHU IPEBECUHBI U COKpa-
[IEHUEM TOTJIOLIECHUS JIeCaMH YTJIEKUCIIOro rasa B
atMoc(epe 1 BETpoBOi 3po3uu nouB. Emé no cux
TOp HE pelleHa dKOoJIornyeckas nmpobiemMa B CTOIH-
e ¢ o3epoM Mainblil Tangplkoib — HE yUUTBIBAIOTCS
AKOCHUCTEMHBIE (haKTOPHI IIPH 3acTpoiike ropoaa. To
€CTh Ka)XJI0€ TaKO€ pellIeHHe BIIOCIIEACTBUN OKa3bl-
Ba€T CYIIECTBEHHOE BIUSHUE HA 3KOCUCTEMBI.

CoriracHo Jkojormdeckomy kogmekcy PK 3em-
JIM TIPEJCTABISAIOT 3€MHYIO IOBEPXHOCTh WM Tep-
PUTOPUIO ISl YIOOBJIETBOPCHUS MAaTEPHUAIBHBIX,
KyJIbTYpPHBIX H IPYTUX TOTpeOHOCTEH obmecTBa. B
cratbe 228 OK PK mpencraBiena cyTh 3eMIH Kak
pecypca, KOTOPbIi UCTIOIB3YETCs MM MOXET OBITh
WCTIOJB30BaH B KAUYECTBE yIOBIETBOPEHUS MOTPEO-
HocTel obmiecTBa. [IpocnexkuBaercs: MOTPEOUTENb-
CKHH TIOJIXOJT K 3eMJIE.

Kaxk ykazano B DxonormdeckoM konekce PK, me-
rpajanys MoYB BEIPAXKACTCS B yXYAIICHUN CBOHCTB
M COCTaBa IMOYBHI, OTPEACISIONIHNX €€ II0JJ0POIHUE,
B pe3yJbTaTe BO3JCUCTBHSI TPHUPOAHBIX WM aH-
TPOIOTEHHBIX (aKTOPOB. VICTOLICHHBIMU TTOYBAMHU
CUMTAIOTCS T€ TIOYBBI, KOTOPHIE MOIHOCTHIO yTpa-
TWIA CBOM IUIOJAOpPOJHBIE CBOWCTBA. B mTore 1eH-
HBIM B 3€MJISIX JIJIsl YIOBJICTBOPEHUS MOTPEOHOCTEH
oOmiecTBa siBisieTcss uX mronoponaue. [loBwimenne
TUTOAOPOMS TIOYB MOXKHO CUHTATh OCHOBOW OOpPbH-
OBI IPOTHB JIErpaIalliy OYB.

B nacrosmee Bpemst okono 76% Bcelt TeppHUTO-
pHUH yXKe TOABEP)KCHO JeTPalaliid U OMyCTHIHUBA-
HHIO, a3 186,5 MuiH ra nactOMI 48 MiIH ra JOCTUIIH
CcBOeM KkpaiiHeil nerpaaamnuu. [lmomaan Manomniono-
POJHBIX 3eMeJb B HAIIEH CTpaHe COCTABISIOT OKOJIO
75% ot Bceilt TeppuTOopHH, 4TO TpeOyeT F3PPEeKTHUB-
HBIX ¥ CPOYHBIX Mep MO BOCHPOM3BOJCTBY ILIOJO-

ponus (https://agbz.kz/pochvennoe-plodorodie-
sohranit-ne-pritesnyaya-fermera/).

VYiydmenue TUIOA0pOAHsS 3€MeNb B YCIOBHUSX
I00aIbHOTO KpPU3HCa MPOJOBOIBCTBUS M MPOJIO-
BOJIBCTBEHHOW WH(IIAIUU SBISETCS OYEHb aKTy-
anpHBIM. Ilpm Takoif ocTpoil mpobieMe OTHUM W3
BapUaHTOB IPAaBON OXpaHbI CTAaHET MPHUHITHE 3a-
koHa «O0 oxpaHe mouBy» M «O TOCyIapCTBEHHOM
peryInpoBaHUHU OOECTIEUeHHsI TII0JOPOIUS 3EMEIb
CEIBCKOXO3SIICTBEHHOTO HA3HAUCHUS», TAaKHE 3a-
KOHBI UMEIOTCSA B JPYTUX CTpaHaX. Takxke MOXKHO
C03/1aTh TOCYAApPCTBEHHYIO mporpamMmy «llmomopo-
Jie», Kotopasi OyJeT HalpaBJicHa Ha 00eCIIeueHHE
IIPOJIOBOJILCTBHEM HaceJICHHE CTPAHEI.

Becnoii 2022 roga B Kazaxcrane Obi1a 3adpukcu-
poBaHa rozxoBast HHQ U okoio 13-14%. Onnako,
Ha MPOJIOBOJIbCTBEHHBIE TOBAPHI 3HAYUTEIHHOE I10-
BBIIICHHUE IICH B FOJIOBOM BBIPAKCHUH OTMEUYCHO Ha
TaKue TOBaphl, Kak caxap-mecok — 60,5%, cBexue
oo —31,5%, myka — 29,9%. IIpogoBoabCTBEH-
Hass MHQIAIUS OpeBbIaeT o0Iy0 HHQIAIUIO B
2-3 pasza. Kpome 3toro, nporsosupyercs pocT Ha-
cenenus 10 9,1 mupa yenosek k 2050 roxy. Bo3pac-
TaeT Harpy3ka Ha CEIbCKOXO3SMCTBEHHYIO OTPACIb,
a CIeJI0BaTeNIbHO, U Ha 3€MJIU CENbCKOXO035UCTBEH-
HOTO Ha3zHadeHHsA. TpedyeTcs MOBBIIIEHHE TPOU3-
BOJUTEILHOCTH U POCT IUIOJIOPOMSI TTOYUB, BHEAPE-
HUe 3HepProdpPeKTUBHBIX TEXHOJIOTUH B CEITHCKOM
XO3SIICTBE W HCIONB30BAaHUH 3eMellb. Tak kak 0e3
JIOCTaTOYHOW PETyJUPOBKA M HOBBIX IOJXOI0OB B
CEJIBCKOM XO3SUCTBE KOJMYECTBO TOJIOAAIOIIUX B
Ommxaifime AecATuieTds OyneT YBeIHIHBATHCS.
C npyroit cTOpoHBI, OITyCTHIHUBAHWUE TEPPUTOPUIN
OxHoit n LentpansHoit A3uu OyIeT CHUXATh ypo-
’)KalHOCTh U MOKET YTPOXKaTh MPOJIOBOJIbCTBEHHON
Oe3onacHocTH OoJiee OJHOTO MWIIIHAPJIA YETOBEK.
B Kazaxcrane yxe HaOmogaeTcs paclIMpeHHe
30HBI MTOJTYITYCTHIHU Ha CEBEP.

[Tnonopoaue mMo4YB B OCHOBHOM 3aBUCHUT OT CO-
JIepKaHMsI B HEH eCTECTBEHHOTO Tymyca. B cpenHem
mouBkl Kazaxcrana comepkat okomno 2% rymyca. 1
TpeOyeTCss BHOCUTh OpPraHMYECKUE YI00pEHMSI, YTO-
OBl 3aIyCTHTH MPOIECC BOCCTAHOBJICHUSA W YIyd-
meHus1 mo4B. JJIs 3TOrO MMEIOTCS OpraHudecKhe
ynoopenuss — Ouorymyc. [loaromy 3TOoT BOMpOC
HaJ0 PEryJupoBaTh Ha TOCYJapCTBEHHOM YpOB-
He. Ha ceromHsmHuii JAeHb CYIIECTBYET IpoOiIe-
Ma CEJIbCKOTO XO3SAHCTBa, KOTOpAas 3aKIHOYAeTCs B
BBICOKOH CTETEHU 3aBUCHMOCTH OT MHHEpPaIbHBIX
yAOOpEeHHM, XUMUIECKON 00pabOTKH MECTUIIUIAMHU
Y repOuImIaMu mouBkl. [1o MHEHHIO OONBITUHCTBA
KpPYTHBIX ()epMEpOB, CUUTAETCS, YTO HENB3S IMOITy-
YUTh JIaXe CPEAHECTATHUCTUYECKUNA YPOBEHBH YpPO-
*kasi 0€3 UCTIOIB30BAHUS XUMUYCCKON 00pabOTKH U
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HpaBOBa}I OXpaHa 3€MEJIbHBIX PECYPCOB OT ACTpajallui B YCIIOBUAX I00aIEHOTO MOTEIICHUS U H3MEHEHHS KIIMMara

no0aBneHns: OOJBIIOTO KOIMYECTBA MUHEPAJIBHBIX
ynobpeHuii B mouBy. Te, KTO 3aHUMaeTCs 3eMiIe/ie-
JIUEM B TPOMBIIIJIEHHBIX MaciuTabax M pearn3yeT
CBOIO MPOXYKIMIO KaK Ha BHYTPEHHEM PBIHKE, TaK
¥ Ha JKCIOPT, CHIFHO 3aBUCST OT MCTOIH30BAHUSA
yI00pEHUIA.

Kak u3BecTHO, BHECEHUE B IOYBY TaKOrO KO-
JTTYECTBA XUMHUYECKUX yIOOPECHHM Ha €XETOTHOU
OCHOBE IPHUBOAMUT K M3HOCY TOYBBI U HapyIIEHUIO
JKOCHCTEeMBI. JlaHHBIE YHOOpeHUs AT KpaTKo-
CpouHBIA 3(PGEKT W BBHI3BIBAIOT CHJIBHYIO 3aBHCH-
MOCTh OT WX HCIOJb30BaHUS, YTOOBI OOCCIICYUTH
MIPUBBIYHBIN YPOBEHb ypokaliHOCTH. M GONBIINH-
CTBO (epMepoB NPHUBBIKINA HCIIOIb30BATH XUMH-
YecKue ynoOpeHHsl, KOTOpble B 3TOM TOAY OYCHb
CWJIBHO BBIPOCTH B IieHe. KpecThsHCKHe X03siicTBa
U KPYIIHBIE CEIbXO3TOBAPOIIPON3BOIUTEIN AKTHB-
HO MOJB3YIOTCS TOCYAAPCTBEHHBIMH CYOCHIMSIMU
Ha MHHEpalibHbIe ynoOpeHus. ExeromHo c rocy-
JAPCTBEHHOTO OIO/KETa B CPpEIHEM OKOJIO 26 MIIpIT
TEHre BHIIUIAYMBACTCS B BUAE CYyOCHANN Ha TIOKYII-
Ky MHUHEpaJbHbIX ynoopenuil. Oxono 70-80% 3tux
MUHEPAJIBHBIX YJOOPEHUH SBISIOTCS WHOCTPAHHO-
ro IPOU3BOACTBA M UMIOPTUpYIOTCs B KazaxcraH.
[Ipu aTOM opranndeckue yaoOpeHus, Kak, HaIpH-
Mep, Ouorymyc, NpoW3BEIEeHHBIH CleNUaIbHBIMU
JOXIIEBBIMU 4YEPBSIMH, HE CYOCHAUPYIOTCA TOCY-
JApCTBOM, YTO CHJIBHO TOPMO3UT Pa3BUTHE Opra-
Hu4eckoro 3emienenus B Kaszaxcrane. XoTs ecTb
(epMephl, KOTOpbIE HCIOJB3YIOT TOJIBKO OpraHu-
YecKHue yIoOpeHHs B CBOCH IeATeTbHOCTH. TO ecTh
HMMEIOTCS IPOTUBOPEYHS — C OJTHOM CTOPOHBI, HEOO-
XOAMMO HE JIOMYCTUTh JAETPafaluio 0B, C APyron
CTOPOHBI, CyOCHANPYIOTCS XUMHYECKUE TTPETapaTsl
U yAoOpeHus, KOTOpbIE UCIIOJIB3YIOTCS TpU obOpa-
0OTKe TIOYB.

Crnenyromas mpobyieMa MpaBOBOM OXpaHBI 3e-
MEJBHBIX PECYPCOB OT Jerpasalliil 3aKJII0UaeTcs B
TOM, YTO MPUCYTCTBYET Cepbe3Has MpodiieMa OIry-
CTBIHUBAHUS, 3aTPOHYBIIAS 110 TUTOIIAAH TTOJIOBUHY
Bcell Tepputopun KazaxcraHa, cBsI3M C 4eM OCTpO
CTOUT BOIIPOC COBEPIICHCTBOBAHHS HOPMATHBHOTO
MIPaBOBOTO PETYJIMPOBAHUSI B OOPHOE C OITyCTHIHU-
BaHHUEM C LIENBIO MPENOTBPALCHUS U MPOPIIAKTH-
KH Tipo0JieM omycThiHUBaHUA. Ho B 3akoHOAATEh-
HBIX aKTax B c(epe OXpaHbl OKpPY>KAIOLIEH Cpelibl
HE MMEEeTCsl YEeTKOr0 MeXaHU3Ma IMPaBOBOTO pery-
JTUPOBAHUS OT JIETPaJalliy ¥ TPOIIECCOB OMYCTHIHHU-
BaHusa. Hanpumep, B Oxomornyeckom koaekce PK
CJIOBO «OIYCTBIHMBAHUE)» BCTPEUAETCS BCETO JIMIIb
LIECTh Pa3, B CIIEIYIONINX CTAThIX Kojaekca: 17, 142,
219, B KOTOpBIX HE yKa3bIBaeTcs IMPaBOBOI cTaTyc
camotii mouBkl. [1o qanHbIM HCTHTYTa MUPOBEIX pe-
cypcoB, 99,2% rtepputopun Kazaxcrana 3aHIMaroT
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3eMJIH, CKJIOHHBIC K OIyCTHIHUBAHUIO, B TOM YHCIIE
3eMJId, KOTOPBIE HAXO/IATCS B IPOLECCE UCTOLICHUS
BOJHBIME pecypcamu. To ecTh OYTH BCSI TEPPUTO-
pus Kazaxcrana mojBep:KeHa OIyCTHIHUBAHUIO U
Jlerpajialiiy, a B 3aKOHOJATENIbHBIX aKTaX U HOpMax
00 3TOM TOUYTH HE yroMuHaeTcs. Tpebdyercs pazpa-
00TaTh CHEIMANILHBIA OTACIbHBIN 3aKOHOIIPOSKT I10
OXpaHe MOYB OT AEerpajalii U OMyCTHIHUBAHUS, B
KOTOpPOM OBI TIPOTIMCHIBAJICSA CTAaTyC TaKHX IMOYB H
OTIPEICIICHHBIA PEXKUM HX HCIIOJIB30BAHUS C IEJIBIO
BOCCTAaHOBJICHUS TUionoponus. Tem Oonee B Mupe
MMEETCS TTOJIOKHUTEIBHBIN OTBIT PabOTHI 10 OOphOe
C OIyCTHIHMBAHUEM U JETpadalrlfieil Mo4B U JOCTHU-
KEHHIO BOCCTAHOBIICHUS Iioopoausi. K mpumepy,
MO>KHO B3$5ITh 32 OCHOBY BEJICHHS CEITHCKOTO X035~
CTBa HEKOTOPBIC BJIEMEHTHl U3 MEPMAKYIbTYypPHl U
BOIOCOEpeTarole TEXHOIOTHH.

brnaronpustHoe BO37CHCTBHE HA IIIOOPOIWC
MOYB OKA3bIBACT OPTaHUYCCKOE BEIACHHUE CEIbCKO-
ro xossiictBa. [locinennue mecsTuineTus: B CTpaHax
3anagaoit EBpombl cokpamiaercs mpuMeHEeHUE M-
HEPATbHBIX YMOOPCHHH ¥ XUMHUYECKHX CPEJICTB
3alUTHl C TENbI0 YBEITUYEHHUS MPOU3BOACTBA Op-
TaHUYECKOW TPOAYKIIMHM W COXpaHCHHUS Owmopas-
HooOpasusa. B Kazaxcrane Toxe eCTh HEKOTOPHIC
yIIydIieHus B JaHHOM HamNpaBJICHWH, HaIMpUMeED,
ObL1 puHAT 3aKk0H B 2015 rogy «O mpou3BoaCTBE
3KOJIOTMYECKOM NPOAYKIUW». [JaHHBIA METOJ Beae-
HUS CEeIIbCKOTO XO3AHCTBA SBISAETCS OIHUM U3 (-
(PEKTUBHBIX MOJIXOJOB B JOJTOCPOYHOU IEPCIICK-
THBE BOCCTAHOBUTH IUIOAOPOJUE MOYB U CHU3UTH
nerpaganuio 3emensb. OMHAKO MPUHATHIN 3aKOH Ha
JIeJie He CTal CIocOOCTBOBaTh Pa3BUTHUIO OpPraHU-
YECKOTO 3eMJIe/ICNs U CelnbCcKoro XoasiictBa. OO
3TOM CBHJIETENBCTBYET OTpHUIATENbHAS IHMHAMUKA
IJIOMIAN OPTaHUYECKUX CEeIhCKOXO3SICTBEHHBIX
3emenb B Kazaxcrane nocie npuHATHS 3akoHa. Taxk,
B 2009 romy 1uromanb TaKuX 3eMeh COCTaBIISLIA
134,9 ThIC. ra, K MOMEHTY IPHUHATHUS 3aKOHA TOCTHUT -
ma 303,4 ThIC. Ta, a MOCIe MPUHATHS HAONIOIAeTCs
CHJIBHBIN criaj TakuX 3eMenb (2017 rom—277,1 Thic.
ra, 2018 rox — 192,1 toIc. ra) (I'puropyx 2020). Ot-
CYTCTBYET 4YeTKas CHCTeMa CepTH(HKAIMHA TaKOTO
MIPOU3BOJICTBA, HET CEPTUPHUIMPYIONTUX KOMITAHHUHA,
KOTOpBIC OBl MMEIH TMPaBO BBIJABaTh cepTUdUKar
OpPraHWYECKOTO MTPOAYKTa. BONBIIMHCTBO 3eMelnb
B Kazaxcrane SBISIFOTCSI apeHIOBAHHBIMUA M OCHOB-
HOH yImop U MOJJep>KKa HalpaBJIeHa Ha KPYIIHBIC
XO3SIICTBA, KOTOPBIC BIAJCIOT WIJIM TIONB3YIOTCA
OTPOMHBIMH 3€MEILHBIMU PECypCcaMH, a Ha TaKHX
IJIOIIAASX 3E€MJIM HEBO3MOXKHO MOAJEPKUBATh U
pa3BHUBaTh OPTaHUYECKHE MTOIXOIBI.

B Kazaxcrane nelicTByeT XOopoIno paspado-
TaHHasl CUCTEMa 3aKOHOB, UMEIOLIUX OTHOUICHUE
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kK YVY3P, ogHako OOJBIIMHCTBO 3aKOHOB HE SIB-
JSIOTCA aKTaMU MPSAMOTO NEHCTBUS W IS UX pe-
anu3anuu HeoOXxoanMa paszpaboTka MHOXKECTBa
MO/I3aKOHHBIX aKTOB Ha Pa3IMYHBIX ypOBHAX. B 3a-
KOHO/IaTEeNLCTBE CYIIECTBYIOT OTJENbHBIE Mpobe-
71, OyOJIMPOBaHUs U MPOTUBOpEUHsi, paboTa Hax
YCTPaHEHHEM KOTOPBIX BEIETCS CUCTEMATHYECKHU.
Crenyer TakXe OTMETHTh HEJOCTATKH B IPaBO-
NPUMEHEHUH 3THUX 3aKOHOB. B 3akoHomaTenbcTBE
IO JIECHBIM U 3€MEIILHBIM pecypcaM He pa3paboTa-
HBI TIPAaBOBBIE OCHOBHI /IS COBMECTHOTO YITpaBIIe-
HUS pecypcami.

UccnemoBanne CcHUCTEMBI TOCYIAPCTBEHHOTO
yIpaBJIeHHs MPUPOJAHBIMU pecypcamu B Pecmy0iu-
ke Kazaxcran, B xoJe KOTOpOro OBUIM IETaabHO
paccMOTpEHBl UMEIOIIHECS B CTPaHE HHCTUTYTHI
rOCYJapCTBEHHOTO YIPAaBACHHUS HPUPOIHBIMU pe-
CypcaMHl M HUHCTPYMEHTHI, MOCPEACTBOM KOTOPBIX
peann3yeTcst ToCyIapCTBeHHAS MOJIUTHKA B JAHHOM
cdepe, TPOJEMOHCTPUPOBAIO OTCYTCTBHE MEX-
BEJIOMCTBEHHO KOMMYHHKAIIMM ¥ KOMILIEKCHO-
ro MoJIXofa B yiydileHnHn »Konoruu KazaxcraHa.
[MpupomooxpaHHOE 3aKOHONATEIBCTBO PACCMATPH-
BaeTCs OOJBIIC C IMO3UIMK Y3KOBEIOMCTBEHHBIX
WHTEpecoB, 0e3 yueTa MHTerpUPOBAHHOTO TOX0/1a
M0 COXpaHEHHI0 OnopazHooOpa3us. XoTs, 1o Hallle-
My MHEHHUIO, Ha CETOIHSIIHUIN JeHb UMEIOTCS BCE
WHCTPYMEHTHI U 3HaHUS O BHEJPEHUU MEXaHNU3MOB,
HaIpaBJICHHBIX HA BOCCTaHOBJICHUE JIETPalipOBaH-
HBIX 3€MENb U, XOTS OBI, CACPKHUBAaHUS TpoIlecca
OITYCTHIHUBAHHUSI.

Co3aHre MHTETPUPOBAHHOW CHUCTEMBI MO MO-
HUTOPHHTY JIETPajialliy 3eMeNlb HA4aJIoCh OTHOCH-
TeTsrHO HemaBHO. OJHAKO B Iporiecce padoT BO3-
HUKJIM TPOOJEeMbl C B3aUMOYBS3KOW BaXKHEMIINX
OCHOBHBIX 3JIeMeHTOB. K HUM OTHOCSTCSI KpUTEpHUU
OIIEHKH, MCXOOHAas WH(OpManus, CpaBHUTEIHHBIC
WHIUKATOPBI, PETyJSpHO OOHOBISIOIIMECS HA OC-
HOBE CTaHIAPTHBIX METOJOB, IaHHBIE IO 3eMIe,
CBSI3b JTAHHBIX, OTHOCSIIMXCS K Pa3jIMYHBIM HUHIH-
KaTropaM, a TaKXKe BKJIIFOUEHHUE COIMAJIbHBIX U IKO-
HOMHYECKHUX (PaKTOpOB B cuctemy. He pazpaborana
CTaHJapTHasl OIlCHKA TEKYIICH CHUTyallud, HET CO-
TJIACOBAaHHOM MPOIEAYPHI JUIsi OOHOBJIICHUS U aHa-
JIU3a TaHHBIX 10 MOHUTOPHHTY.

HecmoTpst Ha TEHICHIIUIO K PACITUPEHUIO YaCT-
HBIX HayaJl B DKOJIOTUYECKOM TIpaBe, 10 Mepe pas-
BUTHS PHIHOYHOW SYKOHOMUKH, TIPH PETYIHPOBAHUN
9KOJIOTMYECKUX OTHOIICHUH JIOJDKEH COXPaHSIThCS
MPHOPUTET UMIEPATUBHBIX METOJIOB PEryIHpOBa-
Hus1. OOMacTh MPUPOIOTIONL30BaHUS — HamOoJee
JKCIUTyaTUpyeMasi CyObeKTamHu cdepa JesiTelb-
HOCTH, M300WIYIONIAasi HAPYHIICHUSMU SKOJIOTHYEC-

CKHX TpeOOBaHMH, TTOITOMY JIEMEHTHI Iy OINIHOTO
mpaBa IMO-NMpexXHeMy OyayT BOCTpeOOBaHBI B OJIH-
Kailee BpeMs M OCTAHYTCS HEOOXOIUMBIMH [0
TeX IOp, MOKa yPOBEHb IKOJIOTUYECKOTO CO3HAHUS
rpakJaH HE CTaHEeT JJOCTaTO4HO BhICOKUM. [loTomy
YTO NPHUHATHIC 3aKOHbI HE YIy4IIAl0T CaMH 110 cebe
9KOJIOTHUYECKYIO 0OCTAaHOBKY, OHH JICHCTBYIOT TOJIb-
KO B TOM CJIy4ae, €CIId UX COOII0IAIOT.

B Kazaxcrane »KkoJormveckoi mpoOiemoit
3eMEJBHBIX PECYpPCOB OT JAerpajallii Ha MPsIMYIO
He 3aHuMaiorcsi. CTPyKTypa TrocydapCTBEHHOI'O
yIpaBI€HHUS HOCTPOEHA TaKUM O0Opa3oM, YTO Cy-
miecTByeT MUHHCTEPCTBO OKOJIOTHH, TEOJOTHU
U IPUPOJHBIX pecypcoB. B e€ cocraB BXonsT He-
CKOJILKO KOMHTETOB: O BOJHBIM pecypcam, Io
9KOJIOTUYECKOMY PETYJIMPOBAHUIO M KOHTPOJIA,
KOMHTET JIECHOT'O XO3sICTBa M KUBOTHOT'O MUDA,
KOMUTET TeOJIOTUU. B MOJI0KEHUSX OMUCAHHBIX
KOMHUTETOB BBIJENSACTCS aKIECHT Ha HEAPOIIONb-
30BaHuE, a HE Ha OXpaHy 3eMejb OT Aerpalaluy.
OgHUMHU W3 OCHOBHBIX (YHKIHUH KOMHTETa 3KO-
JIOTHYECKOTO PETYJIUpPOBaHUs M KOHTpoJsT MuHH-
CTEpCTBA 3KOJOT'HH, T'€OJIOTUH M NPHUPOIHBIX pe-
CypCOB yTBEP)KIEHBI CIEAYIONINE:

- KOHCepBalUsl y4acTKa HeAp U OOBEKTOB He-
JPOTIOJIb30BaHNs, JIMKBUAALUS MOCIEACTBUN IPO-
BEJICHHS OTIepallyii 10 HEJAPOIOIb30BAHMUIO;

- cOOMI0ICHHE IKOJIOTUYECKUX HOPM U HpaBHII
IIPY UCIOJIb30BAaHUU HEIp W IepepadoTKe I0e3-
HBIX UCKOTIAEMBIX;

- COOMI0ICHUE MPOEKTHBIX PEILICHUH MO BOIPO-
caM OXpaHbl OKpYJKaroIeH cpensl MpU N00bIYE U
niepepabOTKe MOJIE3HBIX UCKOIACMBbIX.

IIpu 3TOM B MHHHUCTEPCTBE CENBCKOIO XO3s1H-
ctBa PK cymectByer KomuteT mo ympaBieHHIO
3eMeNbHBIMU PECYpPCaMH, KOTOPBIH B OCHOBHOM 3a-
HUMAEeTCs BblIa4Yel 3eMellb B M0JIb30BaHUE U MOHH-
TOPHHI'OM UX MCIOJIb30BaHUs. A QYHKIMHU 110 YIy4-
LIEHUIO 3eMEJIbHBIX PECYPCOB U TOCTHKEHHIO POCTa
IUTOIOPOJIUST MJIM COKpAILEHHs Jerpajalyd IOYB
HUKTO HE BBIIOJHAET. TakuM 00pa3oM, B yCIOBUSX,
KOTJa 3eMJIsl U 3€MeJIbHBIE PECYPCHI SIBIAIOTCS OA-
HUM U3 HEHHBIX JOCTOSIHUH rocyqapcTBa, mpodieMa
JierpajJialiii 1MoYB Ha MpakTuke He pemraercs. [Ipu
3TOM 0co00e BHHMaHHE YAEJICHO HeIpaM 3eMIIH,
KOTOPBIE PETYIUPYIOTCS COOTBETCTBYIOLIMM MUHH-
crepcTBOM. [IpaBOBOM MeXaHU3M OXpaHbl 3€MeElb
CIIE[yeT pacCMaTpUBaTh KaK KOMILJIEKC 3JIEMEHTOB,
Pa3NUYHBIX MO CBOEH IOPHIMYECKOW MpHUpPOAE, Ha-
3HAYCHUIO U (QYHKIUSIM, HEPa3phIBHO CBS3aHHBIX
MeXIy coOoii o01ieli Henblo B eANHYI0 PETyIsTHB-
HYIO CHCTEMY, COUYETAIOIIyI0 00IIMe MEpbl OXPaHbI
OKpY>Karolleu cpeibl.
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HpaBOBa}I OXpaHa 3€MEJIbHBIX PECYPCOB OT ACTpajallui B YCIIOBUAX I00aIEHOTO MOTEIICHUS U H3MEHEHHS KIIMMara

3akiouenne

B pesynmpraTe mccnemoBaHus OBIIO Ompeere-
HO, YTO JErpajaius MoYB il YCTOMYMBOIO pas3-
BuTHs KazaxcTana umeer ceppe3Hoe 3HAUYEHHE, TaK
KaK TOJBEPKEHO ITOU TpodiieMe 0ojiee MOJIOBHHBI
Tepputoprn. PakT pocTa CpeJHErof0BON TeMIie-
paTypsl TIOATBEPKAAECTCS MHOTHMMHU UCCIIEIOBaHUS,
HO TaK)XK€ OTMEYAeTCsl B IOCIEIHHWE TOAbI TEeMII
yBeIUYEeHHs Temneparypsl. IIpucyrcrsyer yrposa
OITYCTHIHUBAHUS 3€MJIM Ha OOIBIIEH TeppUTOPUU
Kazaxcrana. IIpaBuTenbCTBO NPUHUMAET COOTBET-
CTBYIOIIVE 3aKOHBI M aKThl, Y)KECTOYaeT HaKa3aHUs
3a IKOJIOTHYECKHe mpectyIuieHus. Ho npuMeneHue
MHOTI'UX HOPM 3aKOHOAATEJIILCTBA ABJIACTCA TPYAHO-
ocymecTBUMBIM. [ ToGanpHOe MoTerieHue sBIsIeT-
csl OOBEKTHBHBIM IIPOIECCOM, a AETpajallus MOYB
B 0OJbIlle Mepe 3aBUCHUT OT BEJCHHUSI CEIBCKOTO
XO34HCTBa W PALMOHAIBHOTO MCIOJIB30BaHUS 3€-
Menb. OXpaHa 3eMeNbHBIX PeCypCOB OT AETpagalliu
CBOJUTCSl K HMCIOJb30BAaHUIO dHEProcOeperarnmx
TEXHOJIOTHI B CETLCKOM XO3SIHCTBE U OPraHUIECKO-
ro nmoaxona. KOHKpPeTHO OTCYTCTBYET 3aKOH O CO-
XpaHEHUH TUIOIOPOJUS 3eMelb, B JaHHOM clydae
HEOOXOIUMBI OpraHW3alIOHHO-TIPABOBBIE MEXa-
HU3MBI, KOTOpbIE ObI CTUMYJIMPOBAJIN HACEICHUE H
IpaBUTCIIBCTBO K 9KOCUCTEMHOMY IMOAXOAY B IIpHU-
HSTHM YIIPaBJICHYECKUX pelieHud. B crarbe BbImIe
OTMEYEHO O TOM, YTO CHCTeMa KOMIIPOMHCCOB HE

[I03BOJISIET B MOJHOW MEpe pa3BUBATh yCTOMUMBOE
passutue. [IpensrcTByommM (HakTOpoM yIydilie-
HUSl 3KOJIOTHYECKOM CHUTyalluu SIBIIACTCS Heasar-
THPOBAHHOCTh TOCYAAPCTBEHHBIX HMHCTUTYTOB, WX
(GYHKIMI K IPUHSATHIO PEUICHUI Ha OCHOBE YKOCH-
CTEeMHOTO ToaxoJa (KOH(QIUKT MHTEPECOB, OTCYT-
CTBHE OTpACiEeBBIX WHAMKATOPOB W CTaHIAPTOB).
VYdacTHe MHCTHTYTOB TPa)KAaHCKOTO OOILIecTBa W
HACEJIEHUsS B MPOLIECCEe MPUHATHS PEUICHHI HOCHUT
(hopManbHEI XapaKTep: KOMMYHHKAIMH C JKOJIO-
ruaeckumu HITO, Ou3HecOM U HacelleHHEM I10 BO-
mpocaM, KacarolIuMCsl KOMIUIEKCHOTO YTIPaBJICHUS
3eMeNbHBIMH, BOIHBIMH H >KHBBIMH pECypcami,
KOTOpOe 00ecreunBacT uX COXpaHeHHe U yCTOWYH-
BOE pa3BHUTHE, K COXKAIEHUIO, ciadbie. Bropas mpo-
Oy1emMa HKOJIOTHYECKON 0€30TTaCHOCTH 3aKII0YaeTCs
B OTCYTCTBHH €AMHOW cHcTeMBbl cOopa, 06paboTKu
Y XpaHEeHHsI TAHHBIX O COCTOSHUH MPUPOIHBIX KO-
CHUCTEM. HpaBOBBIe HOPMBI MOTYT JIMIIb YaCTUYHO
BIIUSATh Ha WU3MCHEHHE 3KOJIOTUYECKON CHUTyaIluw,
B YCJIOBHSAX, KOTJ]a 3eMJTI0 pACCMAaTPUBAIOT KaK pe-
Cypc, a He KaK 4acTh NPUPOJHOU CHUCTEMBI, B KO-
TOPOW YEJIOBEYECTBO TaKKe SIBISCTCS OJHUM U3
3JIeMEHTOB. B skomornueckoM konekce Tpedyercs
3aKpCIIJICHUEC MMPUHIUIIOB SKOHOMHUYECKOTO CTUMY-
JIMPOBaHUS MOJb30BATENCH 3eMENBbHBIX PECYPCOB B
CHIDKEHUU 3arpsi3HEHHS U JIeTpalallii 3eMelb, 00e-
CIICUCHHH TUIO0POIUS TOYB U COXpAHEHHUs OHopas-
HOOOpa3usl.
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THE CONCEPT OF SUBSTANDARD (FALSIFIED

AND POOR QUALITY) INDUSTRIAL PRODUCTS
AND ITS TYPES

il®

The purpose of the article is to analyze the concept of substandard products (substandard goods) as
an important element of the conceptual apparatus that provides legal regulation of trade and trade law.

The article examines the concept of substandard products (substandard goods), which, according to
the author, does not have proper legislative regulation and, in fact, has a complex structure. Based on
the analysis of approaches that been developed in practice, the author proposes to understand substan-
dard and poor-quality goods, the actual characteristics (properties) of which do not correspond to those
declared in accordance with the requirements of regulatory legal acts or regulatory documentation.

It is proposed to refer to the types of substandard products: 1) falsified products, i.e. products de-
clared in accordance with the requirements of regulatory legal acts or regulatory documentation, compo-
sition of which has been consciously (deliberately) changed; 2) low-quality products — the composition
of which was subjected to change due to negligence.

As the main research method, we should designate the comparative legal method, as well as the
method of situational synthesis, which allows us to distinguish between concepts based on real differ-
ences, the subtleties of which are not taken into account when developing and using concepts in real
situations.

The author substantiates the need to distinguish between the illegal circulation of substandard prod-
ucts (products with a changed composition) and the illegal circulation of conditioned products, the com-
position of which meets the requirements stated in accordance with regulatory legal acts and regulatory
documents, but the circulation of such products is carried out in violation of exclusive rights, require-
ments for its registration and certification.

Key words: industrial products, substandard products, counterfeit products, substandard products,
Eurasian Economic Union.
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KOHAMLMSAABIK emec (OKaAFaH )XoHe canachbi3)
©OHEepPKICin HiMi YFbIMbI YKOHE OHbIH, TYPAepi

MakanaHblH, MakcaTbl — cayAa MeH cayAa KYKbIFbIH KYKbIKTbIK, PETTEYAl KamTamacbl3 eTeTiH
TY>KbIPbIMAAMAAbIK, annapatTbiH MaHbI3Abl DAEMEHTI peTiHAe canacbi3 eHiM (substandard goods)
YFbIMbIH TaAAQy.

Makanraaa canacbi3 eHiMm (substandard goods) yFbiMbl KapacTblpblAaAbl, aBTOPAAPAbIH MiKipiHLUe,
TUICTi 3aHHaMaAbIK, PETTeY >KOK, >XOHe iC XY3iHAE KypAeAi KypblAbiMFa Me. [NpakTrkaasa o3ipAeHreH
TOCIAAEPAI TaAAQY HEri3iHAE aBTOpPAAp HAKTbl cMMaTTaMaAapbl (KacueTTepi) HOPMATUBTIK KYKbIKTbIK,
aKTIAEpAIH HemMece HOPMATMBTIK Ky>KaTTaMaHblH TaAanTapblHA COMKeC MOAIMAEATeHre cankec
KEAMENTIH canacbl3 TayapAapAbl TYCIHYAI YCbIHaAbI.

Canacbl3 eHiMHIH TypAepiHe MbIHaAaPAbl >KaTKbI3y YCbIHbIAAAbI: 1) >KaAFaH ©HIM, SIFHW Kypambl
CcaHaAbl Typae (KacakaHa) e3repTiAreH HOPMAaTMBTIK KYKbIKTbIK aKTIAEPAiIH HemMece HOPMaTMBTIK
KY>KaTTamaHbIH, TaAanTapblHa COMKEC MOAIMAEBATEH BHIM; 2) canacbi3 6HIM — Kypambl YKbINCbI3AbIKTaH
e3repTyre yliblparaH eHiM.

3epTTeyAiH  Heri3ri aAici peTiHAe CaAbICTbIPMaAbl KYKbIKTbIK, ©AICTi, COHAQM-aK, HaKTbl
arbIpMaLLbIAbIKTAP Heri3iHAE Ty XXKblpbIMAAMAAAP apacblHAAFbl alblPMALLbIAbIKTbI @aHbIKTayFa MYMKIHAIK
6GepeTiH CUTYaUMSIAbIK, CUHTE3 BAICIH OGeArianey Kepek, OAapAblH HO3IKTIKTepi HakTbl >KaFAarlAapAa
TY>KbIPbIMA@MaAApAbl 83ipAey MeH KOAAQHY Ke3iHAE eckepiAMenAl.
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ABTOpPAQp canacbi3 eHIMHIH, (KypamMbl ©3repTiAreH eHiMHIH) 3aHCbI3 aHAAbIMbIHBIH, XX8He Kypambl
HopMaTuBTIK KYKbIKTbIK aKTIAEp MeH HOPMaTMBTIK Ky>kKaTTapra CaMKeC MOAIMAEAreH TaAanTapfa
ColKeC KeAeTiH KOHAMUMAAAHFAH OHIMHIH 3aHCbI3 alHaAbIMbIHbIH apa->XiriH aXkblpaTy KaXkeTTiAiriH
Herizaenai, 6ipak MyHAAM OHIMHIH aiHaAbIMbI €PEKLLIE KYKbIKTbI, OHbl TIpKEYre >koHe cepTudmKaTTayra
KOMbIAQTbIH TaAanTapAbl 6y3a OTbIPbIM >KY3€re acblpblAAAbI.

TyiiH ce3aep: 6HepKaCin eHIMi, canacbi3 eHiM, KOHTPadakTiAIK ©HiIM, canacbl3 eHiM, Eypasusiabik,
3KOHOMMKAAbIK, OAQK,.
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MoHsTHe HEKOHAMLLMOHHOM (thaAbcupULIMPOBAHHOM
M HeA00pOKaYeCTBEHHONM) NPOMBILLUA€HHOHM NMPOAYKLMMU U €€ BUADI

LleAb cTaTby 3aKAIOUAETCS B aHAAM3€E MOHATUS HEKAUECTBEHHOrO TOBapa KakK BaXKHOrO SAE€MeHTa
MOHSATMIHOIO annapara, o6ecneynBaloLero NPaBoBoOe PErYAMPOBAHME TOPrOBAM M TOPrOBOro Mpasa.

B cTatbe paccmaTpMBaEeTCs MOHSTME HeKaveCTBeHHOM npoaykumn (substandard goods), kotopoe,
MO MHEHMIO aBTOPOB, HE UMEET AOAXKHOTO 3aKOHOAATEAbHOTO PEryAMPOBAaHWUS M, MO CyTW, MMeeT
CAO>KHYIO CTPYKTYpY. Ha ocHOBe aHaAM3a METOAOB, BbIpabOTaHHbIX Ha NMPAKTUKE, aBTOPbI MPEAAaratoT
MOHMMATb HEKAUECTBEHHbIM TOBap, Kak TOBAp KOHKPETHbIE XapaKTePUCTUKM (CBOMCTBA) KOTOPOrO He
COOTBETCTBYIOT 3asiBAEHHbIM B COOTBETCTBMM C TPEBOBaHMSMM HOPMATMBHBIX MPABOBbIX aKTOB MAM
HOPMaTUBHOM AOKYMEHTALIMM.

K BMAAM HEKAUECTBEHHOM MPOAYKUMM MPEAAAraeTCst OTHECTM: 1) haAbCUMDULMPOBAHHYIO MPOAYK-
LMo, T.e. MPOAYKLMIO, 3aBAEHHYIO B COOTBETCTBMM C TpeOGOBaHMSMM HOPMATMBHBIX MPABOBbIX
aKTOB MAM HOPMATMBHOM AOKYMEHTALIMKM, COCTaB KOTOPOM ObIA CO3HATEAbHO (YMbILLAEHHO) M3MEHEH;
2) HEKaYeCTBEHHYIO MPOAYKLMIO, T.€. MPOAYKLMIO, COCTaB KOTOPOWM BbIA MOABEPTHYT M3MEHEHUSIM 13-
3a HEOPEXKHOCTU.

B KkauecTBe OCHOBHOTO METOAA MCCAEAOBAHMS CAEAYEeT 0603HAuYMTb CPAaBHUTEAbHO-TIPABOBOM
METOA, a TaKXKe METOA CUTYaUMOHHOIrO CMHTE3a, KOTOPbIA MO3BOASIET MPOBOAMTD PA3AMUME MEXAY
KOHLIEMUMAMM Ha OCHOBE PeaAbHbIX PAa3AMUMIA, TOHKOCTM KOTOPbIX HE YUMTbIBAIOTCS NPy pa3paboTke U
MCMOAb30BaHUM KOHUEMLMIA B PEAAbHbBIX CUTyauUsX.

ABTOpPbI 060CHOBBIBAIOT HEOOXOAMMOCTb Pa3rpaHUUEHMs HE3aKOHHOMO 060POTa HEKAUECTBEHHOTO
ToBapa (ToBapa, COCTaB KOTOPOro M3MEHEH) M HE3aKOHHOrO 060pOTa KOHAMLIMOHHOrO TOBapa, COCTaB
KOTOPOro COOTBETCTBYET TPEGOBaHMSM, 3asBAEHHBIM B COOTBETCTBMM C HOPMAaTMBHBIMU MPABOBbIMM
aKTamM M HOPMaTUBHBIMM AOKYMEHTaMM, HO OGOPOT Takoro ToBapa OCYLLECTBASIETCS C HapyLIEeHMEM
CreumaAbHbIX Npas, TPeGOBaHMM K ero perncTpaLmmn u cepTudmKaLimm.

KAloueBble CAOBa: MPOMBILIAEHHAS MPOAYKLMS, HEKaYeCTBEHHAasi MPOAYKLIMS, KOHTpadakTHas
MPOAYKLMSI, HEKaUeCTBeHHast MPOAYKLUMS, EBPasnitcKmii SkKOHOMUYECKMI COIO3.

Introduction

The concept of substandard industrial products
(substandard goods) currently does not have a legis-
lative definition, although it is used in many regula-
tory legal acts (Order of the Ministry of Energy of
the Russian Federation), in special literature (Sarah
2019), as well as in documents of international or-
ganizations (https://www.who.int/medicines/regu-
lation/ssffc/publications/gsms-report-sf/en/).  One
of the first to legalize the concept of substandard
products as a generic one in relation to the concepts
of counterfeit, falsified and substandard medicines
was D.N. Shevyrev. At the same time, it is proposed
to classify as substandard such counterfeit, falsified
and substandard drugs, the substandard of which
arose, among other things, as a result of violation
of the requirements established by regulatory legal

acts for the processes of production and circulation
of drugs (Maksimov 2019).

Definitions of the concepts of substandard,
falsified and low-quality industrial products are
formulated to fix them as terms in an additional
special protocol to the Treaty on the EAEU.

Material and methods

In our opinion, in this definition, two differ-
ent types of illegal circulation of products (goods)
turned out to be mixed: 1) illegal circulation of ac-
tually substandard, i.e. falsified and substandard
products (goods), which is completely prohibited
except for mandatory actions prescribed by law (as
a rule, we are talking about mandatory storage or
transportation at the direction of authorized officials
(for example, for the purposes of criminal proceed-
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ings) or the destruction of such products) ; 2) turn-
over of conditioned (i.e., high-quality goods that
meet all regulatory requirements) (Efremova 2000)
goods carried out in violation of the established pro-
cedure for such turnover (for example, the sale of
conditioned patent-protected products without the
permission of the copyright holder (for example,
without concluding a license agreement), sale of un-
registered conditioned medical devices or medicines
or non-certified radio-electronic equipment, smug-
gling of conditioned alcoholic beverages or tobacco
products) (https://www.gost.ru).

This conclusion is confirmed, in particular, by
the analysis of lexicographic literature. According
to the literal meaning, the concept of “condition”
(from the Latin conditio -condition) means a norm,
standard, quality, which, according to a contract or a
regulatory legal act, must comply with an object (in
particular, a product) (Komlev 2000). In any case,
the property of conditionality refers to the object it-
self, and not to the method of its manufacture (pro-
duction) (http://www.slovorod.ru/dic-krysin/krys-k.
htm).

In contrast to the concept of substandard prod-
ucts, the concepts of such types as “counterfeit prod-
ucts” (“falsified goods™) and poor-quality products
(“poor-quality goods™) are defined in the legislation
of the EAEU member states in relation to certain
types of products.

The WHO operates with such concepts as:

Poor quality products, also referred to as “sub-
standard”. Such medical products are authorized,
but do not meet either quality standards or specifica-
tions, or neither.

Unregistered/unlicensed medical products.
These are medical products that have not been eval-
uated and/or approved by a national or regional reg-
ulatory authority for the market in which the product
is marketed/distributed or used, under acceptable
conditions in accordance with national or regional
regulatory requirements.

Falsified medical products. Medical products
accompanied by deliberately false information
about their nature, composition or origin (https://
www.who.int/ru/news-room/fact-sheets/detail/sub-
standard-and-falsified-medical-products ).

Types of illegal circulation of substandard in-
dustrial products

As already noted, substandard industrial prod-
ucts, including two types of products, the actual
characteristics (properties) of which do not cor-
respond to those declared in accordance with the
requirements of regulatory legal acts or regulatory
documentation.
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The first type of illegal circulation of substan-
dard industrial products, taking into account the
previously formulated definitions of the concepts of
illegal circulation and substandard products, should
include illegal circulation of counterfeit (counter-
feit) industrial products (counterfeit goods).

So, in accordance with the Federal Law of Janu-
ary 2, 2000 No. 29-FZ (as amended on Decem-
ber 27, 2019) “On the Quality and Safety of Food
Products” to falsified food products (including bio-
logically active additives — dietary supplements) ,
materials and products include such food products
(including dietary supplements), materials and prod-
ucts that have been intentionally altered (forged) and
(or) have hidden properties and quality, information
about which is deliberately incomplete or unreliable
(hereinafter — Federal Law No. 29) (Collection of
legislation of the Russian Federation).

A similar definition was used by the legislator of
the Republic of Kazakhstan to define the concepts
of counterfeit medicine and counterfeit medical de-
vice. In accordance with par.50 of Art.1 of the Code
of the Republic of Kazakhstan dated September 18,
2009 No. 93-1V “On the health of the people and
the healthcare system”, such medicines and medical
devices are recognized as falsified, which were “il-
legally and intentionally” provided with “inaccurate
information and a fake label about their composition
or configuration and (or) manufacturers” (hereinaf-
ter referred to as the Health Code of the Republic of
Kazakhstan) (http://adilet.zan.kz).

A similar definition is used in relation to coun-
terfeit medicines by the legislator of the Republic
of Belarus. According to Article 1 of the Law of the
Republic of Belarus dated July 20, 2006 No. 161-3
“On Medicines” (as amended and supplemented by
the Law of the Republic of Belarus dated November
17, 2014 No. information about its composition and
(or) manufacturer” (National register of legal acts of
the Republic of Belarus 2006).

A significantly different definition of the con-
cept of counterfeit products is provided for in Part
12 of Article 38 of the Federal Law of November
21, 2011 No. 323-FZ “On the Basics of Protecting
the Health of Citizens in the Russian Federation” in
relation to medical devices. According to this regu-
lation, a falsified medical device is understood as a
device “accompanied by false information about its
characteristics and (or) manufacturer (manufactur-
er)” (hereinafter — Federal Law No. 323) (Collection
of legislation of the Russian Federation).

A similar definition is provided for in paragraph
32 of Article 4 of the Federal Law of April 12, 2010
No. 61-FZ “On the Circulation of Medicines” in rela-
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tion to medicines (hereinafter — Federal Law No. 61)
(Collection of legislation of the Russian Federation).

The main drawback of these definitions in com-
parison with the definition of the concept of a fal-
sified food product (Federal Law No. 29) and the
definition of “counterfeit medical devices and medi-
cines” (the Code of the Republic of Kazakhstan on
Health), in our opinion, is that they allow both delib-
erate application of false information about the com-
position and (or) the manufacturer of the medical
device and medicinal product, as well as careless.

This uncertainty creates formidable obstacles to
distinguish between falsified products with a modi-
fied composition and substandard (low-quality)
products. The falsification of the composition of
products (in particular, the composition of medi-
cal devices and medicines) can, as correctly stated
in the definition of the concept of a falsified food
product in Federal Law No. 29, be carried out only
intentionally (consciously) or intentionally, as spec-
ified in the Code of the Republic of Kazakhstan on
Health.

In addition, the definitions of the concepts of
counterfeit medicines and medical devices, which
are given by the legislators of Kazakhstan and Be-
larus, are purely formal and, in our opinion, allow an
incorrect understanding of the essence of falsifica-
tion (i.e. counterfeit) of products, reducing such fal-
sification to the deliberate placement of unreliable
information about its composition or manufacturer.
In fact, product falsification is, first of all, a delib-
erate change in its proper (usually, normatively de-
fined) composition.

The placement of unreliable information about
the composition of industrial products on a product,
and even more so on its packaging, should, in our
opinion, be considered only as a secondary sign of
falsification, in fact, as a consequence of the actual
falsification of products.

The importance of this circumstance, in our
opinion, lies in the fact that the correctness of de-
termining the moment of completion of the cor-
responding crime depends on it. If falsification of
products consists in placing unreliable (false) in-
formation on the product (on its primary packag-
ing), then the moment of the end of the relevant act
should be considered from the moment the relevant
information is posted.

In this case, the stage of actual intentional
change of the composition of the product (for exam-
ple, replacing the normative ingredient with another
cheaper one) can only be considered as preparation
for placing the corresponding false information on
the packaging, since the actual change in the compo-

sition of the product cannot be considered as actions
to put false information on the packaging.

Thus, if the falsification of a particular type of
product, according to the national criminal legisla-
tion of a member state of the EAEU, is classified
as a crime of medium gravity (i.e., the maximum
punishment for a crime does not exceed 5 years in
prison), then the actual falsification of such products
(up to causing a false information on the packaging)
cannot be subject to criminal prosecution under the
Criminal Code of the Republic of Kazakhstan (part
2 of article 24), the Criminal Code of the Kyrgyz
Republic (part 2 of article 38), the Criminal Code of
the Russian Federation (part 2 of article 30).

In Armenia, not only preparation for crimes of
small and medium gravity, but also an attempt to
commit a crime of these categories is not subject
to criminal liability. A different (more stringent)
approach is proposed by the legislator of Belarus.
According to the Criminal Code of the Republic of
Belarus, criminal liability does not arise for prepar-
ing only for a crime that does not pose a great public
danger (part 2 of article 13).

From this, for example, it follows that in Rus-
sia the actual production of counterfeit medicines
or medical devices until the moment when false in-
formation is printed on their packaging without ag-
gravating circumstances (the commission of a crime
by a group of persons by prior agreement or by an
organized group) should not formally be considered
as a completed crime, since the act provided for by
part 1 of Art.238 of the Criminal Code of the Rus-
sian Federation belongs to the category of crimes
of medium gravity (Collection of legislation of the
Russian Federation).

An analysis of the relevant judicial practice
shows that the relevant issues do not receive a prop-
er criminal law assessment. Thus, the Leninsky Dis-
trict Court of Krasnoyarsk No. 1-257 / 2017 dated
April 4, 2017, under Part 2 of Art. 238 of the Crimi-
nal Code of the Russian Federation “Circulation
of counterfeit, substandard and unregistered medi-
cines, medical devices and circulation of counterfeit
biologically active additives” sentenced to impris-
onment for a period of 5 years suspended with a pro-
bationary period of 3 years with a fine of 1 million
rubles, the director of “Trade House Fakel” JSC and
V.M. Kleshkov, the director of the Chemical Plant,
a branch of “Krasmash” OJSC, for the production
and sale of counterfeit medicines and illegal produc-
tion and sale of unregistered medicines on a large
scale. V.M. Kleshkov “certainly knowing that the
manufacturer of medical gaseous oxygen is “Fakel
Trade House”JSC, in order to hide information from
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the hospital staff about the actual manufacturer of
the medicinal product, instructed the subordinate
employees of the Chemical Plant, who were not
aware of him and Dubovik P.K. criminal intent, to
issue quality passports for the manufactured batch
of the medicinal product, in which the manufactur-
er of medical gaseous oxygen indicated Krasmash
JSC, which they carried out by transferring these
documents to the employees of Fakel Trade House
LLC (http://medbrak.ru/news.php?ID=3269). At the
same time, the actual falsification, i.e. production
of a medicinal product — medical gaseous oxygen,
which does not meet the requirements of regulatory
documentation, has not been subjected to any crimi-
nal law assessment. In this way,

At the same time, it should be taken into account
that the Criminal Code of the Russian Federation for
today provides for a separate liability in a separate
article for misrepresenting information about the
manufacturer of medicines and medical devices.

Yes, Art. 327 of the Criminal Code of the Rus-
sian Federation provides for liability for counterfeit-
ing (falsification) of both primary and secondary
packaging of medicines and medical devices, which
forms an independent corpus delicti (part 2 of article
327 of the Criminal Code of the Russian Federa-
tion). In this regard, the law enforcer was actually
forced to:

1) refuse to use the definition of a counterfeit
medicine, which is given in Federal Law No. 61,
and a similar definition of the concept of a counter-
feit medical device, which is given in Federal Law
No. 323, since the manufacture of packaging for
these types of products is equated to their produc-
tion according to these definitions;

2) in all cases of detection of medicinal or
medical products with information already applied
to them about their characteristics or manufacturers,
to qualify the deed at the same time as a crime under
the relevant part of Art. 238 of the Criminal Code
of the Russian Federation, and as a crime under Part
2 of Art. 327 of the Criminal Code of the Russian
Federation (an ideal set of crimes).

Similar problems arise, in our opinion, in the
interpretation of Art. 323 of the Criminal Code of
the Republic of Kazakhstan “Handling counterfeit
medicines or medical devices”.

With regard to dietary supplements, as already
noted, this problem is absent for the Russian law
enforcer for two reasons: 1) for dietary supplements
as a type of food product, a different (“material”)
definition of the concept of counterfeit products
should be applied, which is given in Federal Law
No. 29; 2) criminal liability for the manufacture of
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fake packaging of dietary supplements by special
rules that would be provided for in the Criminal
Code of the Russian Federation is not provided.

In our opinion, it is difficult to find reasonable
explanations for such “asymmetry”, given that one
of the most common forms of counterfeiting dietary
supplements is the illegal inclusion of pharmaceutical
substances in their composition, which makes them
no less, if not more dangerous in comparison with
counterfeit drugs (Federal Law 2016).

For law enforcement officers of other EAEU
member states, this problem is absent due to the
lack of special rules on liability for the circulation
of dietary supplements in the criminal legislation.

The EAEU Treaty does not use or define the
concept of “falsified products” (“falsified goods”™).
Only in the Agreement on Uniform Principles and
Rules for the Circulation of Medicines within the
Eurasian Economic Union dated December 23,
2014, the concept of a falsified medicinal product is
used (without definition).

An analysis of the considered definitions of the
concepts of certain types of counterfeit products
allows us to formulate a definition of the concept of
counterfeit products, which, in our opinion, can be
proposed for fixing in an additional special protocol
to the Treaty on the EAEU:

“Falsified industrial products (goods) —
industrial products (goods), the composition of
which (physical, organoleptic, ethical, temporary,
ergonomic, functional properties), determined in
accordance with an international treaty within the
Union, regulatory legal acts of the Member States
and (or) other regulatory documents adopted in
accordance with and were intentionally illegally
changed (forged).

The second type of substandard products, as
already noted, is low-quality products (low-quality
goods).

The basic category for the concept of poor-
quality goods (poor-quality products) is the category
of “goods quality”, which is quite deeply and
comprehensively developed in the special scientific
literature (Azgaldov 1982) and provided for in civil
law and various standards.

So, according to V.Yu. Ogvozdin (whose views
are one of the most common points of view in
science), product quality should be considered “a set
of properties and characteristics objectively inherent
in a product, the level or variant of which is formed
when a product is created in order to meet existing
needs” (Ogvozdin 2009).

Thus, product quality is not limited to the
objective properties of products, but includes the
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ability to satisfy consumer needs, i.e. ability to be
useful (McConnell 2009).

At the same time, the main elements that
determine product quality include a defect, which
is understood as “a separate non-compliance of
products with the requirements established by
regulatory and technical documentation” and defect
which is usually understood as a defective unit of
production (Razumov 2010).

Thus, from the consumer point of view, a product
defect is expressed in a decrease in the usefulness of
a product, and a defect is expressed in the loss of
usefulness (uselessness) of a product (product).

The civil legislation of the EAEU member states
as a whole corresponds to the prevailing theoretical
ideas about the content of the concept of “goods
quality”. According to Article 469 of the Civil Code
of the Russian Federation, the quality of a product
is its properties that determine the compliance
(suitability) of the product with the goals for which
(to achieve which) it is usually used (Civil Code of
the Russian Federation dated November 30, 1994).
A similar definition of product quality is given in
Article 422 of the Civil Code of the Republic of
Kazakhstan (CC RK) (http://adilet.zan.kz), similar
articles of the civil codes of other EAEU member
states.

Same approach with some differences is used
in the International Standard “ISO 9000:2015.
Quality management systems. Basic provisions and
vocabulary”, according to clause 3.6.2 of which
quality (quality) is the degree of compliance of the
totality of the characteristics inherent in an object
(physical, organoleptic, ethical, temporal, ergonomic,
functional) with the established requirements, i.e.
a need or expectation that is established, usually
assumed or obligatory) (https://www.iso.org/obp/
ui/#iso:std:is0:9000:ed-4:v1:ru:term:3.6.4.).

The concept of low-quality (poor-quality)
products (goods), as well as the concept of falsified
products (goods), although it is used in the legislation
of the EAEU member states and supranational
regulation of the EAEU definitions only in relation
to certain types of industrial products.

The most common of them, apparently, is the
definition of the concept of “poor-quality material
(product)”, which is given in the Rules for consumer
services approved by the Decree of the Council of
Ministers of the Republic of Belarus of December
14, 2004 No. 1590 (as amended by the Decree of
the Council of Ministers of the Republic of Belarus
April 2, 2015 No. 268). Such is recognized as “a
material (product), the totality of the characteristics
of which does not allow the contractor to satisfy the

needs of the consumer in the provision of household
services” .

The preamble ofthe Law ofthe Russian Federation
of February 7, 1992 No. 2300-1 (as amended on July
18, 2019) “On the Protection of Consumer Rights”
contains only an indirect definition of the concept of
poor quality (poor quality) goods, which should be
understood as such goods that have shortcomings
(including significant ones), which are manifested in
the non-compliance of the goods with “mandatory
requirements provided for by law or in the manner
prescribed by it, or the terms of the contract (in their
absence or incompleteness of the conditions with the
usual requirements), or the purposes for which the
goods (work, service ) of this kind is usually used,
or for the purposes of which the seller (executor)
was informed by the consumer at the conclusion
of the contract, or the sample and (or) description
when selling goods according to the sample and
(or) according to the description “(Collection of
legislation of the Russian Federation 1996).

The principle of double non-compliance should
be considered as distinctive feature of the above
definitions of the concept of low-quality products
(goods): 1) non-compliance with the formal
requirements of regulatory legal acts or contracts; 2)
non-compliance with consumer needs.

A different, formal approach to the definition of
the concept of poor-quality products is reflected, for
example, in paragraph 38 of Article 4 of the Federal
Law on the Circulation of Medicines, a poor-quality
drug is understood to be a drug that does not meet
the “requirements of a pharmacopoeial article or,
in the absence of it, the requirements of regulatory
documentation or normative document.

A similar definition of the concept of poor-
quality products is contained in Part 13 of Article
38 of the previously mentioned Federal Law No.
323, according to which “a medical device that
does not meet the requirements of the regulatory,
technical and (or) operational documentation of
the manufacturer (manufacturer) or, in the absence
of it, the requirements of another regulatory
documentation” (Federal Law of December 31,).

At the same time, it should be noted that the
legal limits of the concept of a poor-quality medical
device are significantly less certain in comparison
with the legal boundaries of the concept of a poor-
quality medicinal product. If a pharmacopoeial
monograph is “a document approved by an
authorized federal executive body and containing a
list of quality indicators and quality control methods
for a medicinal product” (paragraph 19 of Article 4
of the Federal Law on the Circulation of Medicines),
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The concept of substandard (falsified and poor quality) industrial products and its types

i.e. normative legal act, then the regulatory,
technical and (or) operational documentation of the
manufacturer (manufacturer) is produced by the
latter, albeit in compliance with the requirements
established by the authorized federal executive
body.

An analysis of the considered definitions of
concepts allows us to formulate a definition of the
concept of low-quality products, which, in our
opinion, can be proposed for fixing in an additional
special protocol to the Treaty on the EAEU:

“Poor-quality (poor-quality) industrial products
(goods) — industrial products (industrial goods)
whose composition (physical, organoleptic, ethical,
temporary, ergonomic, functional properties) do not
meet the requirements established in accordance
with an international treaty within the Union,
regulatory legal acts of states -members and (or)
other regulatory documents adopted in accordance
with them, except in cases where such properties
were intentionally illegally changed (forged).

The reservation contained in the proposed
definition that products of poor quality (poor
quality) should not include products that have been
counterfeited is aimed at preventing unreasonable
confusion (identification) of illegal circulation of
counterfeit products, as the most dangerous form of
illegal circulation of products, and illegal circulation
of poor-quality products.

Conclusions

1. Under substandard industrial products
(substandard goods), for the purpose of combating
its illegal circulation in the EAEU, it is proposed
to understand falsified and poor-quality industrial
goods, the actual characteristics (properties) of
which do not correspond to those declared in
accordance with the requirements of international
treaties concluded within the framework of the
EAEU, regulatory legal acts of the Member States
and (or) adopted in accordance with them by other
regulatory documents.

2. It is expedient to refer to substandard
industrial products (industrial goods) ass follows:

temporary, ergonomic, functional properties),
declared in accordance with the requirements of
regulatory legal acts or regulatory documentation,
has been consciously (intentionally) changed; 2)
poor-quality products, the composition of which
does not meet the relevant regulatory requirements,
except in cases where such properties have been
intentionally illegally changed (forged).

The definitions of the relevant concepts should
be provided for in an additional special protocol to
the Treaty on the EAEU.

3.In the interests of ensuring scientifically
based differentiation of responsibility for forms of
illegal circulation of industrial products that differ
in degree of public danger, it is inappropriate to
attribute to substandard industrial products: 1)
counterfeit, uncertified and unregistered industrial
products, the composition of which (physical,
organoleptic, ethical, temporary, ergonomic,
functional ) corresponds to the declared according to
regulatory requirements; 2) industrial products, the
composition of which corresponds to the declared
according to regulatory requirements, but which
was produced or handled in violation of the rules
established by regulatory legal acts for production
processes.

Illegal circulation of these types of industrial
products should also be subject to legal liability,
however, the nature and severity of the relevant
liability measures, as well as other legal consequences
of such violations, should differ from the measures
of the state response to the illegal circulation of
substandard industrial products.

In particular, the withdrawal from circulation
and destruction of industrial products, the
composition of which (all essential characteristics)
correspond to those declared in accordance with
regulatory legal acts, in our opinion, can be applied
only in exceptional cases (for example, in the
interests of national security or in the presence of
an international obligation, ratified by national law).

The proposed criterion for distinguishing
between illegal circulation of industrial products, in
our opinion, can be useful in implementing a risk-
based approach to state control over compliance

1) counterfeit products, i.e. products whose  with the rules for the circulation of various types of
composition (physical, organoleptic, ethical, industrial products (Maksimov 2019).
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VICTIMOLOGICAL APPARATUS
FOR THE STUDY OF INTRA-FAMILY VIOLENCE

The study of victims of domestic violence is an urgent issue. To eradicate intra-family violence, we
must investigate not only the identity of the perpetrator, but also the identity of the victim, we must not
forget. Since the victim and the perpetrator of intra-family violence have a close relationship and con-
nections with each other.

Analyzing victims of domestic violence, it is possible to classify them by age; gender; role status;
moral and psychological characteristics; the severity of the crime from which the victim suffered; the
degree of guilt of the victim; the nature of the victim’s behavior. Persons at risk of being victims of do-
mestic violence behave in different ways: aggressively or in another provocative way; passively, yield to
violence; show a complete misunderstanding of the tricks of criminals or elementary carelessness.

The conceptual basis of the victimological apparatus consists of such concepts as “victim” or “vic-
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tim”, “victimogenic factors”, “victimization”, “victim behavior”, “victimization”, “victimological situa-
tion”, “victimological prevention”.

In order to prevent domestic violence, it is necessary to approve an anti-discrimination policy against
women in society, introduce psychological assistance and rehabilitation programs for women in family
crisis situations, as well as a system of psychological and practical measures aimed at correcting personal
victim qualities and preventing victim behavior of women.

Key words: victimological apparatus, criminal personality, victim behavior, victim, family.
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OT6achl iWiHAEr 30PAbIK-30MObIAbIKTbI 3€PTTEYAIH,
BUKTMMOAOTMSIABIK arnmnaparbl

Ort6acbiHAAFbl  30PAbIK-30MObIABIK,  KYpOaHAapbIH 3epTTey ©3eKTi MaceAe OO0AbIn TabblAaAbl.
OT16acbIAbIK, 30PAbIK-30MObIABIKTbI KO0 YLLiH 6i3 KbIAMbICKEPAIH >Keke OGacblH FaHa emec, COHbIMeH
Gipre >abipAeHyLIiHiH >keKke GacblH Aa yMbITraybiMbi3 Kepek. Cebebi, xabipAeHywi mMeH oTtbacsl
iWiHAErT 30PAbIK-30MObIABIK, KbIAMbICbIHbIH 6ip-0ipiMeH ThiFbl3 GalAaHbIChI )k&He apaKaTblHAChl Hap.

Ort6acbiHAAFbl 30PAbIK-30MObIAbIK, KYPOAHAAPbIH TaAAAM OTbIPbIN, OAAPAbI >KaCblHA, >KbIHbIChIHA,
POAAIK MapTebeciHe, aAaMrepLliAik-NMICUXOAOTMSIAbIK, OeAriaepiHe, >Kab6ipAeHylli 3apAan  LWeKKeH
KbIAMbICTbIH,  ayblPAbIFblHa, >K80ipAeHYLIi KiHBCIHIH AspexeciHe, >XobipAeHyLlli MiHe3-KYAKbIHbIH,
cunartbiHa Kapan xikTeyre 6oAasbl. OTbacbiHAAFbl 30PAbIK-30MObIAbIKTbIH, KYpOaHbl GOAY TayekeAi
6ap apamAap esrelle apekeT eTeAi: arpeccuBTi Hemece 6acka apaHAATYLIbIAbIK XXOAMEH, MacCUBTI,
30PAbIK-30MObIABIKTaH TOMEH, KbIAMbICKEPAEPAIH alMAa-aMaAAapPbiH TOAbIK TyCiHOeyLiAik Hemece
KapanarblM HEMKYPANADBIAbIK, TAHbITAAbI.

BUKTUMOAOIMSIABIK  arnmnapatTbiH, — TY>KbIPbIMAAGMAAbIK, — Heri3iH  «wkabipAeHywWwi»  Hemece
«KypbaH», «BUKTUMOAOIMSAbIK, (PaKTOPAAP», «BUKTUMOAOIMSABIK MIHE3-KYAbIK», «BUKTUMM3aALMSI»,
«BUKTUMOAOTUSIABIK, AQFAAPbIC», «<BUKTUMOAOTMUSIAbIK, OHAATY» CUSIKTbI TYCIHIKTED KYParAbI.

Ort6acbiHAAFbl 30PAbIK-30MObIABIKTbIH aAAbIH aAy MakcaTblHAQ KOFamAa SMeAAepre KarbiCTbl
KEMCITYLWIAIKKE Kapcbl casicaTtTbl 6eKiTy, OT6acblAbIK, AAFAAPLICTbIK, >KarAalAapAa omneAsepre
MCUXOAOTUSIAbIK, KOMEK KOpCETY >K8He OHaATy OaFAapAamasapblH  €Hridy, CoHAan-aK, oMeA
KypbaHAApAbIH Keke KacueTTepiH Ty3eTyre >oHe KypbaH GOAFaH MiHE3-KYAbIKTbIH aAAbIH aAyfa
GarbITTaAFaH MCUXOAOTMSIAbIK-TIPAKTUKAADIK, iC-LIapaAap >YMeCiHiH GOAYbI KaXKeT.

Ty#iH ce3A€ep: BUKTMMOAOIMSIABIK anmapaT, KbIAMbICKEPAIH Xeke 6acbl, BUKTUMOAOIMSIABIK, MiHE3-
KYAbIK, KypOaH, oT6achl.
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BukTMMoAOrMyeckuit annapar MCCAeAOBaHUS
BHYTpMCEMeﬁHOI'O HaCUAUA

MccaepoBaHMe >KEPTB HAaCUMAMS B CEMbE SBASIETCS aKTyaAbHbIM BOMPOCOM. AAS MCKOPEHEHMUs
BHYTPUCEMEMHOIO HACKMAMS Mbl HE TOABKO AOAXKHbI MCCAEAOBATb AMUYHOCTb MPECTYMHMKA, HO U Mpo
AMYHOCTb >KepPTBbl HE AOAXHbI 3a0blBaTb, Tak Kak MOTEPMEBLUMIA M MPECTYNMHUK BHYTPUCEMENHOrO
HAaCMAMS UMEIOT TeCHble OTHOLLEHWE U CBS3U MEXAY COOOM.

AHaAM3MPYS >KepPTBbl HACMAUSI B CEMbE, MOXHO KAACCUULMPOBATb MX MO BO3PACTy, MOAOBOW
NMPUHAAAEXHOCTM, POAEBOMY CTaTyCy, HPABCTBEHHO-NICMXOAOIMYECKMM  MpPU3HaKaM, TSXKeCTH
NPECTYNAEHWs, OT KOTOPOro MocTpaAaAa >XepTBa, CTEMeHW BWHbl XXEPTBbl, XapakTepy MOBEAEHMS
notepreswero. Auua, PUCKYIOLLME OKa3aTbCs XXEPTBaMM HACKMAMSI B CEMbE, BEAYT Ce0S MO-pasHOMY:
arpeccrMBHO UAWM UHbIM NMPOBOLMPYIOLLMM 06Pa3oM; MAaCCUBHO, YCTYMAIOT HACUAMIO; MPOSIBASIIOT MOAHOE
HernoHUMaHNe YAOBOK NMPECTYMHUKOB AWM SIAEMEHTAPHYI0 HEOCMOTPUTEABHOCTb.

KoHuenTyaAbHYI0 OCHOBY BMKTMMOAOIMYECKOrO arnapara COCTaBASIOT Takue TOHSTUS, Kak
«MOTepreBLMt» AMDO «KepTBa», «<BUKTUMOrEHHbIE (PakTOPbl», <BUKTUMHOCTb», «<BUKTUMHOE MOBEAEHUE»,
«BUKTUMM3ALMUS», <BUKTUMOAOTMYECKAs CUTYaLMs», <BUKTUMOAOTMYecKas MporAaKTUKay.

B ueAsx npeaynpexAeHWs AOMALLHEro HacUAMS HeoOXOAMMO YTBepXKAeHWe B obLiecTBe
AHTUAMCKPUMMHALMOHHOM NMOAUTUKMN B OTHOLLEHWM >KEHLUMH, BHEAPEHWE MPOrpamm NMCUXOAOrMUYeCKOoM
MOMOLLUM 1 peabUAMTALLMM SKEHLUMH B KPU3UCHBIX CEMEMHbIX CUTYauMsX, a Tak>Ke HaAMuue CUCTEMbI
MCUXOAOrO-NPAKTUUYECKMX MEPOMNPUSTUIA, HaAMPaBAEHHbIX Ha KOPPEKUMIO AMUYHOCTHbIX BUKTUMHbIX

Ka4yeCTB U I'IpOCbVI/\aKTl/IKy BUKTUMHOIO NOBEAEHMA XKEHLWMH.
KAtoueBble cAOBa: BUKTMMOAOTMYECKUIA annapart, AMMHOCTb NpecTyrnHMKa, BUKTUMHOE rnoseaseHune,

JKepTBa, CemMb4.

Introduction

The increase in the number of victims of
domestic violence during the Covid-19 pandemic
has once again proved that the study of victims of
domestic violence is an urgent issue.

Firstly, it is essential to understand the
concept of violence itself. It is best described by Y.
Antonyan, who claims that violence is an intentional
and harmful physical or mental impact on someone.
Hence it is an action, where the potential impact/
harm is simply ignored (Y. Antonyan 2021).

According to L.Kolpakova, criminal violence
is classified as a deliberate criminal act, expressed
in the impact on the body of someone, affecting the
mentality or leaving them in conditions dangerous
to life or health. Furthermore, criminal violence can
be expressed against the will and aimed at causing
harm to life, health, bodily integrity, physical or
mental suffering, restriction of freedom or serving as
a means of coercion to commit undesirable actions
(inactions) for a given person.

There are also several types of domestic
violence classified by Kolpakova. She believes,
that a deliberate criminal act can be both expressed
in physical and mental means. The former one
is described as an action against or in addition to

the latter’s will and aimed at causing harm to his
life, health, bodily integrity, physical or mental
suffering, restriction of freedom, or serving as a
means of coercion to commit undesirable actions
(inaction) for this person, expressed in physical
impact on another person’s body or leaving him/her
in conditions dangerous to life or health.

Whereas the latter one defined as a deliberate
criminal act that involves influencing the psyche
of another person against or against that person’s
will, with the intent of causing harm to that person’s
life, health, physical or mental suffering, restricting
freedom, or serving as a means of coercion to commit
undesirable actions (inactions) (L.Kolpakova,
2007).

Sources and methods

General scientific, chronological, statistical,
institutional,  system-structural, and  other
methodologies applied in jurisprudence were
used in the preparation of this work. The study of
documentary sources; comparative legal method
of consideration and analysis of international legal
documents and normative legal acts of national
legislation; and comparative legal method of
analysis of international legal documents and
normative legal acts of national legislation are all
used in this work.
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Results and discussion

Domestic violence should be highlighted in the
context of the statistics on committed crimes of
violent influence. Domestic violence is the unlawful
physical or mental influence of one member of the
family over another, which frequently escalates and
is intended to cause physical, moral, or other harm
(L. Kolpakova, 2007).

According to the Bureau of National Statis-
tics of the Agency for Strategic Planning and Re-
forms of the Republic of Kazakhstan, the num-

ber of cases of domestic abuse against women
has increased immensely (see table below). In
2000, for instance, there have been 22,367 in-
cidents of domestic violence against women in
the country. In 2013, there was a threefold in-
crease in the number of domestic violence, with
137,336 reported incidents. We may expect a
drop in domestic violence cases in 2020, with
a total of 63447 cases (Statistical statistics from
the Kazakhstan Republic’s Agency for Strategic
Planning and Reforms’ Bureau of National Sta-
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Figure 1 — Number of cases of violence (registered crimes) against women from 2000 to 2020.

As per the table, we can see the elements of the
increment in abusive behaviour at home violations.

These figures demonstrate the presence of a
worldwide issue, which is normally called “abusive
behaviour at home” (Mishina 2019). Yet, the issue
of such violations lies in the way that they, generally
speaking, are of a “shut sort”, which is related to the
eccentricity of this point: for this situation, the per-
son in question and the “criminal” are close individ-
uals related by blood or other family relationship,
regarding which there is the assessment that it isn’t
customary to “wash dirty linen in public”. There-
fore, an enormous amount of incidents of domestic
violence has been kept secret and remain unknown
to law enforcement agencies.

Domestic violence is most commonly per-
ceived in society as a man’s (husband, father) use
of aggressive acts against weaker family members
— wife, children. And the victim of such violence
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must inevitably be the perpetrator of the crime. The
reason for such a definite conclusion is because, be-
fore the twentieth century, lawyers and criminolo-
gists focused solely on the criminal and ignored the
victim’s actions. Only in the 1960s and 1970s did
the first works devoted to the role of the victim, i.e.
the study of victimhood, gain traction. The victimo-
logical method to analyzing domestic violence and
the conduct of victims of domestic abuse is the focus
of this study.

The number of crimes involving domestic vio-
lence grew by 4.7 per cent at the end of 2020. Deputy
Chairman of the Administrative Police Committee
of the Ministry of Internal Affairs of the Republic
of Kazakhstan, Alexey Milyuk, made the announce-
ment during a press conference at the CCS.

The situation has gotten worse amid quarantine
and severe isolation, according to the Ministry of
Internal Affairs. According to their research, wom-
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en account for over half of domestic abuse victims,
with kids accounting for another 6.4 per cent. Mily-
uk emphasized that, on average, half of these crimes
are done when inebriated. 81 per cent of the family
rowdies who were prosecuted did not have a job.

One of the methods used by the Ministry of In-
ternal Affairs to exert influence on offenders is a
protective order, which can prevent violators from
contacting potential victims for up to one month.
Last year, almost 78 thousand protection orders
were issued, according to the results (the official
website of the Ministry of Internal Affairs of the Re-
public of Kazakhstan).

The government has taken significant steps to
combat the problem of domestic violence over the
last ten years. Domestic violence prevention legis-
lation was passed, the number of State crisis centres
was raised, and the Standard for Providing Special
Social Services to Domestic Violence Victims was
established. However, domestic violence continues
to be a severe threat to women. Furthermore, it has
not yet been designated as a separate offence in the
legislation.

Criminals’ behaviours are sometimes influenced
to some extent by the behaviour and personal at-
tributes of those who are damaged as a result of the
crime (Rivman 1973).

Also, according to D. V. Rivman, the victim
is a component of both pre-criminal and directly
criminal situations. It often relies on the situation
in which the criminal finds himself: assisting in the
commission of a crime or preventing the commis-
sion of a crime (Rivman 1973).

Often the victim acts as a co-author and even the
author of situations provoking the criminal.

A crime is the result of a victim’s contact with a
criminal, in which the victim can help or impede the
perpetration of the crime. Persons at danger of being
victims of crime react in a variety of ways, accord-
ing to 1. G. Malkina-Pykh: violently or in another
provocative manner; passively submitting to vio-
lence; displaying a complete misunderstanding of
criminal tactics or basic imprudence. Their actions
may be legal or, on the other hand, delinquent and
even criminal, and their contribution to the crimi-
nal system can be minor or, in some cases, decisive
(Malkina-Pykh 2006).

We must not forget that in order to eradicate
intra-family violence, we must investigate not only
the identification of the perpetrator but also the iden-
tity of the victim. Because the victim and perpetrator
of intra-family violence have such a deep relation-
ship and links. The role of victims in intra-family
crimes, according to their criminological judgment,

is more substantial than in regular crimes. The cir-
cle of everyday social communication (family, kin-
ship, connections, systematic home contact) binds
the criminal and the victim in the category of crimes
under discussion (Petrovsky 2005).

The proclivity to become a victim of crime is
known as victimhood. Being a victim of circum-
stances, crimes more frequently than other people,
or under settings that are neutral for the majority is a
stable property of a person (Zyryanova, 2017).

Victimhood, according to A.L. Repetskaya,
is a “unique property” of a person that causes her
“greater vulnerability” in criminal terms. Victimiza-
tion can be classified into two categories: personal
and role-based. Personal victimization, on the other
hand, is separated into two categories: victimization
owing to objective personality qualities (age (sex
and age) victimization, victimization — pathology,
stress victimization) and victimogenic deformation
(Figure 2).

It is inappropriate to establish your own victi-
mological apparatus in the study of domestic abuse
against kids; instead, it is more legitimate to look to
what has already been developed.

The victimological apparatus’ conceptual foun-
dation includes terms like “victim” or “victim,”
“victimogenic variables,” “victimization,” “victim
conduct,” “victimization,” “victimization,” “victi-
mological scenario,” and “victimological preven-
tive.”

In this study, the above concepts are used in the
following interpretation. The key concept of victi-
mology is “victim of crime”.

Analyzing the domestic legislation, we come to
the conclusion that there is no concept of “victim
of a crime” in it, the concept of “victim” is used in-
stead.

The use of the concept of “victim” is quite ac-
ceptable in victimological research, but it should not
be associated with the fact of the procedural recog-
nition of a citizen as such. In this study, the terms
“victim of a crime” and “victim of a crime” when
describing the results of the study are used precisely
as identical, taking into account the above.

As already mentioned, victimization or victi-
mogenicity is acquired by a person physical, mental
and social traits and signs that can make him pre-
disposed to becoming a victim (crime, accident, de-
structive cult, etc.). Victimization is the process of
acquiring victimhood, or, in other words, it is the
process and result of turning a person into a victim.
Victimization thus combines both dynamics (real-
ization of victimhood) and statics (realized victim-
hood).

2 <
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Victimization

/

Personal (the presence of
objective and subjective
properties and qualities in
a particular person that
contributes to its

victimization)

Types are determined by
objective personality traits,
in particular the presence
of certain biophysical
properties. (Age (sex and
age) victimization,
victimization — pathology,
stress victimization)

T

Role-based (increased

vulnerability in some
categories of individuals
associated with their specific
social role or performance
of professional functions)

Victimogenic
deformation of
personality (a set of such
socio-psychological
properties and qualities
that are associated with
unfavourable conditions
of its socialization)

Figure 2 — description of victimization

L. V. Frank suggested considering four levels
of victimization:

1. direct victims, i.e. individuals;

2. families;

3. collectives, organizations;

4. The population of districts, regions (Frank,
1977; Rivman, Ustinov 2000).

The victim in this guide is primarily a person
who has been personally harmed. Surprisingly,
there has never been a clear definition of the term
“victim.”

In the literature, the term “victim conduct” is
frequently employed, which properly speaking
means “victim behaviour.” However, this term is
most commonly used to describe inappropriate,
careless, immoral, provocative, and other types of
behaviour. Victimization is often referred to as the
personality itself, implying that it might become a
victim of a crime as a result of its psychological and
social features.

In certain instances, people’s typical behavior is
a reflection of their inner
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The victim of a crime (victim) as a socio-psy-
chological type is defined by the fact that it is the
carrier of internal psychological causes of victim be-
havior, which can manifest in such behavior on the
basis of both negative and positive motives under
particular external circumstances.

Currently, there are several classifications of
crime victims developed by domestic researchers.
However, a unified classification has not yet been
developed. For example, B. C. Minskaya, classify-
ing the forms of behaviour of the victim, notes that
in most cases of violent crimes, the behaviour of the
victim was essentially a provocation of these crimes.
In the author’s studies of murders and infliction of
bodily injuries due to the negative behaviour of vic-
tims, it was found that immediately before the com-
mission of the crime, a quarrel occurred between the
victim and the criminal in the vast majority of cases
(95%).

B. C. Minskaya provides a classification based
on the behaviour of the victims immediately before
the crime or at the time of its commission: physical
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violence; insult; attempt to use physical violence;
mental violence — the threat of physical violence,
destruction or damage to property to the perpetrator;
unjustified refusal to pay for household services, to
vacate the dwelling; forcible expulsion of the sub-
ject from his home; unreasonable property claims of
the victim; theft (Minsk 1974).

Analyzing victims of domestic violence, it is
possible to classify them by age; gender; role sta-
tus; moral and psychological characteristics; the se-
verity of the crime from which the victim suffered;
the degree of guilt of the victim; the nature of the
victim’s behaviour. Persons at risk of being victims
of domestic violence behave in different ways: ag-
gressively or in another provocative way; passively,
yield to violence; show a complete misunderstand-
ing of the tricks of criminals or elementary care-
lessness. Based on their situationally oriented roles,
aggressive, active, initiative, passive, uncritical and
neutral victims are distinguished in this classifica-
tion.

Let us turn to the typology of victim behaviour
proposed by D. V. Rivman, interpreting it in the
context of the characteristics of the behaviour of
victims in the family.

The aggressive type of victim. It assumes an in-
creased conflict of the victim, which can become a
trigger for the aggressive behaviour of the criminal.
In our opinion, this type is practically not typical for
domestic crimes against minors. This is primarily
due to the physical and mental weakness of minors
in comparison with the mature personality of the ag-
gressor, as well as often with financial and psycho-
logical dependence on them.

The active type of victim. The victim’s behav-
iour here is generally not conflictual, while she
herself creates a conflict situation. This behaviour
is characteristic of an immature (underage) person
who, due to the age characteristics of mental and
intellectual development, is not able to correctly as-
sess the consequences of his actions.

Initiative type of victim. In this case, the victim
behaves non-confrontational, but his activity (talk-
ativeness, desire to advise, be useful, necessary)
is capable of causing aggression on the part of the
criminal. In our opinion, this type is fully applicable
to minors, especially at an early age, when they still
lack the experience to correctly understand what
kind of psycho-emotional state the potential aggres-
sor is in and, based on this, choose the right behav-
iour tactics.

The passive type of victim. Victims of this type
are persons who do not resist, counteract the crimi-
nal for various reasons: due to age, physical weak-

ness, helpless condition (stable or temporary), cow-
ardice, etc.

The type of victim in question fits perfectly with
the characteristics of the personality and behaviour
of aminor. In this case, there is also a physical weak-
ness, fear of an older aggressor, helplessness due to
a lack of understanding of what is happening and
what should be done in a particular situation, includ-
ing the fear of being misunderstood by others, etc.

The uncritical type of victim is characterized by
carelessness and the inability to correctly assess the
situation. This type of victim also characterizes mi-
nor victims quite well. The degree of uncriticism, in
this case, is inversely proportional to age. The situa-
tion is aggravated even more if we are talking about
a minor with mental development defects.

The neutral type of victim presupposes behav-
iour that did not cause criminal actions and did not
contribute to them to the extent that it depended on
the victim. This type is well suited for describing
the behaviour of minors in a situation of domestic
crimes. Neutrality is here directly (Rivman 2002).
it is connected with the ability to perceive meaning-
fully what is happening around and react to it.

A.L Savelyev proposes to supplement the clas-
sification of victims proposed by D.V. Rivman with
another type — “unpredictable” victims (Savelyev
2012), who are characterized by generally neutral
or even positive behaviour, but when committing
illegal actions against them, they are capable of
unexpectedly active resistance in self-defence, and
causing harm to the aggressor. This type of victim
is largely characteristic of underage victims of do-
mestic violence, who react affectively to violent acts
committed against them, often by close relatives.

Conclusion

The doctrine of victim behaviour of the victim
has sufficient grounds and evidence to be used to
determine the determinants of crime. The victim
and her behaviour, as well as the person who uses
violence, plays an important role in the conflict.
An assessment of the causes of domestic violence,
studying only the behaviour of the subject of the
crime, is insufficient to create a “complete picture”
of the problems. Society perceives the victim, as
well as the “rapist”, as a possible culprit of the
conflict. Unfortunately, the number of victims of
violence is growing, which indicates the ineffec-
tiveness of the state’s policy in resolving this is-
sue. The public says that the problem lies in the
mentality of the victim: unwillingness to contact
law enforcement agencies, blunted instinct of self-
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preservation against the background of social and
economic status — all these force the victim to stay
with the rapist, giving him the opportunity to repeat
the act of violence. In our opinion, these methods
of solving this problem can be effective only in a
complex: both the state, society, and an individual
should take an active part in the fight against do-
mestic violence (Kiselyov 2019).

The analysis of psychological studies suggests
that the prerequisite for the formation of victim
behaviour of women are such features of early so-
cialization as the undifferentiated personality of the
members of the parental family, the scarcity of rela-
tionships, the prohibition of the manifestation of the
needs or interests of the child and the difficulties of
their imaginal pleasure from the poverty of fantasy
as a mechanism of psychological projection.

The prerequisites for the formation of victim-
ized behaviour of women in the family can also
be the consequences of violence experienced in
childhood. Considering this issue, A.N. Elizarov
(Elizarov 2006) notes the development of such
qualities in people who have experienced violence
in childhood as loyalty to their tormentors, readiness
for self-sacrifice, a tendency to choose a negative
person as a leader, as well as traits of a codependent
personality (the desire to help others to the detriment
of themselves, taking on guilt and responsibility, de-
pendence on the environment, etc.).

A woman in situations of domestic violence
lives in a system of contradictions and mutually ex-
clusive beliefs: “I have done nothing to deserve your
attitude” and “I am to blame for what is happening,”
but the idea that she herself can change a lot by
learning to define reasonable boundaries of what is
allowed is not available to her. So, the issue of re-
strictions and setting the boundaries of what is per-
missible is one of the most difficult for such people.
Restrictions are determined by most people almost
automatically, which they learn in childhood based
on modelling of the corresponding restrictions by
adults from their significant environment. The ba-
sis for determining the correctness of their contacts
with other people is the parental attitude to the needs
of the child. But in dysfunctional families, parents
themselves do not feel their boundaries and cannot
teach this to children.

One of the main motives for the behaviour of
women who are victims of domestic violence is the
fear of the reaction and behaviour of other people
in general, and men are the aggressor especially be-
cause women are constantly waiting for a flurry of
new insults. When making a choice or making a de-
cision, they are not able to ask themselves what they
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would like, but they are attentive to the desires and
requests of the abusive husband. They have already
developed an instinctive ability to assess the feel-
ings and desires of others. It is worth noting that the
more women try to appease them, the more dissatis-
faction they cause. This fear of causing disapproval,
irritation, anger and abandonment is the basis of the
behaviour of such women. People who have been
accustomed to conditioned love since childhood fo-
cus their energy on “earning” it and getting approval
by fulfilling the desires of others. Such women live
in anticipation of their husband’s negative reaction,
adapting for years to a sharp change in his mood.
Fear makes women an easy target for manipulation,
the aggressor will easily win if he begins to intimi-
date or threaten.

Fear progressively increases, especially in wom-
en who have suffered since childhood, and can de-
velop into a state of despair, anxiety about the future.
They become unable to make any decisions for fear
of making mistakes. Scientists note as a character-
istic feature — the inability of such women to make
decisions even in cases where the fate of themselves
or their children depends on them (Moskalenko
1991). And the fear of loneliness, which is one of
the strongest for such women, keeps them in an abu-
sive situation by believing that they will not be able
to cope without an abuser.

The courts, when considering cases of juvenile
crimes, must strictly comply with the requirements
of Article 481 of the CPC, establish their living con-
ditions and upbringing, the degree of intellectual,
volitional and mental development, character and
temperament characteristics, needs and interests.

The presence in the family of such household
problems as lack of material prosperity, lack of
comfortable housing, drunkenness and drug ad-
diction of parents (maybe teenagers themselves),
scandals and fights in the family, divorces of
spouses, disorganized leisure of minors, etc. nega-
tively affects minors who first become victims of
domestic violence, and then commit violent offenc-
es and crimes themselves. All this should be taken
into account by the courts both when deciding on
the application of punishment or other measures of
criminal legal influence to minors, and when mak-
ing private decisions on the facts of domestic vio-
lence in the family of a minor or improper attitude
of parents or persons replacing them to their re-
sponsibilities for the upbringing of a child in order
to apply appropriate measures of influence to the
perpetrators.

The courts should carefully consider, in accor-
dance with article 109 of the CPC, complaints of
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victims of domestic violence filed against the inac-
tion of the domestic violence prevention authorities
(refusal to accept an application, refusal to initiate
criminal proceedings), and take appropriate deci-
sions to eliminate the identified violations of the
law, the rights and freedoms of the applicant (https://
adilet.zan.kz/rus/docs/T090000214 ).

To prevent domestic violence, society must
adopt an anti-discrimination policy against women,

implement psychological assistance and rehabilita-
tion programs for women in family crisis situations,
and create a system of psychological and practical
measures aimed at correcting personal victim quali-
ties and preventing female victim behaviour.

Fundamental research AP14872079 “Victi-
mological problems of prevention of domestic vio-
lence”.
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OTBETCTBEHHOCTDb
3A HAPYLUEHUE NMPABUA BE3OIMNACHOCTH
MPHU BEAEHUUN TOPHbIX MAU CTPOUTEAbHBIX PABOT
(CTATbA 277 YK PK)

K.A. Bakuuien

Cratbs MOCBSLLEHA IOPUAMYECKOMY aHaAM3Y CTaTbk 277 YroaoBHoro koaekca PK o6 oTBeTcTeeH-
HOCTM 3a HapyLUeHWe NpaBrMA 6e30MacHOCTH NMPU BEAEHWU FOPHbIX MAM CTPOUTEAbHbIX paboT. Mccaeao-
BaHMe MoKasaAo, YTo 0bLLeCTBEHHAs OMACHOCTb 3TOT0 AEsIHMS Ha (DOHE LIEAOrO psiaa HEOAAronpPUSITHbIX
(hakTOpOB (OpraHM3aLMOHHBIX, MPABOBbIX, TEXHUUECKMX U AP.), HU3KOM 3D(PeKTUBHOCTM NpeANnpUHK-
MaeMblix Mep MpoMAAKTUKM HEYKAOHHO BO3pacTaeT. B paboTe MpvBOAMTCS AMHAMMKa 3TOrO BMAQ
HapyLUeHWsl MPaBMA OXPaHbl TPyAa 3@ MOCAEAHME NA9Tb AET, OTMEYUAETCS BaXXHOCTb, TeopeTnyeckas u
npakTMyeckas 3HaYMMOCTb YCTAHOBAEHMS BUAQ MPOBOAUMbIX PAOOT M KOHKPETHOMO MYHKTA HApYyLLIEHHbIX
npaeuA 6€30MacHOCTU AAS PABUAbHOM KBaAMcbMKaLmm 3TOro AesHust. C y4eToM AOKTPUHbI YTOAOBHOIO
npaea 1 Ha npumepax 13 cyaebHOM NPaKTUKM yKasblBaAlOTCS HaMbBOAEe XapakTepHbIE BUAbI HApYLLEHUS
npaeuA 6€30MacHOCTU NPK BEAEHUM FOPHbBIX MAM CTPOUTEAbHbIX PAabOT, MPU3HaKKM CyObeKkTa yroAOBHOMO
NPaBOHAPYLUEHNS, €r0 OTAMYME OT APYTMX CMEXHBIX COCTAaBOB YrOAOBHbIX NPaBOHAPYLLEHWIA.

LleAb nccaeaoBaHMs: AaTb IOPUAMYECKMI aHaamM3 CT. 277 YK PK 1 onpeaeAnTb NpaBoBble KpuTepum
AAS IPABUABHOM KBaAMMMKaALMM 3TOrO YTOAOBHOIO MPaBOHaPYLLEHWS, MO3BOASIOLLME OTAMYATb €ro OT
APYIMX CXOAHbBIX COCTaBOB YrOAOBHOIO MPaBOHApYLUEHUS. MeTOAbl MCCAEAOBAHUS: CTaTUCTUYECKNIA,
(POPMAABHO-IOPUANYECKUIA, CPABHUTEABHO-MPABOBOM, AHAAUTUYECKUIA 1 AOTUYECKUIA.

KAtoueBble cAoBa: HapylueHWe NpaBrA 6e30MacHOCTH, FOPHbIE U CTPOUTEAbHbIE PAbOTbI, YrOAOBHAs
OTBETCTBEHHOCTb, MPABOBAY PErAAMeHTaLMSI.

K.A. Bakishev

Karaganda University of Kazpotrebsoyuz, Kazakhstan, Karaganda
e-mail: bakishev@yahoo.com

Responsibility for violation of safety rules during mining or construction works
(Art. 277 of the Criminal code of the Republic of Kazakhstan)

The article is devoted to the legal analysis of Art. 277 of the Criminal Code of the Republic of Ka-
zakhstan on liability for violation of safety rules during mining or construction work. The study showed
that the public danger of this act in the presence of a number of unfavorable factors (organizational,
legal, technical, etc.), the low effectiveness of the preventive measures taken is steadily increasing. The
paper presents the dynamics of this type of violation of labour protection rules over the past five years,
the importance, theoretical and practical significance of establishing the type of work carried out and
the specific point of the violated safety rules for the correct qualification of the act is noted. Taking into
account the doctrine of criminal law and examples from judicial practice, the most characteristic types of
violation of safety rules during mining or construction work, signs of the subject of criminal law violation
and its difference from other related criminal law violations are indicated.

Key words: violation of safety rules, mining and construction work, criminal liability, legal regulation.

K.9. bakiwes
KastyTbiHyosarbl KaparaHAbl yHuBepcuTeTi, KasakcTaH, KaparaHapl K.
e-mail: bakishev@yahoo.com
Tay-keH Hemece KypbIAbIC XXYMbICTapbIH XYPri3y Ke3iHAe
Kayincisaik epexxeAepiH 0y3faHbl ywiH >kayankepuiAik (KP KK 277 6an)

KP KbIAMBICTbIK, KOAEKCIHIH 277-6abbl Tay-KEH HEMECE KYPbIAbIC XXYMbICTapbIH XYPri3y Ke3iHAe
Kayincisaik epexxeAepiH Oy3faHbl YILiH >KayarkepLliAik TypaAbl 3aHAbI TaAAdyFa apHaAfaH. 3eprtrey
KepceTkeHAen, BipkaTap KOAANCbI3 (rakTopAap (YMbIMAACTbIPYLLbIABIK, KYKbIKTbIK, TEXHUKAABIK KOHE
T.6.), aAABIH aAy LLIAPAAAPbIHbIH, TMIMAIAITT TOMeH GOAFaH Ke3ae BYA opekeTTiH 9AeYMETTIK KayinTiAiri
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TYpakTbl TYPAE apTbin KeAeai. )KyMbiCcTa COHfbl 6EC XKbIAAAFbl eHOEKTI KopFay epeskeAepiH 6y3yAbiH
OCbl TYPiHIH AMHAMMKaCbl KEATIPIATE€H, iC-BpeKeTTi AYPbIC CapaAay YLUiH XXYPri3iA€TiH >XyMbIC TYpiH
>koHe Oy3bIAFaH KaYiMCi3Aik epexxeAepiHii, HakTbl TapMarblH OEATIA@YAIH MaHbI3ABIAbIFbI, TEOPUSIABIK,
>KOHE MPaKTUKAAbIK, MaHbI3AbIAbIFbI aTan eTiAreH. KbIAMbICTbIK, KYKbIK, AOKTPMHACbIH €CKepe OTbIpbIm
>)KOHEe COT MPaKTMKACbIHAH aAbIHFaH MbICAaAAAPAA Tay-KEH HEMeCe KYPbIAbIC >KYMbICTapbiH XKYPri3y
Ke3iHAE KayincCi3Aik epexkeAepiH Oy3yAblH HEFYPAbIM TOH TYPAEPI, KbIAMbBICTbIK, KYKbIK, OY3YLLbIAbIK,
CcybbekTiCiHiH, GeAriaepi, OHbIH KbIAMBICTbIK, KYKbIK, Oy3YLIbIAbIKTbIH 6acka apaAac KypamAapbiHaH

AbIPMALLIbIAbIFbl KEPCETIACAI.

Tyiin ce3aep: Kayincisaik epexeaepiH 6y3y, Tay-KeH XK8HE KYPbIAbIC XXYMbICTapbl, KbIAMbICTbIK,

>KayarnkepLuiAik, KYKbIKTbIK perAaMeHTTey.

BBenenune

OO0mecTBeHHAs! OIMMTACHOCTH YTOJIOBHOTO IIPaBO-
HapyIIeHUs 3aKJI0YaeTcs B TOM, YTO HapylLIeHHE
BUHOBHBIM MpaBUI O€30MacCHOCTH IpPH BEACHUHU
TOPHBIX MJTM CTPOUTENBHBIX PadOT BIEUET aBaphH C
MHOTOYHCIICHHBIMH JIIOJCKUMH JKEPTBAMH, MPUIH-
HEHHE CYILIECTBEHHOT0 MaTepHalIbHOTO yiepoa. Jlo-
CTaTOYHO BCIIOMHHUTH B3PBIBBI Ha KaparaHIUHCKHX
maxrtax «lllaxtunackas» B 2004 1. u «JleHUHCKAS»
B 2006 r., yHecmue xu3Hu 64 ropuskos. Ilo nan-
HbIM MUHHCTEpPCTBA TPyJia U COLMAIBHOMN 3alUThI
Hacenenus PecnyOnuku Kaszaxcran, HauOosbliiee
KOJIMYECTBO MOTHUOIINX TPAJAUIMOHHO TPUXOIUT-
Csl Ha TMPOMBIIIJICHHOE W TPAXKAAHCKOE CTPOUTENb-
ctBo (11,6 %), rOpHYIO U METaJUIypru4ecKylo OT-
pacmu (20,2 %) (https://www.gov.kz/memleket/
entities/Ispm/activities/292?lang=ru). 3akon PK «O
rpaxaaHckoi 3ammute» ot 11 ampens 2014 roga
CIIPaBEUIMBO OTHOCHUT TIPEANIPHUATHS, B KOTOPBIX
BEIYTCS TOPHBIE, T€0JIOTOpa3BeI0uHbIe, OYpOBEIE,
B3pBIBHBIE Pa0OTHI, PabOTHI MO AOOBIYE MOJIE3HBIX
MCKOTIAeMBIX U TIepepadOTKe MUHEPAIHHOTO CHIPHS,
paboThI B TOJJ3EMHBIX YCIOBHSX, K OTIACHBIM TIPOH3-
BoJicTBeHHBIM 00bekTaM (11. 3 ct. 70) (https://adilet.
zan.kz/rus/ docs/Z1400000188). CooTBeTCTBEHHO,
3TO JIesHUE BCTpeyaeTcs B Cy/IeOHOM MpaKTHUKe J10-
BOJILHO YacTO, 3aHUMasl B CTPYKTYpEe IPECTYITHOCTH
B cepe OXpaHbI TpyAa TPETbE MECTO IOCIe Hapy-
IeHus npaBuwil oxpansl Tpyda (ct. 156 YK PK) u
HapyleHus: TpeOOBaHUK MOKapHOW Oe30MmacHOCTH
(ct. 292 YK PK).

JlMHaMuKa 4yucna 3TOi KaTeropuu yroJOBHBIX
NpaBOHAPYIICHUH 3a MOCIEOHHE MATHh JEeT JO0CTa-
ToyHO cTabmipHa: B 2017 T. 3apeructpupoBaHo 26
cinydaes, B 2018 r. — 26, 8 2019 r. — 24, B 2020 1.
—29, Ho B 2021 1. HabIMIOAETCS €T0 PE3KH CKaYOK
— 81 ciyuait. Kak nosicasier MHHHCTEPCTBO TpyAa
W COLMaNbHOM 3alluThl HacesleHus PecmyOmuku
Kazaxcran, 3T0 mMpoUCXOIWT, B MEPBYI OYepeb,
n3-3a HeoOecredeHus: 0e30TacHBIX YCIOBUH TpyIa
(20,6 %), nempoBeneHHss OOy4YeHUS PaOOTHUKOB
6esonmacHoctu Tpyma (12,1 %), HeoOecmedeHus

CpEJCTBaMH MHJMBUAYaIbHONW U KOJIJIEKTUBHOM 3a-
[IUTHI, CIICIIHATLHOMN 0K 10 U CeIHaIbHOM 00Y-
BbIO (6,1 %), OTCYTCTBUSI HA IPEANIPUATHH CITYKOBI
0e30MacHOCTH WJIM OTBETCTBEHHOTO JIMIA 10 OX-
paue tpyaa (1,5 %). lpu stom 370 ThHIC. Yen., Win
KK 4eTBepThIi (22 %), 3aHATHI BO BPEIHBIX
u omacHeIX ycioBusax tpyna (https:/www.gov.kz/
memleket/ entities/Ispm/activities/292?lang=ru).

3aKoHOAATENh OTHOCHT YTOJOBHOE MIPaBOHAPY-
menne, npexycMmorpenHoe 4. 1 cr. 277 YK, x ne-
SIHUSIM HEOOJBION CTENEHH TSIKECTH, YTOJOBHBIC
MIPaBOHAPYIICHUS, TPEAYCMOTPEHHbBIE 9. 4. 2 1 3
CTaThH, — K JCSTHUSIM CPEIHEH TSHKECTH.

Iean nccneqoBanus

Lens uccrnenoBaHus: 1aTh IOPUAWYECKUI aHa-
3 ct. 277 YK PK u onpenenuts npaBoBble KpUTE-
pHH TSI TPaBUIILHON KBaM(PUKALIUK 3TOTO YTOJIOB-
HOTO MpPaBOHAPYIIEHUS ISl OTTPAHUYEHHS €T0 OT
CXOJHBIX COCTABOB YT'OJIOBHOTO IMPAaBOHAPYIIICHHS.

MeToapl UCCIIEIOBAHUS: CTATUCTHIECCKUH, Qop-
MaJbHO-IOPUINYECKHUN, CpPaBHUTEIBHO-IIPABOBOI,
AQHAJINTUYECKHAN U JIOTUYECKHH.

PesyabTarhl

PooBbIM 00BEKTOM JIeAHUS, PEAYCMOTPEHHO-
ro ct. 277 YK PK, BbicTynaeT oOiiecTBeHHass 0€3-
ormacHocTh. HenmocpencTBeHHBIM 0OBEKTOM — OTHO-
IIeHUs, 00eCIIeunBaronue 0e30macHbIe ISl JII0IeH
YCIIOBUS JIJIsl BEJACHUS TOPHBIX WU CTPOUTEIHHBIX
pabort. JlomoIHATETFHBIM 00BEKTOM SBJISIOTCS 3110-
POBbBE, KU3Hb MOTEPIECBIINX U COXPAHHOCTH HMY-
mecTBa. Takol BBIBOJ BBITEKAET M3 HA3BaHHS U
TEKCTa caMON HOPMBI, ITO3BOJISIONINX 3aKIFOUNTh,
YTO IeJb 3aKOHOJATENIS MPU KOHCTPYHPOBAHHUH
HOPMBI 3aKJIFOYAETCS B MPEIOTBPAIICHUN OMACHBIX
TIOCJIEICTBUHA B BHJIE CMEPTH WJIH Bpea 310POBBIO
HE TOJILKO pabouux, HO W JIFOOBIX apyrux juil. K
MIOTEPIEBIIUM OTHOCSTCS HE TOJHKO PaOOTHUKH IO
TPYIOBOMY IIOTOBOPY, HO W JIUIA, C KOTOPBIMH OH
He 3axmoyaincs aubo He Obl1 odopmileH (Hampu-
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Mep, BHIMOJHEHNE PadoT ¢ BeAoMa JIMOo MO YCTHO-
MYy PacropsKEHUI0 padOTONATENsI WIIU €T0 IPeCcTa-
BUTETISN).

OOBeKTHBHAs CTOPOHA YrOJIOBHOTO IpPaBOHA-
pPYIICHHS BKJIIOYAET B ceOs CIEAYIOMNE 00sI3aTeb-
HbIC TMPU3HAKU: a) JiessHUe (IehcTBre b0 Oe3/eii-
CTBHME) B BHJE HapyLICHHUsS NpPaBWJ 0E30HaCHOCTH
IIPY TIPOU3BOJACTBE TOPHBIX WM CTPOUTEIBHBIX
pabot; 0) BpemHbIE MOCIESACTBUS, MPEIyCMOTpPEH-
HBIC YTOJIOBHBIM 3aKOHOM; B) MPHUYMHHYIO CBSI3b
MEXIy JA€SHHEM M HaCTyNMBIIMMHU BpPEAHBIMU
MOCTIECICTBUAMHU.

K ropHbIM paboTam OTHOCATCSI CTPOUTEILCTBO,
PEKOHCTPYKIIHS, TEXHUYECKOE IIePEBOOPYKEHUE,
9KCIUTyaTallusi M PEMOHT OypOBBIX YCTaHOBOK,
LIaxT, PyAHUKOB, IIPUUCKOB, KapbEPOB MO NOOBIUE
MOJIE3HBIX HMCKOMAEMbIX, BbIEMKa TOPHBIX ITOPOJ
MOJI3¢MHBIM HJIH OTKPHITBIM CIIOCOOOM, CTPOUTENb-
CTBO M PEMOHT I10JI3MHBIX COOPYXEHUH (MeTpomo-
JWTEHa, KaHaJOB, TOHHEIEH), a TaKXkKe Te0JIoropas-
BeZouHbIe paboThl. [IpaBuna Ge3onacHOro BegeHUs
TOPHBIX PaldOT B HACTOALIECE BPEMsI PErJIaMEHTHPY-
otcst 3akonoM PK «O rpakmaHckod 3amure)» OT
11 ampenst 2014 roga, IlpaBunamu oOecriedeHus
IIPOMBIIIJICHHONH 0€30IacCHOCTH Ul ONACHBIX IPO-
U3BOJICTBEHHBIX 00BEKTOB, BEIYIIUX TOPHBIE U T'E0-
aoropasBenounsle padotel oT 30 nexadps 2014 rona
(https://adilet.zan.kz/ rus/docs/V1400010247) u np.

K ctpoutensabM paboTaM OTHOCSATCSI BO3BEE-
HHUE, MOHTaX, IEMOHTaX, PEMOHT, PEKOHCTPYKIIHUS
U pecTaBpalys MPOMBIIUIEHHBIX, I'PaKIAHCKUX,
CENTbCKOXO03AHCTBEHHBIX, TUAPOTEXHUIECKUX, SHEP-
TeTUYECKUX, TPAHCIIOPTHBIX OOBEKTOB MU COOPY-
KEHUH CBs3M, a TaKke paboThl IO KOHCEepBalUU
CTPOUTENBCTBA HE3aBEPIICHHBIX OOBEKTOB U JIMK-
BUAAaLMHU 00BEKTOB, BBIpadOTaBIINX cBOH pecypc. K
HUM OTHOCSITCS TAaKXK€ 3€MJISHBIC, U3OJISILIMOHHBIE,
KpPOBEJIbHBIE, JJEKTPOMOHTaKHBIE, OTHEJOYHEIE,
CaHWTApHO-TEXHUYECKHE, MOrPy30YHO-Pasrpy304-
HbIe pabOTHI, PEMOHT M TPOKJIAJKa JTHHUN CBS3H,
KOMMYHHKAIUH TeIUIOCHA0KEHHS, Ta30CHA0KEHHS,
BOZIOCHAOKEHHMS, KaHAJIU3ALUU U APYTHX HHKECHEP-
HBIX CeTeil, KpoMe paboT, OTHOCSIIUXCS K TOPHBIM.
B aT01i CcBSI3M HcCIleoBaTeIH CIIPaBEIIMBO OTMEYa-
0T, YTO CTPOUTEIIbHBIE PA0OTHI — POAOBOE IOHSITHE
JUTS TPYIIIBI CHIeMaTN3upOBaHHBIX padboT» (be30o-
pomoB 2014: 17). IlpaBuna 6e30macHOr0 BEICHUS
CTPOUTENBHBIX paboT periaaMeHTHpYIOTCs TexHu-
YecKUM periiaMmeHToM «TpebGoBaHusa K Oe30macHO-
CTH 34aHUI U COOPY>KEHHUH, CTPOUTEIILHBIX MaTepu-
anoB u maenuit» ot 17 Hostopst 2010 roma (https://
adilet.zan.kz/rus/docs/P1000001202), Crpourens-
ueiMu HopMamu PK ot 12 uronst 2016 roga (https://
adilet.zan.kz/rus/docs/V1600014083), 3akonom PK
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«O0 apXUTEKTypHOMU, TPaJJOCTPOUTEILHONW U CTPO-
uTeNnbHON AearensHoCTH B PecyOnuke Kazaxcram»
or 16 mroms 2001 roma (https://adilet.zan.kz/rus/
docs/ 2010000242 ) u ap.

Jucno3unust HOpMbl OJJaHKETHAs U U1 yCTaHOB-
JICHHWs TPU3HAKOB YTOJOBHOTO IPaBOHApYLIEHUS
HEO00XOMMO OOPaTUTHCS K HOPMATHBHBIM aKTaM,
permaMeHTUpYIOIIUM IpaBuiia 0e30MacHOCTH NpU
BEJCHUH YIIOMSHYTBIX BUAOB paboT. DTO yIOMSHY-
ThIe BhIMIe 3akoH PK «O rpaxxaaHckoit 3amure» ot
11 anpens 2014 rona, 3akon PK «O0 apxutekryp-
HOM, TpaJloCTPOUTEIBLHON U CTPOUTEIILHOM JesTENb-
HocTtH B PecniyOnuke Kazaxcran» ot 16 utons 2001
rozaa, I[IpaBuna oGecriedeHus! MPOMBIIITICHHONH 0e3-
OTIACHOCTH JUIA OTIACHBIX MPOU3BOACTBEHHBIX 00B-
€KTOB, BEIYyIIUX TOpPHBIE U TEOJIOrOpa3BeJIOYHBIE
pabotsl ot 30 nexabps 2014 rona, mpyrue THIOBEIE
npasmwia U uHCTpYKIuH (I'OCTor). [Ipu xBamudu-
Kallul JESHUS OpTraHbl CIEICTBHA M CyJ 00sS3aHBI
HE TOJIBKO COCJIaThCs Ha IYHKT MpaBHiI 0€30IacHO-
CTH, HapyIIEHHE KOTOPOTO TOBJIEKIO MPUIUHEHHE
Bpena, HO M yKa3aTbh, B YeM KOHKPETHO BBIPa3HUIIOCh
3TO HapyILIEHHE, U YKa3aTh 3TO B COOTBETCTBYIOLINX
MPOIECCYATbHBIX JOKYMEHTAX.

JlaTp ncuepnslBaOIMK epeYeHb HAPYILIEHUH,
00pa3yromux O0OBEKTHBHYIO CTOPOHY YTOJIOBHOTO
MpaBOHApPYIIEHUs, peaycMoTpeHHoro ct. 277 YK
PK, cnoxxno npaktudecku. OHM pa3zHOOOpa3HbI HA-
CTOJIBKO, HACKOJIbKO MHOTOYHCIICHHBI TPeOOBaHM,
cozieprKalirecs B COOTBETCTBYIOINX HOPMATHBHBIX
akTax. BMecTte ¢ TeM, MOYKHO BBIIEIHUTH CIELYIO-
IITMe OCHOBHBIE TPeOOBaHWSA K OE30MacCHOCTH TPH
BEJICHUH TOPHBIX U CTPOMTEIBHBIX paboT, yKa3aH-
Hbele B 3akoHe PK «O rpaxnaHckoit 3ammure», Ha-
pYLIEHHE KOTOPBIX IIPUBOAUT K aBapusM, TPaBMaM
Y CMEPTH JIFOJICH:

1) ycraHoBieHHE U BBIIOJHEHHE TpeOoBa-
HAW TIPOMBINIJICHHOW O€30TacHOCTH, SBIISIOIIHX-
csi 00sI3aTeNbHBIMHU, 338 HWCKIIOYEHHEM CIyYaes,
YCTaHOBJICHHBIX 3aKOHOIATENbCTBOM PecmyOnuku
Kazaxcras;

2) JomycK K MPUMEHEHHIO Ha OIACHBIX MPOU3-
BOJICTBEHHBIX OOBEKTaX TEXHOJIOTHH, B3pPhIBUATHIX
BEIIECTB M M3/ HAa UX OCHOBE, COOTBETCTBYIO-
mMX TpeOOBaHMSIM MPOMBIIUICHHON 0€30MacHOCTH;

3) momyck K IPHUMEHEHUIO Ha TEPPUTOPUU
PecniyOmmkm  KazaxcraH oOmacHBIX TEXHHYECKUX
YCTPOICTB, COOTBETCTBYIOUINX TPEOOBAaHUSIM IIPO-
MBILIJICHHOM Oe30MacHoCTH;

4) nexmapupoBaHHE MPOMBIIUIEHHOW Oe3ormac-
HOCTH OIaCHOT'O MMPOU3BOACTBEHHOTO 00BEKTA;

5) rocymapcTBEHHBIN HaI30p, a TaKkKe MPOU3-
BOJICTBEHHBIH KOHTPOJb B 00JacTH MPOMBIIIJICH-
HOI 0€30MMacHOCTH;
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6) PKCIIepTH3a MPOMBIIIEHHON 0€30T1aCHOCTH;

7) arTecTauys IOPUAMYECKUX JHMI[ HA IIPABO
npoBeJleHHs PaboT B 00J1aCTH MPOMBIIIIIICHHON 0e3-
OIACHOCTH;

8) MOHUTOPHHT TTPOMBITIUICHHOM 0€30IIaCHOCTH;

9) mpoBeneHue NPOPUIAKTUYECKUX M TOPHO-
criacaTeNbHbIX, Ta30CMacaTelIbHbIX, MPOTHBO(OH-
TaHHBIX PAa0OT Ha ONACHBIX HPOM3BOICTBEHHBIX
0o0beKTax MpoeCCHOHANBHBIMU aBapUitHO-criaca-
TEJIBHBIMU CIIy)0aMHi B 00JacTH MPOMBIIIJICHHON
0€e3011aCHOCTH;

10) mpoBeneHHE MOHTa)Ka, TEXHUYECKOTO 00-
CIIy’)KUBaHMSA, TEXHUYECKOTO OCBHICTEIHCTBOBA-
HUS TUQPTOB, 3CKATATOPOB, TPABOJIATOPOB, a TAKXKE
MOJTEMHMKOB IS JIUI C OTPAHUYEHHBIMH BO3MOXK-
HOCTSIMM (MHBAJIMIOB) B COOTBETCTBUM C HALMO-
HAJNBbHBIMH CTaHAAPTAMU;

11) cBoeBpeMeHHOE OOHOBICHHE W TEXHHYE-
CKOE IEePEBOOPYKEHHE OMNACHBIX MPOU3BOJICTBEH-
HBIX 00BEKTOB (CT. 69).

AHanu3 cyneOHOW MPaKTHKH MOKAa3bIBAET, YTO
HauOoJee XapaKTepHbIMU BUAAMHU HApyIICHUS IIpa-
BUJI BEJIEHUS TOPHBIX padOT SBISIOTCS IPEBBIIIe-
HUE JIOMYyCTUMOI'O YPOBHS 3ara30BaHHOCTH B JIaBe,
JKCIUTyaTalysi TOPHONPOXOJYECKUX, CTPOHUTENb-
HBIX, TPY30HOIABEMHBIX, TPAHCIOPTHBIX MAIIIHH,
MEXaHU3MOB M 000pYyJIOBaHUs, HE COOTBETCTBYIO-
mux TpeOoBaHMSIM O€30MIacHON KCILTyaTaIiuu, Ha-
XOXIIeHHEe U padoTa B MeCTaX, COCTOSTHHE KOTOPBIX
MIPEJCTaBIIAET OMACHOCTb JUIsl JIOJEH, HEeHaIexKa-
ee COCTOSTHUE YCTPOMCTB OTIOP M Kpemeker oo
WX OTCYTCTBHE, HENpOBEJIEHHE HHCTPyKTaka IO
TeXHUKE 0€30MacHOCTH U T. II.

Tak, cymom 3epeHINHCKOTO paiioHa AKMOJINH-
ckoii oomactu 1o 4. 2 ¢1. 277 YK PK k n1ByM rogam
JUIIEeHHsT cBOOOABI OBUIM OCYXKICHBI HadaJIbHUK
PYIOHHKA OTKPBITBIX TOpHBIX pador K., HauanbHUK
yuyactka M. u ropHsiil mactep M. 3a To, 4TO B Hapy-
menne 1. 1791 IlpaBun npoMeblnieHHON Oe3omac-
HOCTH Tiepe] HadajoM pabot He BHecaH B [lacmopt
BeZCHUS 3a00€B JOMYCTHMBIE pa3Mepbl padoumx
IUIOIA/IOK, YTJIOB OTKOCA, BEICOTHI YCTYIIA, IIPHU3MBI
BO3MOKHOTO OOpYIICHHUs TOpoAabl. B mpouecce mo-
Tpy3KH PYABI B caMOCBaJ IPOU30ILEN 00Bajl TOPHOH
Macchl, TOBJIEKIINH CMEPTh MALLIMHUCTA 3KCKABaTO-
pa T. ([demno Nel1156-19-00-1/13).

Psn KpuMHHAIHCTOB TOBOPHUT O HEOOXOIUMOCTH
pa3imyaTh TOpHBIE paOOTHI OT pabOT BOOOIIE B TOP-
HOH npomeineHHocTr. Tak, W.II. JlanHoBeHKO OT-
MEUaET, YTO TOPHBIE PA0OTHI — 3TO LEHTPAJIbHAS, HO
JIMIIb COCTABIISIOIIAS 4acTh paboT, BBIMOIHSIEMbIX
B FOPHOW MPOMBIIUICHHOCTH. BhijieieHne ropHbIX
paboT U3 Bcero MexaHu3ma paboT B TOPHOM Hpo-
MBIIIUIEHHOCTH OOYCIIOBIIEHO YCHJICHHON OXpaHOU

ux 0e30MacHOCTH CpEeJCTBAMH YTOJIOBHOTO IpaBa
(JlanoBenko, Yanrymu 1986: 187). MupMu cioBa-
MU, B CyJeOHOH MpakTHKe CIeAyeT OTIHYaTh mpa-
BUJIa 0€30IIaCHOCTH TIPH BEJICHUU TOPHBIX PadOT OT
mpaBuiI 0€30MacHOCTH BeIEHUS MHBIX BUAOB padoOT
B TOPHOM MPOMBIIIEHHOCTH. Ha 3TOM OCHOBaHUU
A.B. KypcaeB cumraer, 4To HApyIICHHE MPABHI
0e301acHOCTH NPH BEJCHUU TOPHBIX padoT Ha 00b-
€KTaX aTOMHOW SHEPTeTHKH JOIDKHO KBATU(HUITHPO-
BaThcs 1o cT. 215 YK PO (ct1. 276 YK PK — mpum.
aBTopa). Ecnu sxe mpu mpoBeAeHUH TOPHBIX padoT
JINIIO, UCTIOJNB3YS CIIENNATbHBIE CAMOXOIHBIE CTPO-
WTEJbHbIE MAIINHBI, HAPYIIWIJIO IIpaBUiIa T0POKHO-
rO JBIKEHUS, YTO TOBIEKIIO 10 HEOCTOPOKHOCTH
MIPUYMHEHNE TSHKKOTO BpeAa 370POBBIO HeJIOBEKa
WIH €r0 CMEPTh, TO TAKOE JCSIHUE KBATU(PHUIUPYET-
cs 1o ct. 264 YK PO (crt. 345 YK PK — nnpum. aBTO-
pa) Kak HapylIeHHe MPaBHIl JOPOKHOTO JBIKEHUS
U 9KCIUTyaTalu TpaHcmopTHbIX cpencTs (Kypcaes
2019:35).

OT0 MHEHHE MBI pa3/iessieM, HO C YTOYHEHUSAMU:
KaK MpaBUIO, HApyIIeHWE MpaBui 0€30MacHOCTH B
MpoIIecce MOTPY30YHO-PA3TPy30UHBIX, PEMOHTHBIX
U JpyTuX paboT ¢ MCHOJB30BAaHUEM CIIEHHATbHBIX
CaMOXOJHBIX MalIMH (TPaKToOpa, HJKCKaBaTropa M
Ip.), TaXKe eCIA OHO OBLIO JOMYIIEHO BO BPEMS UX
JIBHOKCHUS, TOJDKHO KBAJTU(UITUPOBATHCS 110 CT. 277
YK PK. Kanugukarus yroJoBHOTO IpaBOHAPYIIIe-
Hug 1o cr. 345 YK PK Bo3MoxHa unis B ciiydae,
€CITH JIMIO ellle He PUCTYNalo K paboram (Hampu-
Mep, MAIIMHUCT dKCKaBaToOpa MEpe]] HayalloM IIo-
TPY3KH pyAbl COBEpIIMI Hae3]] Ha YellOBeKa IMpH
JIBWKEHUU 3adHUM XozoM). [lo sTomy myTH unaet
u cyneOHas nmpaktuka. Tak, BepxoBusiii cyn PK B
HOPMaTHUBHOM TIOCTaHOBJIeHHN «O TpakTHKE MPH-
MEHEHHMsI YTOJIOBHOT'O 3aKOHOJATENIhCTBA 0 JIeJIaM
00 YTOJOBHBIX IPABOHAPYIICHUSX, CBS3aHHBIX C
HapyIIEeHWEM MPaBHJII JOPOKHOTO ABIDKEHHUS U IKC-
IUTyaTalud TPaHCIIOPTHBIX CPEACTB» OT 29 HIOHA
2011 rona mo 3ToMy MOBOAY yKa3al, 4TO «ICHCTBUS
JII, YOPAaBISIONINX TPAHCIOPTHBIMU CPEICTBAMH
IIPU BBINONHEHUH paboT, HE CBS3aHHBIX C JOPOXK-
HBIM JIBIDKEHHEM (HAIIpUMep, TPOU3BOICTBO TIOTPY-
309HO-Pa3TPy309HbIX paboT, PEeMOHT M 3ampaBKa
TPAHCIIOPTHBIX CPEACTB, TPOU3BOACTBO CTPOUTEIh-
HBIX, TOPOKHBIX, CEIBCKOXO03SIMICTBEHHBIX H APYTUX
HETPaHCIOPTHBIX PadoT), MOBJIEKIINE HACTYIICHIE
yKazaHHbIX cTaThsiMu 345, 346 YK nocneactsuii, B
3aBHCHMOCTH OT KOHKPETHBIX 0OCTOSITETIHCTB JIeTa,
MOJJICKAT KBadu(UKaIu 1mo cratbsMm YK, mnpen-
yCMaTpHUBAIOIIMM OTBETCTBEHHOCTDH 3a HApyILIEHHE
MIpaBUJI TTPOU3BOJICTBA OMpeAENIeHHBIX padoT, mpa-
BWJI 6€30MacHOCTH MO0 3a YrOJIOBHOE IIPaBOHApY-
LICHUE MTPOTHUB JIUYHOCTI (11. 4).
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Hapymenne mnpaBun BeaeHHS CTPOUTEIBHBIX
paboT MOXKET BBIpaXKAThCSI B HEYCTAHOBJICHUH CITe-
IUATBFHOTO OTPaXAEHHs ¢ 0003HAYCHUEM OIACHBIX
YUYacTKOB, B IIpefesax KOTOPBIX BEAyTCsl padoTHI,
HEMpPOBEACHNN WHCTPYKTaXa Ha pabodeM MecTe
nepes; BBITOTHEHUEM Pa0OThI, SKCIUTyaTallud TeX-
HUYECKU HEUCHPABHBIX CTPOUTENBbHBIX MAaUIUH U
MEXaHN3MOB (HaIllpIMep, CTPOUTEIHHBIX KpPaHOB,
CMECUTENBHBIX, JPOOWIBHBIX W COPTHPOBOYHBIX
YCTPOWCTB), IOMYyCKe K paboTe HEMOrOTOBICHHBIX
JIUII, HETIPAaBWJIbHOW yCTaHOBKE JIECOB, IMOJMOCTEN
U JAPYTUX CPEJICTB, OTCYTCTBHUH KOHTpPOJIS 3a Oopra-
HU3aluel U croco0aMu BeIEeHUS AJIEKTPOra3ocBa-
POYHBIX, TIOTPY30YHO-Pa3TPy304HO, MOHTKHBIX U
WHBIX BUAOB CTPOUTEIBHBIX paboT, HeobecneueHHN
pabounx WHAWBUAYaIbHBIMH 3alIUTHBIMA CpE/l-
CTBaMH, U T. . MecToM yrojoBHOTO IpaBOHapy-
LICHUS] MOKET OBITH OIpeJelieHHas CTPOUTEIbHAs
IJIOLIAJKa WM OPYTHe TEPPUTOPHUH, I'I€ BEAYTCS
paboTHI TIO TIOJIBECHHUIO MM PEMOHTY Pa3IMIHBIX
KOMMYHUKAIIMM 7151 TOCTaBKU BOJIBI, TEIlIa, rasa,
3JEKTPUYECTBA U T. 1.

Tak, nmpurosopoMm cyna r. Pyausiii Kocranaii-
ckoil obnactu padotauku TOO «PynHeHnckue Te-
IJIOCETU» TJIaBHBIM MHXeHep b. u Mactep yuyacTka
K. 6butn ocyxaenst no 4. 2 c1. 277 YK PK k Tpem
rofaM JHUIIEHUs cBOOOIBI 3a TO, YTO B Ipolecce
PEMOHTa WH)XEHEPHBIX CETEel Ha Mpoe3kel yactu
Joporu Hapyurwm myHKT 5.1.4 HarmmonambHOTO
cranaapra Pecnybmuku Kaszaxcran Ne2607-2015
«TexHnyeckue cpeacTBa OpraHU3alUU ABUKCHUS
B MeCTax MMPOU3BOJICTBA JOPOKHBIX padboT. OcHOB-
Hble nmapameTpsl. [IpaBuia npuMeHeHusD, COrIacHO
KOTOPOMY MECTa IMMPOU3BOACTBA paboOT 00ycTpanBa-
I0TCS BPEMEHHBIMH OTpPa)I€HUSMH, CUTHAJIBHBIM
OCBEIICHUEM B TEMHOE BpPEMsS CYTOK, YCTaHAaBIIU-
BAIOTCSl MpPEAYNPEAUTEIbHBIE JOPOKHBIE 3HAKH.
Hapymenne 3Toro myHkTa mpaBusl 0€30MAaCHOCTH
MOBJIEKJIO MPUYMHEHHE TSHKKOTO BpEna 310POBbIO
Motorukircta K. u cMepTh ero maccaxupku Y.,
KOTOpBIE Ha MOJHOM XOAY YIIalIH B BBIPBITHIA KOT-
noBaH (Jemo Ne 3924-21-00-1/106).

Vkazaunsie B qucrosunuu cT. 277 YK PK Bugst
paboT npu uX BeleHUH, KaK MPaBUIIO, XapaKTepU3y-
FOTCSI MCIOJIb30BAHUEM HCTOYHUKOB IOBBIIIEHHON
OITaCHOCTH, a TAK)KE COMPSIKEHBI OTTACHBIMU JIJIS Ye-
JIOBEKa yCIOBHUsIMHU (paboTa 1Mo 3emMiiel, BEICOTHBIC
paboTHI, PBIThE B YCTPOMCTBO KOTIIOBAHOB U T.J.).
Bwmecre ¢ Tem, HEKOTOpBIE aBTOPHI CUMTAIOT, YTO
€CITU BBINONHsAEMass paboTa HE CBs3aHa C PHCKOM
JUTSL S)KA3HU U 3J0POBbsSI YEJIOBEKA, TO HapyLICHUE
MIpaBHJI €€ IPOU3BO/ICTBA, JTAXKE €CIIH OHO MOBIIEKIIO
MPUBEACHHBIC B CTaThe MOCIEACTBUS, HE 00pa3yeT
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cocTaBa JaHHOTO TpecTymjeHus. B 3Ttom ciydae
HapyILIUTENb OTBEYAET 38 HEOCTOPOKHOE PUUUHE-
aue Bpena (Tep-AxomoB 1996: 377). C TakuMm MHe-
HUEM COTJIACHTHCS HeJb3s. BelneHne ropHeIX WIN
CTPOUTENIFHBIX paboT HE3aBHCHUMO OT XapakTepa
HapyIICHHBIX MPABHII CaMo IO cede JupeBaTo omac-
HBIMU TIOCIICICTBUSIMH, CBSI3aHO C MIOCTOSIHHBIM PH-
CKOM JUIsl SKU3HHU U 340poBhs droaeil. B Ilpasumax
0€30MacCHOCTH B YIOJBHBIX IMAXTaxX OT 25 CEHTAOPs
2000 . yka3pIBaeTcs: « YTojpHas maxTa (B T.4. ax-
TO-YTJIECTPOUTENBHBIE U MOHTAXXHBIC YIIPABICHHS 1
IpyTHE MPEANPUATHS (OpPTaHU3AINH ), BEAYIIHE pa-
OOTHI B IOA3EMHBIX YCIOBHUSX LIAXT) MPEACTABISET
€000 YHUKAIBHYIO CIIOKHYIO POU3BOJICTBEHHYIO
CUCTEMY € 0c000 OITACHBIMH YCIOBHSIMH (B3PHIBOO-
MacHOCTh, MOKaPOONAaCHOCTh, BHIOPOCOOACHOCTB,
OTAaCHOCTH 10 00BajaM U MPOPHIBAM BOJIBI U Ta30B),
NpEANpUsITHE, TJC HENPEIBUICHHbIC U BHE3aITHbIC
W3MEHEHUS TeOJIOTHUECKUX YCIOBUH WM MIPUPOA-
HBIX CHII, HecoOmoqeHre Hactosmmx [IpaBun wmm
HETpaBIIbHbIE JACUCTBUS Ja)e OJHOTO PabOTHH-
Ka MOTYT TOBJIEYb KaTacTpouuecKkue IMOClea-
creust anms mropei» (https://adilet.zan.kz/rus/docs/
V000001301 ). Yka3anHble OTpaciu 3KOHOMHKH
anpUOPH ABJISIOTCS OMACHBIMH JUIS YellOBEeKa BUIA-
MU TIPOU3BOJICTBA, B CBS3H C YEM BOTIPOC O HATNIHH
WA OTCYTCTBHHU B KQXKJIOM KOHKPETHOM ClTydyae Ka-
KHX-TH00 PUCKOB AJIs1 paOOTHUKOB 3TOMH chepbl Tpy-
Jla He MOKeT BO3HWKaTh BooOmie. [loaTomy Takme
PEKOMEHIAIMK [TPOTUBOpPEYAT 3a1auaM dPPEKTUB-
HOU OXpaHbl TPy/Ja, CHIKAIOT MPEeaypEeAUTEIbHbIC
n oxpanutenbubie GyHKImu cT. 277 YK PK. Takum
o0Opa3om, JIs KBaJIU(UKAIUH COBEPIICHHOTO Jes-
HUS 110 3TOH CTaTbe HOCTATOYHO YCTAHOBUTH (DaKT
MPECTYITHOTO HApYIIEHHs JTUIIOM TpaBui Oe3omac-
HOCTH BEJICHUS TOPHBIX WJIM CTPOUTEIBHBIX pador,
MOBJICKIIIETO IO HEOCTOPOKHOCTH BPETHBIC ITOCIIE-
CTBUS, IPETYCMOTPEHHBIE 3aKOHOM.

CocTaB TpecTyIiieHHs MaTepHajbHbIH, OKOH-
YEHHBIM TPU3HAETCS C MOMEHTA HACTYTIICHHUS XOTS
OBl OJTHOTO W3 TEPECYUCICHHBIX B CT. 277 YK 00-
[IECTBEHHO OMNACHBIX MOCIEACTBUI: TSHKKOTO WIN
CpenHel TSHKECTH Bpea 37J0pOBbhI0 uenoBeka (4. 1),
CMEpTH YeJIOBEKa HMIIM WHBIX TSDKKHUX MOCIE/ICTBHI
(4. 2), cMepTHu ABYX WM Oojee nul (4. 3).

CremneHb TSHKECTH NMPUYUHEHHOTO Bpeda 3110-
POBBIO TOTEPIIEBIIETO WM MPUYMHBI €r0 CMEpPTH
ompeJenseT CcyAeOHO-MEOUIMHCKas JKCIepTH3a,
poBOAUMAs B cOOTBETCTBUU ¢ 3akoHOM PK «O cy-
JeOHO-OKCIIePTHOW JiesTenbHoCcTH» oT 10 deBpans
2017 r. u IlpaBunaMu opraHuzaluy U MPOU3BOA-
CTBa CyNeOHBIX IKCHEPTU3 W MCCIEAOBAHUI B Op-
ra"ax cy/ieoHoi skcneptussl ot 27 anpens 2017 r.
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[Ipu3HaKY TSHKKOTO U CPEIHEH TSKECTU Bpeaa 3110-
POBBIO yesoBeKa ykazanbl B . 11 n 12 cT. 3 VK.

[Tox MHBIMH TAKKUMU TIOCIICICTBUSIMH B CMBIC-
ne 4. 2 cr. 277 YK PK cnenyer noHumars npudu-
HEHHE TSHKKOTO WIIM CpelHEeH TsHKeCTH Bpena 3110-
POBBIO IBYX WM O0Jiee MOTEPICBIINX, YXY/IIICHUE
COCTOSIHHSI 3/I0POBbsI HACENIEHUS M OKpYIKarolien
CpEeIBl; HACTYIUICHHE TEXHOTC€HHOTO WIJIH 3KOJOTH-
YEeCKOro OC/ICTBUS, YPE3BBIUAHON IKOJIOTUYCCKON
CUTYaIuH, IPUIMHEHNE KPYITHOTO WK 0C000 KPYTI-
HOTO ymiepOa OpraHu3aIlisM, YUPESKICHUIM JTHOO
OTJIENIBHBIM TpakJaHaM, JTUTEIbHYI0 OCTAaHOBKY
MIPOU3BOICTBA, TIOBPEK/ICHUE WIIA BBIXOJ M3 CTPOS
IIEHHOTO O0OPYAOBAHMS | T. TI.

HacrynuBiiie BpeaHble MOCACACTBUS JOKHBI
HAXOJWUTHCS B NMPUYUHHON CBS3H C JIOMYIIEHHBIMA
BUHOBHBIM HApYIICHUSIMH NPaBUI O0E30MaCHOCTH
MPH BEJCHUU TOPHBIX WM CTPOUTENBHBIX PaloT.
OTCYTCTBHE TaKOW CBSI3M HCKIIOYAET YTOJIOBHYIO
OTBETCTBEHHOCTH Juma 1o cT. 277 YK PK.

CyObeKkTHUBHAs CTOpPOHA YTOJIOBHOI'O TMpaBOHA-
PYIIEHHS XapaKTepu3yeTcs HEOCTOPOKHOHN (hopMOit
BHHEBI B BUJIE CAMOHAICTHHOCTH JIN0O HEOPEKHOCTH.
CyOBeKT CaMOHAJICTHHOCTU TPEABUIUT BO3MOXK-
HOCTh HACTYIUIEHUS OOIIECTBEHHO OMAaCHBIX IIO-
CJIEICTBHM CBOMX NeHCTBUH (Oe3meicTBUs), HO 6e3
JIOCTATOYHBIX K TOMY OCHOBaHHM JICTKOMBICIICHHO
paccuuTHIBaJIO Ha MPEJOTBpAIIEHUE ITHX TOCIEN-
creuid. Hanmpumep, pykoBoauTenu opraHu3aLlui,
WX 3aMBbl, TJIABHBIC WHXKEHEPHI HE MPEANPUHIMAIOT
Mep K YCTPaHEHHIO 3aBEI0MO U3BECTHOTO UM Hapy-
IICHUS TPaBUJI 0€30MIACHOCTH WJIM JAI0T yKa3aHUS,
npoTHUBOpedaniue 3TuM npaBwiaM. CyObekra He-
OpeXHOCTH XapaKTepu3yeT He MPEeIBUACHHE BO3-
MOXKHOCTU HACTYIUICHUS OOIIECTBEHHO OMAaCHBIX
MOCJICICTBUI CBOMX JEeHCTBHH (O€30CHCTBU), XOTS
MpH JOJDKHOM BHHUMATENBHOCTH W TIPEAYCMOTPH-
TEIBHOCTH OH JIOJDKEH OBbLT M MOT MPEIBUICTh ITH
MOCTIE/ICTBUSI.

CyOBeKTOM yroJIOBHOTO NMPAaBOHAPYIICHHUS SIB-
JseTcs r000e BMeHsIeMoe (pu3ndeckoe JIUIo, J10-
crurmiee 16-1eTHero Bo3pacta. MM MoxeT OBITh
PYKOBOJIUTEIb MPEANPHUITHS, TJIaBHBIH HHKEHEP
WM MacTep, YNpaBlsAlomui padoTaMu, MEXaHUK,
SHEPreTUK, HAaYaIbHUK Y4YacTKa, PsIOBON paboT-
HUK (KpPaHOBIIHWK, IIIaXTep, MAIIUHUCT 3KCKaBa-
TOpa, paboYuil U T.1.), Ybsl IOCTOSIHHAS WJIU Bpe-
MEHHasl NIeATEeNFHOCTh CBs3aHa C BBITIOJIHEHUEM
TOPHBIX WJIM CTPOUTEIBHBIX pPabOT, COOIIOMCHHU-
€M COOTBETCTBYIOIIMX IMPAaBHI I TPEOOBAHHIA.
CyObexTaMu NesHHS MOTYT OBITh Takke padoT-
HUKH WHOW OpraHU3alliy WM CICIHAIIUCTHI, IPH-
BIIEKaeMBbIE TI0 TPAXKIAHCKO-TIPABOBOMY JOTOBOPY,
o0s13aHHBIE 00€CTIeunBaTh 0€30MaCHOCTh U OXPaHy

TpyZa MpHU BEJACHUU TOPHBIX WM CTPOUTEIBHBIX
pabor.

Ecnu BpenHble mocnencTBHUs CTalId pe3yibTa-
TOM COBMECTHBIX, HO HE COTJIACOBaHHBIX Hapylie-
HUI npaBui 0€30MaCHOCTH, TO KAKIBIH U3 CyObeK-
TOB JOJDKEH HECTH YTOJOBHYIO OTBETCTBEHHOCTH C
YUETOM CTEICHU 3HAYUMOCTH U 00beMa HapyIleH-
HBIX IpaBUJl 0€30MIaCHOCTH, a TAKXKE POJIU B INPH-
YMHEHUU Bpeaa. JInio, He nuMmeronee OTHOIIEHUS K
MIPOM3BOJICTBY TOPHBIX HIIM CTPOUTEIBHBIX PaboOT
(Hampumep, CIyYailHBIA TPOXOXKHH), CYOBEKTOM
YTOJIOBHOTO IIPAaBOHAPYIIEHUS ObITh HE MOXKET, TaK
KaK He 3HaKOMO C NpaBWiIaMH O€30MacHOCTH Be-
JICHUS CIIeUUalbHBIX BUAOB paboT. B ciyuae mpu-
YUHEHHsI BpeJa OHO HECET OTBETCTBEHHOCTHh IO
ct. 114 PK YK (HeoctoposkHoe mpruuuHEHHE Bpena
3JI0POBBIO).

Hapymenne npaBuii 6e30MacHOCTH TIPH Belie-
HUM TOPHBIX HJIM CTPOUTENBHBIX paboT B ompere-
JICHHBIX CIIy4asX MOXET COUETATHCS C HApyIIECHHEM
npaBmi oxpassl Tpyaa (ct. 156 YK PK), Hapymenu-
eM TpeOOoBaHUH ToXKapHO# Oe3omacHOCTH (cT. 292
YK PK), napymenneMm npaBui 0e30mMacHOCTH Ha
B3pheIBoomacHbIX 00bekTax (cT. 281 YK PK). Kak
nonuepkHyn Bepxossbiii cyn PK, ct. 156 YK PK
Kak o0Iasi HopMa OOJDKHA IPUMEHSATHCS TOJIBKO
TOT/Ia, KOTJla JEWCTBUS BUHOBHBIX HE IOAIAIAIOT
[oJl MPU3HAKU CHENMANbHBIX COCTaBoB. Ecnm ke
JesiHUE TOANAAAeT IO NMPU3HAKH IBYX HOPM, Ha-
npumep, ct. 156 YK PK u ct. 277 YK PK, npen-
MOYTEHUE OTAACTCA MOCIEeOHEH Kak CHenuantbHON
HOpMeE, TIOCKOJIbKY 3aKOHOAATEIb, BBOAS €€ B yro-
JIOBHBIH 3aKOH, UMEET B BUJY YCHJICHHE OOPBOBI C
KOHKpeTHBIM BHuIIoM Hapymenuii (https:/office.sud.
kz/courtActs/lawsuitList.xhtml). B ciaydasx, xorma
HapylIeHHE MpaBul 0€30MACHOCTH HE OXBATHIBACT-
Cs1 MPaBUJIAMU BEJICHUS TOPHBIX WJIM CTPOUTEIBHBIX
pabdoT, TO BO3MOXHO IPUMEHEHHE COBOKYIIHOCTH
HOpM — cT. cT. 156 u 277 YK PK. Ha npakTuke Bo3-
MOJKHA CUTYyalMs, KOTrJa B pe3yjbTaTe HapyLIeHUs
IIpaBUI O€3011aCHOCTHU IIPU BEICHUU CTPOUTEIbHbBIX
paboT moTepneBIIMMHU OKa3aliCh MOTPeOUTETH yC-
ayru. B aToMm ciaydae neiicTBUSL BUHOBHBIX 00pa3y-
1ot mpu3Haky cT. 306 YK PK (Beimyck nin nmponaxa
TOBApOB, BHINOJIHEHHE paboT MO0 OKa3aHUE YCIyT,
HE OTBeYaroIuX TpeOoBaHUAM 0€30I1aCHOCTH).

3akiouenune

Ha ocHOBaHWM BBIICH3IIOKEHHOTO, CIEIyeT
MPUNATH K CIEAYIOIUM BBIBOJIAM:

- YTOJIOBHOE NPaBOHAPYIICHHE, IPETyCMOTPEH-
Hoe ct. 277 YK PK, Ha QoHe opraHM3alMOHHBIX,
MPaBOBBIX, TEXHWYECKUX M JAPYTHX HEIOCTaTKOB
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OTBETCTBEHHOCTSH 3a HapyIIEHHE MPaBIII OE30IIaCHOCTH MPH BEJICHNH TOPHBIX MIIH CTPOUTENBHBIX padot (ctarbs 277 YK PK)

B cepe OXpaHHI Tpyna MpPHOOpETaeT pacnpocTpa-
HEHHBII Xapakrep. B CTpykType HEOCTOpOXHOMU
MPECTYITHOCTH B chepe OXpaHbl TpyAa 3TO JACSTHUE B
HAaCTOsIIee BpeMs 3aHUMAET TPEThE MECTO;

- JUISl TIPAaBWIIBHOM KBaNMM(HUKAIIMK YTOJIOBHOTO
MPaBOHAPYIIEHUSA CIIEAYET YCTAaHOBUTH KOHKPET-
HBII ITyHKT HAPYIISHHBIX JUIIOM MpaBHi Oe3omac-
HOCTH TP BEJICHIH TOPHBIX FIIH CTPOUTENBHBIX pa-
6OT, MOBJIEKIINI MPUYIUHCHHUEC 110 HCOCTOPOIKHOCTU
BPEIHBIX TIOCTIEICTBUH;

- YTOJIOBHOE TMIPaBOHAPYIICHHUE, PETYCMOTPEH-
Hoe cT. 277 YK, cneayer oTiaudarh OT APYTHUX CXOI-
HBIX COCTAaBOB YTOJIOBHBIX IpaBOHApyIIEHHWI: Ha-
pylIeHus nmpasui oxpansl Tpyaa (ct. 156 YK PK),
HapyIIeHUs TPpaBHUiI 6€30MaCHOCTH Ha B3PBIBOOIIAC-
HbIX 00bekTax (cT. 281 YK PK), Hapymenus tpebo-
BaHWH moxapHo# Oe3zomacHoctH (cT. 292 YK PK).
OTnuums 3aKII0YalOTCd B OCHOBHOM B XapakTepe
HapyIIEHHBIX MPaBWII 0€30MAaCHOCTH MPH BEICHUU
OTIpeIeTIEHHBIX BUJOB PadoT.
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SOME ISSUES OF POPULATION VICTIMIZATION

Nl

The protection of the rights and legitimate interests of victims of criminal offenses and victims of
crimes is considered as one of the priority areas for observing law and order in the Republic of Kazakh-
stan. Part 2 of Article 13 of the Constitution of the Republic of Kazakhstan states: “Everyone has the right
to judicial protection of his rights and freedoms.” In this regard, the relevance of ensuring the rights of a
person who has received moral, material or physical harm from a crime is very high. As stated in Part 3
of Article 12 of the Code of Criminal Procedure of the Republic of Kazakhstan, “The State provides ev-
eryone with access to justice and compensation for damage caused in cases and procedure established
by law.” In this regard, it is known that victimology develops scientific provisions and practical recom-
mendations for the protection of the rights and interests of victims of crimes.

To develop scientific provisions and practical recommendations, it is necessary to study the state of
crime, the amount of harm caused to crime, or the level of victimization of the population to determine
the assessment of crime. In this aspect, it is very important to develop measures to organize victimologi-
cal prevention, identify shortcomings in prevention measures, and increase the effectiveness of preven-
tive measures.

Key words: victimization; criminalization; crime, latency, victim, injured, criminological case.

A.B. Manikos’, LLI.b. MaaikoBa?", A.b. I36acosa?

'KP [IM M. Ec60oAatoB aTbiHAAFbl AAMaTbl akapaemuscbl, Kasakcran, AAMathbl K,.
29A-Mapabm atbiHAaFbl Kasak, yATTbIK, yHuBepcuTteTi, KasakcraH, AAMaTsl K.
*e-mail: msholpan7876@gmail.com

XaAbIKTbIH, BAKTUMM3ALIMSAAAHYbIHbIH, KeHOip cypakTapbl

KasakcraH PecriybAMKacbiHAQ —3aHABIABIK — MeH  KYKbIKTbIK — TOPTINTi  cakTayAbliH 6acbim
GarbITTapblHbIH 6Gipi PETIHAE KbIAMBICTbIK, KYKbIK OY3YLIbIABIKTApPAAH >Kamna LEeKKeHAEPAIH Hemece
KbIAMbIC Kyp6aHAapbIHbIH, KYKbIKTapbl MEH 3aHAbl MYAAEAEPIH KOpFay KapacTbipbiAaabl. KasakcraH
Pecny6amkacbitbiH, KOHCTUTYLMSCbIHBIH 13 6abbliHbiH, 2 GOAIriHAE: «OPKIMHIH 63 KYKbIKTapbl MeH
60OCTaHABIKTAPbIHBIH COT apKblAbl KOPFaAybIHA KYKbIFbl 6ap», — aern kepceTiAreH. OCbl TYPFblAAH aAbir
KaparaHAQ, KbIAMbICTbIH >K80ipAEHYILICIHIH, SFHM KbIAMbICTAaH MOPAAbAbIK, MaTEPUAAAbIK, HEmece
(PU3MKAABIK, 3UAH LUEKKEH TYAFaHbIH KYKbIKTapblH KamTamacbl3 eTyAiH e3ekTiAiri >kofapbl. KP KIMK
12 6abbiHbiH 3 6eAiriHae: «MeMAekeT 3aHAa OGEATiAEHIeH >KaFAanAapAa >KOHe TOPTIMneH SpPKiMHiH
COT TOpeAiriHe KOA >eTKi3yiH >X8He OFaH KEeATIPIATeH 3aAaAAblH ©TEAYiH KamTamacbl3 eTepi», —
aen kepceTiareH. OcblFaH 0aAaHbICTbl, KbIAMBIC KypOaHAAPbIHbIH KYKbIKTapbl MeH MYAAEAEPIH
KOpFayra 6anAaHbICTbI FbIABIMIU €PEXXEAEP MEH TaXKiPUBEAIK YCbIHbICTAPAbI BUKTUMOAOTUS 93iPAEMTIHI
GapLiambi3Fa MAAIM.

FbIAbIMK epexxeAep MeH TaxKipnbeAik YCbIHbICTapAbl 83iPAEY YILiH KbIAMbBICTbIABIKTbIH, >Kan-KY#HiH,
KbIAMBICTbIABIKTEH KEATIPIATEH 3USIHHbIH, MOALLIEPIH HEMECE KBIAMbICTbIABIKTbIH, 6aracblH aHbIKTay YLUiH
XaAbIKTbIH, BUKTUMM3aLIMSAAAHY AeHreriH 3epaeAey KaxkeT. OcbiFaH GalAaHbICTbI, BUKTUMOAOTMSIABIK,
AAAbIH AAYAbl YIbIMAQCTbIPY, aAAblH aAy KbISMETIHAEr KeMLUIAIKTEPAI aMKbIHAQY, aAAbIH aAy
LIapaAapbIHbIH,  TUIMAIAITIH apTTbipyFa 0GalAaHbICTbI  LIAPAAApPAbl 93ipAey aca MaHbI3Abl GOAbIM
TabblAQADI.

Ty¥iiH ce3aep: BUKTUMM3aALUMS, KPUMMHAAM3ALMS, KbIAMBICTBIABIK, AQTEHTTIK, Kyp6aH, >ka6ipAeHyLi,
KPUMMHOAOTUSIABIK, XXaF Adn.
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HEKOTopre BOMNpPOCbl BUKTUMHU3ALU MU HACEACHUS

B KauecTBe OAHOro M3 NPUMOPUTETHBIX HaMpaBAEHWI COBAIOAEHMS 3aKOHHOCTM U MpaBoOMopsiAka
B Pecnybanke KasaxcraH paccMaTpuBaeTcs 3aliMTa Npas M 3aKOHHbIX MHTEPECOB MOCTPAAABLUMX OT
YrOAOBHbIX MPABOHAPYLUEHWI U XXEPTB MpecTynAeHuit. B yactu 2 ctatbn 13 KoHctutyummn Pecriy6amku
KasaxcraH ykasaHo: «Kaxablii MMeeT npaBo Ha CyAebHYIo 3alUmMTy CBOMX NpaB U CBOOOA». B aToi cBs3M
OY€Hb BbICOKA aKTYaAbHOCTb 06ecrneveHuns NpaB AMYHOCTU, MOAYUMBLLEN MOPAAbHbIN, MaTepPUaAbHbIN
AWM busmueckuii Bpea OT npectynaenms. Kak raacut vactb 3 cratbm 12 YIK PK: «[ocyaapcTBo
obecrneymBaeT Ka>KAOMY AOCTYM K MPABOCYAMIO U KOMMEHCALUMIO NMPUYMHEHHOrO yuepba B CAyvasx
M MOPSIAKE, YCTAHOBAEHHbIX 3aKOHOM». B CBSI3M C 3TMM, U3BECTHO, YTO BUKTUMOAOTUSI paspabarbiBaet
Hay4Hble MOAOXEHMS W MpakTUYeckMe peKkoMeHAAUMM MO 3almTe MpaB M MHTEPECOB >XepTB
MPeCTynAeHun.

AAS pa3paboTKM HayUHbIX MOAOXKEHWMI U MPAKTUYECKMX PEKOMEHAALMI HEOOXOAUMO M3YUWTb
COCTOSIHME MPECTYNHOCTHU, 06bEM NMPUUMHEHHOIO MPECTYMHOCTbIO BPeAd MAM YPOBEHb BUKTUMM3aLIMK
HaCeAEHUS AASl OMPEAEAEHMS OLIEHKM MPEeCTYnHOCTU. B AaHHOM acnekTe oueHb BakHO pa3paboTtaTb
Mepbl MO OpraHM3auMm BUKTUMOAOIMYECKON MNPOMUAAKTUKM, BbISBAEHMIO HEAOCTATKOB B Mepax

NporAaKTUKM, NOBbILWEHNIO 3PPEKTUBHOCTU NPOPUAAKTUYECKMX MEP.

KatoueBble cAoBa: BUMKTUMM3ALMS,
NOCTPaAABLUMIN, KPUMUHOAOTUYECKMIA CAYHaN.

Introduction

The effectiveness of victimological crime
prevention in many respects depends on advanced
scientific research of issues like the study of the
process with the aid of reasons and conditions that
contribute the crimes, as well as the study of the
identity of the victim, the study of crime mechanism.

Victimogenic factors are the circumstances that
create the victim of the crime and contribute to their
victimization. Therefore, many researchers note
an important role of the study of the victimization
process and the factors that form victimity, which
determine passing from “victimal potential” to
“victimal determinism”.

Victimization is a central victimological
concept. It has a dual meaning. Firstly, it means the
transformation process of a potential victim into real
victim, and secondly, the final and cumulative result
of damage caused in its different types (Rivman
1975:47).

Victimization — the process of transformation
of potential victim in real one and final cumulative
result of damage caused in its different types. It is
not only the process of transformation of certain
person into a victim of crime, but also of a certain
community of people (Kuri 1993:47-54).

Said another way, the term “victimity” is linked
with the high ability (“disposition”) of a person to
became a victim in a certain circumstances, and
the terms “victimization” stands for determination

KPpMHUHaAN3aUn4,

MPecTynHoCTb, AATEHTHOCTb, >KEepTBa,

of process of such transformation, the final and
cumulative result of that process on a single and
mass levels.

As the results of crimes committed in the specific
place, victimology analyzes data on he types of
crimes, on injured persons, on place and time, on
crime method and other features of victimization
process. In the large scale, such approach gives
opportunity to calculate victimization coefficients
and indices (damage from crime), that show
quantitative and qualitative characteristics of the
persons affected and factors that contribute to their
victimization.

Literature review

Victimological issues, generally, including
the problems of protection of crime victims, have
always caused interest and attracted the attention
of domestic scientists in the field of criminal law
and criminology, criminal process. It gave an
opportunity to consider different applied aspects
of victims’ problems from this perspective
accordingly, to build domestic doctrine of crime
prevention, to form gradually approaches to solving
problems that are linked to victims’ problematic
(latent crome, the problem of victim’s guilt, crime
prevention, punishment purposes, compensation of
harm, etc.). In this context, it is hard to overestimate
scientific ~ researches and  publications of
S.B. Alimov, A.D. Boykov, P.S. Dagel, V.P. Kono-
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valov, N.F. Kuznetsova, V.S. Minskaya, D.V.Riv-
man, V.Ya. Rybalskaya, S.P. Sherba, L.V .Frank,
R.E. Djansarayeva, that contributed to the
development of named problems.

Methodology

The research methodology based on the
harmonization of the requirements of general
scientific and private scientific methodologies. The
general scientific methodology considers onjective
and subjective factors of social development, cause-
and-effect relations, their institutionalization and
subordimation. Private scientific methods includes
formal-legal, structural-systematic analysis,
methods of comparative legal, logical, social
analysis and synthesis.

Main part

Victimization plays arole of integral part of crime
that has its own specific parameters and qualitative
features, with the help of which these categories are
not coinciding. Victimization differs from crime in
that it shows the complex of processe of becoming
victims (Konovalov 1982: 22). The reasons of crime
and victimity often come across. The scientists —
representatives of different directions interpret them
in various way.

Criminologists of biological direction try to
explain the reasons of crime by the special genetic
disposition of not only the criminal, but also the
victim of his criminal actions, by biological nature
of the relationships between affected person and
offender.

Another direction considers the victim’s
behavior as one of the conditions that has impact
on occurrence and implementation of criminal
intent, which no way linked with genetic code. Of
course, heredity has an effect on the characteristics
of human nervous system, his temperament and
other psychological features of the person, but
substantial side of individual’s actions cannot be
inherited, it can form during the social life of society
and environment where he lives, works and express
himself as a social being. In addition, if specific
people become victims of any type of crime more
often than others do, this can be explained not
by some biological disposition but by particular
features of expression of their inherent properties
and personal qualities in a certain situation of life.

In the last few years, together with
criminalization, society has been victimized: people
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in the society are socially badly protected from the
offenders.

Revolutionary social changes that happened
related to transition to a market economy caused a
feeling of insecurity in most people.

Conditions of a market economy postpone
the interests of civil society and crime victims to
the last place, and ignore guarantees that ensure
public interests, this situation significantly reduces
the effectiveness of the fight against crime. Higher
view of crime as a factor of social destabilization
makes it possible to highlight what eventually
unites all or almost all varieties of crime: these are
the consequences of criminal infrigements in the
form of crime victims. There are millions of crime
victims, and taking into account the latency and low
efficiency of the criminal justice bodies — there are
hundreds of thousands who need protection and do
not get it. The feeling of their own unprotectedness
undermines citizens’ confidence in state power,
does not contribute to the use of public potential in
the establishment of law and order.

In the face of the population poverty, an
increase in unemployment, homelessness and
other deprivation, poor protection of citizens from
crime, corruption most of people does not trust law
enforcement bodies and the state.

It stands to mention that the processes of self-
organization of population part flows on an illegal,
including criminal basis. There are increased
number of facts of reprisals with criminals by the
victims: either personally, or through acquaintances,
close people, or even on the basis of paid services of
an appropriate nature.

In the modern era, there are an avalanche-like
increase in the conflict situation along with an
increase in the instability of our statehood, which is
generated by the economic crisis, by the inefficiency
of the legislative mechanism regulating the fight
against crime, by the unclarity of the political
situation in the country. The crimes (victims)
become the method of resolving such conflict
situation. Increasingly, people use ways of resolving
conflicts that are fully contrary to the law.

The escalation of criminal violence is connected
with the weakening of the state control mechanism,
single option elimination of the social control
system (people’s troops, prevention councils, law
enforcement control stations, community courts,
public control posts) and the active participation of
public forces in the prevention of crimes.

There are some factors affecting the decision of
the victim not to contact law enforcement bodies:
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1) dissatisfaction of people with the response
in law enforcement bodies to their statements and
measures taken (or not taken) in connection with
this;

2) reasons related to the nature of the incident
itself (seriousness of the crime, lack of evidence,
limited competence of the police);

3) the ability to solve the problem without
the participation of law enforcement bodies
(independently);

4) a negative attitude towards law enforcement
bodies (they cannot do anything, they do not want to
do anything). The police are often not interested in
or are not able to meet the needs and expectations of
the victim (most likely, the victim himself is not so
protected from encroachment by organized crime).
The ability to deal with the problem individually
(with the help of family, friends and alternative
organizations) becomes an alternative to official
response measures.

In the result of the study, S.G. Voitenko
concluded: “In recent years, there has been a sudden
increase in cases of reprisals against persons who
are called “family debauchers”. Here we can talk
about the formation of social phenomenon that was
not observed before — the prevention of criminal
behavior by criminal means within the framework
of small social groups of the population: this is
criminal self-regulation of the social body, an
attempt to improve internal life, interpersonal
communication with the help of criminal violence
“(Voitenko 2009:41).

According to the results of the study, only 37%
of the harmed persons reported to law enforcement
bodies about the fact of crime. The rest part did not
consider it necessary to inform law enforcement
bodies about the criminal infirgements that had
occurred under different excuses. They explained
the motives for such act as follows: “we will figure
it out” — 22%, “insignificant harm” — 19%, fear of
revenge — 12%, other motives — 7%, uncertainty
about the ability of law enforcement bodies to
provide appropriate help.

To the question of the questionnaire: “How
many chances out of 100 does a citizen have that his
statement to the police about the theft will receive a
legal move?” the most optimistic answer was given
by 4%, an extremely pessimistic answer — 19% of
those surveyed.

The problem of victim latency is inseparably
connetced with the current procedural order for
recognizing a person as a victim. The solution to
this issue depends entirely on the discretion of the
investigator. If he admits that there is no crime, then

there are no victims either. We are in an mistery spot
—until a person is recognized as a victim in the case,
he cannot exercise his rights and, the first thing,
present evidence that he became a victim. Until he
will prove this, he will not be recognized as a victim.

If the criminal case is dismissed, for example,
due to the lack of corpus delicti, the victim, basically,
will not even receive those insignificant rights that
he/she seems to have under the law, although the
fact of the crime has been established. The simplest
example is car theft: until the person who committed
this antisocial act is found, the investigating boodies
do not recognize the owner as a victim. A similar
situation for other categories of crimes, when the
guilty was not found. In short, there is a “de facto”
victim, but he/she is not recognized as a victim in
a criminal case. There are thousands of such cases.

In the conditions of a continuous increase in
crime, it becomes obvious that in the republic, in
particular, there is a process of victimization of the
population, which is developing in connection with
the criminalization of society. Victimization and
criminalization are processes of social interaction.

The transition to a new system of public relations
was quite difficult. In this respect, the destroying of
the legal education system and legal education of the
population also became harmful. Low awareness of
the procedures and rules for making transactions and
other business operations has caused a significant
increase in the victimity of the population in relation
to economic crimes and offenses, and a decrease in
the level of protection of property of citizens.

One of the significant reasons for victimization
is the conflict in the family and the increasing tension
in the relationship between its members (as a result
of the deterioration of the financial situation), which
often takes aggravated and extremely ugly forms.

At all times the family has been and remains a
center that radiates warmth and calmness. In modern
conditions, when many moral values collapse and
the main dangers to a person come from the “big
world”, he seeks protection and salvation in the
“small world” of his immediate environment and,
first of all, in the family.

Undoubtedly, children need care and attention
the most. Unfortunately, children are currently one
of the most socially vulnerable segments of the
population. Many are practically not protected from
the abuse of adults, from the harmful influence of the
criminogenic environment, forced to live in families
leading an immoral lifestyle. Meanwhile, increased
victimity often develop in the family as a result of
the negative effect of adults on their psyche, which
ultimately leads to the victimization of children.
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There is a tendency of an increase in the number
of disadvantaged families, victimized families, in
which the aggressive nature of relationships is due to
psychological incompatibility (Nadtoka, 1999:12).
In such families, there is a gross disregard for the ba-
sic needs of the child, abuse — his obvious rejection,
with insults, the non-manifestation of basic care
for him. The child is constantly humiliated, beaten,
not fed and even reproached with a piece of bread,
thrown out of the house. Often, children are admit-
ted to medical institutions with injuries sustained as
a result of illegal actions of their parents. Escaping
from abuse and violence, children and adolescents
commit suicide, try to get rid of their offenders.

Thus, in adult crimes, the number of victims-rel-
atives in murder cases is twice as low as in juvenile
crimes.

Tak, B MPECTYIUICHUSIX B3POCIBIX KOJIUYECTBO
KEPTB-POJCTBEHHHUKOB MO Jenam o0 yOuicTBEe B
JIBa pa3a HUXKE, YeM B IPECTYIJICHUSX HECOBEPILICH-
HOJICTHHUX.

In every fourth family, these persons (victims)
systematically terrorized a minor and other loved
ones, drunken and provoked a crime themselves.

These families established immorality, a cult
of violence in interpersonal relationships as a way
of communication. As a result, mutual disrespect,
rudeness, cruelty, outright cynicism have become
the norm of behavior and children. This phenom-
enon is largely due to the fact that many children
come to this world unwanted. Their uselessness is
often programmed even before the birth of everyday
instability, illness and failure of parents, unsure of
themselves and in their future, and therefore experi-
encing acute anxiety and anxiety.

“Unplanned” children are born to underage
mothers, and in recent years it is not uncommon for
young mothers.

There is a tendency for the growth of single-par-
ent families: in the overwhelming number of cases,
these are the families of single mothers, divorced
women. In such families, the mother often broad-
casts her problems, loneliness to the child, unknow-
ingly avenges him for her broken fate.

“Random” children for life may remain un-
loved, rejected, discarded. The bitterness in children
against parents persists for life, they themselves are
extremely hardened, become cynical, rude, aggres-
sive, emotionally deaf, do not reckon with the inter-
ests and feelings of other people.

Aggravation of the situation in the family is of-
ten the result of actions not only of the future crimi-
nal, but also of the behavior of the potential victim.
Because the behavior of the potential victim is the
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most important part of certain prerequisites that
is needed for arising and realizations of actions of
criminal. The situation in families in which crimes
were committed was characterized by periodic or in-
tensely growing conflicts, fights, short or long-term
breaks in family ties, adultery, joint drunkenness or
drunkenness of one of the spouses. Increased vic-
timity of a teenager very often is formed in the fam-
ily as a result of the negative effect of adults on his
psyche, which, ultimately, leads to the development
of an anti-social personality in a minor.

In some cases victims become criminals. There
is an increased risk of deviant forms of sexual be-
haviour in sexually abused children. Seduced ado-
lescents later often committed sexual acts with
younger children themselves (Tsentrov 1971:82).
There is a link between the victim’s role in the past
and his further unlawful behaviour: criminal-victim,
victim-criminal.

There are an opposite process too — victimiza-
tion of the criminal, which can be shown schemati-
cally as follows: victimity — crime (ability to crime);
crime — victimity; victimization — criminalization;
criminalization — victimization.

One of the reasons for victimization is the al-
coholization of the microsocial environment (in the
spheres of life, leisure, actual marriage relations, the
use of alcohol as payment for work or service per-
formed, etc.), some groups of the population, espe-
cially young people. It has a sustained criminogenic
influence on the dynamics and structure of crime, as
well as on the dynamics of victimity.

Alcoholism in the system of factors can be at-
tributed not only to crime in general, but also to
victimity of victims. The study of crimes com-
mitted with particular cruelty showed that at least
36-40% of them were associated with alcohol in-
toxication of victims (Statistics for 2020-2022 of
the Committee on Legal Statistics and Special Ac-
counts of the Prosecutor General’s Office of the
Republic of Kazakhstan). Criminological studies
of the dynamics of crime have uncovered tenden-
cies in its rejuvenation depending on alcohol con-
sumption. It was noted that a significant proportion
of crimes are committed against victims who were
intoxicated.

All this indicates that the formation of the victim
can occur not only suddenly, due to occasion, but
also be a special victimization process. For exam-
ple, children with an initially subordinate position
towards adults, including their own parents, form
a victimized group. As a result of which abuse of
them in principle is only part of a broader victimo-
logical problem.
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In addition to socio-ethnic factors, the moral
and psychological atmosphere in society plays a
significant role both criminologically and victimo-
logically.

In recent years, a gap has been planned be-
tween the growth of the material state and the
spiritual maturity of man. Today it is clearly vis-
ible: many difficulties of the transitional period
are born of a lack of culture and morality in its
broadest sense.

The behavior of the victim may not only be
wrong, but also immoral. The immorality of the vic-
tim is also key to the problem of the causes of crime
and to understanding the mechanism of criminal be-
havior.

In addition to the immoral behavior of the vic-
tim, the presence in the structure of his personality
of a special combination of various negative per-
sonal properties can be a conflictogenic factor. On
this occasion, G.I. Chechel writes: “If in its mass the
behavior of people is due to social reasons and that it
finds its explanation only in them, then in the behav-
ior of each individual person, his personal unique,
only inherent qualities and features, including psy-
chophysical, play a significant role. In order to more
fully understand the reasons and conditions that
entailed certain actions, the situation in which they
are committed, the form of behavior of this person,
it is necessary to find out all the features that char-
acterize him: age, gender, marital status, education,
labor, level of culture, previous criminal records,
moral and psychological, psychophysical features,
etc. “ (Chechel 1985:184).

It is not a secret that recently the share of illit-
erate among victims has been growing (as, indeed,
among convicts). However, the level of education
itself (after all, among the victims who created the
victimological situation, there are many who had
higher, incomplete higher or secondary special
education), taken in isolation, without taking into
account the level of general culture, cannot signifi-
cantly affect the choice of one or another behavior
option, since there is no direct dependence between
it and the form of human behavior. Therefore, the
process of education involves the worldview, moral
formation of the person.

Many victims have such features as touchiness,
bitterness, aggressiveness, indecency, leading a par-
asitic lifestyle, abuse of alcohol, i.e. the same nega-
tive personal characteristics that are characteristic
of convicts. Some of the victims in certain circum-
stances could have committed the crime themselves
or were completely to blame for the encroachment
committed on them.

The reason is the nature of the relationship be-
tween the victim and the criminal. The relationship
between the future criminal and the future victim
can be very different in nature: from good or indif-
ferent, neutral to hostile, openly hostile.

It is noteworthy that a significant number of
crimes are committed against neighbors. Moreover,
often these are persons of advanced age, who are
characterized by a reckless, grumpy character. Of-
ten they are the initiators of a conflict (usually about
loud music, incorrect, from their point of view, the
exploitation of common areas, etc.). Living in the
same apartment, where there are no normal living
conditions, contributes to the creation of conflict sit-
uations not only with neighbors, but also with close
relatives (brothers, sisters, parents, mother-in-law,
father-in-law). Most of these families are character-
ized by a lack of mutual tolerance and courtesy in
personal contacts, the habit of resolving controver-
sial 1ssues in an offensive form, and sometimes with
the use of physical or psychological abuse.

A significant characteristic reflecting the victim-
ization process of the victim is its dynamics. The
greatest information on the dynamics of victimiza-
tion can be provided by an analysis of various vari-
ants of its structural-dynamic development, which,
according to the main laws of dynamic characteris-
tics, have been described earlier by many research-
ers. Specific sociological studies of the following
categories of persons studied this process: a long-
term interval survey of students of 3 and 4 courses
of the Faculty of Law, a survey and questionnaire of
pupils of special schools; a review and context anal-
ysis of the press materials was carried out, as well as
materials obtained using the included observation.

The questionnaire structurally looks like this:
introductory questions: family composition, age, fi-
nancial situation, type of activity, attitude to crime
(fear) and questions directly related to various types
of crimes. The survey results indicate a noticeable
increase in the level of victimity of the population
in recent years. Moreover, this applies to almost all
types of crimes (including violent).

If a survey of law students suggests that only
half of them can become victims, then question-
naires among students in special schools indicate
a 98% probability of becoming victims of vari-
ous crimes (mainly violent). We were interested in
whether they themselves or their family members,
or close relatives, or friends, had become victims of
crime over the past eight years; whether they con-
tacted law enforcement bodies about this and what
are the results of these appeals. For conducting mass
surveys, students of the Faculty of Law specializing
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in the Department of Criminal Law, Criminal Pro-
cedure and Criminalistics of Al-Farabi KazNU (45
students of 3 and 4 courses) were involved. All of
them were previously instructed on the methodolo-
gy and features of this study. They were each tasked
with interviewing at least twenty individuals about
whether they themselves or their close relatives,
friends, had been victims of criminal trespass over
the past eight years, and what their reaction to that
was, in particular, whether they had gone to law en-
forcement on the matter. In total, 400 citizens were
interviewed using this method. 297 questionnaires
turned out to be suitable for study. 161 of them con-
tained affirmative answers to the question posed. At
the same time, the most common types of criminal
manifestations were consumer deception —40% and
theft from various objects (dwellings, summer cot-
tages, cars; pickpocketing, etc.) — 41%; robberies
amounted to 11%, hooligan manifestations — 8%,
bodily harm of various degrees — 15%, other crimes
— 14%. In 11% of cases, the same persons became
victims of criminal encroachments three times, in
22% of cases — twice. In addition to the fact of the
crime, the questions concerned the circumstances of
its commission. Questions were asked about fear of
crime, about attitudes towards the use of legal drugs.
A significant part of the questions concerned demo-
graphic data.

36% of people of the total number of respon-
dents answered to the question: whether you have
become a victim of any crime over the past five
years like that: they have became a victim at least
one time within five years. In other words, the vic-
timization rate is approximately 36%. Mental state
is the reason for becoming a victim of crime. In most
cases, fear, pain and moral, mental suffering caused
by the encroachment are components of mental
states. Therefore, an integral part of victimological
research is to take into account such a factor as the
fear of crime of the population.

Studies of foreign victimologists have shown,
in particular, that even with a relatively different
reaction of different groups of the population in
different countries and regions to an increase in
crime, the average indicator of the total number of
people experiencing fear of victimization quite ac-
curately reflects the level of crime in the region.
In other words, the prevalence of fear in public
psychology and in the mass consciousness is one
of the important objective indicators of the crimi-
nological situation. The older the respondents, the
greater their fear of crime. As for the place of resi-
dence, we can show that the larger the number of
settlements, the higher the estimated level of in-

118

security of the territory of residence and a larger
number of citizens avoid some streets and places at
night, as they feel in danger. It also indicates that
fear of crime increases in proportion to the size of
the area of residence. The predominant part of the
victims became victims of criminals at their place
of residence.

When asked, “Do you feel confident on the street
at night being alone there?” show that “very confi-
dent” and “quite confident” are predominantly those
aged 21 to 29. Among 30-49-year-olds, the feeling
of uncertainty decreases, and starting from the age
of 50 and older, they again increase.

Victimogenic situations arise mainly in large
cities. When a person walks along a city street in the
late night hours, he finds himself in a victimogenic
situation, that is, in a situation fraught with the risk
of becoming a victim of a crime for her.

The standard of living is in a nonlinear depen-
dence on victimity. The most victimized are those
with low incomes and too wealthy. The middle class
is the least victimized. In terms of studying the pros-
pect of victimization, we analyzed the relationship
between the possibility of becoming a victim of a
crime and fear of crime in two aspects: on the one
hand, we studied the type of victimization, and on
the other, how much the respondent became a victim
of crime. The study aimed to test the relationship
between fear of crime and the extent of harm caused
to the victim. Touching on the problem concerning
the victimization hypothesis, we proceeded from the
premise: the victim’s fear of crime is higher than the
harder harm caused to her.

The results of the studies confirm that in cities
the fear of victims of crime increases depending on
the type of crimes the victim became. For example,
victims of property crimes have less fear of crime
than victims of violent crimes.

Based on the results, we concluded that the very
assumption of the possibility of becoming a victim
of crime leads to fear of crime, which increases
when the victim realizes his vulnerability from vio-
lent crime.

Conclusion

Based on the obtained data on victimization, the
following conclusions were made:

The atmosphere of fear is an essential element
of the analysis of the criminological situation at the
macro level of the phenomenon, and at the individual
or group level — the assessment of a criminal or post-
criminal situation, one way or another related to the
commission of a specific crime, its consequences,
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including the possible threat of ‘“secondary”
victimization. Therefore, the problem of fear has
always entered the orbit of victimological research
and in this sense was considered as a category not
only psychological, but also victimological, which
is important for the organization of victimological

The fear of becoming a victim is growing in
society. That conclusion is beyond doubt.

Fear of crime should also be considered against
the background of the general standard of living,
which is characterized by fear and a sense of
uncertainty about the loss (absence) of work, the

revention. situation in the family, financial security.
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SOME ISSUES OF ANALYSIS OF CAUSES
AND CONDITIONS OF CRIME IN THE SPHERE
OF DOMESTIC RELATIONS

The concept of the legal policy of the Republic of Kazakhstan until 2030 states: “The balance of
punitive, restorative and preventive means of criminal law regulation is important. In this context, the
maximum focus of criminal legislation on the restoration of violated rights, the prevention of new of-
fenses by both convicts and other persons will increase. When forming sanctions of criminal law norms,
the principle of their proportionality of the degree of public danger and the nature of the offense should
be strictly observed. “

Nevertheless, as life shows, the measures taken by the state in the framework of the implementation
of the concept are not enough to protect the family from spiritual and moral decay. If you open any news
site, you will face data on violence against minors, women in the family in different parts of the country.

Despite the adoption of the Law of the Republic of Kazakhstan of December 4, 2009 N 214-1V
“On the Prevention of Domestic Violence” and its entry into force, the problem of domestic violence is
still an acute, urgent topic (Law of the Republic of Kazakhstan of December 4, 2009 N 214-1V “On the
Prevention of Domestic Violence”).

Preventive activities of law enforcement agencies, various public organizations, non-profit organiza-
tions, centers do not produce appropriate results.

According to 150 independent services, over 15 years they made 2.5 million calls. In 2020, 3377
domestic violence calls were received on the line. In 2021, the number of calls amounted to 226,455
units, of which 7184 calls came from children under 18 years old. (EL.KZ: https://el.kz/ru/news/obshest-
vo/kak_zashchitit_detey ot _nasiliya /).

Key words: domestic violence, family, domestic relations, crime, cause, situation, prevention, sys-
tem of measures, conflict of interest, social situation, market economy, etc.
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OT6aCHIALIK-TYPMbICTbIK, KATbIHACTAP ASICbIHAAFDI
KbIAMBICTBIABIKTbIH, cefenTepi MeH LapTTapbiH
TaAAQYAbIH, KeH0ip cypakTapbl

KP KyKbIKTbIK, casgcaTblHbiH 2030 >bIAFa AEMIHII TY>)XKbIpbIMAAMACbIHAQ: «KbIAMBICTbIK-KYKbIKTbIK,
peTTeyAiH >ka3aAay, KaAMblHA KEATIPY >KOHE aAAblH aAy KypaAAapblHbIH TEHrepiMAIAITi MaHbI3AbI
60AbIM TabblAaAbl. OCbl TYPFbIAA KbIAMBICTBIK, 3aHHAMaHbIH, OY3bIAFaH KYKbIKTapAbl KAAMbIHA KEATIpYTe,
COTTaAFaHAQp TapanbiHaH A3, ©3re aAaMAap TaparbiHaH Ad >KaHa KYKbIK OY3YLIbIAbIKTapAbIH aAAbIH
aAyfra GapbiHia 6arbITTaAybl apTaTbhiH 60AaAbl. KBIAMBICTbIK-KYKbIKTbIK, HOPMaAapPAbIH CaHKLMACHIH
KAABINTACTbIPY KE3IHAE OAAPAbIH KOFaMADBIK, KayiMnTiAiK Aepekeci MeH KYKbIK, Oy3YyLIbIAbIK, CMMaTbiHa
MOALLEPAEC BOAY KaFMAATBI MYATIKCI3 cakTaAyFa THiC» (KP KyKbIKTbIK cascaTbiHbiH, 2030 XbIAFa AEMIHTI
TY>KbIPbIMAAMACHI).

TyXXbIpbIMAAMaHbl  Ky3€re acblpy LWEeHOEepPiHAEri MEMAEKeT TaparblHaH >KYPrisiAin >kaTkaH
LIapaAapra KapamacTaH, OTOaCblH PyXaHU-6HereAik asfblHAAyAAH KOPFayAbIH >KETKIAIKCI3 eKeHAIriH
eMmip arkpbiHAan 6epin oTbip. Kes keAreH >kaHaAbIKTap CaiTbIH alliCaHbl3, EAIMI3AIH TYKMNip-TYKMipiHAE
>KaCbl TOAMaraHAapFa, SMeAAepre KaTbiCTbl OTOACHI ilIHAE >KaCaAbIM XaTKaH 30PAbIK-30MObIABIK, iC-
apeKeTTepiMeH Ke3Aececis.

TYPMBICTbIK, 30PAbIK-30MObIABIK, MPOMMAAKTMKACHI Typaabl KasakctaH Pecny6amkacbiibiH, 2009
>KbIAFbI 4 eATokcaHAarbl N 214-1V 3aHbiHbIH KaObIAAQHDIM, KYLUiHE eHyiHe KapamMacTaH TYPMbICTbIK,
30PAbIK-30MObIABIK, MBCEAECI DAl KYHre AEMiH eTKip, ©3eKTi MOCeAeAEpPAIH KaTapblHaH TYCKEH >KOK,
(TYPMBICTBIK, 30PABIK-30MObIAbIK, MPOrAaKTUKaChI TypaAbl KasakcraHd Pecriyb6ankacbitbiH, 2009 >KbIAFbI
4 xeaTtokcaHAarbl N 214-1V 3anpi). KykbiK, KOpFay OpraHAApbIHbIH, 8PTYPAI KOFaMABIK, YAbIMAAPABIH,
KOMMEPLMSABIK, eMeC YMbIMAAPAbIH, OPTaAbIKTapAbIH aAAbIH aAy KbISMETi TUMICTi HOTUXeAepre KOA
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JKETKI3iMn oTbipFaH >OK. 150 TayeAci3 KbI3METTiH MOAIMETI 60MbiHIIA, 15 XbIAAA aTaAFaH KbI3METKE
2,5 MAH. KOHbIpay wWaAbiHFaH. 2020 >KbIAbl AMHMSIFA TYPMbICTbIK, 30PAbIK-30MObIAbIK, 60MbIHIA 3377
KOHbIpay TyckeH. 2021 XbIAFbl KOHbIPayAapAbIH, CaHbl 226 455-6ipAiKTi Kypanabl, OAapAbiH 7184-i 18
Kacka AeniHri 6arasapaaH TyckeH (EL.KZ: https://el.kz/ru/news/obshestvo/kak _zashchitit_detey ot na-
siliya_ /).

Tyiin ce3aep: TYPMBICTbIK, 30PAbIK-30MObIAbIK, OTOAChl, OTOACBIABIK-TYPMbICTbIK, KaTblHACTap,
KBIAMBICTbIABIK, Cceber, »arFAal, aAAblH aAy, LIapaAap XXYMeci, MyAAEAep KaKTbIFbICbl, 9AEYMETTIK
>KaF Aail, HApbIKTbIK, DKOHOMMKA XoHe T.0.
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HekoTopble BONpocbl aHaAM3a NPUUMH
U YCAOBMM NPECTYNMHOCTH
B cchepe cemMeiiHO-ObITOBbIX OTHOLLEHHU I

B koHuenumn npaBoBort noantukn PK Ao 2030 rosa oTMeudeHo: «BaxkHbIM gBAgeTCS
c6aAaHCMPOBAHHOCTb  KapaTeAbHbIX, BOCCTAaHOBUTEAbHbIX M TMPEBEHTMBHbLIX CPEACTB YrOAOBHO-
MpaBoOBOro peryAvpoBaHus. B AaHHOM KoHTeKCTe GyAeT Bo3pacTaTh MakCMMaAbHasi HanpaBAEHHOCTb
YrOAOBHOIO 3aKOHOAQTEAbCTBA HAa BOCCTAHOBAEHME HapylUeHHbIX MNpaB, MPeAyrnpexAeHue HOBbIX
NMPaBOHAPYLUEHN KaK CO CTOPOHbI OCYXXAEHHbIX, TaKk M WHbIX AML. [Mpn HOPMMPOBAHMM CAHKLLMIA
YrOAOBHO-TPABOBbIX HOPM AOAXKEH HEYKOCHUTEAbHO CODOAIAATbCS MPUHLMI KX COPasMEepPHOCTU
CTeneHn 06LLeCTBEHHOM OMAaCHOCTU M XapaKTepy NMpPaBOHAPYLUEHUS».

Ho kak nokasblBaeT XW3Hb, NMPUHMMaeMble CO CTOPOHbI FOCYAQPCTBA MEPbI B paMKax peaAmsaumm
KOHUEMNUMU HEeAOCTaTOYHbl AASI 3alUMTbl CEMbM OT AYXOBHO-HPABCTBEHHOrO pasAoxeHus. Ecau
Bbl OTKpOeTe ADOON HOBOCTHOWM CalT, TO CTOAKHETECb C AA@HHbIMU O HACWMAWMM MO OTHOLUEHWIO K
HEeCOBEepLUEHHOAETHUM, K KEHLLMHAM B CEMbe B Pa3HbIX YrOAKax CTpaHbl.

HecmoTtps Ha npunstue 3akoHa Pecny6amnkn Kasaxcran oT 4 aekabps 2009 roaa N 214-1V «O
NPOUAAKTHKE BbITOBOrO HACKUAMSI» U BCTYMAEHUSI €M0 B CUAY, NMPo6AemMa BbITOBOro HaCMAMS BCe eLle
OCTaeTCcsl OCTPOM, akTyaAbHOM Temol (3akoH Pecniybamkm KasaxcraH ot 4 aekabpst 2009 roaa N 214-1V
«O npodurAaKTHKe BbITOBOrO HACUAUSY).

IMpoduraakTMyeckas AEITEAbHOCTb MPABOOXPAHUTEAbHbIX OPraHOB, Pa3sAMYHbIX OOLECTBEHHbIX
opraHu3aumii, HeKOMMEPUECKMX OpraHM3aumii, LEHTPOB HE AQeT COOTBETCTBYIOLLME PE3YAbTATDI.

Mo AaHHbIM 150 He3aBUCKMMbIX CAY>KO, 3a 15 AeT UM BbIAO coBepLLEHO 2,5 MAH 3BOHKOB. B 2020
roAy Ha AVHWIO MOCTYNMAO 3377 3BOHKOB MO GbITOBOMY HacKAMio. B 2021 roay KOAMUYECTBO 3BOHKOB
COCTaBMAO 226 455 eAnHMLL, U3 HUX 7184 3BOHKA NOCTYNMAO OT AeTer A0 18 aet. (EL.KZ: https://el.kz/
ru/news/obshestvo/kak_zashchitit_detey ot_nasiliya /).

KAloueBble cAOBa: GbITOBOE HACMAME, CEMbS, CEMENHO-OGbITOBbIE OTHOLUEHMS!, MPECTYMHOCTb,
NMpuYMHa, CUTyaLms, NPOgUAAKTMKA, CUCTEMA Mep, KOH(AMKT MHTEPECOB, COLMAAbHOE MOAOXKEHUE,

PbIHOYHAA 3KOHOMUKA U T.A.

Introduction

According to article 4 of the Law of the Repub-
lic of Kazakhstan “On the Prevention of Domestic
Violence”, domestic violence can be expressed not
only in the form of physical or psychological vio-
lence, but also in the form of sexual and (or) eco-
nomic violence.

According to the United Nations, around 400
women are killed each year by domestic violence
in Kazakhstan. According to the Kazakh authorities,
the number of complaints of domestic violence in
2019 increased by 104 percent compared to 2015.
According to 2018 statistics, 17 percent of women
aged 18 to 75 have experienced physical or sexual
abuse by a husband or partner, including exes. The

state of the already established picture in 2020 was
further worsened by the sudden global problem
— “coronavirus infection (COVID-19)”. After the
introduction of quarantine, factors of domestic vio-
lence against women became more frequent. More-
over, this situation, according to the United Nations,
has developed around the world. ‘It’s a worrying
sign. Women and girls are not able to reach organi-
zations that can support them. Perhaps they do not
have access to a mobile phone, computer or the In-
ternet, since they can be under the supervision of
the criminal and other members of his family, “the
UN noted. In addition, UN representatives noted
that... “Epidemics exacerbate existing inequality,
including those based on economic status, abilities,
age, and gender. In the post-crisis period, violence
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against women will be accompanied by unemploy-
ment, financial difficulties. Women facing violence
during a crisis find it harder to save themselves”.

The numbers we face are appalling and they
clearly require concrete action. Today, the current
situation can be called — “epidemic of domestic vio-
lence”. As for the legal regulation of these illegal ac-
tions, there are significant gaps and shortcomings. If
before 2017 the aggressor who committed violence
against a woman could be prosecuted; then after the
decriminalization of the articles “beatings” and “in-
tentional infliction of minor harm to health,” which
were most often used to investigate and prosecute
the facts of domestic violence, this possibility is ex-
cluded.

Methodology

The research methodology is based on the har-
monization of the requirements of general scientific
and private scientific methodologies. The general
scientific methodology includes accounting for ob-
jective and subjective factors, cause and effect re-
lations and relationships, their institutionalization
and subordination. As private scientific methods,
the following were used: methods of formal-legal,
structural-system analysis, methods of logical, so-
cial analysis and synthesis.

Main part

To explain the emergence and development of
crime, it is primarily necessary to analyze the causes
and conditions of crime, its determinants, and the
factors that generate crime. In this regard, the study
of the causes of crime is one of the important prob-
lems of criminological science. Therefore, identify-
ing the causes of crime makes it possible to build an
effective crime prevention system.

Many scholars consider the phenomena and pro-
cesses of public life as the causes of crime (Crimi-
nology, 1998).

The conditions that contribute to the commis-
sion of crimes are both specific natural and social or
technical factors that do not in themselves generate
crimes, but help their implementation and imple-
mentation. The causes of crime and the conditions
that contribute to it are united by the general term
“determination of crime,” that is, its objective de-
pendence on other phenomena of nature and society.

Currently, political, economic and social phe-
nomena that determine domestic crimes also attract
attention when considering the common causes of
crimes of one type or another.
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Modern family-household relations in them-
selves should not lead to negative manifestations of
social relations. In this regard, they should not cause
social contradictions directly related to the family.
Complex social relations arising from domestic re-
lations give rise to problems in the life and actions
of people that do not have a solution and subse-
quently lead to crimes of other offenses. Apparently,
it is still impossible to get rid of such contradictions
in domestic relations. At present, it is impossible
not to notice the family differences between the old
and new, past and future, which meet the modern
requirements of the development of society. That
is, there are still active contradictions in domestic
relations. This provides evidence of criminal nega-
tives manifesting “within” the family. As a result,
the crime (its causes and conditions, the factors that
gave rise to the crime), having appeared “inside” the
family, actually acquires a family character. In con-
nection with these circumstances, such types of life
as a criminal lifestyle appear and operate in the sys-
tem of family relations. This is nothing more than
a contradiction between private family and social
interests. This contradiction will not disappear on its
own. On the contrary, it more often develops into
the form of another, more negative state, includ-
ing family conflicts, clearly manifesting “criminal
conflicts”. Such conflicts usually lead to negative
manifestations of family relations — family crimes.
In other words, social contradictions in the family
are most often “resolved” by committing a crime. Of
course, this cannot be avoided. However, in family
and domestic relations, it is necessary to see all the
opposite.

By studying the social contradictions inherent
in family and family relationships, it is necessary to
determine their connection to crime, as well as their
causes and conditions. These are, first, contradic-
tions of a negative nature. They usually occur be-
tween individuals on domestic grounds. Therefore,
they are limited to special, that is, family-household
relations and cannot “extend” to other areas. Fam-
ily disagreements, as well as contradictions in gen-
eral, arise as a result of violation of moral and legal
norms, and, of course, have no absolute solution.
Here, the types of contradictions mean opposite re-
lations to each other and are solved to a comparative
extent. Most often, they are constant and do not find
a solution, generate either “criminal” conflicts, or
the causes and conditions of the crime. Therefore,
the negativity of these contradictions arises for the
above reason. Scientists write about this as follows:
“since social disagreements have always expressed
relations between people and influenced their inter-
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ests, crimes can also be considered a manifestation
of contradiction, limiting the view of actual real pos-
sibilities carried out with the objective interest of so-
ciety and criminals to solve contradictions in an op-
timal way for society” (Buchholz, 1975:68). Here,
in fact, we are talking about criminal social contra-
dictions. The basis of their manifestation is family
members, family and household relations between
relatives. The fact is that in the family people are
trying to resolve disagreements between themselves
according to their interests. This, in turn, most often
leads to crimes and other offenses.

D.A. Shestakov systematizing family crimino-
genic cases distinguishes the following links: mari-
tal conflicts; conflicts between the older and younger
generation; conflicts related to other kinship rela-
tionships and characteristics (Shestakov 1976:129).

When studying crimes in the field of family and
family relations, it is necessary to rely on the fact
that a conflict, namely a family conflict, is a prereq-
uisite for the commission of such crimes.

A family-domestic conflict should be under-
stood as a conflict (contradiction) of the views,
aspirations and personal interests of people as-
sociated with marriage, family, family, related,
friendly, close or neighboring relations, realized
by these people. As we noted, the conflict, being
a social defect, is inherent in almost all household
relationships. In addition, it is in family and do-
mestic relations that control over the behavior of
citizens by state and public bodies is rather weak.
Here we are talking about social control, which is
extremely important in the prevention of crimes,
including family crimes.

Many works of leading criminologists are de-
voted to the concepts of conflict, conflict situations
(Kudryavtsev 1976:18). Thus, Y.M. Antonyan un-
derstands the conflict situation as a contradiction of
interests, views, the opposite of aspirations, com-
plex disagreements between the parties, causing
a complex form of struggle (Antonyan 1974:73).
Such characteristics of conflicts and conflict situa-
tions are often found in the legal literature. In this
case, conflicts are classified into collision stages
(initial stage, formation of conflict relations, apogee
and final stage). Psychologists define “their” specif-
ic groups of conflict situations. They distinguish be-
tween conflicts between representatives of different
groups. For example, V.V. Petrov distinguishes be-
tween the following three groups of contradictions
that can cause the emergence and development of
conflict situations in domestic relations: intergroup,
group and interpersonal (Petrov, 1981:26). We are
interested in conflicts that arise between people in

certain relationships, in particular, in domestic re-
lationships.

During the study of domestic crimes, E.P. Kim,
when considering conflicts, divides them into types
of crimes in accordance with the stages of hostile
relations between the victim and the criminal. Ac-
cording to E.P. Kim, family and domestic crimes are
mainly characterized by conflicts that lasted more
than three months (Kim 2002:221). However, the
classification of conflicts by type of crime does not
affect preventive measures. Since it is impossible
to determine which type of crime in the family has
the greatest conflict. In this regard, conflicts in time
are considered only in relation to relations between
family members.

It is safe to say that crimes in the family cannot
occur without conflict. However, conflicts in
domestic relations necessarily require a solution,
but in order to neutralize conflicts, it is necessary
to know what factors influence the occurrence
of conflicts in domestic relations. This makes it
possible to get a criminological characterization of
domestic relations.

There are factors that influence the commission
of a crime in the family. The mechanism of influence
of factors on crimes in domestic relations is
extremely complex. Sometimes the criminogenicity
or anticriminogenicity of the influence of any factors
on the occurrence of collisions can only be spoken
conditionally.

Given the fact that the scope of factors that
influence crime is very broad, we will limit
ourselves to looking at factors that influence crimes
in domestic relationships. In addition, here we are
talking about factors inherent in the relationship
between specific family members.

The first factor covers demographic, socio-
economic (material, housing, medical), cultural,
educational and educational elements.

The above factors do not affect the relationship
between family members and relatives who do
not live with them. Demographic factors affecting
family conflicts in family relationships need to be
considered. This is due to the particular relevance
of defining regional differences in demographic
processes.

Demographic factors. This factor is closely
related to family-household relations.

This factor is especially important, since, as
criminological literature shows, the population has
a certain impact on the growth of migration crimes
throughout the country. Of course, the migration
process is mainly determined by the location of new
jobs in Kazakhstan.
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As you know, this is due to family-household
relations, contradictions and conflicts in such
relations, and also affects the criminological
characterization of this area, crimes committed in
the family-household sphere.

Demographic factors include birth, marriage
and divorce (Avdeev 1999:29). The latter is inherent
in the family and household sphere. They should be
considered in the system of relevant relationships.

Socioeconomic factors. According to research,
everyday disagreements most often arise not because
of deep, unsolvable contradictions, but because
of many life difficulties, needs and shortcomings.
Therefore, there is a need to study socio-economic
factors, that is, the level of material existence,
the degree of satisfaction with housing and other
household needs. When studying criminal cases, it
became known that material difficulties give rise to
acute domestic conflicts; as a result, the nature of
domestic crimes was determined.

The group of socio-economic factors also
includes dissatisfaction with housing conditions
in regions with an average provision of housing
per resident. According to research, unsatisfactory
living conditions largely cause negative social
contradictions in everyday life and everyday
conflicts. Crimes related to this fact are also frequent.

We want to draw attention to such factors as
the provision of members of society with consumer
goods and food. As you know, this element is closely
related to everyday life.

About 80% of the disagreements that arise in the
family and turn into family and household conflicts
are associated with a low level of well-being of the
population. To the question: “What exactly is the
family-household conflict connected with?” the
following answers were received:

- poor living conditions — 50%;

- low level of material provision — 60%;

- insufficient provision of consumer goods —
15%;

- low level of food supply — 40%;

- low level of provision of the population with
household appliances — 10%;

- unsettled work on repair work in apartments
-35%

In addition, the free time from study and work
of members of society, especially adolescents and
minors, the improper organization of free time, etc.,
affect the growth of crime. There is a psychological
violation or, as scientists write, a social “explosion”
in domestic relations. It is no coincidence that 80%
of disagreements for the above reasons are turned
into family crimes.
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Educational factors. Among the factors playing
a criminal role in the spread of domestic crimes,
special attention should be paid to such factors as
the lack of educational work.

In recent years, weak educational work has been
noticed in public life, this leads to the generation
in society of non-aligned views and traditions, the
revival in the minds of people of old foundations
and beliefs.

The current situation in this direction can be
defined as a stage of struggle between a system of
outdated values with significant shortcomings and a
new system. The shortcomings of educational work
affect the preservation of a low cultural level of the
population. For example, some people, especially
young people, do not know how to spend their free
time and what interesting types of leisure activities
can be found. “The beautifully wrapped culture of
exchange, the product of popular culture, the real
preaching of the” new missionaries “of the West
and East, various and often contradictory political,
ideological and religious ideas and myths are
actively promoted among young people” (Buldenko
1999:12; Popov 1988:76). This is one of the reasons
for clashes in everyday life, leading to various
kinds of crimes. Another reason is the lack of youth
employment due to the lack of jobs.

More than half of the victims of crimes within
the framework of family and household relations,
as well as more than half of those who committed
family and household crimes noted that the
reason for domestic contradictions was the lack
of the opportunity to spend free time in cultural
institutions. Also, many categories of people noted
that they do not want to spend their leisure time
in clubs (in urban and rural areas), since in such
places free time is not spent with elements such as
lectures, reports that affect the increase in education
of the population. We want to say that today at the
institutional and substantive levels; educational
work is undergoing a crisis. In particular, the
commercialization of cultural processes in society
leads to a significant deviation from high cultural
norms and values towards a mediocre example
of aggressive pop culture, obviously manifested
in electronic media. This all negatively affects the
ideals of the younger generation. In addition, the
shortcomings of educational work are complicated
by the preservation in some part of the population
of outdated traditions, unfavorable customs and
ways. As criminological literature, a backward
lifestyle, urban and rural traditions, formed views,
do not always pass without negative consequences.
As it turned out because of systemic calculations,
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contradictions occurring in many places exacerbate
and increase the criminogenic effect (Goryainov
1985:115). In this regard, we would like to dwell in
more detail on such a phenomenon as alcoholism.
The negative value of such traditions and customs
as the “washing” of an event (seeing off in the army,
hiring, having a child, buying a certain thing, etc.) is
the “coverage” of such a phenomenon of all groups,
from younger to older, men and women. This is
directly related to the relationship system, especially
the system of leisure and domestic relations. In
criminology, an attempt was made to analyze the
traditions and customs of drinking in connection
with the study of crimes committed in everyday life.
About 50% of domestic conflicts and about 12% of
crimes are related to the traditions and customs of
washing (in fact, all of them are crimes). This is all
based on domestic alcoholism.

Traditional alcoholism in modern society
continues even after the eradication of the historical
conditions that gave rise to it. It can be noted that
there is a process of turning the use of alcoholic
beverages into the usual way of daily life. In the
domestic relations of our society, these processes
are certainly much more dangerous than the
development of the tradition of drinking alcohol.
“Drinking alcoholic beverages in each repeated
case of meeting with relatives, friends familiar
from familiar communication develops into a
physiological habit. After such changes, alcohol
turns from an addition to communication between
relatives and loved ones into an invitation to
drink alcohol for a drunken conversation. The joy
of human communication is lost and alcoholism
appears”, said 1.V. Sukhanov (Sukhanov 1976; 91).
Alcoholism turns into the cause of conflicts that
develop into a crime. For example, 85% of cases of
domestic hooliganism in the family were committed
while intoxicated.

Many people perceive the traditional drinking
of alcoholic beverages as any other behavior of a
person, as a common phenomenon, without thinking
about the meaning of such behavior, about its harmful
consequences. As a result, under the influence of
various reasons in most people who drink alcoholic
beverages, such “drunkenness” in the family turns
into a tradition and develops into alcoholism. Thus,
according to G.G. Zaigraev, 61% of 932 experts
named among the factors affecting the predisposition
to drink alcoholic beverages the traditions and
customs of drinking that have developed in everyday
life (Zaigraev 1980:38). Therefore, considering the
traditions and customs of drunkenness as one of
the factors of alcoholism, it is safe to say that they

occupy one of the first places in the emergence
of illegal actions in everyday life. The systematic
observance of the habit of drinking alcohol leads
to negative changes in the social characteristics of
alcoholics. For example, the range of their social
needs and interests is significantly narrow, as well
as the prospects for the existence of such people are
limited by the expectation and search for reasons for
drinking alcohol, as a result, the positive qualities
of a person weaken and behavior alien to society.
Subsequently, this may turn into one of the factors
of the appearance of contradictions in everyday life,
which flow into everyday crimes.

Factors affecting the emergence of conflicts in
the family and household sphere. It should be noted
that they have a number of features. Considering
family-household relations as a special form of
relationships, it can be noted that it is at this level
that the behavior of all traditional views in family-
household relationships is intertwined, including the
process of their interaction.

Violence in family and domestic relationships
manifests itself in the following forms: propaganda
of the dictate of violence; the formation of behaviors
that are impossible without violence among young
people, including rural youth; the influence of illegal
traditions and customs in all spheres of family and
household relations; negligence on the part of state
institutions and non-state structures to ensure the
stable functioning and life of the family.

As studies show, among those who committed
crimes, there are a lot of people who grew up as
children as only children (mainly without a father)
or without parents. Once again, we want to note that
this is closely related to conflicts between spouses,
parents, children, relatives and, after all, affects the
growth of crime in families.

Conflicts can arise on the basis of adultery.
According to sociological studies, most facts of
divorce are based on non-preservation of marital
fidelity.

Conflicts in domestic relations can also arise in
connection with disagreements in the upbringing
of children, jealousy of one of the spouses,
incompatibility of characters, failure to fulfill family
duties on the basis of different views. Consequently,
family and domestic conflicts, offenses, and even
crimes arise.

Factors that influence the emergence of conflicts
between various relatives who do not live together
in the same house, in the same apartment are of
interest. In the process of such a relationship,
various excesses occur, leading to conflicts between
relatives. An analysis of crimes committed by family
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members showed that crimes were committed due to
the lack of a common culture of behavior between
relatives. It is no secret that there are relatives
scandalizing on any, even minor occasion, and even
reaching the fight. Most often, this is due to the low
culture of one or even two relatives, that is, each of
them.

The criminogenic factors of such kinship relations
include the difference between the psychological
characteristics of the character and temperament
of relatives that is, psychological incompatibility,
unfriendly and contradictory relations, the
excessive density of the place of residence and the
resulting objective obligation of constant “forced
communication.” Outdated traditions and customs
that lead to family-household conflicts contribute to
the emergence of conflicts between relatives who do
not live together. About 30% of conflicts between
relatives are related to such traditions and customs.
Most of them turn into crimes or other offenses.

Crimes between relatives who do not live
together include deliberate destruction of property,
harm to health, and even murder. The reason for
such a crime is due to the “debt” of revenge for the
grievances caused.

Sometimes all factors are intertwined and can
manifest themselves in any relationship between
people in family or other relationships.

Conclusion

What necessary steps we see today in solving
these problems of domestic violence prevention, in
addition to fundamental study of foreign experience
and awareness of the importance of preserving our
own family values and traditions in determining
the role of the state and society in strengthening the

institution of the family. Of course, the state and
society should play an important role in resolving
this issue, but only from the point of view of a
comprehensive study of the problem, from the
point of view of wide discussion among the public
of possible measures by the state to strengthen the
institution of the family and exclude their negative
impact on the family, parenthood, existing family
values and traditions. The main role of the state
should be to provide legal support and create all
social conditions for the family to fulfill its social
functions, including the birth and upbringing of
children. We should only talk about the prevention
by the state and society of a decrease in the
quality and level of family well-being (economic,
psychological and other social), it should consist
primarily in:

- promoting the development of
psychological literacy of parents, children,

- providing an affordable assortment of leisure
and sports activities for children,

- the development of preventive measures for
social and psychological assistance, taking into
account the needs of not only disadvantaged families,
but of various families (young, large families who
find themselves in difficult life situations, having
children with special needs, children in specialized
institutions),

- ensuring the availability of the activities of
crisis and other rehabilitation centers, providing
assistance for families, persons who find themselves
in a difficult life situation,

- increasing the level of organizational and
managerial support for the activities of the state and
civil society institutions on family strengthening,
solving personnel issues in institutions working
with families, parents, children, etc.
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OCHOBHbIE XAPAKTEPUCTHUKH
HOTAPUAABHOU CUCTEMbBI TYPLUHNU

B Typuum HoTapmart saBAseTcs nybAMYHOM (rOCYyAQpPCTBEHHOM) CAyx6on. Ho Tem He meHee
HOTapUyC MMEET YHUKaAbHbIA cTaTyC. C OAHOM CTOPOHbI, XOTS HOTapWyCbl MO HEKOTOPbIM NMapamMeTpam
OTHOCSTCS K FOCYAQPCTBEHHBIM CAY>KaLLLMM, C APYrO CTOPOHbI, OHM OTHOCSTCS K YUNCAY CaMO3aHSThbIX,
MMEIOT MPaBO HAaHUMATb U YBOAbHSATb PabOTHMKA, pacropskaTbCsl NMOAYYEHHbIM AOXOAOM, BbICTYNATh
B CYA€ OT CBOEro MMeHM, CaMOCTOSITEAbHO OMAQYMBAIOT HaAoru. [pyn 3TOM HOTapuMaAbHble PAcXOAbI
roCyAQPCTBOM He MOKPbIBAIOTCS.

HactynaeHune oTBeTCTBEHHOCTM HOTapuyca Typummn coraacHo ctatbe 162 3akoHa «O HoTapuare»
He MpuBS3aHO K BMHE. AaXXe eCAM 3TO CAEAAAM CTaKepbl, CEKPeTapu U KaHAMAQTbI B CekpeTapu,
HOTapUyCbl HECYT OTBETCTBEHHOCTb 3a TeX, KTO NMOCTPAAAA M3-3a TOro, YTo paboTa He GbiAa BbIMOAHEHA
WA BbINMOAHEHA HEMPABUMAbHO MAM HEMOAHO. 3A€Cb MOAYYAETCS, UTO YCAOBMAMM HACTYMAEHMUS
OTBETCTBEHHOCTM HOTapuyca SBASIOTCS HE3aKOHHAas HOTapWaAbHas A€ITEAbHOCTb HOTApMyca MAK ero
CTa>XepoB, CekpeTaps M KaHAMAATa B CEKPETapU M MPUUMHHO-CAEACTBEHHAS CBS3b MEXAY HE3aKOHHOM
HOTapUaAbHOM AEATEAbHOCTbIO M BpeaOM. OTBETCTBEHHOCTb OTMAAAeT TOAbKO B CAyYae, €CAU
HOTapuyC AOKaXKeT, YTO HeT MPUUYMHHO-CAEACTBEHHOM CBS3M MEXKAY HOTAPMAALHOM AESTEAbHOCTbIO
HOTapuyca 1 BO3HMKILMM YyL1epOoM. B cTaTbe M3AaraioTcs OCHOBHbIE XapaKTEPUCTUKM HOTapUAAbHOM
cucteMbl Typumun. B Typumm HOTapuycbl MrpaloT BaXKHYIO POAb B npaBoBoi cucteme. MDyHKums
HOTapUyCOB — 3TO YAOCTOBEPEHME AOKYMEHTOB, SBASIOLIMXCS GECCMOPHbIMU AOKa3aTeAbCTBamMu. TO
€CTb, MoKa He AOKa3aHO MHOE, HOTAPMAAbHO YAOCTOBEPEHHbIE AOKYMEHTbI OTHOCATCS K 6eCCrOpPHbIM
AOKa3aTeAbCTBaM.

KAloueBble cAoBa: HOTapuyC, CTaTyC HOTapUyCa, YHMKAAbHOCTb CTaTyca HOTapuyca,
OTBETCTBEHHOCTb HOTApMyCa, HEBMHOBHAS OTBETCTBEHHOCTb HOTapuyca.

K.T. Murtazina

Dokuz Eyliil Oiverstesi, Turkey, lzmir
e-mail: Kulyami.Notarius@gmail.com

The main characteristics of the notary system of Turkey

In Turkey, the notary is a public (state) service. But nevertheless, the notary has a unique status. On
the one hand, although notaries by some parameters belong to civil servants, on the other hand, they
are self-employed, have the right to hire and dismiss an employee, dispose of the income received, ap-
pear in court on their own behalf, pay taxes independently. At the same time, notary expenses are not
covered by the state.

The onset of the responsibility of the notary of Turkey according to Article 162 of the Law on the
Notary is not tied to the fault. Even if it was done by interns, secretaries and candidates for secretaries,
notaries are responsible for those who suffered because the work was not done or was done incor-
rectly or incompletely. Here it turns out that the conditions of the notary’s responsibility are the illegal
notarial activity of the notary or his trainees, the secretary and the candidate for secretaries and the
causal relationship between illegal notarial activity and harm. Liability disappears only if the notary
proves that there is no causal relationship between the notary’s notarial activity and the damage that
has occurred. The article describes the main characteristics of the notary system of Turkey. In Turkey,
notaries play an important role in the legal system. The function of notaries is to certify documents
that are indisputable evidence. That is, until proven otherwise, notarized documents are indisputable
evidence.

Key words: notary-notary-notary status-uniqueness of notary status, notary’s responsibility, notary’s
innocent responsibility.

130 © 2022 Al-Farabi Kazakh National University


https://doi.org/10.26577/JAPJ.2022.v103.i3.014
https://orcid.org/0000-0003-0680-6200
mailto:Kulyami.Notarius@gmail.com

K.T. Myprazuna

K.T. MypTa3uHa

AoKy3 DiAoAb YHuBepcuTeTi, Typkus, M3mup K.
e-mail: Kulyami.Notarius@gmail.com

TYPKUSIHBbIH, HOTAPUATTBIK, XXYMECiHiH, Heri3ri cunarramaAapbl

TypKusiaa HOTApUYC MEMAEKETTIK KbI3MET GOAbIM TabbiAaabl. CoFaH KapamactaH HOTapUyCTbiH
Giperenn Meptebeci 6Gap. bip >karblHaH HoTapuycTap Kembip >KaFblHAH MEMAEKETTIK KbI3MeTLi
HGOAFaHbIMEH, EKiHLUi >KaFblHaH KbI3METKEPAI XXYMbICKA aAyFa >K&HEe >KYMbICTAH LUblFapyFa, aAblHFaH
Kipicti 6ackapyfa, cOTTa 3 aTbiHaH ceiAeyre, eHbekakbl TOAEyre KYKblAbl, AEPBEC CaAbIKTapAb
TOAENTIH 63iH-63i >KYMbICTIEH KamTblFaHAAP 6OAbIN Tabbirasbl. OcbiMeH Bipre MEMAEKET HOTapMaTTbIK,
LWbIFbIHAQPAbI ©TEMENA|.

HoTapuar Typaabl 3aHHbIH, 162-6a6biHa carkec TypKMsAarbl HOTaPUYCTbIH, >KayarnkepLuiAiri KiHera
GaiAaHbGaraH. ToxxipnbeAeH eTylLiAep, XaTliblAap >KoHE XaTLbIAapFa KAHAMAATTAP MyHbI icTereH 6oAca
AQ, XXYMBIC YKacaAMaraH HemMece AYpbIC HemMece TOAbIK, OpbIHAQAMAFaHABIKTaH 3apAar WeKKeHAEp YLLiH
HOoTapuycTap >ayanTbl.

ByA >Xepae HOTapuyCTbiH, >KayarkepLliAiriHiH 6acTaAyblHbIH, WIAPTTAPbl HOTAPMYCTbIH Hemece
OHbIH, CTaXXepblHbIH, XaTllbl MEH XaTllblfa KaHAMAATTbIH 3aHCbl3 HOTapuaTTblK, ic-apekeTTepi 6ap
€KEHIMEH 3aHCbI3 HOTapMaTTbIK iC-OPEKETTEP MEH 3MsIHHbIH, apacbiHAAFbl cebenTi GaiAaHbIC GOAbIM
TabblAaAbl. HOTapmyCTbIH HOTapMaTTbIK, iC-OpEKeTi MeH KEATIPIAreH 3aAaA apacbiHAa ceben-carpapAbik,

6anAaHbICTbIH, XKOKTbIFbIH ADAEAAEIEH XKaFAAMAQ FaHa >KayarkepLliAik KOnblAaAbl.
Ty#iH ce3aep: HOTapuyC-HOTapUyC-HOTapUyC mapTebeci, HoTapuyc MapTebeciHiH Gipereiairi,
HOTapWYCTbIH, XKayankepLiAiri, HOTApUYCTbIH KiHCI3 >KayarnKepLUiAiri.

BBenenune

Hotapuar B Typuuum — 310 HOTapHaTt JaTHHCKO-
ro tuma. Coro3 HOoTapuycoB TypIyH cTayl YIEHOM
MexaynaponHoro Coroza HoTapuaTta (TpexkHee
HauMEHOBaHUE MexIyHapoAHbIN COr03 JIaTUHCKO-
ro Hotapuara) B 1972 rogy. OCHOBHBIMH MTPODUITH-
HBIMH HOTapHaJIbHBIMH 3aKOHOAATETbHBIMH aKTaMHU
saBisttoTcst 3akoH «O HoTapmate» (3akoH Ne 1512
«18.01.1972 rona), [lonoxxeHnue HOTapUAIBHOTO 3a-
koHa (OduuunansHas razera Typoun ot 13.07.1976
rona, Ne 15645). Horapuat B Typruu sBIsieTCS TO-
cynapctBeHHbIM. CornacHo crathe 1 3akona Typ-
uuu «O Hotapuate» 3a Ne 1512 ot 18.01.1972 roga
«Hotapuat — 310 myOnmyHas ycimyra. Horapuychr
0QOpMIISIFIOT, YIOCTOBEPAIOT ICHWCTBHUSI M BBINOJN-
HSIOT JPYTHE BO3JIOKEHHBIE 3aKOHOM 00S3aHHOCTH
B IeNsIx oOecrieueHus] MpaBOBOM OE30MMacHOCTH
NPEAOTBPAILEHHS CIIOPOBY.

MaTepI/laJ'lbI U METOAbI

B noxrpune Typiuu sBnsieTcst UCKYCCHOHHBIM
BOIIPOC O MPABOBOM cTaTyce HoTapuycoB. «B Ty-
PEIKOM 3aKOHOJATEIbCTBE, KaK U B OOJIBIINHCTBE
€BPOIEHCKUX CTpaH, HOTapHallbHAs CITyk0a SBIsIeT-
CsI TOCYTapCTBEHHOM CITy»)00H, a mpodeccrs HOTa-
puyca ABJIACTCA CaMO3aHATOCTHIO B COOTBETCTBHU C
ee xapakTepoM. [lpyrumMu ciioBamul, HOTAPHYCHI SIB-
JIAKOTCA CaMO3aHATBIMU YICHAMU FOCYI[apCTBeHHOﬁ
cyx0b1». [lo muenuro M.O. bartma3s, npodeccus

HOTapuyca — 3To cBoOoaHas nmpodeccusi. B noxasa-
TEJILCTBO OH NPUBOAUT CIIEIYIOLINE JOBOIBL:

- 3apa0OTHYIO TJIAaTy HOTapUycaM rocyIapCcTBO
HE IJIaTuT,

- HOTapHyChl caMU ONPEICISIFOT CBOM padovne
MecTa ¥ O0ECIEUUBAIOT BCE UX OOYCTPOMCTBO 3a
CBOU JICHBIH,

- BCE pacxojbpl TMOKPBIBAIOTCS CaMUM HOTa-
pHycOM,

- TIOCJIE BBIUETA BCEX PACXOIOB OT YHCTOTO JI0-
X012 BHIIUTAYMBAIOT HAJIOTH,

- He OBIBACT MPHUHYIUTEIbHBIX Ha3HAYCHHUH B
HoTapuar» (barmas 2015).

B monp3y stoit Touku 3penus Onap ChIIIBIK
Camu mpuBoaut cneayromee: «HoTtapuycsl pabo-
TalOT BHE ITOCTOSIHHOI'O OPraHU3alMOHHOIO IITATa
rocyJapcTBa U paboTaroT He mo Haiimy. OHu OepyT
mwiaty 3a csou ycryrm» (Kurt 2014).

«B 3akoHOIATENBCTBE HET YETKOTO MOJIOKEHUS
0 IIPaBOBOM CcTaTyce HoTapuycoB. [Ipu ycnoBuu pas-
pelIeHnss U KOHTPOJISl CO CTOPOHB MUHHCTEpPCTBA
FOCTHIIMU BO MHOTHX BOIIPOCAxX, KaCAIOIINUXCs HOTa-
PHUYCOB, TPYAHO CKa3aTh, YTO OHH SIBJISIOTCS MPE]-
craButensi cBoboxHoir mpodeccun» (Tomuyormy
2000). «Ilo Bompocam Ha3HAYEHHS, YBOJLHEHHS,
yXoJla B OTITYCK, IPUOCTAHOBIICHHS JIESTEILHOCTH
HOTapHyCOB YIOJIHOMOYEHHBIM SIBISIETCS MuHH-
cTepcTBo toctunmd. (cT.cT. 27, 57, 123 3akona «O
HoTapuarey). CtaThs 66 3aK0oHA O TIOJIOXOJHOM Ha-
Jlore MpU3HaeT HOTapHuyca Kak paOOTHHUKOB CBOOOA-
HOM mpodeccuu. OgHAKO 3TO MPHU3HAHNE KAaCAeTCA
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TOJILKO BOTPOCA HAJIOTOB, IIOATOMY M3 3TOTO I0JIO-
JKEHHsSI HENTb3sl JIeNIaTh BBIBOJ O TOM, YTO HOTapUycC
sBIIsieTCsT  Pa0OTHUKOM cBOoOOmHOW mpodeccrm.»
OmHAaKO €CTh B3I O TOM, YTO HIMEHHO TOT (PaKT,
YTO HOTApPHUYCHI COTIACHO 3aKOHA O TOHOXOIHBIX
HaJIorax SIBJSIOTCS PabOTHUKAaMU CBOOOIHOM Mpo-
(heccuu, yKperuisier MHEHHE O HOTapuaTe Kak O CBO-
0oTHO# Tpodeccun.

OO0cy:KkaeHHs M pe3yJIbTaThl

«Kpome momHoMounii MuHHCTEpCTBA IOCTH-
MU B OTHONICHWH HOTapHyCOB, HEBO3MOXXHOCTH
OCYIIECTBJICHHUS HOTApPUYCOM WHOU JeSTeNIbHOCTH
(cratbst 50 3akoHa «O HOTapuaTe»), 00SI3aHHOCTH
coOroieHust pabouero BpeMeHH roCy/1apCTBEHHBIX
yupexaeanii (cT. 51 3akona «O HOTapmaTe») sB-
JIAIOTCS acleKTaMU JIeSITEIbHOCTH HOTapuyca, CXO0-
JKUMH C TOCYapCTBEHHBIMH CITyKamumu. OHaKo
3aKOHO/IAaTENb B CBSI3M C TE€M, YTO HOTApUYyCHl HE
MOJTYYaroT 3apaboTHYIO TUIATy OT TOCYAapCcTBa, KBa-
TUGUITIPOBAIT HX KaK TOCYIapCTBEHHBIX CITYKAIIUX
TOJIFKO B HEKOTOPHIX ciydasx» (Kypt 2014)

U3 cmeicna crareit 151 u 152 3akona «O HOTa-
puaTe» HOTapHyChl OTHOCATCS K TOCYAapCTBEHHBIM
ciyxammum. «HoTtaprycel, BpeMeHHBIE YIIOTHOMO-
YEHHBIE TOMOIIHUKHA HOTapUycCa, TOBEPEHHBIE JINLIA
HOTapHyca, KIIepKH (CEeKpeTapy) HoTapuyca W KaH-
JU/IaTHI B KIIEPKH (CEKpeTapH), a Takyke HOTapUYCHI,
paboTaromiye B opraHax HOTapuara, CYMTaITCs TO-
CyJIapCTBEHHBIMHU JOKHOCTHBIMH JIUIIAMH C TOUKH
3pEHHUs IPUMEHEHHs YTOIOBHOIO Kojekca Typuuun
B CBSI3M C UX 0053aHHOCTSAMH B HOTAPHATHHOW KOH-
tope» (ctaths 151 3akona «O HoTapuate»). «B ot-
HOIIICHHUH JIUI], IEPCUUCICHHBIX B BBINICYKA3aHHON
CTaThe, OHU CUUTAIOTCS TOCYJaPCTBEHHBIMU JTOJIXK-
HOCTHBIMH JIUT]AMH C TOYKH 3PEHHS MPUMEHEHHS
VYronoBHOro kojekca TypIuu B OTHOIIEHUH TIpe-
CTYIUICHHUH, COBEPIICHHBIX TPU UCTIOTHEHUN CBOMX
CITYKEOHBIX 00S3aHHOCTEH WM B CBSI3W C HHUMH»
(ctatps 152 3akona «O HOTapuate»).

OmHaKo B COOTBETCTBHUU €O cTaThel 162 3akoHa
«O HOTapmaTe» «JIaXKe €CJIH 3TO CIENaIl CTaXePhl,
CeKpeTapu M KaHAWJAThl B CEKpeTapu, HOTapUyCh
HECYT OTBETCTBEHHOCTbH 32 Te€X, KTO IMOCTPaAall H3-
3a TOro, 4To paboTa He ObLIa BHINIOJHEHA WM BbI-
[OJIHEHA HEMpaBWIHHO, WJIM HEMOJIHO.» TO ecTh,
W3 3TOH CTaThU MOHUMAETCS, YTO HOTAPHYC HECEeT
OTBETCTBEHHOCTh 3a yIIepO, MPUIUHECHHBIH B pe-
3yJbTaTe NEUCTBUU €r0 COTPYIHHUKOB, a TaKXKe 3a
yiep0, BOSHUKIIINH B pe3yIbTaTe €ro COOCTBEHHBIX
nerctBuil. «B cTaThe HU c0Ba 0 BUHE. B aTOM City-
4yae B OTBETCTBEHHOCTH HOTapUyca HE CTABUTCS BO-
ipoc o BuHe» (ory 1979).
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«B crarpe 162 3akona «O HOTapuaTey «HE
BBITIOJIHEHHE Pa0OTHI, OLIMOOYHOE MM HETOJIHOE
BEITIOJTHEHUEY, NaKe €CIM W IOJpa3yMeBaeT, HO
He CONEepXuT B cebe mousTHe BUHBL. [loTomy uTO
MOJIOKEHUE PaccMaTpUBacT, 0€3 PasHUIBI Kakoe,
HENpaBUJIHHOE WM HEMOJHOE HOTapUalbHOE Ieii-
CTBHE KaK OCHOBaHME JJIi OTBETCTBEHHOCTH. llo
3TOH MPUYHMHE OTBETCTBEHHOCTh HOTApUYyca 3a CBOU
JIEHCTBUS SBIISIETCS] OTBETCTBEHHOCTHIO 0€3 BUHBDY

3/ech Moy4aercsi, YTO YCIOBUSAMHU HACTYILJIe-
HUSl OTBETCTBEHHOCTH HOTapuyca SBISIOTCS He3a-
KOHHas HOTapHalbHas [eATeNlbHOCTh HOTapuyca
WIM €ro CTaXepoB, CEKpeTaps U KaHAWuJaTa B ce-
KpeTapy W NPUYNHHAS-CIICJICTBCHHAS CBSI3b MEXY
HE3aKOHHOW HOTapHalbHOMN NESITENIHbHOCTHIO U Bpe-
oM. OTBETCTBEHHOCTh OTIAJAeT TOJBKO B Clydae,
€CIIM HOTapuyC JAOKaXET, YTO HET MPUUYUHHO-CIIE-
CTBEHHOU CBSI3M MEXJYy HOTapUAJIbHOW JEATEIbHO-
CTBIO HOTapUyca M BO3HUKIIUM YIIEPOOM.

Ectp MHeHHE 0 TOM, YTO HOTapwyc oOyajgaer
«YHUKAJIBHBIM MIPABOBBIM cTaTycom». «Ecim oH He
MOJKET CUHTAThCS CAMO3aHSATHIM U B TO K€ BpeMs
TOCY/IapCTBEHHBIM CIIY)KaIl[IM, TPUHSATO CUUTATh,
YTO HOTApUYChl UMEIOT YHHUKAIBHBIA (Sui generis)
npaBoBoi cratyc.» (Ulukapi/atali 2000)

OTON TOYKM 3PEHUS W MBI TPUICPKHBACMCH,
x0T B ctaThe 1 3akoHa «O HOTapuare» WX CTATyC
ompeJesieH Kak myOianyHas ciayx0a, TeM He MeHee,
W3 aHajm3a 3aKOHOJATeNbCTBA TypHuu MBI BUANM
JIBOMCTBEHHBIN XapaKTep cTaryca HoTapuyca.

Hano oTrMeTuTth, YTO MONOXKEHUS 00 OTBET-
CTBEHHOCTH 0€3 BHHBI YeTKO ompezeneHsl B Komek-
ce Typuun «O06 obs3atenberBax». Cpeau HUX HET
OTBETCTBEHHOCTH HOTapuycoB 0e3 BuHBL Ilo mHe-
HUIO YHan MexMmera, OTBETCTBEHHOCTbh HOTapuyca
HACTyMaeT MPU HaJIWYHH BUHBI U OTBETCTBEHHOCTH
MepcoHalia HacTynaeT MPY HACTYTICHUH ITPaBOBBIX
MTOCJICICTBUN ISl TPETHUX JIMIT 110 X BUHE (YHAI
1992).

I'oBopst 00 OTBETCTBEHHOCTH, CJIEIYyEeT OCTAHO-
BHTHCS BKpaTIle Ha AWCIUIUIMHAPHON OTBETCTBEH-
HOCTH HOTapHyCOB.

Takue MUCIUIUITHHAPHBIE B3BICKAHUS, KaK Tpe/-
yIpexaeHue, nopuianne, mrpad, BpeMeHHOE OT-
CTpaHeHHE OT pPadOTHI, YBOJIBHEHHE, MPELyCMO-
TpeHHble cTaTbell 126 3akoHa «O HOTapuare», B
3aBHCHMOCTH OT XapakTepa IMOJIOKEHUS U YPOBHA
TSXKECTH, C LIETbI0 OKa3aHUs HOTAPUAIBHBIX YCIyT
JTIOJDKHBIM 00pa30M, HalararoTcsl Ha TeX, KTO JeH-
CTBYET NPOTUB JIOCTOMHCTBA M YeCTH MpodeccH,
Ha TeX, KTO HE BBIMOJHSET CBOM O0S3aHHOCTH WIN
COBepIIIaeT BUHOBHBIE ACHCTBUS, WIN KTO JAEHUCTBY-
€T TakuM 00pa3zoM, 4TO MOAPBIBAET AOBEPHE K MPO-
(eccuun HOTapHyca.



K.T. Myprazuna

Cornacno crarbe 128 Koncrtutyuuum Typuun
TOCYyIapCTBEHHBIMH TOJKHOCTHBIMH JIMLIAMU SIBIIS-
I0TCSI «HAEMHBIH TIEpCOHAIl TIO0 JIOTOBOpPY, padboune
Y BpEMEHHBbIE Pa0OTHHKH», OJHAKO HOTAPUYCHl HE
BXOJISIT HU B OJHY U3 3TUX Kareropuil. [Ipu stom
He SABJISSACH HU CaMO3aHATHIM, HU TOCYJapCTBEHHBIM
CITy KallliM MPUHATO CUUTATh, YTO HOTAPUYCHI UME-
FOT YHUKAIBHBIN (Sui generis) IpaBOBOW CTaTyC».
Hecmotpst Ha To, 4TO HOTapuychl Ha3HAYAIOTCS Ha
JIOJKHOCTh TOCYJApCTBEHHBIM OpraHoM — MuHu-
CTEpCTBOM IOCTHIIMHU, AENAcTCA JTO IO COIJIACO-
Banuio ¢ Coro3oMm HoTapuycoB Typruu. OTH ABa
OpraHa sIBJISIFOTCSI OpTaHaMU KOHTPOJIS 32 AEATENb-
HOCTBIO HOTapUyCOB. XOTsI HOTAPUYChI U JEHCTBYIOT
OT UMEHH roCyapCcTBa, OHU HE MOIY4YaroT HUKaKOH
3apa0oTHOW MIaTel OT rocypapctBa. Hortapuyce
Typuuu mony4aroT npuodbUTb TOIFKO OT COBEPIICH-
HbIX MMH HOTapHalbHBIX JAeWcTBUH. B coorTser-
ctBuU co ctaTtheil 2 3akoHa Typuuu «O HoTapuate»
B KaX/JIOM Cy/A€ NMEPBON MHCTAHIMHM W OTAEIHHOM
MHPOBOM CYyJI€ CO3/1aeTCsl TOCYAApCTBEHHBIN HOTa-
pHYC C IPaBOM OCYILECTBIIATH AEATENBHOCTh HOTA-
pHuyca B paMKax IOpUCIUKINHU 3Toro cyaa. OnHako,
€CJIM IOPUCAMKIMS CyJa NEpBOM WMHCTAaHLUHU pac-
npocTpanseTcs 0ojiee YeM Ha OAUH OKpYT, P He-
00X0JMMOCTH HOTapHaJIbHbIE KOHTOPHI MOTYT OBITH
YUpEeXJEHBI U B IpYTUX okpyrax. Jlo cux nop, eciu
B TPaHMIIAX MYHHIUIIAIATETA IPOBUHIIMHA UMEETCS
0ojee 0IHOTO HOTapHyCa, KK HOTAPUYC YIIOJI-
HOMOYEH BBINOJIHATE BCE HOTApUAJIBHBIE AEHCTBUA
B TPaHMIIAX MyHULUIIAIUTETA IPOBUHIINH, HE OTpa-
HUYMBAsCh IOPUCAMKLMEN Cy/1a IEPBOI HHCTAHLIUN,
K KOTOpo# oH oTHocuTcs. IIponomkaeTcs nedarens-
HOCTb HOTAPHAIIBHBIX KOHTOP IEPBOTO, BTOPOrO U
TPEThEro KJIaccoB B paiioHax, I/ie YNpa3AHEH CyJ
NEepBOi WHCTAaHIMU. B 3TUX MecTax MOXET OBITh
YUpEkKAEHO 00Jiee OHOTO HoTapHuara.

OpHako 3TO HE O3HAYyaeT, YTO HOTapUycChl B
Typuun noTIUHAIOTCA cyaaM. ToJIbKO TeppUTOpHS,
I7Ie HaXOIWTCSl HOTapHallbHasi KOHTOpA, MPHUBsI3aHa
K MecTy pacnojoxeHus cyna. Ciengyromieid ocooeH-
HOCTBIO HOTapHalbHBIX KOHTOp Typumm siBisercs
UX JelieHre Ha dYeThlpe Kiacca. B cooTBeTcTBHM
co crateeit 4 3akona Typrun «O HOTapuarte» ro-
CyJlapCTBEHHBIE HOTApHAJIbHBIE KOHTOPHI IIEPBOTO,
BTOPOTO M TPETHETO KIACCOB KJIACCHOUIUPYIOTCS
MUHHUCTEPCTBOM FOCTHLIMM HA OCHOBAaHUM MHEHMS
Coroza HOTapuycoB Typumm. B stort kmaccudu-
Kallii 32 OCHOBY B3ATHI YHCIIEHHOCTH, 3arpyXKeH-
HOCTb M J0XOZbl HOTapuyca B IIpelienax IOpUCANK-
MY KaKO0ro HoTapuyca. Kak npaBuiio, HOTapuycCsl
OJTHOTO CyJla CUHUTAIOTCS IPEJCTABUTEIIMH OJJHOTO
Kj1acca. MUHHUCTEPCTBO IOCTUIUHM MPOBEPSAET CTa-
TyC FOCYAapCTBEHHBIX HOTAPHAIBHBIX KOHTOP KaX-

JIble YeThIpe rofia U 0OBSIBIIET O peKiaccupuKaIu
B OduumansHoM BecTHuKe. Ecim HEBO3MOXHO
Ha3HAYUTh HOTapHyca Ha BaKaHTHYIO JOJDKHOCTb
HOTapuyca TpEeThero Kiacca, TO 3TOT HOTapuyc
HU3BOAUTCA MHHHUCTEPCTBOM IOCTHLIMU JI0 YETBEP-
TOrO Kjacca 0e3 NMPUMEHEHHUs MOJOXKEHHUS O Kilac-
cU(HKALNH, TPEIYCMOTPEHHOHN B BBIIIEYKa3aHHON
cratbe 4 3akona «O HoTapuare» (ct. 31 3akona «O
HOTapHaTe»).

CormacHo crathe 4/a 3akona «O HoTapua-
Te» HOTapuychl B Typruu AessiTcs Ha TpU Kilacca.
Cyx0a TpeTbero Kjiacca HAa9MHAETCS CO JTHS TIPHU-
eMa Ha paboTy Ui TeX, KTO MOCTyMaeT B HOTapu-
aT, Oyay4yd BIEpBBIE Ha3HAYCHHBIM HOTAPHYCOM
TPEThETO Kiacca. MUHUMATLHBIN CPOK CITYKOBI HO-
Tapuyca BTOPOTO U TPEThETO KIJIACCOB COCTABISET
yeThlpe roza. I1o ucredeHun 3Toro neproia moBbI-
[IeHHUE KJIacca HOTaphyca 3aBUCUT OT TOJOKHUTEIb-
HOTO 3aKJIIOUYEHHsI B JOKYMEHTE 00 OKOHYATEIbHOM
cTaryce, BBIJAHHOM HHCIEKTOpoM toctuumu. Ilo-
BBIIIEHHE KJIacca HOTaphyca HE BIHSIET Ha Kjacc
HOTapHyca.

B cnyuasx, korga HoTapuyc, paboTaromuii B
HOTapuaJlbHON KOHTOpPE, Y€l KilacC MOBBILIEH, HE
3aBepIIMI CTaX PadOTHl B MPEOBbIAYIIEM KIAcce,
Ha MOMEHT HCTEYEHHUS 3TOTO CPOKa, €CIM B OKOH-
YyaTeIbHON CIpaBKe O CTaTyce, BbIIAHHOW MHCIIEK-
TOPOM FOCTHLIMU J0 3TOM AAThI, YKa3aHO, YTO OH HE
MOXeET OBITh IepeBe/leH B 0ojiee BBICOKHMIA KIlace,
OH HAYWHAeT BBINOJIHATH YCIyTH OoJjiee BBHICOKOTO
KJlacca y TOTro k€ HOoTapuyca cO JHs BbIJadd CTa-
TYCHOT'O TOKYMEHTa, KOTOPBI CBUAETEIBCTBYET O
MOJIOKUTENbHOM 3aKitoueHnn. CorjgacHo ctaTee 56
3axoHa «O HOoTapHaTe» Mo JOCTHKEHUU HOTapHyca-
MU 65-JIETHEro BO3pacTa Ha HUX PacIpOCTPAHSIOT-
csl Bo3pacTHble orpanndeHus. [lomoxxenus 3axoHa
o neHcuoHHoM (onne Typenxoit PecryOnuku npu-
MEHSIOTCS 110 aHAJIOTUH IIPU UCYHUCIIEHUH BO3PACTa.

Hukakue ycnyru M JOMKHOCTH HE MOTYT CO-
BMEILAThCS HOTapHyCOM; HO 3TO HE KacaeTcsl Ha-
YUHOH NEeATEIbHOCTH, PYKOBOJCTBA M UWIEHCTBA B
ONaroTBOpUTENLHBIX (OHAAX, apOUTpakax U HC-
MTOJTHeHMH 3aBemanuii (ctarhsa 50 3akoHa «O HOTa-
puare»).

[TockonpKy HOTapuyc SBISETCS TOCYAapCTBEH-
HOM cTy>00M, HOTapHyCHl HE BIPaBE UIPaTh B OUp-
KEBYIO UTPY, BECTH OHM3HEC 1O CMBICITy MyHKTa 1
CTaThM 28 3aKOHa O TOCYJApPCTBEHHBIX CITY)KaIUX
Ne 657, BeICTymaTh TOpY4YHTENEM, NENaTh JFOObIE
CKWJIKH W3 HMX JIOXO0Jla, ObITh MOCPETHHKOM, y4a-
CTBOBAaTh B PEKJIAaMHOM WJIM KOHKYPEHTHOH Jes-
TEJIBHOCTH, 3aKII0YaTh MeXAy coOOH yCTHOE WiH
MMUCHMEHHOE COTJIallleHUe O BO3ZHArPaXIeHUH HOTa-

puyca.

133



OCHOBHBIE XapaKTEePUCTHKH HOTapHaJIbHOU cucTeMsl Typrun

[ToBcenneBHas pabora y HOTapuyca HauMHACT-
Cs B TO )€ BpeMs, 4TO U B JPYTHX FOCYHAApCTBEH-
HBIX YUpexJceHusX. Pabodee BpeMsi y HOTapHycoOB
MOKeT OBITh Ha OJWH yac OOoJbILE, YeM B JAPYTHX
TOCYyapCTBEHHBIX YUPEKICHHUAX, PACIOIOKEHHBIX
B TOM ke MecTe. Hotapuyc He moxkeT paboTaTh BHE
pabouero BpeMeHH.

Kpome Toro, 0coO€HHOCTBIO SIBIISI€TCS TO, YTO
OHHU MOTYT YJOCTOBEPSITH B BRIXOAHBIC JTHU U B 00¢-
JeHHOE BpeMs paboyero THS TOJIBKO 3aBEILaHMS.
IIpu 3TOM OHU 00513aHBI HA TOKYMEHTE yKa3aTh IIPH-
4yrHYy paboTHl B Hepabouee BpeMs U IpH HACTyIIe-
HUM pabouero AHS yKas3aTb B PEeCTPOBOM XypHaie
MepBBIM HOMEPOM YAOCTOBEPEHHOE B Hepabodee
BpeMs HOTapuanbHOe JeiicTBue (ctaThs 52 3akoHa
«O HOTapuarey).

OTnuYuTeIFHOW OCOOCHHOCTHIO B HOTApHANh-
HOM nesTensHOCTH Typunu ABIsiETCS BO3MOXKHOCTD
HCIOJIB30BaHMsI BMECTO MOANUCH WM BMECTO 3Ha-
Ka, HAPUCOBAaHHOTO PYKOM, MeYaTH WM OTIIedaTKa
nanbna. Tak, coritacHo crathe 75 3akoHa «O HOTa-
puaTe», €ClIM 3aMHTEPECOBAHHOE JIMIIO, CBUIETED,
MIEPEeBOYMK M IKCIEPT HE MOTYT pacmucarbes, TO
BMECTO ITOAIMCH WM 3HAKa, CAECTAHHOTO PyKOMH, TO
IIpY HAJMYUU MOTYT MTOCTaBHUTh I€YaTh, €CIIU HET,
TO OOJNBIIOW Mayel JeBOH PyKH, €CIH HET, HaXH-
MaeTcsl OJJUH U3 APYTUX NajblEeB U MUIIETCS KaKOH
nanen Haxumaics. HecMoTpst Ha To, 9YTO HOTapH-
anpHOE JIeHCTBHE OBIJIO MOJMHCAHO HJIM Ha HEM
OBUI MOCTABJICH 3HAK PYKH, €CIIM 3aHHTEPECOBAHHOE
JIMIO IIPOCUT 00 3TOM, WIIM €CIIM HOTapHyC COUYTET
3TO HEOOXOIUMBIM C TOUKH 3pEHHS XapaKTepa cei-
KM, CTaTyca ¥ JMYHOCTH JIUIA, TOANHCABIIETO WIH
ITOCTAaBUBIIETO 3HAK, 3a NCKJIIOUEHUEM JIIOAEH ¢ Ha-
PYLIEHUSMH 3pEHUs], TO B COOTBETCTBHHU C BBILIEY-
Ka3aHHOH Mpouenypoii OepyTcs OTIEYaTKH MalbLEB
3aMHTEPECOBAHHOTO JIMIIA, CBUIETENS, IIEPEBONYH-
Ka WM 3Kcnepra. B ciydae, ecinu ncnons3yercs me-
4aThb, TO IPOCTABJICHHE OTIIEYATKA MaJblia SABISAETCA
00s13aTEIBHBIM.

OcTaHoBUMCSI Ha BaKHOW pOJNM HOTapuara ¢
TOYKH 3peHus mnpaBa Typumn. CnoBo xomapuyc
MIPOMCXOANT OT JIATHHCKOTO CJIOBAa notarius u 03-
HavaeT jAeiaTh 3aMETKH, MHCaTh, YTO O CHUX TOp
UMeeT MoA co0OH OCHOBY. MOXHO cKa3aTb, YTO
OCHOBHas pa0oTa HOTapuyca CBA3aHA C BEACHHEM
3amucei, mepenuckoid. B coBpemenHOM 00mIecTBe
HoTapuyc B Typuun mmeer ocoObIii cTatyc, a ero
HOTapHaJIbHBIC TEUCTBHUSI HOCAT OCOOBIA XapakTep.
MOXHO cKa3aTh, 4YTO OT KauecTBa paboThl HOTApUY-
ca 3aBUCHUT HOPMaJIbHOE (PYHKIIMOHUPOBAHUE IPaK-
JTAHCKOTO obmiecTBa, ero 3QpPeKTHBHOCTH B 3aIUTe
MMYIIECTBEHHBIX U 3aKOHHBIX MHTEPECOB IpakIaH
U ropuandeckux mun. Hotapuyc neixaet 10KyMeHTEI
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O(UIMATEHBIMU OT UIMEHHU FOCYapCTBa, UCTIONb3YS
HEKOTOpbIe IMyOMuYHbIe TOoaHOMOYHMs. COriacHO
cratbe 1 3akona «O HOTapmate» Ne 1512 Typer-
Kot PecriyOnnku «HoTtapuychl opopMIISIOT coenKn
Y BBITIONHSIOT JPyTUE 00sI3aHHOCTH, BO3JIOKECHHBIC
3aKOHOM, B IIEJISIX 0OeCIIedeHHS MPaBoOBOit Oe3ormac-
HOCTH U TIPEIOTBPAILCHUS CIIOPOB». B 3TOM KOH-
TEKCTE JOKYMEHTHI, yIOCTOBEPEHHBIE HOTAPUYCOM,
MPEIOTBPAIIAIOT MIepeady CIIopoB B Cy/IeOHBIE Op-
raHbl ¥ 00ECIIeUnBalOT 00JIee OBICTPOE Pa3peUICHHE
criopos. [ToromMy 4T0 HOTapHallbHO 3aBEPEHHBIE J10-
KYMEHTBI CUHTAIOTCS HEOMPOBEPKUMBIMU JOKa3a-
TEJIbCTBAMH, €CJIH He JoKa3aHa ux JoxxHocTh (I'TIK
ct. 204-(1)).

o HemaBHero BpeMeHH OKa3aHHE KBaJTu(H-
LHUPOBAHHOW IOPUINYECKON MTOMOIIN TPAJULUOHHO
accoIMupoBaNoch ¢ mpodeccueit amBokarta. On-
HaKoO ceifvyac 3HAYMMOCTh HOTapHuara J0CTaTOYHO
BEIIMKAa U MOXKHO CKa3aTh, YTO OHA PacTeT U3 roja
B roa. Hotapuyc urpaer BaxHyto poilb B OKa3aHHH
KBaTM(PUITUPOBAHHONW  IOPUIMYECKOH  ITOMOIIIH.
Jlroboe HOTapuanpHOE JeicTBUE, COBEpLIaeMoe
HOTapHyCOM IO 3asBJICHHIO OOPATHBIIETOCS K HEMY
JUIa, T0 CYIIECTBY SIBIIIETCSl pealn3alueil mpasa
ATOrO JIUIla Ha TOJYYCHHE KBAITH(PHUIIMPOBAHHOM
IOpUINYECKON TOMOIIU. TakuM 00pa3oM, HOTapuyc
CBOJIUT K MMHUMYMY HEOOXOJIMMOCTH OOpalieHus
B Cyl. OTa pOjb 3aKJIIOYAeTCS HE TOJIBKO B YAO-
CTOBEpEHHH CHENIOK, HO W B TPEACTaBICHHUH
JIOKa3aTeNbCTB, YA0CTOBEPEHUHN COTTIACH, TIOJINH-
HOCTH MOJIUCH Ha TOKYMEHTaX U T.J.

Kak mocymeOHBIH MHCTHUTYT HOTApPHyC HWIpacT
BOXHYIO POJb HE TONBKO B TMPEIOTBPALICHUU
oOpailieHus: TpaXAaH U IOPUANYECKUX JHIl B CYI,
HO W B TIpolecce CyAeOHOTO pacCMOTPEHUs H
paspeleHusi CIopoB B cCllydasX, KOTJa BOMPOC
OTHECEH K KOMIIETEHIUH CyIeOHBIX OPTaHOB.

Hortapmyc MoxxeT 3HAYMTENBHO YIPOCTHTH
U YCKOPHUTH TPOLIECC pa3pelieHus el CyJamH,
crocoOcTBOBaTh Ooliee THIATENTBHOMY HCCIEIO-
BaHHUIO OOCTOSATENILCTB Ji€jia, O0ECICUCHMIO KOH-
CTUTYIIMOHHOTO TpaBa YeJIOBEKa U TPaxJTaHMHA Ha
cynebHyro 3amuty. KpoMe Toro, kak opraH mpe-
BEHTHUBHBIN, HOTApUYyC OOecIeunBacT MCIOTHEHUE
00s13aTenbCcTB Oe3 00paleHs B Cy/I.

Kak BHIHO, HOTapUyChl BBITIONHSIOT TaKXKe
(GYHKIHIO — TPEOTBpAIICHUS  CIIOPOB  MEXKIY
OTAETBHBIMU JIMIIAMH B LIEJIOM, TIOMOTalOT CUCTEME
MPaBOCYIUs, CIIOCOOCTBYSI CKOpEHIIeMy IpeKpa-
MIEHUIO BO3HUKIIETO KOH(DIMKTa, W TIOMOTAIOT
CUCTEME MIPABOCYUs, 00JIeryasi Harpy3Ky Ha Cy/I.

DT (YHKIMH HOTAPHYCOB ITOKA3BIBAIOT, YTO
OHH BBITIOJHSIOT (PYHKIIMIO, aHAJIOTUYHYIO (DYHKITMH
cynoB. [Toromy uto nepBas ¢GyHKIHS CYJOB — pa3-
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pelaTh CIOpkl, a BTOpas — MPEJ0TBPAIATh CIIOPHI
KaK €CTEeCTBEHHOE CIICJICTBHE IepBON (HYHKITHH.
[epBast GyHKIMS HOTapHyca 3aKJIIOUACTCS B Tpe-
YOpPEXJICHUU BO3HUKHOBEHHsI CIIOPOB, a BTOpas
GyHKIHAS — B 00C€CTICUCHUN pa3pelieHUs] BO3HHMKA-
IOIEer0 KOH(JIUKTA.

MO03KHO KOHCTaTUPOBAaTh, YTO (PYHKIIUS CYIOB —
HCIIPaBUTEHHO-0XpaHUTENbHAS ((PUKCHpyIOImas), a
(YHKIIHMSI HOTAPUYCOB — COJICHCTBUE UCIIPABUTEb-
HO-OXpaHHUTEeNbHON (yHKIMH. HBIMU clioBamMu, B
OTIIMYHE OT CyJla, HOTApUyC BBINOIHIET (QYHKITHH,
HalpaBlIeHHbIE Ha IOPUAMYECKOE 3aKperyieHHe
TPaXTAHCKUX TIPaB M TPEAOTBPAIEHUE WX Hapy-
meHuit B OyaymeM. B oTimume ot cyneOHOU mes-
TENBHOCTH, TPEIMETOM JEATSIILHOCTH HOTapHuyca
SBIISIIOTCSA TOJIBKO OECCIIOpHBIE fefla, U MOXKHO
CKa3aTh, YTO HOTAPUYC SBJISAETCA HHCTHUTYTOM
MpeJIBAPUTEIBHOTO TIpaBocyus. Kpome Toro, poib
HOTapuyca emie OoJbllle BO3pocia B Halle BpeMms,
KOT/Ta HOTApHyC MEepPEeHEC DIEKTPOHHBIN yUeT BCex
HOTapUAIBHBIX clelok B Eaunyro mH(pOpManuoH-
HYIO CHCTEMY HOTapuyca, KOTOpast HOCUT Ha3BaHHE
WNndopmarmonnas cucrema Coro3a HOTapHUycOB
Typruu. [ToMmuMo 6€30MaCHOCTH U 3aIUIIICHHOCTH
IOPUINYECKH 3HAYMMBIX CIIEJIOK, CO3AaHa MOIIHAS
3JICKTPOHHAsS MH(PACTPYKTypa UIs O0CCIeUCHHUS
CKOPOCTH M KadeCcTBa HOTapHAJbHBIX YCIYT TIO
MIPUHLIUITY «OJHOTO OKHAY.

ITonoxxeHne o0 TPOBEACHUH HOTAPUATHHBIX
oTieparyii B 3JIEKTPOHHOM BHJie B Typluu BCTYMHIIO
B cuity 1 mapta 2016 r. [TonoxxeHre moAroToBIEHO
Ha ocHoBaHMH cTaThu 198/A 3akona «O HoTapuaTe»
ot 18.01.1972 r. nox Homepom 1512.

B cooTBeTcTBUM €O cTaThel 2 BhIIEyKa3aHHOTO
ITonoxenus «IlonoxkeHue onpenenser HOTapHaIlb-
HBIE CIICIKH, KOTOPBIE MOTYT COBEPIIATHCS B AJICK-
TPOHHOHN Cpe/ie C HCMOJb30BAHUEM 3allUIIEHHON
3JICKTPOHHOHN MOANMKUCH B TPUCYTCTBUU WU B OT-
CyTCTBHE HOTapuyca, a TaKKe HOTapHaIbHbIE CHIEN-
KH, TPEOYIOIIHME UCTIOIb30BAHUS BPEMEHHOM METKH,
KOTOpOE OIpenesieH0 B 3akoHe 00 3JICKTPOHHON
nudposoit moamucu 3a Ne 5070 ot 15.01.2004 rona
00palboTKy, XpaHEHHE, OTHPaBKYy B JJIEKTPOHHOM
BUJIC 3aMHTEPECOBAHHBIM W JIPYTUM JHUIAM WA
YUPEXKISHUSIM HOTApHAIBHBIX JEHCTBHIA, OIpe/e-
JICHHBIX CTaThel 61 ¥ MHBIMU cTaThsiMH 3aKoHa «O
HoTapuare»». OXBaThIBa€T MPOIEAYPHl W TPHH-
[IUTIBI, Kacarolnecs TeXHUYECKHX M aIMUHHCTpa-
THBHBIX TPEOOBaHMM, HEOOXOIUMBIX JJISI OCYIIIECT-
BJIICHHSI HOTAPUAILHBIX JICHCTBUI B MHOCTPAHHBIX
TrOCy/apCcTBax B DJIEKTPOHHOM BHUJE.

Cormacno nmyuktam 1, 2, 3 crateu 5 [lomosxxenus
«Cpuenky, MpeayCMOTPEHHBIE 3aKOHOIATEIBCTBOM,
TaK)K€ MOTYT OCYHIECTBISITRCS B DJIEKTPOHHOM

cCpele C WCMOJB30BAaHMEM 3aIlMINEHHON 3JIeK-
TpOHHOW moanucu. Bo Bcex HOTapHalbHBIX orepa-
OUAX C 3alUICHHOM JJIEKTPOHHOM IOANHCHIO
UCTIOJIB3yeTCs OTMETKa BpeMeHu. Ho B To ke Bpe-
Ms1, HOTapUalbHbIe IefiCTBUS, TPEOYIOIIKE 3aKOHOM
YIOCTOBEPEHHUS B CHIENUANBHON (hopMe, U JOTOBOPHI
rapaHTUU HE MOTYT OBITh 3aKIIOYEHBI C MOMOIIBIO
3JIEKTPOHHOM HU(PPOBOI MOATUCHY.

Takum o0pa3oM, BO BceXx HOTapHAIbHBIX
JIEUCTBUSX C 3ALIUILEHHON AIEKTPOHHOM MOANNCHIO
UCIONb3yeTCs OTMETKa BpeMeHH. HorapuanbHbie
NeHcTBUA, TpeOyrone opopMIICHUS B BHIE YIIO-
psAbIuEeBaHHS M JEHCTBUS, B KOTOPBIX HEOOXOIU-
MO TNPOBEICHUE MNPOLEAYPHl MO MOJIYYEHHUIO BO-
JIEU3bSIBICHUH, OCYIIECTBISIIOTCS B TPHCYTCTBHUH
HOTapuyca. B Takux ciydasx MOATOTOBUTENIbHBIC
paboThl, K MpUMeEpY NOATrOTOBKA MPOEKTa HOTapH-
aNBHOTO JIEMCTBHSA, BBICBIIKA JIISI ATOT0 HEOOXOH-
MBIX JJOKYMEHTOB, MOTYT HaUMHATHCS IPH TOMOIIH
3NIEKTPOHHO-LIMPOBON noanucu uepe3 Mupopma-
umoHHyto cuctemy Coro3za HOTapuycoB Typriuw,
OHAKO HOTapHaJbHOE JICHCTBHE MODKHO OBITh
COBEpILICHO B IPUCYTCTBUM HOTapuyca. Crenku,
KOTOpble HE TpeOYIOT (QOPMBI YHOPSIBIYCBAHUS
WK He TpeOyIOT 3asBICHUS O BOJICU3BSIBICHUU
nepes HOTapuyCcoM, MOTYT ObITh MHULIMUPOBAHbBI U
3aBepIIEeHbI C MTOMOIIBI0 0€30MaCHOM AIEKTPOHHOM
noxnucu yepe3 Mudopmanuonnyto cucremy Coroza
HoTapuycoB Typuuu. Bee 3tambl, BKIItouas Belaavy
JIOKYMEHTa, OCYIIECTBIISIOTCS B 3JIEKTPOHHOM BH/IE.
Crnenka 3aBepiiaeTcsi B3UMAaHMEM HOTapUalbHBIX
cOOpOB, HAJIOrOB, MOIUIMH U JPYTUX PACXOIOB.

BcooTtBercTBUM COCTaTHEH O BBIILIEYTTOMSHYTOTO
[lonoxenust cremyromue AEHCTBHS MOTYT OBITH
COBEpIIEHbI 0€3 IPUCYTCTBUS HOTapuyca, C 3alliu-
IICHHOM 3JIEKTPOHHOW MOANHUCKI0 uepe3 Mudop-
MalnuoHHyto cuctemy Coro3a HoTapuycoB Typrun:

1) cBUIETENBCTBOBAHUE BEPHOCTHU IIEPEBOIOB,

2) mpolLeayphl perucTpanuy,

3) melicTBUS IO YCTaHOBIICHUIO,

4) cBUIIETEIHCTBOBAHUE KOIIMH U BBIIHCOK,

5) yTBepKJeHUE TeTpay pelieHul,

6) yBemOMIIGHWE ¥  yBeIOMJIeHHE  0e3
MTOATBEPKACHHS TTOIHCH.

Tax kak HoTapuat Typiun BIsIeTCA HOTApUaTOM
JaTUHCKOTO THIA, TO B CBOEH HOTapuUaJbHOU
JEeSTeTFHOCTH HOTAPUYChl PYKOBOJCTBYIOTCS PUH-
LUIIaMH JaTUHCKOTO HoTapuarta. C 0HO# CTOPOHBI,
HOTapuyc — 3TO MIPEICTABUTEIb FOCYJapCTBa, KOTO-
pBIH HAZETWII €ro MOJHOMOYHAMHU Ha COBEPIIEHHE
HOTAapHaJILHOTO JIEHCTBUS, a C APYTrol — HOTapuyc
HECET JMYHYI0 UMYIIECTBEHHYIO OTBETCTBEHHOCTh
3a COBEpIIEHHE MM U €ro yIMOJTHOMOYEHHBIMH Ha
MOJNHCh paOOTHUKaMU HOTAPUAIBHOTO JCHCTBHS.
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OCHOBHBIE XapaKTEePUCTHKH HOTapHaJIbHOU cucTeMsl Typrun

Horapuycel 00si3aHBl B CBOEH AEATEIBHOCTH CO-
OJIFOaTh MPUHIIAIIEI OECTIPUCTPACTHOCTH (CTAThs
37 3akoHa «O HOTapHare») U 3aKOHHOCTHU (CTaThs
53 3akona «O HOTapuaTe»), TalHBl HOTApUATBLHON
nesaTenbHOCTH (cTaThs 54 3akona «O HOTapuaTe»).
OCoOOEHHOCTBIO MIPH MPUHATHH Ha JOJKHOCTH HO-
Tapuyca sIBISIeTCA JAada KISTBBL B COONIOJCHUU
IIPUHIUIIOB HOTAPUAIbHOM AEATEJBHOCTH B COOT-
BETCTBUH cO cTaTheil 37 3akoHa «O HOTapHuaTe.

3akiaouenue

Ci0BO HOmapuyc MPOUCXOAUT OT JIATUHCKOTO
CIIOBA notarius ¥ O3HAYAeT AeIaTh 3aMETKH, TNCATh,
YTO 70 CUX MOp UMeeT 1moj coboi ocHOBY. M0OXKHO
CKa3aTh, YTO OCHOBHasi paboTa HOTapHyca CBs3aHa
C BEJICHHEM 3alliceil, nepenuckoi. B coBpeMeHHOM
oO1ecTBe HOTapuyc B Typuuu nMeeT ocoOblii cTa-
TYC, @ €r0 HOTapUaJIbHbIEC ICHCTBHS HOCAT OCOOBIi
Xapakrtep. MOXHO cKa3aTh, YTO OT Ka4eCTBA PadOTHI
HOTapuyca 3aBUCHT HOpMalbHOE (PYHKLIMOHUPOBA-
HUE TPaXTAHCKOTO 00MIecTBa, ero 3(h(HEeKTUBHOCTD
B 3allJUTE UMYIIECTBEHHBIX M 3aKOHHBIX HHTEPECOB
rpaxiaH u opuandeckux jul. Horapuyce, ynocro-

Bepsisl JOKYMEHTHI, BEICTYIIAeT OT HMEHU OT UMEHH
rOCy/lapcTBa, WCIONB3YysSd HEKOTOpble ITyOIMYHbIe
MOJIHOMOYHUS, HO B TO ke Bpemsi HoTapuyc B Typ-
WU SIBIISIETCS CAMO3SIHATOM nipodeccueid. CornacHo
cratee 1 3akona «O HoTapmare» Ne 1512 Typerkoit
PecniyOnuku «HoTtapuychel yI0CTOBEPSIOT NCHCTBHS
Y BBITIONHSIOT JpyTHE 00sI3aHHOCTH, BO3JIOKEHHBIC
3aKOHOM, B IIeJISIX 0OecrieueHus IpaBoBoi Oe3omnac-
HOCTU M IPEJOTBpAILEHUS CIIOPOB». B 3TOM KOH-
TEKCTe JJOKYMEHTHI, yIOCTOBEPEHHBIE HOTAPHUYCOM,
MPeIOTBPAIIAIOT Mepeady CIopoB B Cy/IeOHBIE Op-
raHbl 1 00eCIeunBaroT 60see OBICTPOE pa3pelIcHIe
criopoB. Ceituac B Typuuy aKTUBHO BHEIPESIETCS U
3JIEKTPOHHBIM HOTAapHaT, MPeIyCMOTPEHO YAaJeH-
HOE COBEpILCHUE HOTAPWIbHBIX AeicTBUi. OqHAKO
JTlaXKe C ero BBeIEHUEM OOoJbIIas 9acTh HOTAPHIIb-
HBIX JEUCTBUI COBEPIIAETCS B HOTAPHAIBLHON KOH-
TOpe HOTapUyCOM, TaK Kak TpeOyeT MpOBEICHUS
OTIpeICTIEHHBIX MPOIEAYD MIPH HOTApPHyCE.

B paboTe M3I0KEHBI HEKOTOPBIE OTIUYUTEIh-
Hbl€ OCOOEHHOCTH HACTYIUICHHS OTBECTBEHHOCTH
HoTapuyca Typuuu. B nenom crarbsi, mo Hamemy
MHEHHIO, MOKET OBITh MOJIE3HOHN JJIsl M3Y4YeHHUs Ha-
IIVIMH TTPaBOBEaMH.
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ALTERNATIVE DISPUTE RESOLUTION
METHODS IN TURKISH LAW AND MEDIATION

One of the priority directions of legal reform at the present stage of development is the improve-
ment of the system of application of alternative means of dispute resolution, designed to effectively
and promptly ensure the resolution of disputes arising in civil law and related spheres of society in
the process of building a democratic rule of law. To resolve the issues of the dispute, the subjects,
the participants must come to a compromise in order to satisfy the requirements for each other. This
issue is relevant for all countries of the world, which, to a greater or lesser extent, carry out transforma-
tions of civil justice systems for various periods of time. In this regard, it is obvious that today, both
in developed and developing countries, significant experience has been formed and accumulated in
reforming this area, which can form the basis of similar transformations in Turkey and significantly
contribute to facilitating ongoing reforms by avoiding other people’s mistakes and using mechanisms
to obtain positive results.

Key words: reform, disputes, civil law, subject, mediation.
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TYpiK KYKbIFbIHAQFbI AQYAQPADI LUELLYAIH,
06anama aaicTepi XaHe Meanaums

AaMyAbiH,  Kasipri  Ke3eHiHAeri  KYKbIKTbIK, pedopMaHbiH  6acbiM  6afFbiTTapbiHbIH, — Gipi
AEMOKPATUSABIK, KYKBIKTBIK, MEMAEKET KYPY MPOLIECIHAE a3aMaTTblK, KYKbIKTa XOHe KOoFaM eMipiHiH
cabakTac cararapblHAQ TYbIHAAMTbIH AQyAapAbl TMIMAI XKOHE XXKeAeA LUELIyAi KamTamacbi3 eTyre
apHaAFaH AayAapAbl LWelyAiH 6araMa KypaAAapbiH KOAAAHY >KYMECIH XKETIAAIPY GOAbIN TabblAaAbl.
Aay MaceaeAepiH wWwewy ywiH cybbekTiAep, KaTbicylbirap 6ip-6ipiHe KOMbIAATbIH TaAamnTapAbl
KaHaFaTTaHAbIPY YWiH bIMblpara KeAyi kepek. bya Maceae aaemHiH GapAbik eApepi YiiH e3eKTi
GOAbIN TabblAaAbl, OAAP a3Abl-KOMTi SPTYPAI yaKbIT KE3eHAEPIHAE a3aMaTTblK, COT iCiH XYprisy
KyreAepiH KamTa KypyAbl >Ky3ere acbipasbl. OcbifaH 6alAaHbICTbI, GYriHri TaHAQ AaMblFaH >kaHe
Aamyuibl eapepae TypKUsiAaFbl OCbIHAAM ©3repiCTepAIH Heri3iH KypanTbiH )XaHe 6acka aAaMAAPAbIH
KaTeAikTepiH GOAAbIPMAy >K8HE OH HOTMXKE aAy TeTiKTepiH namAaAaHy apKblAbl XKYPri3iAin xarkaH
pedopmanapAbl KEHIAAETYre aiTapAblKTal bIKMaA eTeTiH OCbl CaAaHbl pechopManayAblH alTapAblKTan
ToXipMOECi KaAbINTAChIMN, XMHAKTAAFAHbI aHbIK,.

Ty¥iin ce3aep: pedhopma, AayAap, azamaTtTbik KYKbIK, CYyObEKT, MeanaLms.

O. XK. TonkuH

YHuepcuteT AoKy3 DiiAloAb, Typums, r. M3amup
e-mail: zhan66@mail.ru

AAbTepHaTUBHbIE METOADBI Pa3peLLeHus COpoB
B TYPELKOM MpaBe U NoCcPeAHUYeCTBO

OAHVMM U3 MPUMOPUTETHBLIX HaNpaBAEHWI MpPaBOBOM pedopMbl Ha COBPEMEHHOM 3Tare
pa3BUTUS SBASIETCS COBEPLUEHCTBOBAHWE CUCTEMbl TMPUMEHEHUS aAAbTEPHATUBHBIX CPEACTB
paspelleHus CrnopoB, Mpu3BaHHOM 3(M(EKTUBHO U onepaTtMBHO o6ecneynTb paspelleHue
CMOpOB, BO3HUKAIOLWMX B FPA>KAAHCKOM MpPaBe U CMeXHbIX chepax >KM3HU obLecTBa B npouecce
NMOCTPOEHMS AEMOKPaTUUEeCKOro MpaBoOBOro rocyaapctBa. AAs paspelleHus BOMPOCOB cropa
CcyObeKTbl, YYaCTHUKU AOAXHbI MPUATU K KOMIPOMMCCY, YTOObl YAOBAETBOPUTL TpeboBaHUS K
APYr ApYry. JTOT BOMPOC SBASETCS aKTyaAbHbIM AASl BCEX CTPaH MMpa, KOTopble B GOAbLUEN
MAW MeHbLUel CTeneHu B TeyeHMe Pa3AMYHBIX MO MPOAOAXKUTEABHOCTU MEPUOAOB BpPEMEHU
NPOBOAST Npeobpa3oBaHMs CUCTEM IPAKAAHCKOIO CyAOMNPOM3BOACTBA. B 3Toi CBSA3M oueBMAHO,
UYTO Ha CErOAHSIWIHWMIA AEHb KaK B Pa3BMTbIX, Tak M B Pa3BMBAIOLLMXCS CTpaHax CPOPMMPOBaH
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M HAKOMAEH 3HAUMTEAbHbIA OMbIT PedOpPMUPOBAHUS AAHHON 0BAACTU, KOTOPbIA MOXET Aeub B
OCHOBY aHaAOTrMYHbIX NpeobpaszoBaHui B TypLMM U CYLLECTBEHHO CMOCOOGCTBOBATbL OGAErYEHMIO
NPOBOAMMBIX pecopM 3a CUET wm3beraHus Uy>XXMx OWMOOK U UCMNOAb30OBAHUS MEXaHU3MOB

MOAYYEHNSA MOAOXKNUTEAbHbIX PE3YyAbTAaTOB.

KatoueBble cAoBa: pechopma, Cropbl, rpadk AAHCKOE MpaBo, CyObekT, MeAMaLLmUs.

Introduction

The term “Alternative Dispute Resolution” or
“ADR” implies a wide range of dispute resolution
mechanisms that are alternative to the consideration
of disputes in the courts.

This term can be used to refer to various dispute
resolution mechanisms, ranging from negotiations to
reach a settlement agreement (facilitated settlement
negotiations), in which the parties to the dispute
are encouraged to conduct direct negotiations
before resorting to other legal dispute resolution
mechanisms, and to arbitration, which can be very
similar to litigation.

The system of alternative dispute resolution
(ADR) is a set of tools and mechanisms that form
the procedures for resolving and out-of-court
settlement of disputes arising between the subjects
of legal relations. At the same time, the ultimate
goal of using APC is to resolve the conflict at the
lowest cost for all its participants.

In this regard, the ADR system grows out of
the correlation of three basic positions of conflict
resolution in conflictology — power, rights and
interests.

The position of power assumes that the interests
of one side are suppressed due to the power
advantage of the other side. It can be physical
strength, numerical or technical superiority,
finances or status, etc. This approach provides
a quick solution to the problem and ensures the
achievement of results.

The trial initially involves a confrontation
between the parties and often further disrupts the
relationship between them. Often, the issuance of a
court decision does not mean a valid resolution of
the conflict, but on the contrary, it can provoke its
escalation. Not only the loser, but also the winning
side is not satisfied with the result achieved.

The interest-based approach assumes that in
order to resolve a dispute, the parties try to determine
what was the basis for the dispute and, if possible,
satisfy those interests that were infringed.

In the modern world, ADR is most common in
commercial law, but in a number of countries these
mechanisms are also used in civil proceedings.
ARS are a less formal procedure compared to the

procedure for considering cases in courts, they
allow to significantly relieve the judicial system,
while resolving the conflict that has arisen.

The main prerequisites for the use of ADR are:

- the parties to the conflict have a desire to
preserve the existing relations between them by
resolving the dispute through negotiations,

- the legal framework for conflict resolution
does not make it possible to resolve the conflict in
such a way that the solution is final and satisfactory
for all parties,

- there is a need to resolve the conflict by the
least painful means due to the need to preserve or
terminate long—term relationships (for example,
in family conflicts, conflicts with neighbors, in
partnerships, etc.),

- between the parties to the conflict have multiple
procedures or the conflict is complex,

- the situation requires a high level of
confidentiality or separate discussion between the
parties,

- the conflict affects the interests of more
participants than only the direct parties to the conflict
in the judicial process,

- the need to reduce the costs of dispute
resolution,

- the parties want to resolve the conflict less
formally,

- the parties want to resolve the conflict faster.

The position of law works where there is
an application of the law in court, arbitration or
arbitration court, any instructions, regulations, rules.
In addition, this approach may include exerting
pressure using the procedure of enforcement
proceedings, business traditions, professional
and ethical standards. In recent years, various
countries have been working to create a uniform
mediation model that can be applied in international
child abductions. These countries continue these
activities through some of their organizations and
create mediation projects in accordance with The
Hague Child Abduction Convention. We can show
examples of these projects as the Reunite Project
in the United Kingdom (https://www.reunite.org/)
and the MiKK project in Germany (https://www.
mikk-ev.de/). Thanks to these projects, mediation
in disputes related to child abduction and, in some
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cases, online mediation we see that the process is
being operated.

Indeed, it is obvious that there are numerous
benefits of using technology in mediation9l1.
Online mediation brings them closer to each other
rather than putting a distance between the parties.
Decoupling between the parties, online mediation
brings them closer to each other. Considering
that the distances are determined according to the
personal location of the parties, online mediation
will provide or offer electronic proximity to the
parties instead of putting a distance between the
parties. Dec. Thus, the existence of the parties in
different countries as the subject of disputes related
to international child abductions is geographical the
distance can be eliminated with the contribution
of online communication tools. It is natural that
concerns arise when negotiations are conducted
online. Due to these concerns, online mediation has
been criticized from many angles.

Currently, the geographical distance between
the countries where the parties are located
Decisively as it increases, it is seen that even those
who are skeptical about the contribution of online
communication tools take a step back in some
cases92.Since the adoption of the Law on Mediation
in Legal Disputes No. 6325 of 22/6/2012 in Turkish
legislation, alternative dispute resolution methods,
in fact, and when they find their place in practice,
do not enter into any competition with state judicial
authorities, do not act in the function of interference
with the right to judicial proceedings, do not create
such functions as an exception, they continue to act
as a method of dispute resolution (Pekcanitez 2015).
In this sense, the current state of alternative dispute
resolution methods is a well-established procedure,
since the State provides funds in various and flexible
ways that accompany the judicial proceedings
without hindering the judicial application, sometimes
even at a certain level.

Thus, mediation, which is common in the
framework of alternative dispute resolution methods,
is sometimes an additional adjective in terms of the
nature of dispute resolution. Another point of view
related to this is that, as the main goal and area of best
practice of alternative dispute resolution methods,
the absence of public order creates the possibility of
decommunization, especially the will of the parties,
in which more disputes can be resolved between
the parties without increasing the presence and
disagreements, as well as without increasing the
burden of the court (Pekcanitez 2015).

Thus, procedural activity is provided for in
accordance with article 3/1 of the Law on Mediation
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in Legal Disputes, in which the parties can freely
apply to the mediator, as well as refuse him at will,
as well as in accordance with article 5/1 of the Rules
of the Law on Mediation in Legal Disputes. Another
basic principle of mediation is equality. About this
HUAC M.3/2 and the Law on Mediation in Legal
Disputes

His ruling mentions that he has equal rights
throughout the 5/2 process. In the doctrine of
alternative dispute resolution methods, some authors
recognize as “types of solutions”. Somehow, if we
sort them, it looks like this;

In the doctrine of alternative dispute resolution
methods, some authors also recognize ‘solution
types 3’. Somehow, if we list them, it is as follows;

1. Negotiation

2. Unbiased preliminary assessment,

3. Detection or detection of cases,

4. Short hearing,

5. Mediation-Arbitration.

Negotiation

By observing a common interest, the negotiation
is carrying out the necessary communications to
obtain the maximum benefit at the request of the
stakeholders through the persons representing the
parties. Rather, when a certain result is reached,
negotiations are available in all alternative dispute
resolution methods.

It is understood that the parties meet directly or
with the contribution of their representatives, and a
third person cannot contribute to such a meeting.

Unbiased preliminary assessment

In order to achieve a solution to the dispute, the
parties, by a third party independent at the beginning
of the dispute, the formation and subsequent
development kayidedece about him and reaching an
agreement on the patrol carried out by the presidency
onathird party objective and the method of envisioning
experienced alternative dispute resolution neutral
pre-assessment method says .This method provides
information and documents submitted by the parties
in fact, the emergence of the dispute, the development
and the future situation of what kind of process should
be followed and how it can be met with, presented
by an expert in the evaluation and preparation of a
report for resolution. For this reason, the two parties
have a new perspective on the dispute and come to
a decision about the direction and method that they
should follow.

Detection or detection of cases

In the method of detection or detection of
cases, the case detectorist listens to the information
submitted by the parties, evaluates and analyzes
them.
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In addition, if additional information is required
from the parties and witnesses, October conducts
separate interviews, undertakes to deepen, research
and study the problem, and at the end of the activity
also keeps a report with or without recommendations
and presents it to the interested parties.

Short hearing

A short trial, impartial and independent third-
party with the participation of Representatives
binding supplies won’t find a solution or a solution
in a way to improve the function of mismatch,
it’s a problem almost internalizing and privacy to
further review and evaluation with emphasis on an
alternative method of conflict resolution.

Mediation-Arbitration

There is an opinion that this method has a mixed
structure. The peculiarity of this method, which
includes both mediation and arbitration, is that the
parties first apply to mediation, and if the mediation
process does not achieve the desired expectation
(if it does not bring success), the dispute will now
proceed by arbitration to resolve the dispute. For
this reason, “mediation-arbitration” is the definition
of a system in which mediation and arbitration are
applied together.

The person who acts as a mediator during the
dispute may then become the person who decides on
the dispute as an arbitrator.

Results

In this article, I wrote (AUC/ADR-Alternative
Dispute Resolutions), it was understood that
mediation as an Alternative Dispute Resolution
method in Turkish Law is a voluntary procedure
for the parties as a rule, it is not binding and
does not eliminate its burden in the state judicial
system and does not compete with it if it is not
satisfied. Although in a short time, since the
law No. 6325 HUAK was adopted, it should be
recognized that there is a new legal procedure that
is developing even from day to day and decisively
needs constant use among both real and legal
persons. Although this process has been on the
agenda in developed states since the 1960-1970
century, we can say that this system has developed
quite rapidly in a very short time in Turkish law.
At this time, the point I have emphasized is that
alternative Dispute Resolution methods such as
Negotiation, Impartial preliminary assessment,
Determination or determination of cases, Short
hearing, Mediation-Arbitration are evaluated
during a dispute and contribute to the dispute
resolution function. The main mediation is that

the AUC is the most effective and most widely
functioning during this time.

Mediation is the provision of the necessary
activities and communication by a third party to the
opposing parties in order to offer their own solutions
and their own production by bringing together the
parties who encounter disputes, aiming to keep
in touch and negotiate, to understand each other
Decisively.

Thus, the ADR procedures in the current doctrine
constitute the following benefits:

1. To calculate the time of the parties with court
costs during the case.

2. To contribute in reducing the workload of the
court.

3. Increase the confidence of the parties in the
justice system.

4. To provide appropriate solutions on the
requests of individuals.

5. Continuation of values in business contacts
and relations of the parties engaged in other relations.

6. To introduce to society the existence of
practices in dispute resolution or a more efficient
alternative to litigation.

It is an important development that some
statements about the operation of the online
mediation process are included in the Guide.
Although it is not detailed, the fact that the issue is
addressed under many headings and the use of this
route is considered as an option depending on the
nature of the concrete event shows that an approach
that encourages the central authorities of the states
to use this route has been adopted in the Manual.
Considering the statements made on this subject,
the Guide recommends that the parties meet face-to-
face in the same environment, if possible, as many
expert mediators have indicated references.

However, it concluded that if it is “appropriate
and impossible” for both parties to be physically
present at the mediation session, the possibility
of long-distance, i.e. online, mediation or indirect
mediation may also be considered.

We can understand the expression “if it is not
appropriate and possible” for both parties to be
physically present at a mediation session contained
in the guide as follows: Face-to-face mediation may
not be “appropriate” in terms of time or expense,
as well as in terms of the circumstances of the
concrete event it may not be “’possible”. That is to
say, Mediation negotiations can be carried out by
electronic mail, video call over the Internet, phone
call, so that the process is more it will progress
quickly. The rapid progress of the process will
eliminate the uncertainty associated with the child’s

141



Alternative dispute resolution methods in turkish law and mediation

condition. If the parties urgently agree on the return
of the child to his habitual residence, the child will
be able to return without achieving social integration
with the place where he was abducted, or if the parties
agree that he will stay in that place, the child will
be able to achieve social integration more quickly
and establish his habitual residence in the country
where he was abducted. Shortening the process by

using online mediation instead of extending the
process with face-to-face negotiations, it will serve
to protect the superior benefit of the child, which is
also the main purpose of the contract.

In the online mediation process, additional cost
items such as accommodation, meals, domestic
transportation arising from the face-to-face
mediation process are not included.
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