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ABOUT THE EXPERIENCE OF BUILDING
OF LAW-ABIDING STATE
IN THE REPUBLIC OF KAZAKHSTAN

This article discusses the experience and problems of building of law-abiding state. The idea of
law-abiding state was born by the liberal trend of Western (bourgeois) political and legal thought. His-
torically, this idea combined the concept of inalienable natural human rights with the concept of the
state — the «night watchman» of these rights. From the position of the legal essence of the rule of law, the
public power of the latter excludes arbitrariness and acts only in accordance with the law, understood
as a measure of freedom, normatively fixed justice. It is assumed that laws should be constantly checked
for compliance with the law, its principles and the legal system. The main provisions of the concept of
law-abiding state include: the supremacy of civil society over the state, the subordination of the state
to the control of civil society; the primacy of law over politics and law; the supremacy of law over an
administrative act and administrative discretion; the clear separation of the legislative, executive and ju-
dicial authorities; freedom of activity of individuals and their associations on the principle of «everything
that is not prohibited is allowed»; guarantee of the protection of the interests of a minority; direct legal
effect of the constitutional norms; jurisdiction of the court of any dispute about law.

Key words: division of powers, human rights and freedoms, legislation, justice, civil society, law,
justice, legal system, system of checks and balances, right.
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Kasakcran Pecny6ankacbiHAQ
KYKbIKTbIK, MEMAEKET KYPY TaXipubeci TypaAbl

ByA Makarapa KyKbIKTbIK MEMAEKET Kypy Toxipmbeci MeH MaceAeAepi KapacTblpbIAFaH.
KYKbIKTbIK, MEMAEKET MAeaCbl baTtbic (Gyp>KyasusAbIK) CasiCu >KoHe KYKbIKTbIK, OMAbIH AMGEPaAADI
GafblTbiHAH TyblHAQMAbI. Tapuxu TypfblAaH aAFaHAQ, OYA MAEs apaMHbIH OOAIHOenTiH Taburn
KYKbIKTapbl YFbIMbIH MEMAEKET — OCbl KYKbIKTAPAbIH, «TYHTi KY3€TLWiCi» YFbIMbIMEH GaMAAHbICTbIPADI.
3aH YCTEMAITiHIH KYKbIKTbIK MOHI TYPFbICbIHAH, COHFbICbIHbIH MEMAEKETTIK BGUAIri 030bIPAbIKTbI
JKOKKA WbIFApaAbl >kKaHe TeK BOCTaHAbIKTbIH ©ALLIEMI, HOPMATUBTIK OEKITIAreH SAIAETTIAIK peTiHAe
TYCIHIAETIH 3aHFa CoMKeC apeKkeT eTeai. «3aHFa CoMKec» AereH Tipkec GeAriai 6ip Aspexxeae «3aHfFa
COMKeC» KarpamAbl LUEKTENAI, OMTKEeHI 3aHAQ ©3iMWIAAIK GOAYbl MYMKiH. 3aHAap 3aHfa, OHbIH,
KaFMAQTTapblHa >KOHe KYKbIKTbIK, XYyiere COMKeCTIiriH yHemi Tekcepin oTblpybl kKepeK. KyKbIKTbIK,
MEMAEKET TYXXbIPbIMAAMACbIHbIH HETi3ri epexkeAepiHe MblHAaAap Kipeai: a3amMaTTblK, KOFaMHbIH
MEMAEKETKE YCTEMAIM, MEMAEKETTIH a3aMaTTblK, KOFamAbl GakblAayFa OarbiHybl; casicaT MeH 3aHfa
KATbICTbl 3aHHbIH YCTEMAITi; OKIMLWWIAIK aKT NMeH aKIMLLIIAIK KaAayAapFa KATbICTbl 3aHHbIH, YCTEMAITI;
3aH WbIFapyllbl, aTKapyllbl XXOHE COT OMAIriHIH HakTbl OOAIHYi; >XeKe asamMAap MeH OAapAblH
GipAECTIKTEePIHIH, «TbibIM CaAblHOaFaH GapAblk, Hopcere pykcaT eTiAeAi» AereH KarmaaT GoMbiHIIA
KbI3MET eTy OGOCTaHAbIFbl; a3LbIAbIKTbIH MYAAEAEPIH KOPFayAblH KEemiAAIr; KOHCTUTYLMSABIK,
HOPMaAapAbIH TiKEAEN 3aHAbl 9PEKETI; Ke3 KEAreH KYKbIK, TypPaAbl Ady-AaMalAbiH COTKA H6afbiHYbl; eH,
AYPbICbl, KYKbIKTbIK, MEMAEKET CasIiC eMeC MEMAEKET.

TyHin cesaep: OMAIKTIH 6GOAIHYI, aAaMHbIH KYKbIKTapbl MeH 60CTaHAbIKTapbl, 3aHHama, COT
TOPEeAIri, a3amMaTTblK, KOFaM, 3aH, DAIAETTIAIK, KYKbIKTbIK, XYie, TeKcepy >XaHe Terne-TeHAIK XYWeci,
KYKbIK,.
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O6 onbiTe CTPOUTEAbCTBA NMPABOBOIO rOCyAapcTBa
B Pecny6Anke KasaxcraH

B AaHHOW CTaTbe pacCMOTpPeHbl OMbIT U NMPOBAEMbI MOCTPOEHUS MPABOBOIO rocyAapcTBa. Maes
NMPaBOBOro roCyAapCTBa POXKAEHA AMGEpaAbHbIM HarpaBAEHMEM 3anaAHOM (6yp>Kya3HOM) MOAUTUKO-
NMpaBOBOM MbICAU. MCTOpUYECKM 3Ta MAES COEAUHMAQ KOHLEMUMIO HEOTYY>KAAEMbIX eCTeCTBEHHbIX
NpaB YeAOBeKa C KOHLIeNLUUen rocyAapCcTBa — <HOYHOIO CTOpOXKa» 3TMX npae. C no3uumm lopuANYEcKomn
CYLHOCTM NPABOBOIo roCyAApPCTBa Ny6AMYHAs BAACTb MOCAEAHETO MCKAIOUAET MPOU3BOA U AECTBYeT
TOAbKO B COOTBETCTBMW C MPaBOM, MOHMMAEMbIM KakK Mepa CBO6GOAbI, HOPMATMBHO 3aKperAeHHas
cnpaBeaAnBoCTb. Dpasa «B COOTBETCTBMM C MPABOM» B OMPEAEAEHHOW CTereHu OrpaHuuMBaeT
MOAO>KEHUE B «COOTBETCTBMU C 3aKOHOM», MO0 3aKOH TOXKE MOXKET ObITh NPOM3BOAOM. [peanoaraeTcs,
UTO 3aKOHbl AOAXHbBI MOCTOSIHHO MPOBEPSITbCS HAa COOTBETCTBME MPaBy, €ro NpPMHLUMMNAM M NMPaBOBOM
cucteme. OCHOBHbIE MOAOXKEHWS KOHLIEMNLMM NMPABOBOr0 roCyAapPCTBa BKAIOYAIOT B C€631: BEPXOBEHCTBO
rpa>k AAHCKOro o6LecTBa HaA roCyAapCTBOM, MOAUMHEHME TOCYAAPCTBA KOHTPOAIO TPAXKAAHCKOMO
006L1ecTBa; NePBEHCTBO MPaBa HaA MOAUTUKOM M 3aKOHOM; BEPXOBEHCTBO 3aKOHA HAA AAMMHMCTPATUBHbIM
aKTOM 1 AQAMUHMCTPATMBHBIM YCMOTPEHUEM; YETKOE Pa3AeAeHMe 3aKOHOAATEAbHOM, MCMOAHUTEABHOM 1
cyAebHoM BAacTeit; cB060AA AEITEABHOCTU MHAMBUAOB U MX O6BEANHEHMIA MO NMPUHLMIY «Pa3PELEHO
BCe, UTO He 3arnpeLLeHO»; rapaHTMs 3aLlMTbl MHTEPECOB MEHbLUMHCTBA; NPSIMOEe IPUANYECKOE AENCTBUE

KOHCTUTYUMOHHbIX HOPM; NOABEAOMCTBEHHOCTb CYAY AO60ro Criopa o npase.
KAroueBble cAoBa: pa3aeAneHne BAaCTeVI, npaBa w CBOGOAbl YeAOBEKa, 3aKOHOAAQTEAbCTBO,
NnpaBoOCyAMe, rpa>kAaHCKOe O6U.I,eCTBO, 3adKOH, CnpaBeAANBOCTb, NMPaBOBas CUCTeMa, CUCTEeMa CAEpPXKeK

1 NpoOTMBOBECOB, NMpPaBoO.

Introduction

The problems of the correlation of the state-
power and the law, legality in the activities of the
state, the legal status of the individual, their relation-
ship with the problems of morality arose together
with the formation of the first ancient states on earth.
Ancient legislators and, in particular, thinkers con-
stantly put them before the society, returned to them
as the most important problems of socio-economic
and political life of their time, affecting the inter-
ests of the individual, individual groups, classes and
the rulers by themselves in the most direct way. Of
course, at the same time, the ancient legislators and
thinkers could not imagine these problems in a com-
plex, as the problems of the whole concept of the
law-abiding state. They approached it mainly as a
problem of power, legality, the position of the indi-
vidual, etc. At the same time, they proceeded from
their general philosophical, theological, moral posi-
tions and theories.

The greatest development of philosophical and
political thought was received in the countries of the
ancient world: Greece and Rome. We do not need to
consider in this article the political and legal teach-
ings of ancient Greek and Roman thinkers from the
point of view of the class approach. This approach
is more than sufficiently investigated in countless
works of the classics of Marxism-Leninism, Soviet
and foreign authors. We are mainly and exclusively

interested in the task of identifying in their teachings
everything that is connected with the concept of the
law-abiding state: individual principles, provisions
that we include in this concept.

Research methods

The main method was the study of scientific and
theoretical materials. The analysis method was used
in the formulation of the proposed new Kazakh laws
during the independent development, as well as in
the formulation of proposals for the development and
adoption in the new circumstances. So were used the
following methods: logical method; system method;
legal method; historical method. The research meth-
odology is based on the dialectical method, freed
from materialistic or idealistic monism and based
on the pluralistic, multilinear interdependence of all
social phenomena. We also used the method of dia-
lectical interdependence and interaction of methods:
theoretical and empirical, induction and deduction,
analytical, comparative methods.

Discussion

Justification of the novelty and significance of
the topic of the article.

The ancient authors developed the provisions,
the fundamental ideas that have the great importance
for the theory of the law-abiding state. As Professor
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M.N. Marchenko noted: “The law, in accordance
with the constitutional concept of law-understand-
ing, is not only the positive law, but the natural law,
first of all, the integral main rights and freedoms of
the citizens. Exactly, conformity or unconformity
defines the legal or illegal character of all normative
acts of the state, all the norms of acting legislation”
(Marchenko 2019: 7).

It is characteristic that the concept of govern-
ment in the society of acting laws was defended
along with Plato and Aristotle. They are the founders
of ancient political science. Moreover, when speak-
ing about the law, Aristotle had in mind the rule of
the legal law. In one of his works, he emphasized:
“It cannot be a matter of law to rule not only by law,
but also contrary to legal law; the desire for violent
submission, of course, contradicts the idea of law”.

Thus, as we can see, the ancient authors devel-
oped a number of provisions that are significant
for subsequent ideas about the law-abiding state.
Among them: the provisions on the power of law
as a combination of force and law (Solon, Aristo-
tle, etc.); the distinction between the law and wrong
forms of government, on mixed rule and on the
role of law in the typology of state forms (Socrates,
Plato, Aristotle, Cicero, Polybius); on the ratio of
natural and will-established law (Democritus, soph-
ists, Aristotle, etc.); on the equality of people under
the natural law (some sophists, Roman jurists); on
law as a measure of justice and the regulating norm
of political communication (Aristotle); on the state
(republic) as a “matter of the people”, as legal com-
munication and “general law and order” (Cicero);
on the spheres of private and public law, on the free
individual as a subject of law (Roman jurists) , etc.

The ideas and theories of the great thinkers of
antiquity were not the property of only an extremely
narrow stratum of educated people, rulers and poli-
ticians of antiquity. They were studied along with
Roman law — the most perfect and developed law
of that time, in numerous educational institutions by
contemporaries and in subsequent centuries.

In the new historical conditions, the question
of human freedom has arisen in a new way. It was
about the law-abiding state, both in private and in
socio-political relations.

The supremacy of law- is the important category
of the democratic law-abiding state. As the famous
Russian scholars F.A. Vestov, O.F. Fast wrote: “In
accordance with this principle neither state organ,
no official, organization don’t released from the
duty to submit to the law. When we talk about the
supremacy, we mean it not in the wide meaning, but
in it’s strictly sense” (Vestov 2019: 15).

The forming and existence of the law-abiding
state in any country supposes the establishment the
real supremacy of law at all spheres of the life of the
society, widening of the sphere of its direct influence
on the public relations. Observance of the legality is
not only the formal declaration, but the necessary
demand, which is essential to observe. The observa-
tion of the legality determines the character of the
state as the law-abiding democratic state.

The most important achievement of Roman
legal thought is the exceptional importance of the
provision on natural law — “jus natural”, the corre-
lation of natural law with national law- the law of
all peoples, and civil law, customs, written law of
individual peoples. The Roman jurists considered
natural law to be fundamental for any positive law.

Thus, the teachings of the ancient thinkers
about the law, legality, and power, forms of law
and wrong government became the most important
achievement, which was later used by the thinkers
of the New Time. We omit here the presentation of
the political views of the thinkers of medieval feudal
society, since they were mainly theological in nature
and we do not find more than what was achieved by
ancient thinkers in the field of the approach to the
concept of the rule of law in their works.

The concept of the separation of powers into
legislative, executive and judicial was supposed to
prevent the transformation of political power into a
despotic force, embodied in one body or person. The
theory of separation of powers assumed the differ-
entiation of the functions of the state, in accordance
with the concept of state bodies.

Professor F.M. Rayanov stressed, that “The
law-abiding state is not only one of the highest
social values, designed to affirm the humanistic
principles of socialism, but also a practical tool for
ensuring and protecting freedom, honor and dig-
nity of the individual, the means of combating bu-
reaucracy, localism and departmental structure, the
form of implementing socialist democracy” (Raya-
nov 2015: 58).

As Professor F.V. Fetyukov accounts, “the
important principle of the supremacy of law, or
law-abiding state, is the basis of new universal
constitutional order of new democracies” (Fetyukov
2016: 64).

A special place in the history of the development,
deepening and concretization of the concept of
the law-abiding state belongs to the great German
philosopher of the late XVIll-early XIX century
Immanuel Kant (1724-1804). He belongs to the use,
introduction of the term “legal society”, “legal state”
(Ayupova 2021: 17).
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The political and legal views of I. Kant are
contained mainly in the works: “Ideas of universal
history from a cosmopolitan point of view”,
“Towards eternal peace”, “Metaphysical principles
of the doctrine of law”. Kant was characterized
by a social approach to moral, legal and political
problems: every person has perfect dignity, absolute
value; the individual is not an instrument for the
implementation of any plans, even the noblest plans
for the common good. A person is the subject of
moral co-knowledge, fundamentally different from
the surrounding nature, in his behavior should
be guided by the dictates of the moral law. This
law is a priori, is not influenced by any external
circumstances, and therefore is unconditional. Kant
called it a “categorical imperative”, thereby trying
to emphasize more strongly the abstractly obligatory
and formalistic nature of this prescription. We
support the opinion of Professor S.P. Narykova,
when she writes: “To my mind, the supremacy of
law means, first of all, recognition of the highest
role of law in the civil society. The society and the
citizens conceive the law, if it’s expresses the social
interests and will of the people, if it was adopted by
the supreme organ of power by democratic way, in
case if the law becomes the act, which is regulated
the main spheres of public life and coordinated
conflict problems” ((Ayupova 2021: 17). 55).

I. Kant repeatedly stressed the urgent need
for the state to rely on the law, to focus on it in its
activities, to coordinate its actions with it. Deviation
from this provision can cost the State extremely
expensive. State that evades the observance of
rights and freedoms, does not ensure the protection
of positive laws, risks losing the trust and respect of
its citizens.

Thus, Kant created the doctrine of an ideal legal
state, which can only be the ultimate goal of the
historical development of the society. The approach
to this goal can only be permanent and is the duty
and privilege of the existing state power.

If for Kant the legal laws means the legal state,
for Hegel they are reality, i.e. the practical realization
of reason in certain forms of people’s existence.
The state, according to Hegel, is also the law,
concrete law, i.e., in accordance with the dialectical
interpretation, the most developed and meaningful,
the whole system of law, legislation, which includes
the recognition of all other, more abstract laws — the
rights of the individual, family and society.

In general, the entire Hegelian construction of
the law-abiding state is directly and unambiguously
directed against arbitrariness, disenfranchisement
and in general all non-legal forms of the use of force

by private individuals, political associations and
state authorities.

The merit of Hegel is that he made a deep
philosophical, moral justification of the main
provisions of the concept of the law-abiding state.
But this is still far from a democratic state governed
by the law-abiding state, since some of the principles
of equality and individual freedom were understood
by him narrowly, limited. In particular, he spoke
little about political freedoms, equality of sexes and
nations, freedom of speech, confessions, and so on.

The achievements of Western political thought
in the development of the concept of the law-abiding
state and its transformation in Russian political
thought served as the basis for a deeper and special
state-legal study by philosophers and political
thinkers, and especially by state historians and
lawyers of post-reform Russia, i.e. in the second half
of the XIX- early XX centuries. The problem of the
law-abiding state began to be discussed in Russia by
individual representatives of the state-legal science
not only in a theoretical, but also in a practical and
recommendatory sense. Naturally, the positions
of various scientists differed from each other.
Some of them were limited to a purely theoretical
understanding of it, while others, depending on
their social position, formulated proposals for its
implementation in Russia in an open or veiled form.

Political and legal ideas and concepts, as well
as philosophical, economic, moral and religious
ones, as the history of their development shows,
have always grown and been formulated out of
social necessity and have passed a certain test
of the practical activities of people, individual
countries and regions. The noble ideals of the best
representatives of humanity could find a concrete
realization in one way or another only in the New
and Modern times, when material and spiritual and
moral conditions began to mature for this.

From our point of view, the practical
implementation of the concept of the law-abiding
state, of course, lagged behind its very development
by philosophers, politicians, jurists of the past and
present.

The concept of the law-abiding state could be
practically implemented only on the basis of the
civil society, created in the process of long-term
development in advanced countries. Civil society
began to form from the time when a person ceased
to be a subject of the state (monarch), became its
citizen. The concept of the law-abiding state is
closely related to the broader concept of democracy.
It is important for us to identify the relationship of
both these concepts.
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The modern concept of democracy is
immeasurably broader and deeper than its primary
meaning, as democracy. Under the democracy we
mean a political regime that exists in a particular
state, which is opposite or radically different from
anti-democratic regimes: totalitarian, military,
autocratic, etc. The democratic regime presupposes
equality of full-fledged citizens, multiparty
system, freedom of religion, pluralism of opinions,
transparency, universal suffrage in the elections of
state bodies and public organizations, etc.

The famous scholar T.A. Smirnov wrote: “State,
governed by the law-abiding state, cannot arise
and exist without a democratic political regime.
Therefore, the rule of law is, in the long run, the
natural result of a long process of development of
civil society and democracy. At the same time, the
process of formation of civil society, improvement
of democratic principles in the life of society, the
process of accumulation of signs of the law-abiding
state took place almost simultaneously. The law-
abiding state, therefore, is the most perfect, the best
state-legal form of the realization of democratic
rights and freedoms of man and citizen, democratic
principles in the management of public affairs”
(Smirnov 2016: 30). We need to add, that many
things are depends on the legislator, intellectual
and professional level, carefully researching of
the problems. The legal norms must be exactly,
clear exposed. Any norm might to act effectively
and be used widely in the concrete legal relations
in the condition, if it’s has the enlistment of real
legal meanings. In that case the norm becomes
attractive among the interesting persons and easily
the supplement of observance and execution of such
norm. During the procedure of acceptance of laws,
the most accents must make to the quality, but not
the quantity of laws. The laws have to be effective,
quality, easy to understand and to reflect the interests
of the people of Kazakhstan.

To date, almost all the most developed and
civilized countries have laid solid democratic
foundations for the implementation of the concept
of a democratic law-abiding state. The principle
of separation of powers has been established
everywhere, as a rule, with the priority position of the
legislative power. Universal suffrage prevails with
secret voting (the remnants of censorship restrictions
do not play any significant role), multiparty system,
lack of censorship, social protection of the majority
of the population, etc.

Also Professor T.A. Smirnov notes: “As we can
see, the history of the development of the concept
of the law-abiding state and its constitutional and

legislative implementation in the most developed
countries of the modern world testifies to its practical
viability, since it contributed, along with scientific,
technical and cultural progress, to the growth of
the material well-being of the population in these
countries, strengthening the security and freedom
of the individual” (Narykova 2018: 35). Indeed, we
would like to stress the common benefit and definite
progress from the quality laws. Otherwise, the laws
will become the sources of unstable in the society.

Results

Thus, the most significant signs and principles
of a legal democratic state, according to scientists,
are: expanded democracy: alternative elections,
broad publicity with the elimination of political
censorship, the abolition of the monopoly of the
Communist Party, the abolition of Article 6 of
the Constitution of the USSR, the formation of
a multi-party system, the construction of a state,
based on the principle of separation of powers, the
reform of Soviet legislation, and, first of all, the
constitutional branch, strengthening the law-abiding
state, increasing the general and legal culture of the
population.

Since the main priority of a truly democratic
law-abiding state is the recognition of the interests
and freedoms of the individual, their full and
broad constitutional and subsequent legislative
proclamation, consolidation and, possibly, full
real provision, then, of course, the main feature of
the law-abiding state is the specific establishment
of these fundamental freedoms, interests of the
individual.

In particular, in this regard, it is necessary to
highlight the achievements of the great school
of “natural” law, which has received universal
recognition. Those rights and freedoms that became
a kind of banner of all advanced thinking humanity,
then entered into the political, legal and moral
concept of “universal” values. These “universal
values” have been recognized by almost all
religious confessions and should become the legal
basis of any developed democratic state based on
the law-abiding state — positive constitutional and
corresponding legislation.

These great universal legal and moral principles,
on which the position of each individual in society
and the state is based, are:

a). The right to life. Society, the state, the norms
of law and morality, first of all, should ensure this
basic human right, protect it from arbitrariness and
accidents, and protect human life in every possible
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way. This most important right does not need any
detailed consideration;

b). Personal freedom provides for the right of
a person to freely express his personality to carry
out economic, social, political, cultural activities,
to have freedom of conscience, i.e. the freedom to
profess any religion or to be an atheist. The limits of
this freedom can be established by a law common to
all and the obligation not to harm other individuals.

A key direction in Kazakhstan’s internal policy,
which reflects a collective concern for maintaining
the speaking about the freedom of the individual as
the most important legal status of the individual, it
is necessary to highlight especially in the conditions
of our post-Soviet reality, the freedom of economic
activity, since it was limited under the domination of
state ownership of the means of production and the
administrative-command system of the functioning
of the national economy and only recently, despite
the ongoing reforms in this area, it received a valid
legal formalization. Although for many years it has
met fierce resistance from the former reactionary
party democrats, individual representatives of the
state authorities and numerous economic elites.
Moreover, entrepreneurship, economic initiative,
the transition to the market relations are met with a
negative attitude of a significant part of our public,
which for many decades has been brought up in the
most negative attitude to all this.

¢). The most important principle of the legal and
moral position of an individual in the society and the
state is the recognition of his full legal equality with
all other personalities of the state. This is the starting
position of the individual in society and the state.
It means precisely the legal basis for the creative
activity of an individual in all spheres of society:
economic, social, political, cultural, etc.

When we talk about legal equality, we mean
all the diversity of not only the legal, but also the
material status of the individual in the society and the
state: gender equality-men and women in economic,
social, political life. Equality and freedom are
closely related to the following legal status of the
individual: the right on property.

d). In the philosophical sense, property,
according to Hegel, is a material condition for
individual freedom. Property is one of the results of
a person’s creative activity. This creative activity by
itself is realized through the property.

The Constitution of Kazakhstan legally
established a strong presidential republic with
distribution of the economic sense; property is a
way of appropriating the means of production, tools
of labor, and means of consumption. In the social

sense, ownership is social relations, expressed
through relations to things, i.e., means of production,
tools of labor, and so on. But the most complete and
accurate definition of property is its legal definition.
It is fixed in the provisions of Roman law, in the
Declarations of the revolutionary authorities, in civil
legislation, in many of which it was declared sacred
and inviolable as the basis of the existence of the
individual, society and the state.

In a State, governed by the law-abiding state,
this right, common to all, freedom of economic
activity and full equality of the subjects of property
rights should be fully approved. The second most
important feature of a democratic legal state is its
construction on the basis of the separation of powers
into legislative, executive and judicial.

In fact, the principle of separation of powers has
a deeper, democratic content. Of course, the theory
of the separation of powers was initially directed
against the absolute bureaucratic monarchy of the
nobility, which concentrated all the functions of state
power: legislative, executive and judicial. At the
same time, the monarch was the highest legislator,
judge and head of the entire executive apparatus.
Indeed, during almost the entire XIX century, in
the absence of democratic freedoms, equality, and
a censorship system of elections, the principle of
separation of powers gave a huge advantage to large
owners and educated “classes”.

When we talk about the theory of the separation
of powers as the most important principle of the law-
abiding state, we cannot but associate this principle
with the methods of formation of legislative,
executive and judicial authorities. As we know,
there are two concepts of democracy — direct and
representative. In a direct democracy, the people by
themselves, meeting in one order or another, adopt
laws, elect officials (executive bodies), accept their
reports, etc.

Representative democracy assumes, first of all,
the constitutions, laws, etc. in the state are adopted
by an elected representative body — the parliament,
and the most important normative acts in the
administrative-territorial and national units of the
state are adopted by local representative bodies, for
example, regional, city, district administrations.

In this regard, the issue of the formation of the
highest representatives of the executive power — the
heads of the State and administrative-territorial and
national units has the fundamental importance. In
constitutional monarchies, the head of the executive
power — the Prime Minister-is appointed, as a rule,
by the monarch from among the leaders of the
parties that won the parliamentary elections; as for
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the heads of local executive bodies, the procedure
for their formation does not differ from the methods
existing in the republics. In the republics, the head
of state — the president — is elected by the citizens,
and then is endowed with extensive competence
— power. In this case, it has relative independence
before the Parliament (the presidential republic). Or
is elected by the parliament, and has limited powers
(a parliamentary republic).

The heads of the local executive power, the
administration, are formed in the following three
ways: 1) elected by the population; 2) elected by the
local parliament (maslikhat); 3) appointed by the
president or the head of the government. Of course,
the most democratic way is the election of the heads
of the local administration by the population.

The separation of powers, as a principle
of building of aw-abiding state, should also be
considered not just from a general democratic
position, but also from a special angle of the
legislative norm-making function of the state. The
question is, in which state: totalitarian, autocratic,
in which there is no separation of powers, or it is
only formally proclaimed, or in a democratic state,
based on the separation of powers, the legislative
and executive functions of the state can be carried
out in the interests of the people. It is quite obvious
that only in a democratic state can these functions
serve not only the interests of the most financially
secure, educated and active part of the population,
but also the entire people.

Thelegislative functionofthestate, withoutwhich
the activity of the state is impossible, organically
includes the self-limitation of power by the state.
The point is in self-restriction, in whose interests it
is carried out. The most complete self-restriction by
the state of itself through the publication of laws is
provides the individual with complete freedom of
his creative activity, prohibiting considering only
what is harmful to other personalities. The state acts
precisely as a legal state, eliminating arbitrariness,
ensuring legality, law and order.

It is important for us to say, that the separation
of powers, if it has historically been established
together with the general progress in the development
of society, exists in a broad, developed democracy,
is the most important sign of a truly democratic law-
abiding state.

3. Independence of justice. Independence of
the judicial authorities is an essential principle
of the theory and practice of the separation of
powers, as a common most important feature of
the law-abiding state. Justice and judges should be
formally, legally and practically protected from any
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external interference and pressure. Strengthening
the independence of judges, their true subordination
only to the law can really become a very important
principle of building of law-abiding state, because
we are talking about the third power in the state- the
judicial power.

4. The principle of legality. Legality is the only
thing that can be used to some extent from the
previous regime in the construction of a democratic
law-abiding state. Naturally, this use is extremely
limited. Legality, the regime of the strictest
observance and execution by the state, its officials,
public organizations, and citizens become one of
the decisive principles of law-abiding state, with
the protection, realization of the legitimate rights
and interests of the individual in the conditions of
democratization of all aspects of the socio-political
life of the country. At the same time, the principle of
compliance with the law-abiding state can operate
consistent legal system in the state.

Legal education of the population has the great
importance for the implementation of the principle
of legality in the law-abiding state. It is necessary
to significantly improve the teaching of law studies
in secondary schools, and to introduce the study of
the legal system, and especially comparative law, in
higher and special educational institutions.

Over the past centuries, the following most
important provisions related to the observance
of legality and its implementation have become
fundamental in legal science: 1. the presumption
of innocence; 2. “everything is allowed, that is not
prohibited by law”; 3. there is no crime without
an indication in the law; 4. the inevitability of
punishment, etc.

Only under the condition of strict compliance
with the law-abiding state, these great provisions of
humanistic legal thought can be implemented both
in legislation and implemented in practice. In this
case, the citizen’s personality will really be realized
as free, protected, and creative.

Ensuring strict compliance with the laws in
the society in most constitutions of legal states is
entrusted to the judicial authorities and, above
all, the prosecutor’s office. At the same time, the
prosecutor’s office should be, like the judicial
system, completely independent in the exercise of
its powers to ensure the law-abiding state from other
state authorities and officials.

5. The rule of law and the Constitutional Council.
The Constitutional Council must have the right to
suspend the operation of laws, decrees and other
normative acts, adopted by it for its consideration,
the right to make decisions (unanimously or by a
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majority of the Constitutional Council) on the
compliance or non-compliance of this normative act
with the Constitution.

6. The sixth feature of a democratic state,
governed by the rule of law, is the presence of a
developed legal system, hierarchically built on the
basis of the development and concretization of the
Constitution and the main constitutional acts. In
this legal system, contradictions, inconsistencies of
normative acts and other sources of law (precedents,
customs, etc.) should be excluded as far as possible.

7. A truly legal democratic state can be
considered a state in which, as a result of the
democratic development of the society, a sufficiently
high legal consciousness of the majority of citizens
has been formed. Without such a sense of justice, all
other signs of a legal state will not work effectively.
Therefore, it is necessary to consider a sufficiently
high legal consciousness of the population with its
corresponding general culture as a sign of legal state.

Conclusion

The term “law-abiding state” focuses on the
first word of this term — “legal”. This means that the
state, which claims to be considered legal, proceeds
in its activities from law, that is, in its general ideal
understanding, as the highest value called by great
thinkers and the progressive part of humanity, for
instance: the right to life, equality of all people,
freedom, property rights, the right to resist

oppression, etc., and in its normative form. At the
same time, normative law (positive law) in a state,
governed by the law-abiding state, should proceed
and be based on the basic concepts and principles
of general, ideal law. In particular, this is the
categorical requirement, when preparing, adopting
and putting into effect the main constitutional acts
and laws, adopted on their basis, as normative acts
with the highest legal force. Therefore, the law, its
supremacy in the formation of state bodies, their
subsequent activities is the very essence of the law-
abiding state.

In the conclusion we should note, that the
concept of law-abiding state proceeds from the
“connectedness”, the determination of the state’s
activity not by any law, but by positive law of a
certain quality. A state, governed by the law-abiding
state, presupposes a new level of law, a different ratio
of various types of normative legal acts (the supreme
law), amore precise and subtle identification, fixation
of law by legislation, reliable regulation by law in
the interests of the society, the structure, functions
and optimal limits of state activity, as well as the
creation of legal guarantees against various negative
phenomena in the state apparatus (corruption, abuse
of power, etc.). The idea of the law-abiding state
can be realized only with a specific responsibility,
a moral person, an industrial or information society,
a constitutional state to activate the legal education
among the citizens with the aim to form the high
level of the legal consciousness and legal culture.
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YIPO3 HAULMOHAABHOMU BE3OINACHOCTU
PECITYBANKN KA3AXCTAH B YCAOBUSAX TAOBAAU3ALIMA

AaHHas cTaTbhsl MOCBSLLEHA MPABOBOMY aHaAM3y obecrieveHus HauMoHaAbHOM 6e30nmacHoCTU B
TeueHne 30 AeT HesaBMcmMmocTn Pecnybamkm KasaxcraH. B Hel MccAeAyloTcs npaBoBble NMpoOAEMbl
obecrieyeHnsl HauMOHaAbHOM 6e3onacHOCTU. Takxke MPOBOAMTCS aHAAM3 BHELIHMX Yrpo3 AAS
HaLumMoHaAbHOM 6e3onacHocTy Pecnybankmn KasaxcraH. [Npu 3ToM 0cob6oe BHUMaHME YAEASIETCS TakUM
yrposam, Kak Aerpasaums okpy>karoLlei CpeAbl, POCT HE3aKOHHOM MUIpaumm, NPOAOBOAbCTBEHHbIN
Kpu3uc.

B cTaTbe packpblBaeTCs BAUSIHUE MEXXAYHAPOAHOI O OMbITa HA MPOLLECC 06ecreyeH s HaUMOHAAbLHOM
6e30MacHOCTH; TMPEAAAraloTCs PEKOMEHAALUMU AAS  COBEPLUEHCTBOBAHMSI 3aKOHOAATEAbCTBA U
AESTEABHOCTM TOCYAAPCTBEHHbIX OpraHoB B cdepe obecrneveHus HaLMOHAAbHOM 6e30MacHOCTU.
MMpy HanuCaHUM AQHHOTO MCCAEAOBaHUSI ObIAM WMCMOAb30BaHbl TakKME METOAbI, KakK CTPYKTYpHO-
(PYHKLUMOHAABHBIA, CUCTEMHDBINA, CPAaBHUTEAbHO-MPABOBOM, AOTMYECKUI, $3bIKOBbIM, (OPMaAbHO
IOPUANYECKUI.

ABTOpbI MOAAraioT, YTO CEroAHS HEOOXOAMMO YKPEMNASTb HALUMOHAAbHYIO FOCYAAPCTBEHHOCTb, ee
(hYHKLMOHAABHYIO MOLLb, KPENUTb EAMHCTBO M HALMOHAABHYIO MAEHTUUYHOCTb, MPUHLMMIMAABHO U HYETKO
OTCTauBaTb CBOM HALMOHAAbHbIE MHTEPECHI B AOOBIX MEXAYHAPOAHbIX npoekTax. CTaTbsl akTyaAbHa
Tem, uto no lNocaanmio MNpesmnaerta Tokaesa K.-)K.K. rocyaapcTBO AOAXKHO 6biTb CAbILIALLMM, T.€.
MHTEpeChl HAPOAQ, NMPOXMBAIOLWErO B AQHHOM FOCYAQPCTBE, M €ro rpaXkAaH AOAXKHbI ObITb HA NEPBOM
MmecTe.
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Political and legal analysis of threats to the national security
of the Republic of Kazakhstan in the context of globalization

This article is devoted to the legal analysis of ensuring national security during the 30 years of inde-
pendence of the Republic of Kazakhstan. It examines the legal problems of ensuring national security.
An analysis of external threats to the national security of the Republic of Kazakhstan is also carried out.
At the same time, special attention is paid to such threats as environmental degradation, the growth of
illegal migration, and the food crisis.

The article reveals the influence of international experience on the process of ensuring national
security; recommendations are proposed for improving legislation and the activities of state bodies in
the field of ensuring national security. When writing this study, such methods were used as structural-
functional, systemic, comparative-legal, logical, linguistic, formally legal.

The authors believe that in order to prevent the threat of international terrorism, it is necessary to
strengthen national statehood, its functional power, to strengthen unity and national identity, to funda-
mentally and clearly defend their national interests in any international projects. It is also necessary to
strengthen its defenses and international consistency. The article is relevant because, according to the
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message of President Tokayev K.K., the state should be hearing, and for the people living in this state,
its citizens.
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XKahanpaany xaraanibiHaa Kasakctan Pecny6AMKacCbIHbIH,
YATTBIK KQyinci3AiriHe TOHETiH KaTepAepre casiCU-KYKbIKTbIK, TaAAQy

ATaaraH makasa Kasakcran Pecny6amkacbl Tayeacisaik aaraH COHfFbl 30 XKbIA iWiHAEr YATTbIK
KAYiMnCi3AIKTI KamMTaMacbl3 eTyAiH KYKbIKTbIK, TaAAayAapbliHa apHaafaH. OA YATTbIK, KayincCi3AiKTi
KaMTaMacbl3 eTyAiH KYKbIKTbIK, MaceaeAepiH 3epTrenai. CoHaan-ak, Kasakcran Pecny6AMKacbiHbIH
YATTbIK, KQYinci3airiHe TOHETIH CbIPTKbl Kayirn-Karepre taaaay >Kyprisiaeai. bya peTTe 3KOAOrmMsaHbIH
6Y3bIAYbl, 3aHCbI3 KOLLI-KOHHbIH, 6CYi, a3blK-TYAIK AaFAApPbICbl CUSIKTbl KaTepAepre epekile Hasap
ayAapblAaAbl.

Makanaaa yATTbIK KayincCi3AiKTi KamTamacbl3 eTy MpoueciHe XaAblkapaAblK, TaXipnbeHiH acepi
albIAAAbl; YATTbIK KayinCi3AiKTI KamMTamacbl3 eTy CaAaCblHAAFbl 3aHHaMaHbl X8HE MEMAEKeTTiK
opraHAApPAbIH, KbI3METiH XETIAAIPY GOMbIHLLA YCbIHBICTAP YCbIHbIAAAbL. ByA 3epTTeyai >kasy kesiHae
KYPbIABIMABIK-(DYHKLMOHAAADIK, >KYMEAIK, CaAbICTbIPMAAbI-KYKbIKTbIK, AOMMKAAbIK, AMHIBUCTUKAAbIK,
(hopMaAbAbl KYKbIKTbIK, CUAKTbI 8AICTEP KOAAQHBIAADI.

ABTOpAAP YATTbIK, MEMAEKETTIAIKTI, OHbIH, (DYHKLIMOHAAADBIK, KyaTblH HbIFAnTy, BIPAIK NEH YATTbIK,
GiperenAiKTi HbIFanTy, Ke3 KeAreH XaAblKapaAblK, >)ko0aAapAa ©3AEPiHIH YATTbIK MyAAEAEpiH TyOeremnai
JKOHe aWKbIH KOpFay KaxkeT Aen caHarabl. COHbIMEH KaTap OHbIH KOPFaHbIChbl MEH XaAblKApaAblK,
SKYMEAIAITIH KYLIenTy KaXKeTTiAiriHe TokTaAaabl. COHbIMEH KaTap OHbIH KOPFaHbICbl MEH XaAbIKApPaAbIK,
XKYMeAIAITiH kywernTy kaxeT. [Mpe3naeHT K.K. TokaeBTblH >KoaapayblHa CalKeC MeMAEKeT OCbl
MEMAEKETTEe TYPbIM XKaTKaH XaAblIK, YLiH A€, OHbIH a3amaTTapbl YIiH A€ alblk, 60AYbI THIC.

TyiiH ce3aep: YATTbIK, KayimncCi3Aik, KayincCi3aik, CbIpTKbl Kayincizaik, KoHCTUTYuMS, KYKbIK,

CbIPTKbl KAYinci3pikke TOHETiH KaTepAaep.

BBenenue

Bo Bce BpemeHa Bonpocsl o0ecrieueHus: Haluo-
HAJIBHOH 0€30MMaCHOCTH 3aHUMAIIH TIEPBOCTEIIEHHOE
MECTO B J)KU3HU U IEATEIBbHOCTH KaK OTJIEIBHOTO I'O-
CyJapcTBa, TaK M BCETO MUPOBOTro coodmiectBa. U
O0COOCHHO JaHHBIE MPOOJIEMBI aKTyaTH3UPOBAIHUCH
B XX-XXI Bekax, B 310Xy pa3BUTHS TII0OATH3AIIH.
B Hacrosmuii nepuo 4e10Be4YECTBO CTOJIIKHYJIOCH C
HOBBIMHU BHJIAMH YTPO3 IJIs1 TUYHOCTH, OOIIEeCTBa U
rocymapctsa. B 3Toit cBsI3u HEOOXOAMMO H3yUCHUE
0ONBIIOrO CHEKTPa BOMPOCOB, CBSI3aHHBIX C CO37a-
HUEM 3((EeKTHBHOTO MeXaHW3Ma pearnpoBaHUs Ha
3TH YTPO3BI CO CTOPOHBI OOIIECTBA, TOCYIAPCTBA U
MEXTyHapOIHBIX UHCTUTYTOB. Tarke He00X0UMO
U3YUYEHHUE PEAbHBIX U MOTEHUUANBHBIX YTPO3, IPU
3TOM 0c000€e BHUMaHWEe oOpaliasi Ha BIUSHUE 3apy-
OEKHBIX (PaKTOPOB.

B ycnoBusx rmo0anbHBIX BEI30BOB COBPEMEHHO-
CTH C TIO3UIIMN TEOPUH BAKHBIM SIBJISICTCS BBISIBIIC-
HUE HOBBIX YIPO3 JUIS HAIMOHATLHON 0€301MaCHOCTH
U ONIPEJCIICHUE CTEIIEHU OMTACHOCTH, IIPEXIE BCETO,

BHEIHMX yrpo3. C MO3NINN IPAKTUKH BAKHBIM SIB-
JsieTcsl BBIPa0OTKA KOHKPETHBIX MPEIUIOKEHUH 1O
COBEPILIEHCTBOBAHUIO OPTaHU3ALMOHHOTO U IIPaBo-
BOTO MEXaHMW3Ma CBOEBPEMEHHOTO pearnpoBaHUS
Ha yrpo3bl HAIIMOHATILHOM 0€30MacHOCTH.

Llens HACTOSIIIETO MCCIEIOBAHUS — MPOBECTH
MOJIUTHKO-TIPAaBOBOH aHAIN3 HOPM, PETYIHPYIOIIIX
obecrieueHue 0E30MACHOCTH JIMYHOCTH, OOIIECTBa
U TOCYAapCTBa; PacKpBITh COAEPKAHUE OCHOBHBIX
yTPO3 AJIsl HAlMOHAJIBHOM Ge3omacHocTr Pecry6mm-
ku KazaxcraHn.

3aj1a4n MCCIIeIOBaHMS:

- U3YYHTH TPABOBBIE MPOOIEMBI 0OCCTICUCHUS
0€30IacHOCTH JIMYHOCTH, OOILECTBA M TOCYIapCTBa;

- PpacKphITh COAEp)KaHWE BHEIIHHX YIpo3
JUI HalMOHAJbHON Oe3omacHocTH PecnyOnukn
Kazaxcran;

- PacKpBITh BIMSHUE MEXIYHapOIHOTO OIBITA
Ha Tpoliecc obecneueHus HalMOHANBHOW Oe3omac-
HOCTH;

- BBIpa0OTaTh PEKOMEHAAIMH ISl COBEpIICH-
CTBOBAHUA 3aKOHOAATCIBCTBA U ACATCIBHOCTHU I'O-
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CyIapCTBEHHBIX OpraHoB B cepe odecreueHus Ha-
LUOHAJIbHON 0€30MacHOCTH.

CreneHb Hay4yHOW McciegoBaHHocTH. Ha-
LHUOHaJIbHAsT 6€30MaCHOCTb — 3TO OCHOBA TOCyAap-
CTBEHHOM MTOJIMTHUKH JTF000T0 TocymapcTBa. Konern-
tyuusa Pecniy6nuku Kazaxcran, npunsitas B 1995 r.,
3aJI0KHJIa KOHLETITyalbHbIe IPaBOBBIE OCHOBBI IS
TOr0, YTOOBI COXPAHATH LIEIOCTHOCTh, HE3aBUCH-
MOCTB U cTaOMIIBbHOCTh Ka3axcTaHa Kak CyBepeHHO-
ro rocynapctsa (https://adilet.zan.kz).

Bompocel o0ecniedeHusl HaMOHANBHOW O€3-
OTMACHOCTH 3aTParuBalOT MPaKTHYECKU Bce cdepbl
XKHU3HH OOIIEeCcTBA, CTEP)KHEM IONUTHKH Hauuo-
HaJTbHON 0e30MacHOCTH SBISETCS 3allUTa HAINO-
HaJbHOTO CYBEpPEHUTETa, HE3aBUCUMOCTH U TEPPH-
TOPHAJIBHOM LEIOCTHOCTH CTPaHBl. 3a TOAbl He3a-
BucuMoctd B PecmyOnuke Kaszaxcran mpoaenana
Oounplras paboTa Mo CO3JaHUI0 CHCTEMBI o0ecreye-
HUSl HaMOHAJIBHOW Oe3omacHoctu crpabl. Cdop-
MHpOBaHa JOCTaTOYHO NpPOYHAs IMpaBoBas Oaza. B
1998 r. 6611 npuHAT 3akoH «O HAIMOHATBHOH 0e3-
ommacHoctr PK», koTopsiii B 2012 1. OBLT yTBEpXKAEH
B HOBOH peJakiuu. 3/1eCh BBIACICHBI IECTh BUIOB
HarmoHanbHOU Oe3onacHoct (https://online.zakon.
kz/Document/?doc_id=31106860).

B 2010 r. 6pu1 punaaT 3akoH «O BHEIIHEH pas-
Benke». B 2016 r. npunaT 3ak0H «O KOHTppa3BeAbI-
BaTEJIbHOH JESITETIbHOCTI.

CymecTBeHHblE M3MEHEHHUs! ObLIIM BHECEHBI B
3akoH «O TpPOTHBOAEHCTBHU TEppOpU3My» OT 13
nrosg 1999 r. u B 3akoH «O MPOTUBOEHCTBUN dKC-
TpeMusmy» ot 18 deBpans 2005 r. Ha obecnieuenue
HAIMOHAJIBHOM 0€30MaCHOCTH B MOTPAHUYHOM IPO-
CTPaHCTBE HAIpaBJIeH MPUHATHIN 16 stHBapst 2013 .
3akon «O rocyaapcTBeHHol Tpanuie PK».

CerozHst MOXHO TOBOPUTB O TOM, YTO JESITEIb-
HOCTb 110 00€CIIEUCHHIO HAlMOHAIBHON 0€30I1aCHO-
CTH IPUOOPETAECT CUCTEMHBIN M TIOCIICI0BATECIBHBIN
XapakTep W IMpelycMaTpUBAaeT pPEalbHYIO OLCHKY
CUTYaIliH BO BCEX BAXHBIX chepax KU3HEAESITETb-
HOCTH OOIIECTBAa U OIpeleNicHne HauboJiee omnac-
HBIX yTPO3 € LIEIbI0 IPUOPUTETHOCTH PAaOOTHI IO UX
YCTPAaHCHHUIO. 3aKOHBI, Kacaromuecs obecreueHus
0e301acHOCTH TMYHOCTH, O0IIECTBA M TOCYAapPCTBa,
MIPUHSATHL BO Bcex cTpaHax. Tak, B anpene 2021 r. Bo
®pannuu ObUT TPUHAT HOBBIHM 3aKoH «O riI06ab-
Holl Oe3omacHocThy. OT™MeTuM, 4to Bo PpaHiumu
obocTpmiiace mpodOiieMa obecriedeHus: 0e30MacHO-
CTH JINYHOCTH, OOIIIECTBA U TOCYAapCTBA.

MHororpaHHbie acleKThl 00ecIeueH sl HalHo-
HaJIbHOH 0€30I1aCHOCTH PACKPBITHI B TPYJaX U3BECT-
HBIX yueHbIx Ka3zaxcraHa — IopHCTOB, TOJIUTOJIOTOB,
9KOHOMHCTOB, (UIIOCOPOB HA COBPEMEHHOM 3Tarle.
Orto Ttpynbl AiirxoxkuHa X.K., A6cameroBa C.K.,
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Awmanosa JK.K., baiikemxkeeBa A.C., baitimaxaHoBoi
J .M., beiicexoBa C.C., XarkanbaeBa E.b., U6pa-
eBoii A.C., Kapuna E.T., Ky6eeBa E.K., Kymxa-
6aeBoii JXK.A., Mamonosa B.B., Hypneucosa JI.K.,
Camumreperr A.A., Camapramuesa ['.C., CapraeBa
C.C., Taxuna M. u ap. (baiikermxees 2017: 150).

BMmecte ¢ TeM mporecc COBEpIIEHCTBOBAHUS
CHCTEMBI HaIlMOHAIBHON O€30TaCHOCTH CTpaHBI, C
Y4eTOM MHPOBOTO OITbITa, MpoAoimkaercsi. OcobeH-
HO 3TO KacaeTcs IpaBoBoro peryiuposanus. Ce-
roJHs B mpaBoBoM nosie PK 1OMmKHBI yUUTHIBATHCA
HOBBIE, 00JIEe MacIITa0OHbIC BHI30OBBI M YIPO3bI 0€3-
OTACHOCTH. DTH YTPO3bI JOJDKHEI OBITH YUTEHHI B
JIEHCTBYIOMIEM 3aKOHOJAaTeNbCTBe. Takke HEeoO0Xo-
JTUMO PACKPBITh MEXaHHU3M 3aIUTHI IPaB YeJIOBEKa
B ctepe obecrieueHns] HAIIMOHAIBHOW O€3011acHO-
CTH.

B xonme mpoBeneHHs AaHHOTO HCCIEAOBaHUS
OBUTH BBIIBUHYTHI CIEAYIONINE HAyYHbIE THITOTE3bI:

1. 3akor PK «O nHamumoHansHOH Oe30macHo-
CTH» ONpeAeNseT MepevyeHb Yrpo3 HaluOHAILHON
6e3omacHocTH (CT. 6), KOTOPBIE HE KOPPEITUPYIOT C
BHJIaMH HAIIMOHANLHOM Oe3omacHocTH (cT. 4). Tak,
HanpuMep, YXyALICHHE 300POBbs HacelIeHUs Ipea-
cTaBiseT co00il yrpo3y HalMOHAIFHOU 0€301TacHO-
ctr. OiHAKO, TaKOW BUJI, KaK MPOJIOBOIbCTBEHHAS
0e3omacHOCTh, B 3aKOHE OTCYTCTBYET. B 3101 CBSI3N
rmojlaraeéM HeoOXOAWMBIM, ONHPAsCh HAa HaydHBIC
pa3paboTKH, ONPEACTUTh HOBBIE BUbI HAIIMOHAIb-
HOI 0€30acHOCTH U Ha 3TO OCHOBE pa3padboTaTh
MIPEIOKEHNS TI0 COBEPIIEHCTBOBAHUIO JIEHCTBYIO-
[IMX HOPMATHUBHBIX MTPABOBBIX AKTOB.

2. B 3akone «O HanuoHaIbHON O€30MaCHOCTH
PK» mnammonanpHas Oe3omacHOCTh PecmyOmmku
Kazaxcran HanpsiMy1o CBSI3BIBAETCS C TAKMMU KaTe-
TOPUSIMH, KaK HAIllMOHAIbHBIE UHTEPECH H YTPO3HI,
KOTOpBIE OMPEAEIAIOTCS CTaThsIMH 5 U 6 COOTBET-
CTBEHHO. B JaHHBIX CTaThsiX yKa3aHbl OCHOBHBIE
HaI[MOHAIBHBIE NHTEPECHl U OCHOBHBIE YIPO3bI Ha-
[IHOHAIILHOU Oe3oImacHocTH. BMecTe ¢ TeM, BO3HU-
KaeT BOMPOC O HAIMYUU HEOCHOBHBIX MHTEPECOB U
yrpo3. Iy oTBeTa Ha STOT BOIMPOC ITOJAaraeM He-
00XOMMBIM TIPOBECTH HAyUYHYIO KiIacCH(UKALINIO
yrpo3 HaMOHATBHON OE€30MacHOCTH C TOYKH 3pe-
HUS CTETIEHU UX OMACHOCTH, OTIPEAETUTh MIEPBOCTE-
MIEHHBIE MePBI TI0 UX HEHTpaIN3aIHH.

3. be3onacHOCTb €CTh COCTOSIHHE 3alllMIeH-
HOCTHU OT yrpo3. COBpeMEeHHbIE YTPO3bl UMEIOT KaK
BHYTPEHHMM, TaK W BHEIIHMM HMCTOYHHUK BO3HMK-
HOBeHUs. B 3Toil cBsizu B JedcTByIolEM 3aKkoHE
«O wmanmoHanpHON Oe3omacHocTH PK» 3akpermre-
HO cIieiyIolIee MOHATHE: «YTPO3bl HAIMOHAIBEHOU
0€301acHOCTH — COBOKYITHOCTh BHEIIHMX WM BHY-
TpeHHUX (PaKTOPOB (TIPOIIECCOB W SIBICHHIA), TIpe-
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A.A. KaceiMmxaHOBa U Jp.

MATCTBYIOIIUX WM MOTYIIUX MPENSTCTBOBATH pe-
aNnM3anuy HAIlMOHAIBHBIX MHTEpecoB PecmyOmnku
Kazaxcran». To ectp TONKOBaHHE JaHHOW HOPMEI
MO3BOJISIET CAENATh BBIBOJ O TOM, YTO COBPEMEHHBIE
yTpo3bl HEOOXOAMMO PACCMOTPETh KaK ¢ BHYTpEH-
HEW, TaK U C BHELIHEW cTOpoHsbl. [lonaraem, uto st
MIOJIHOTO HCCIEAOBAHMS KATETOPUU HAIlMOHAIBHOMN
Oe3omacHOCTH HEOOXOIMMO M3yYeHHUE BHYTPEHHUX
Y BHEIIHUX yTPO3 B TECHOUM B3aUMOCBS3H. JTO IO-
3BOJIUT BBIPa0OTaTh 3((EKTUBHBIE MEPHI TIO CBOEB-
PEMEHHOMY TTPOTHBO/ICHCTBHUIO TaHHBIM yTPO3aM.

4. B Hay4HOM IUTaHE NpeaaraeM NepecMoTpeTh
MOHATHE «HAIMOHAJIBHBIE WHTEpechl». Ha Ham
B3TJIs1/1, Oosiee MPEeANmoYTUTENbHEE TTOHATHE (CKH3-
HCHHO BaXHBIC MHTCPECHI JIMYHOCTH, O6HICCTB3 u
rocyaapcTBa». OTO eCTh TTIaBHBIC MTOTPEOHOCTH, 03
obecrieueHnss KOTOPHIX HEBO3MOXKHO CTaOMIHLHOE U
MPOrpeccUBHEE CYIIECTBOBAHHME OOIECTBA M I'OCY-
nmapcerBa. Takxke mojlaraeM He0OXOJUMBIM ITEPECMO-
TPETh MOHATHE «YT'PO3bI HALIMOHAILHON 0€30TacHo-
ctuy. [lonaraem, 4To mox yrpo3aMu HaIlMOHAIBHOM
0e30MmacHOCTH MOXXHO TOHHMAaTh COBOKYITHOCTB
BHEIIHMUX W BHYTPEHHHUX (AKTOPOB, TPEISITCTBY-
IOIIMX WK MOTYIIMX MPEMSITCTBOBATH PEaM3aIlluU
WHTEPECOB WHINBHUIOB, IMYHOCTH B OOIIECTBE U B
rocyaapctse. IIpu 3TOM K peanbHBIM yrpo3aM Ha-
[IUOHAJHPHON 0E30MaCHOCTH MOXKHO OTHECTH COBO-
KYITHOCTh BHEIIHUX W BHYTPEHHUX (DaKTOpOB (TIpo-
[IECCOB U SIBICHUH), MPENATCTBYIOUINE peaTn3aiuu
HaIMOHAIBHEIX HHTEpecoB PecmyOmku KazaxcraH.
K moreHmmanmpHBIM yrpo3aM HAIMOHAIBEHON 0e3-
OMACHOCTA MOYKHO OTHECTH HEraTHUBHBIC (DaKTOPHI,
MOTYIIHE NPENSTCTBOBAThH peaju3alry HallHOHAIb-
HBIX HHTEpecoB PecryOmmku Kazaxcran.

Mertonb! uccinenoanusi. [lpu Hanvcanuu nas-
HOTO WCCIIEJIOBaHUsl OBUIM WCIOJNB30BAHBI TaKHe
METOJBI, KaK CTPYKTypHO-()YHKIIMOHAIBHBIN, CH-
CTEMHBI, CPABHUTEIILHO-IIPABOBOM, JIOTHYECKUH,
SI3BIKOBBIN, (hOpMaTBbHO FOPUIUIECKHA.

OcHOBHAA YaCTh

Obwas xapakmepucmuxa npagogol OCHOGbL
obecneyenus HAYUOHAIbHOU bezonachocmu Pecny-
onuxu Kazaxcman

[IpaBoByI0 OCHOBY OOeCICUCHHS HAIMOHAIb-
Hoii Oe3omacHocTr PecnyOnnku Kazaxcran cocras-
JISTFOT KOHCTUTYIUOHHBIE HOPMBI, HOPMBI OOIIETO U
CTENMAITLHOTO 3aKOHOATENILCTBA, & TAKXKE HOPMBI,
3aKPEIUIEHHBIE B MEXAYHAapOJHBIX JOroBopax. B
Ka4yecTBe CyBepeHHOro rocynapctsa Kasaxcran pa-
TUPHUIHUPOBAT OCHOBHBIE MEXITyHAPOIHBIE JIOTOBO-
pa, Kacaroluecsl pa3iuyHbIX BOMPOCOB. OTMETHM,
yto Kazaxcran nprcoeuHUICS K MEXTyHAPOTHBIM

aKTaM, peryJupyIONIMM TaKHe BONPOCHI, Kak obe-
CIiedeHue mpaB W CBOOOJ YeIoBeKa, MPOTHBOEH-
CTBHE MEXIYHapOAHOMY Teppopu3My, obecrieye-
HHUE SKOJIOTHYECKOH 0€30MacHOCTH U IIp.

Oco00 OTMETHM, YTO B CHUCTEME HCTOYHHKOB
npaBa TJaBHBIM aKkToM sBisercs KoHcTutynwms.
Cratbs 4 Konctutynuu PK rnacur: «Konctutynus
HMMeEET BBICITYIO FOPUANYECKYIO CHITY U MpsIMOe Jeii-
cTBHE Ha Bceil Tepputopun Pecmybmuku. Mexny-
HapoJHBIE JOTOBOPHI, patuduimpoBanHble Pecrry-
OIIMKOH, MMEIOT TPHUOPUTET Tepel] ee 3aKOHAMI
(https://adilet.zan.kz).

OTMeTHM, 4YTO HE JOIMYCKAeTCs 3aKI0YEHHE
MEXIYHAPOIHBIX JOTOBOPOB, CIOCOOHBIX HAHECTH
yiep0 HaIMOHAILHOM 0€30MaCHOCTH HITU BEIIYIIUX
K yTpate HezaBucuMmocTH Pecrryonmku Kazaxcran, a
TaKXKe cyKamux chepy cyBepeHHBIX mpas Pecrry-
omuku Kazaxcran (ct. 2 3akoHa «O HallMOHATBLHOU
oe3onacHocTH PK»).

Bomnbmoii 6710k MeXTyHApPOIHBIX TOTOBOPOB Ka-
caercsi obecriedeHus MpaB 1 cBOOOA rpakaaH. Tpu
OCHOBHBIX JTOKYMEHTa, KOAH(PHUIIMPOBABIINX TpaBa
YyeJloBeKa Ha BCEMHUPHOM YPOBHE, BMECTE COCTaB-
JISIFOT TO, YTO CETOJIHS YacTO Ha3bIBalOT MexayHa-
poImHBIM OWJIIIEM O TIpaBax deloBeka. B mx dmcie
— BceoOmias nexmapariys paB uenoBeKa, IpUuHATas
I'enepanbhoii Accambnieeit OOH B 1948 1. Taxke
MexryHapOIHBIA MAKT 00 SYKOHOMHUYECKHX, COIH-
aNbHBIX U KyJBTYPHBIX IMpaBax, NPUHATHIA B 1966
I., ¥ (pakyIbTaTUBHBINA NPOTOKOMI K Hemy OT 2008 .
Croma Take OTHOCHUTCA M MeXIyHapOIHBIA ITaKT
0 TPKAAHCKUX M TOJUTUYECKHX MpPaBax, MPUHI-
TeIl B 1966 T., 1 ABa GaKyIbTaTUBHBIX NMPOTOKOJIA
K HEMY.

BceoOmas [lexmapanus mo mpaBaM YelloBeKa
OKa3aja CWIbHEHIee BIMSHUE HA TOCIEIyIOIINe
YHHUBEpCAIbHbIE W PErHOHAIBHBIE TIOTOBOPHI B 00-
JIacTH TIpaB YeNIOBEKa, a TaKXe Ha HallMOHAJIbHbIE
KOHCTHUTYIIMH U PyTHe 3aKOHOJaTeIbHbIe akThl. B
pe3ynbTaTe CyMIECTBYET psif MOJOKEHUH, KOTOPhIe
ceifyac MOXHO CUHMTaTh HOpMamMH OOBIYHOTO Mpa-
Ba, HaIlpUMep, 3aNpelieHne MBITOK U APYTUX (Gopm
YKECTOKOTO OOpaIIeHMsI, 3apeIIeHne PaCOBOU TUC-
KpUMHMHAIIMA W 3anpemieHue pabctBa. Benex 3a
MesxtyHapOoIHBIM OWIIJIEM O TIpaBax 4YellOBeKa ObLI
pa3paboTaH psi JOTOBOPOB, MOCBSIIEHHBIX KOH-
KpeTHBIM BomnpocaM. K HUM oTHOCSTCS:

MexmyHapomHas KOHBEHIUS O IJUKBHIAINH
Bcex (opm pacoBoit muckpumuHanmu (KoHBEHIIHS
MIPOTHUB PACOBOH TUCKPUMHHAINH);

KonBenmus o nukBuganuu Bcex GpopM IUCKPH-
MUHAIMK B OTHOIIeHNH *eHIuH (KonBeHus npo-
TUB IUCKPUMHUHALIMH KEHIIUH) U (aKyIbTaTUBHBINA
MPOTOKOJI K HEH;
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KonBen1us npoTHUB MBITOK U APYTHUX JKECTOKUX,
0OECUeIIOBEYHbIX WM YHIDKAIONINX JOCTOWHCTBO
BUJIOB oOparieHus 1 Hakazanus (KonBeHIus mpo-
TUB THITOK) M (aKyJIbTaTHBHBIA MPOTOKOJN K HEW
(®axynpTaTUBHBIN TPOTOKOJ K KOHBEHITHH MPOTHB
IBITOK);

KonBenmus o npaBax peOeHka u paKyIbTaTHB-
HbIE TTPOTOKOJIBI K HEM, Kacaroluecs y4acTus AeTein
B BOOPYXCHHBIX KOH(IMKTaX, a TaK:Ke TOPTOBJIH
JIEThbMH, JETCKOW MPOCTUTYIIMH M JIETCKOW IMOPHO-
rpadum;

MuHuMalbHbIC CTaHIAPTHBIC MPaBUIIa 00pale-
HUS C 3aKIr0o4eHHbIMH (MHHHMAaNbHBIE CTaHAAPT-
HBIE TIPAaBUJIIA);

CBOJIl IPUHIIUIIOB 3aIUTHI BCEX JIUII, TIOJIBEpra-
€MBIX 3aJIepKAHHI0 WM 3aKIFOYSHHUIO B KaKOW OBl
TO HU 6bUTO0 Qopme (CBOA MIPUHIIUIIOR);

Jexnapanusi OCHOBHBIX MPUHIIUIIOB TPaBOCY-
ISl JJTS1 JKEPTB MPECTYIUICHUH U 3I0yNOTpeOIeHHS
BIacThio (Jlexmaparius OCHOBHBIX TPHUHIIAIIOB TIpa-
BOCYAUA);

Meocoynapoonas xongenyus o 3awume npas
8cex mpyoauwuxca-mMuzpanmos U 4ieHo8 ux cemetl.

Takum 00pa3oM, mpaBa YeIOBeKa SIBISIOTCS He-
OTHEMJIEMBIM JIOCTOSIHUEM BCeX Iojel, 0e3 Kako-
ro Obl TO HU OBUIO pa3IUuMs HA OCHOBAHUHU PACHI,
LIBETa KOXKH, 10J1a, S3bIKA, PEIUTUU, HALIUOHATBHO-
T'0 WIN CONUATBHOTO MPOUCXOXKACHUS, FITH JTF000T0
nHoro acmnekta. [IpaBa yenoBeka BKIIIOYAIOT MPaBO
HAa JXU3HB U CBOOOY, CBOOOY OT paOCTBa U TBITOK,
CcBOOOTYy YOSXKIEHUH M X CBOOOIHOE BEIPAKCHUE,
paBo Ha TPyad W oOpa3oBaHHE W MHOTHE ApYTHE.
OTuMU MpaBaMul JOKHBI 00J1a/1aTh BCE JIFOIIHU, 0€3
KaKoH-Tn0O TUCKPUMHUHAIIMK. MEXIyHapOIHOE
MpaBo B 00JacTH MpaB 4YeJIOBEKa ONpeesseT npa-
BOBBIE€ 0053aHHOCTH TOCYJJapCTB, B COOTBETCTBHH C
KOTOPBIMU OHH OO0SI3aHBI JIEHCTBOBATH OMpeeIeH-
HBIM 00pa30M M BO3JIEPKHUBATHCS OT OIpe/eIIeH-
HBIX JISHCTBHIA C IIENTBI0 TIOOMIPEHNUS 1 3aIUTHI TIPaB
YeJI0BEKa M OCHOBHBIX CBOOO OTICIHHBIX JIUIT WITH
TPYILI JIFOACH.

B obmactn obecnieyeHust SKOIOTHYECKO Oe3-
OIACHOCTH OTMETHUM TaKHEe MEKIYHAPOIHBIC AKTHI,
kak Konsenimst OOH o 6opr0e ¢ OIyCThIHIBaHHEM;
KonBenuust BecemupHoil MeTeoposoruyeckoil opra-
Hu3anuy; KoHBeHIMsI 0 OMOJIOrHYeckoM pa3HooOpa-
3un; KoHBeHIs 00 0XpaHe BCEMHPHOTO KYJIbTYpHO-
r0 W TIPUPOAHOTO Hacienus; PamModyHass KOHBEHIHA
OOH 00 m3meHeHnn Kiumara; BeHCKas KOHBEHITHS
00 oxpaHe 030HOBOro ciosi; Krnorckuii mpoTokon K
Pamounoit korBerny Oprarmuzanun O0be IMHEHHBIX
Harmwif 06 n3MeHeHny KuMara u Jip.

Taxxke OTMETHM MEXAYHApPOJIHBIE JI0TOBOPA,
Kacaroluecs: NPOTHUBOJICUCTBUS TEPPOPUIMY. ITO
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Mexnaynaponnas koaBeHIuss OOH o 6oprbe ¢ dhu-
HaHCHUpOBaHUEM TeppopusMa. YkaxeMm KoHpeHuro
OOH mpotuB TpaHCHAITMOHAIBHONH OpraHU30BaH-
Ho#t mpectynHocTu. Taxxe 3to Illanxaiickas Kon-
BEHITUS 0 OOpPKOE C TEPPOPU3MOM, CENApaTU3MOM H
skcTpeMr3MoM. OTMETHM 3HAYMMOCTh KOHBEHIHH
OOH mnpotus xoppynmun. Ykaxem Takxke KoHBeH-
uto CoBeta EBporbl 00 OTMBIBaHWY, BBISIBICHUH,
M3BATUN U KOH(UCKAIIUHN TOXOIOB OT MPECTYITHOH
JIESATEILHOCTU U O (PMHAHCUPOBAHUU TEPPOPU3MA.

OtmetnM, uto KazaxcraH paruduiupoBan Bce
[IEPEUHCIECHHBIE MEXIYHAapOAHbIE AOrOBOpa, TEM
CaMBbIM B35B Ha ce0s1 00SI3aHHOCTh NIPUBEICHMSI Ha-
LHOHAJIBHOTO 3aKOHOAATENbCTBA B COOTBETCTBUHU C
HOpPMaMH JaHHBIX aKTOB W 00S3aTEIhCTBA YUUTHI-
BaTh TPEOOBAHUS YKa3aHHBIX JIOTOBOPOB B JICSTCIIb-
HOCTH FOCYJJapCTBEHHBIX OPTaHOB.

BbesomacHOCTE €cTh COCTOSTHUE 3AIIUIIIEHHOCTH
oT yrpo3. OtmeTum, uto B 3akoHe «O HAIMOHAIb-
Hoit 6e3omacHocTy PK» ykazaHsl mecTh BUIOB Ha-
IMUOHATLHOH 0€30MacHOCTH: OOIECTBEHHAsI, BOCH-
Hasi, TOJUTHYECKAs, IKOHOMHUUECKas, WHPOpMAITK-
OHHasl, 3KOJIOTUYECKas.

CoBpeMeHHEIE yTPO3bl UMEIOT KaK BHYTPCHHHUH,
TaK Y BHEIIHUM UCTOYHHMK BO3HMKHOBEHMS. B 3TOM
CBSI3U B JeWcTBYIOIEM 3akoHe «O HaMOHAJIBHON
6ezonacHocti PK» 3akperuieHo cnemyromiee moHs-
THE: «YTPO3bl HAIIMOHAJILHON 0€30MacHOCTH — CO-
BOKYITHOCTh BHEIIHWX W BHYTPEHHUX (PAKTOpOB
(TIporIecCOB M SIBIICHUM), MPETSTCTBYIOIIMX WU
MOTYIIUX IPENSITCTBOBATh PeaU3allii HAIMOHAIb-
HBIX nHTepecoB PecnyOmmku Kazaxcran». To ecth
TOJIKOBAHUE JJAHHOW HOPMEI ITO3BOJISET CAEAThH BhI-
BOJI O TOM, YTO COBPEMEHHBIE YTPO3bI HEOOXOUMO
paccMoTpeTh Kak C BHyTpPEHHEHN, Tak U C BHEIIHEH
CTOpOHBI.

[lo MHeHMIO BeIyIIero y4eHoro B 00IacTu Ha-
HOHATBHOMN Oe3omacHoCTH A. balikeHxkeeBa, yrpo-
3Bl HAIIMOHAJILHON 0€30MaCHOCTH MOTYT OBITh KJIac-
cU(UIUPOBaHBI B 3aBUCHMOCTH OT UCTOYHHKA; TIO
CTEIIECHU AKTYAJIbHOCTH; B 3aBUCUMOCTH OT HAJIUYUS
BOJICBOTO DJIEMEHTa, OCHOBAHMSI BO3HHKHOBEHUS
npaBootHomeHu (baiikemkees 2017:150).

B otoii cBasm A.C. BaiikemxeeB pasmenseT
yIpo3bl Ha BHEUIHUE W BHYTPEHHHE; pEallbHBIC U
MOTEeHIUANBHEIE; NeicTBus U coObThs. [lonaraem,
4TO JIJaHHAs KIacCU(UKAIUs NMEET BECOMOE 3Hade-
HUE MPU ONpeIeTICHUH MPUPOIBI HCTOYHUKA YTPO3bI
Y TIpH BBIOOpE JISHCTBHIA, HATIPaBIEHHBIX HA yCTpa-
HEHUE JJAaHHOU YTpo3bl.

Co cBoeil cTopoHBI MojlaraeM Hamboiiee MpH-
e€MJIEMBIM pa3/ieJIeHHe Yrpo3 HalMOHAIBHOW 0e3-
OTNIaCHOCTH Ha JIBa BUJIa — PEabHBIC U MTOTCHITNAIb-
Heie. [logoOHOE pa3jeneHue UMEEeT MPaKTHYECKOe


http://www.un.org/ru/sections/universal-declaration/foundation-international-human-rights-law/index.html
http://www.un.org/ru/sections/universal-declaration/foundation-international-human-rights-law/index.html

A.A. KaceiMmxaHOBa U Jp.

3Ha4yeHue. B mepByro ouepenp, cuibl obecreueHHs
HallMOHAJIBHOM 0€30IacCHOCTH AOJIKHBI COCPENOTO-
YUTHCS HA PEAIBHBIX yrpo3ax. Toraa Kak moTeHuu-
aJbHBIE YTPO3bl JOJKHBI H3Y4aThCsl COOTBETCTBYIO-
IIMMHU TOCYAapCTBEHHBIMH OPTaHaMH M UMETh 00-
Jiee MPEBEHTUBHBIN XapakTep. IT0 HE0OX0AUMO IS
NPUHATHS MOJIMTHYECKUX pelIeHuil. B Toxe Bpems
BO3MOXXHO IIE€PECMOTPETh B3MUIAABI, U IE€PEHECTH
yYIpo3bl OTEHLUATIBHBIE B YIPO3bl peaibHble. Tak,
K IIPUMEPY, B HACTOSIIEE BPeMs pe3K0 000CTpUIIach
moJInTH4YecKass ooctaHoBka B Adranucrane. U co-
OTBETCTBCHHO, YIrpO3bl OT M3MCHCHHA IOJUTUYC-
CKUX CHJI B 3TOH CTpaHe MEepelUIH OT MOTEHIUANb-
HBIX K p€aJIbHbIM JJId Hamen CTpaHBbI.

OO6paTuMcst K Hay4HOMY aHaJIU3y MOHATHS «Ha-
UOoHaNbHas Oe3omacHocTh». B melicTBylomem 3a-
KOHE JaHHAas KaTeropus IIOHUMAETCsS Yepe3 NPU3MY
HallMOHAJBHBIX MHTepecoB. Ha Ham B3rmsa, HEoO-
XOIMMO NPHUBECTH JAHHYIO KaTETOPHIO B COOTBET-
CTBUEC C KOHCTUTYUHMOHHBIMH HOpMaMH. ITomara-
€M, YTO TOHSITHE «HAIHOHalbHasg 0e30MacHOCTH»
JOJDKHO NIOHUMATBCSI Yepe3 MpU3My TpeX Karero-
pHii: «IMYHOCTB, OOIIECTBO, TOCYAApPCTBO». ITO
CIIeyeT U3 KOHCTHUTYLMOHHBIX HOPM, T1€ TJIaBHOH
LIEHHOCTBIO IPOBO3IJIAIIEH YEJIOBEK, €ro MpaBa U
cBoOonpl. TakuMm 00pa3zoMm, B 3aKOHE MpeisiaraeM
W3MEHHTH MOHSATHE «HAIMOHAIbHBIE HHTEPECHD Ha
JKU3HEHHO Ba)KHbIE MHTEPECHI IMYHOCTH, 00IIeCcTBa
u rocynapctsa. [Ipu 9ToM B 3aKOHE mojiaraeM Heoo-
XOIUMBIM J1aTh OIpPENeNICHUE GKU3HEHHO Ba)KHBIC
MHTEPECHl JINYHOCTH, OOIIECTBA U TOCYNapCTBay.
Ha wnam B3I, XU3HCHHO BaXHbLIC HWHTCPCCHI
JMYHOCTH, OOILIECTBa M TOCYAapCTBa MOXKHO OIIpe-
JIETUTh B KadecTBEe TJIABHBIX MOTpeOHOCTEH, 0e3
o0ecrnedeHus: KOTOPhIX HEBO3MOXKHO CTaOUIIBHOE U
NPOrpeccUBHEE CYyIeCTBOBaHME. JKU3HEHHO BaX-
HbI€ MHTEPECHI TMYHOCTH, OOIIECTBA U TOCYAapPCTBA
3aKpCIJICHBI B KOHCTUTYIITMOHHBIX HOpMax.

Taxoke mojaraeM HE0OXOIUMBIM IIEPECMOTPETH
TIOHSITHE «yTPO3bI HAIIMOHAIBHOW 0E30TaCHOCTH.
[Tonaraem, 4To MoJ yrpo3aMu HallMOHAILHOW 0e3-
OMAaCHOCTH MOKHO IOHUMATh COBOKYITHOCTH BHEIII-
HUX W BHYTPEHHHX (PAKTOPOB, MPEMATCTBYIOLINX
WIA MOTYUIMX TPEISITCTBOBATH pealn3aluil >KU3-
HEHHO BAXKHBIX MHTEPECOB JIMYHOCTH, OOILECTBA U
rocynapctsa. [Ipu 3ToM K peajbHBIM yrpo3am Ha-
UOHATBFHON 0€30IacHOCTH MOXKHO OTHECTH COBO-
KyIHOCTb BHEIIHUX ¥ BHYTPEHHUX (HaKkTOpoB (Ipo-
[IECCOB W SIBICHUH), MPENSATCTBYIOUINE PeaTn3auy
HallMOHAJBHBIX HHTEpecoB PecryOnuku Kazaxcran.
K moTteHmmanpHBIM yrpo3aM HaIMOHAIBHON 0e3-
OITIACHOCTH MOKHO OTHECTH HEraTHBHBIE (DaKTOPHI,
MOTYIIHE MPENATCTBOBATh PEANN3allii HAIMOHAb-
HBIX HHTEpecoB PecyOmmku Kazaxcras.

OO0ecricueHUEe BHEIIHEW 0E30MacHOCTH CBs3a-
HO C TPOBEICHUEM BHEIIHEH MOJUTHKH. Borpockr
BHEIIHEN nonuTHKU Ka3axcraHa OCHOBBIBAIOTCS Ha
KOHCTHTYIIMOHHBIX HOPMaX, 3aKPEIUICHHBIX B IyH-
kte 2 crarbu 1 Koncturynuu PK. Tak, cormacuo
IaHHOW craThe, «OCHOBOMONATAIONIMMU TPUHITH-
naMH JIeATeIbHOCTUA PecnyOuKy sIBJISIOTCS: 001I1e-
CTBEHHOE COTJIACHE U MOJINTUYECKAst CTaOMIBHOCTD,
SKOHOMHYECKOE Pa3BUTHE Ha OJaro Bcero Hapoja,
Ka3aXCTaHCKUI MaTPUOTHU3M, pPEIICHHE Hauboee
B2)KHBIX BOIPOCOB I'OCYIapCTBEHHOM YKH3HH JIEMO-
KpaTHYeCKMH METOJaMH, BKIIIOYas TOJIOCOBAHHE
Ha pecrnyOnukanckoM pedepermyme wim B [lapna-
menTe» (https://adilet.zan.kz). B To e Bpems oTme-
THAM, 9YTO B OCHOBHOM 3aKOHE CTpaHBI HE 3aJI0KCHBI
HOPMbI, KOTOPBIC MPSIMO PETYJIUPYIOT MPOBEICHUE
BHEITHEH MOIUTHKH.

Takoe >xe momoxxeHue Habmomaercs B Komn-
cruryiun @pannuu. Tak, B crathe 1 mpoBo3ria-
meHo: «DpaHuus SBISIETCSI HENEIUMOM, CBETCKOM,
JIEMOKpPAaTHYeCKOll W coruanbHOi PecmyOinkoii.
Ona oOecrieynBaeT pPAaBEHCTBO IIEpell 3aKOHOM
BCEM Tpaxk/iaHaM, He3aBHCHMO OT TTPOUCXOXKICHIIS,
pacel win penurun. OHa yBa)xaeT BCE BEPOBAHUS.
Ee opranmzanus siBiseTCs ICIEHTPATU30BAHHON
(https://www.conseil-constitutionnel.fr). O6paTnm-
cs1 s cpaBHeHus kK Koncrurynuu Y30ekucrana. B
crarbe 17 3akperuieHo cueaytomiee: «PecmyOnnka
Y30ekncTaH SBISETCS MONHONPABHBIM CyOBEKTOM
MEXAYHApOIHbIX OTHOLICHUM. Ee BHEWIHAs MOJIn-
THUKa UCXOJUT U3 MPUHIIUIIOB CYBEPEHHOTO PaBCH-
CTBa TOCY/IapCTB, HEMPUMEHEHHSI CHITBI HITH YTPO3BI
CWJIOH, HEPYIIMMOCTH T'PAHHUIl, MUPHOTO YpPEryJIH-
PpOBaHHMS CIIOPOB, HEBMEIIATEIHCTBA BO BHYTPEHHUE
Jie1a IPYTHX TOCYIapCTB M MHBIX OOIIETIPU3HAHHBIX
MIPUHIIMIIOB, ¥ HOPM MEXYHapOJIHOTO IpaBa. Pe-
cryOJIMKa MOXET 3aKJI4YaTh COKO3bI, BXOIUTH B
COJZIpY’KEeCTBa M IPYTHe MEXIOCyIapCTBEHHBIE 00-
pa3oBaHUs, a TAKXKE BBIXOJIUTh U3 HUX, UCXOMS W3
BBICIIINX HHTEPECOB TOCYIapCTBa, Hapoa, ero Oma-
rococTostHUS B 0e3onacHocTH» (https://constitution.
uz/ru/clause/index#section2). PaccmorpuMm, Kak
BHEIIHHE YIPO3bl BIUAIOT HA HAMOHAIBHYIO 0€3-
omacHocTh PecnyOonmku Kaszaxcran. OOparumcs K
aHAJIM3y TaKUX Yrpo3, KaK POCT HE3aKOHHOW MUTpa-
[IUH, TIPOJIOBOJIBCTBEHHBIN KPU3HC.

Ilpooosonvcmeennsiii Kpuzuc u obecneuyenue
npo006OILCMEEHHOU 6E30nACHOCMU

OO6paTtuMcs K TI00aBHBIM yTpo3aM. JTo, Tpe-
K€ BCETO, MPOIOBOILCTBEHHBINM KPHU3HC M COOT-
BETCTBEHHO OOECICUEHUE IMPOJOBOIBCTBEHHOM
6e3omacHocTH. OTMETHM, YTO MPOJIOBOJIHCTBEHHAS
0€30MacHOCTh XapakTepusyercs (U3NYECKOU JI0-
CTYITHOCTBIO  TIPOJIOBOJILCTBUS, SKOHOMUYECKOU
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HOHHTHKO-HpaBOBOﬁ aHaJin3 yrpo3 HaIlHOHAJIHLHOH 0e301acHOCTH PeCHyGJ’II/IKI/I Kazaxcran B YCII0BUAX rn06an1/13au1/m

JOCTYIHOCTBIO TPOJOBOJILCTBUSI U KaueCTBOM
MPOAYKTOB MHUTaHUA. Takke MpoJOBOILCTBEHHYIO
0€30MacCHOCTh MOYKHO OXapaKTepPH30BaTh KaK CO-
CTOSIHE SKOHOMMKHU TOCYJapcTBa, IPU KOTOPOM
obOecrnieunBaeTcsl TPOJOBOIHCTBEHHAS HE3aBUCH-
MOCTh CTpPaHbl M TapaHTUpyeTcs (Qu3nUecKas Hu
SKOHOMHUYECKasi JOCTYITHOCTh IPOJOBOIBCTBHS
JUTSL BCETO HACEJICHUS B KOJMYECTBE, HEOOXOIMMOM
JUI aKTUBHOM M 3710poBOM *ku3HHU. B moanmyHkre 2
myHkTa 1 crareu 6 3akoHa «O HaMOHAILHOW 0€3-
onacHoctu PK» 3akperuieHo, 4yTo yXyjAllleHUE 3/10-
POBBSI HAaceJICHHS MPEACTaBIsIeT co00¥ yrpo3y Ha-
nmonanbHON Oe3omacHocTh  (https://online.zakon.
kz/Document/?doc_id=31106860).

OOpaTuMcst K CTaTUCTUYCCKUM JTaHHBIM. B Ha-
cTosIIee BpeMs, 1o JaHHBIM [ eHepallbHOro cekpe-
tapss OOH Anrtonmy ['yrrepum, 3 Mipa denoBek
Ha 3emJie HE MMEIOT JOCTyNa K 3J0POBOMY IHTa-
Huro. B 2020 roay, korga pazpasuiach MaHIeMUs
COVID-19, ¢ ronogoMm cTOiKHYIUCh Ha 161 MiH
yenoBek Oombire, yeM B 2019-m. Takum obpa-
30M, B 2020 r. Ha HaIleH IIaHETE HACUHUTHIBAIOCH
811 wmmu romoxaromux (https:/time.kz/articles/
mir/2021/07/27/vinovaty-klimat-krizis-i-vojny).

Camasi TpeBOXKHasi TEHJICHIUS TIO MPOIOBOJIb-
CTBCHHOW 0€301aCHOCTH CIOXHiach B Adpuke U
ctpanax Asun. Tak, mo namaeiMm OOH, 6Gosee mo-
T0BUHBI (418 MIJITMOHOB) JIMINIEHHBIX JOCTATOY-
HOTO TMUTAHMS MPOXHBAaeT B A3uu, Oojiee TpeTu
(282 munmnmnona) — B Adpuke, Mensiie (60 MuLH-
OHOB) — B pernone Jlatuuckoit Amepuku n Kapu0-
cKoro OacceiiHa.

[Ipu 3TOM campblil pe3Kuil pocT MacmTaboB To-
moma ObIT oTMeueH B Adpuke. 3mech MmoKazareib
pacnpocTpaHeHHOCTH HeAoeAaHus JocTur 21 mpo-
ueHTa. M aTo Gosee yeM BABOE BBIIIE, YEM B JIFOOOM
IPYTOM peruoHe.

B ocHoBHOM OT rosnoga crpagator JetH. Tak,
B 2020 rony uucio aeTedl B BO3pacTe N0 MATHU JIET,
CTPaNalOIMUX OT OTCTaBaHUS B POCTE B CPaBHEHUH
CO CBepCTHUKaMU, focturiao 149 mumimonos. lpu
aTOoM Oosiee 45 MUIITMOHOB JETEH CTpajaiul OT UC-
TOIIeHHSI. A 0KOJI0 39 MIUIITHOHOB NieTelt 00maxanu
M30BITOYHBIM BecoM. Kak M3BECTHO, M HEJOCTATOK
Beca, ¥ M30BITOYHOCTH BeCca B PaBHON Mepe KBalu-
(hUIHUpyrOTCS KaK TOCIEACTBHE HEMOTHOIIEHHOTO
nutanus (https://www.who.int/ru/news/item/12-07-
2021-un-report-pandemic-year-marked-by-spike-
in-world-hunger).

CormacHo craructudyeckuM gaHnaeiM OOH, B
55 crpanax Asum, Adppuku y 90 MITH feTeil B BO3-
pacte 10 TATH JIET OTMEUAEeTCs 3aj7iep>KKa B Pa3BU-
THH, CBSI3aHHAsA C HeJoenaHueM. B cmucok cTpad,
T/Ie pa3BOPAYMNBaAETCS MPOJOBOIBCTBEHHBINA KPH3HC,
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TaKKe BXOIAT VeMeH, Adranucran, Cupus u I"au-
tH (https://news.un.org/ru/story/2021/05/1402342).

Bo mHOrMX cTpaHax MaHAEMHS CIIPOBOIMPO-
Bajia Pe3KUil craj 3KOHOMHKH U TpHUBENa K Oorpa-
HUYEHHUIO JOCTyNa K MPOAOBOILCTBUIO. U Bce ke
TJIaBHBIMH TIPUYMHAMHU SBIISTIOTCS BOOPY>KEHHBIE
KOH(JIIUKTBI, BOOpY>KeHHasi 60pb0a 3a BIacTh, KIH-
MaTHYECKHE W SKOJIOTHUECKHE H3MEHEHHs (HaBO-
JTHEHWSI, TTOXKaphl, 3eMJIETPSICEHHS, yparaHbl), Mpo-
BOIIMPYIOIINE KaTacTpopuiaeckre mocaeaCcTBHs s
SKOHOMHUKHU. TakKe OTMETUM, YTO CTPAHBI, B KOTO-
PBIX HaOIIOAaeTCsl BRICOKHH YPOBEHb HEPAaBEHCTBA,
MOJBEPKEHBI MPOJOBOIBCTBEHHBIM KpPH3HCaM, Be-
JTYIIIAM K TOJIONY.

IIpembep-Munuctp PK A. Mamun Ha 3acena-
Huu Coseta rnaB npaBurenbctB (CITI) Compyxe-
ctBa HezaBucumeix ['ocynapcts (CHI') B Muncke
B mae 2021 r. orMeTmsn HEOOXOIUMOCTH (OPMH-
pOBaHMsI HOBOM MOBECTKH YCTOWYHMBOTO Pa3BUTHUS
skoHomuky CHI' B noctnanneMuyeckuii nepuo. B
pamMKax HOBOW TMOBECTKH SKOHOMHYECKOTO pa3BH-
tusa CHI' I'naBa IlpaBurtensctBa Kazaxcrana mpen-
JIOKWUI pa3paboTaTh U MpUHATH CTpareruro odecre-
YeHHUs MPOAOBOJILCTBEHHONW O€30MacHOCTH CTpaH
CHI', xoropas oxBaTbiBana Obl BeCb CHEKTp CyOb-
€KTOB M MEpONpPHATHH, MMEIOIUX OTHOIICHHE K
MIPOU3BOICTRY, MepepaboTKe, paclpeeieHnIo, pe-
T'YJIMPOBAHHIO ¥ MOTPEOJICHUIO IPOLYKTOB MUTAHUS
(https://www.primeminister.kz/ru/news/a-mamin-
predlozhil-razrabotat-strategiyu-obespecheniya-
prodovolstvennoy-bezopasnosti-stran-sng-284315).

OTMeTHM, 9TO BONPOCAM IMPOJOBOIHCTBEHHON
Oe3omacHoCTH TpuaaeTcs ocoboe BHuMaHue B Ka-
3axcrade. B Ilocmanuu Ilpesumenta PecmyGnuku
Kazaxcran — Jlunepa nanuu Hypcynrana Hazap-
OaeBa Hapony Kaszaxcrana «Crpaterus «Kazax-
ctaH-2050»: HOBBII MOJUTUYECKUNA KYpC COCTOSIB-
merocst rocynapctsay oT 14 mexadps 2012 rona,
MOTYEPKUBAETCS, YTO B HACTOSIIEE BpeMs deloBe-
YEeCTBO CTAJIKMBAETCS C HOBBIMU TJI00ATHHBIMU BEI-
3o0Bamu. CeromHs 000CTpsAeTCS yrpo3a II00aIbHOMH
MPOJIOBOJILCTBEHHOW  Oe3omacHocTH.  «BbIcOkme
TEMITBI POCTa MHPOBOTO HApOIOHACEIIEHUS pe3-
KO OOOCTPSIOT TMPOJIOBOJILCTBCHHYIO MPOOIeMYy.
Vike ceromHsi B MUpE ACCATKH MHJUTMOHOB JIOAEH
TOJIOJIAIOT, OKOJIO MHIUIMApAa YeIOBEK Ha TMOCTO-
SHHOW OCHOBE HCIIBITHIBAIOT HEXBAaTKy B ITHIIC.
Be3 peBONIOIMOHHBIX U3MEHEHUH B MPOM3BOACTBE
MPOAYKTOB THTAaHUSA OTH CTpaiiHble Tupsl Oy-
oyt tonbko pactm» (https://adilet.zan.kz/rus/docs/
K1200002050/links).

ITo utoram 2020 roga no ypoBHIO HOPOAOBOIb-
ctBeHHON Oe3omacHocTn PecmyOnuka Kazaxcran
3aHana 32 mecro u3 113, ynydmuB cBOM MO3UIMH
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Ha 16 myHKTOB 110 cpaBHeHMIO ¢ 2019 room (https://
primeminister.kz/ru/news/kazahstan-uluchshil-
pozicii-v-globalnom-reitinge-prodovolstvennoi-
bezopasnosti-the-economist-intelligence-
unit-421935).

[Ipu pemennu npoOiieMbl 0oOecTiCUeHUsT HaAIH-
OHAJIBHOW TNPOAOBOJILCTBEHHON O€30IacHOCTH ce-
PHE3HOTO BHUMAHUS 3aCITYKUBAIOT BOIPOCHI CAMO-
o0ecrie4eHuns CTpaHbl OCHOBHBIMH BUIaMH MPOIYK-
TOB MUTaHUsL. 37€Ch HEOOXOIUMO OPUECHTHPOBATHCS
Ha BHYTPCHHHUE MOCTaBKU MPOJOBOJBLCTBUS, OTpa-
HUYUB 3aBUCUMOCTH OT BHEIIHEH ToproBiu. OTme-
THM, YTO U3 BCEX MPOJYKTOB TOJBKO BHYTPECHHUH
PBIHOK MYKH TOJHOCTBIO OOECrieurBaeTcs 3a CUeT
OTEYECTBEHHOTO IPOU3BOICTBA.

Taxum 06pa3zom, mpodiiemMa royiosia He SIBIAETCS
aktyansHoU st Kazaxcrana. Tem He MeHee, cylie-
CTBYIOT BHYTPEHHHE W BHEIIHHE YIPO3bI (OMacHO-
cTH) g obecredeHus: MPOJOBOJILCTBEHHON 0€3-
OIIaCHOCTH CTPAHBI.

OOpatumcst K BHYTPEHHHM yrpozaM. OTO HC-
TOIIAEMOCTh 3€MENIbHBIX PECYPCOB; HEPa3BUTOCTh
oTpaciell TiepepabOTKH W XpaHEHHS CEeIbCKOXO-
3SIMCTBEHHOM MPOAYKIHH; COKpAIEHHE MOCEBHBIX
TUIOIA/ICH ¥ TOTOJIOBbS CKOTA; HEOIArompUsATHO
CKJIaJpIBAIONICECS] B OTIENBHBIC TOJBI COYCTAHUE
NPUPOAHBIX (AKTOPOB (3acyxa, HABOAHEHHE U AP.),
BJIMSIONIMX HA CHUKCHUE YPOIXKAEB CEIbCKOXO3SIi-
CTBEHHBIX KYJIBTYP WU IIPUBOISIINX X K KPYITHBIM
MOTEPsIM; HapyLICHUE YCIOBUI BOCIIPOU3BOACTBA B
CEITLCKOM XO3SIHCTBE M JIPYTHX OTPACISX arporpo-
MBIIIJICHHOTO KOMIIIEKCa BCIIEICTBHE MOPAIBLHOTO
U (U3MYECKOTO HM3HOCA OCHOBHBIX CPEACTB IIPO-
W3BOJICTBA, MUTpAIM OSKOHOMHYECKH aKTUBHON
YacTH HaceJICHHUsI B KPYIHBIC TOpoja, yriiyOJeHne
U UMYIIECTBEHHOE PACCIOCHUE OOIECTBA, MPH KO-
TOPOM PE3KO CHIKAIOTCS JIOXOJIbl HAMMEHEE 3aIlH-
nieHHoi uactu Hacenenus (https://articlekz.com/
article/21563).

B Hacrosmee BpeMms B Kazaxcrane orMevaeTcs
HETaTMBHOE U3MEHEHHUE B KIMMAaTe. DTO MPUBOAMUT
K HEraTHBHBIM MOCIIE/ICTBUSM.

BHemiHsisi  yrpo3a TpOJOBONILCTBEHHOW 0Oe3-
OTaCHOCTH CTPaHBI CBsI3aHa C OTKPBITOCTHIO PHIHKA
JUI 3apyOeXHBIX MPOU3BOAUTENCH. DTO MpPUBO-
JUT K 3aBHCHMOCTH OT MMIIOPTa OCHOBHBIX BHJIOB
MUTaHUs PECyOJIUKH B LIEJIOM, €€ OTACIbHBIX pe-
THOHOB, TOPOJIOB, MPOMBINUICHHBIX IIEHTPOB OT
crpan-3kciopTepoB. U naxke Oospmre. Kazaxcras,
cTpemsichk crath yuyactHukoMm BTO, ycunuBaer ot-
KPBITOCTh CBOETO BHYTPEHHETro pbiHKa. COOTBET-
CTBEHHO, BO3HMKAeT yrpo3a KPYIMHOMACHITaOHOU
9KCIAHCUHM HMIIOPTa MPOJOBOJILCTBHS, BBITECHE-
HHUE OTEYECTBEHHBIX TOBAPOIPOU3BOUTENCH H, KaK

CIIEJICTBHE, CBEpThIBaHME uX mpou3BozcTsa (https://
articlekz.com/article/21563).

[lomaraem, 9ro s pemieHus! MPOOIEMBbI BHY-
TPEHHUX U BHEIIHUX YI'PO3 HALlMOHAIBHOMN IPOIO-
BOJILCTBEHHOW 0€30MacHOCTH HEOOXOOUMBI CIIeLy-
fOIIUe IEHCTBHS. DTO, TIPEKAE BCETO, IIPEOIOTICHIE
KOpPYHIIMU B CUCTEME SKOHOMUYECKUX OTHOILLICHUI
B chepe MpOU3BOJICTBA, 3aKYIla, IEPBUYHON U TITy-
OoKoif TepepaboTKH, XpaHEeHUS, TPAHCTIOPTHPOBKH
U peanu3aluu CEJIbCKOXO035MCTBEHHON MPOyKIUU.
[Tomaraem He0OXOMUMBIM MPOBEIACHUE ONTHMAJhb-
HOTO COYETaHMsS TOCYAAPCTBEHHOTO M PBHIHOYHOTO
pETyUpOBaHUsl LIEH Ha CEJIbCKOXO35AWCTBEHHYIO
MIPOJYKIIMIO C TIENTBbI0 O’KUBJICHHS TUIATEKECIIOCO0-
HOro Cripoca HAaCCJICHUA U IMOBBIIICHUA KOHKYPCH-
TOCMOCOOHOCTH OTEYECTBEHHOTO MPOAOBOIBCTBUS
Ha BHYTPEHHEM M BHEIIHEM pBIHKax. Takxke cle-
JIyeT pacCMOTPETh BOMPOC O THOKOM HAaJIOTr000J10-
KCHUU CENIbXO3MPOU3BOANUTEINCH, MpeaoCTaBlIeHHE
HAJIOTOBBIX JIbIOT T€M MPOU3BOIUTEISIM, KOTOpHIE
BKJIQ/IBIBAIOT CPEJICTBA B Pa3BUTHE NMPUOPHUTETHBIX
oTpaciieli ¥ MPOIYKTOB, WIX KE MPHUACPKUBAIOTCS
MIPUHIIATIA YCTOWYMBOTO Pa3BUTHUS IMPOU3BOJICTBA
C coOJIo/IEHNEM DKOJIOIMYECKUX HOpM. Tarke mo-
JaraeM, 9Yto HeoOXO UM MOCTOSHHBI MOHUTOPUHT
MIPOJIOBOJIBCTBEHHOTO PHIHKA M TPOJIOBOIBECTBEH-
Holi Oe3onacHocTH KazaxcraHa, co3laHne MeXaHU3-
MOB OOLIECTBEHHOTO KOHTPOJISI LIENeco00pa3sHOCTH
AMITOPTa ¥ KAYeCTBEHHBIX XapPaKTEPUCTHK UMIIOP-
tupyemoro nponoBosbeTBus (https:/articlekz.com/
article/12127).

Ilpomusodeticmaue He3aKOHHOU MUSpaAYUuU

Bomnpockl npaBoBOro peryjaupoBaHUs MHUTpa-
IAOHHBIX OTHOIICHWH SBJISIOTCS aKTyalbHBIMH
JUTSL BCEX CTpaH. MUTrparus ecTh Ipolecc nepeme-
HbI MECTa KHUTCJIbCTBA. OTMCTI/IM, 4TO 1npaBO CBO-
00THOTO MEepPEIBUKEHUS €CTh €CTECTBEHHOE TIPaBO
geoBeka. Kaxaplif geToBeK IMEEeT IIpaBo CBOOOI-
HOTr'O MNEPpEeMCIICHNA KaK BHYTPH CTPaHbI, TaK U 3a
ee npenenamu. ['ocynapcTBo uepes3 mpaBoBEIE HOP-
MBI peryiIupyeT MUTpallMOHHBIE Mponecchl. B Ha-
crosiiee Bpems 6osee 200 MITH YEIOBEK SBJISIOTCS
MHTPaHTHl BO BceM mupe. [IpoOnema murpammm
psIMO  CBsI3aHa C BompocaMu oOecriedeHus: 0e3-
OMAaCHOCTU JIMYHOCTH, OOIIECTBAa M TOCYJapcTBa.
Camoe 0omnpIIOe KOJTMYECTBO MUTPAHTOB MPHHH-
maet CIIA.

CepbesHyI0 OMMacHOCTH ISl HAIMOHANBHOU 0e3-
omacHocTH KazaxcraHa mpencTaBiseT HE3aKOHHAS
MuUrpamnus. OmnacHOCTh HE3aKOHHOM MUI'paluu 3a-
KIIFOYAeTCsS B TOM, YTO MHOTHE TIOTEHIIMATbHBIC Ha-
pYyIIUTENN 3aKOHA TMEPBOHAYAIHHO TPHOBIBAIOT B
CTpaHy JeTanbHO (10 TYpUCTUYECKUM BH3aM WIIH
JICJIOBBIM TIPUTJIAIICHUSM), HO 3aTEM B HapYIICHUE
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HOHHTHKO-HpaBOBOﬁ aHaJin3 yrpo3 HaIlHOHAJIHLHOH 0e301acHOCTH PeCHyGJ’II/IKI/I Kazaxcran B YCII0BUAX rn06an1/13au1/m

3aKOHA OCTAlOTCSl B CTpaHE MO HMCTEYEHHH CpOKa
BH3BIL.

Bce crpanbl cTpeMsiTcs cOTpyAHUYATH B O0pBOe
¢ He3aKOHHOM Murpauueil. B nexadpe 2000 r. 6pu1a
npunsata Kouesermumss OOH mpoTuB TpaHCHAIMO-
HaJIbHO OPraHU30BaHHOM IIPECTYNHOCTH U 1Ba ITpo-
TOKOJIa TIPOTUB BBIBO3a MHUIPAHTOB M MOXHILIECHHUS
JOJEHN.

OTMeTuM, 4TO B HaIlleH CTpaHE cO3/laHa MPaBo-
Bas 0a3a, peryImpyroias MATPaIlMOHHBIA TIpoIiece
B mosHOM Mepe. 3akoHbl Pecmybnmmkm Kazaxcran
«O murpanuu HaceneHus», «O rpaxnaHcTse», «O
O0exennax», «O TocymapcTBeHHOW Tpanmie Pe-
cnyomukn Kazaxcran», «O MOrpaHUYHON CITyX-
0e PecnyOnuku Kazaxcran», 3akon «O mpaBoBOoM
TIOJIO’)KEHUU MHOCTPAHHBIX TpaxkiaaH B PecnyOnmke
Kazaxcran» spko BBIpakaloT TOCYIAapCTBEHHBIN
HHTEpec B cdepe peryJupOBaHUS MHUTPALMOHHBIX
mporieccoB. B mexabpe 1998 r. Kazaxcran mpuco-
equamwics k Korasenmuu OOH 1951 r. o craryce
OeXKeHLIEeB.

OOpaTuMcst K CTaTUCTHYECKUM JIaHHBIM OT-
HOCHUTEJIBHO YHciia OeXeHIleB B Mupe. Tak, 4Hucio
0eXaBIIMX OT BOMH M HACHIIUS JIIOJCH MO UTOTaM
2020 roma Beipocio Ha 4% (https://news.un.org/ru/
story/2021/06/1404952).

BreinyxkaeHo cBou noma mokuHynau Ooree 80
MUJUTHOHOB denoBeK. Cpenu KOTOPBIX MOYTH II0-
JIOBUHA — HECOBEPIIEHHOIETHHE. B OCHOBHOM 3TO
BBIXOIIB! U3 cTpaH Adpuku, Jlatunckoir Amepu-
ku ¥ bmmwkaero Boctoka (https:/news.un.org/ru/
story/2021/06/1404952). I1lo nanubsiM Ha 2019 1., B
Kazaxcrane npoxusaror 523 Oexenna, u3 Hux 509
— OCXKEHITBI, MPUOBIBIINE N3 AQraHuCTaHa.

OTmeTnM, 4TO B Halllel CTpaHe BBe/IeHa YTOJI0B-
Hasi OTBETCTBEHHOCThH 32 OpTraHU3aIHI0 HE3aKOHHOM
murpanun (ct. 394 YK PK). Tak, opranmuzarus He-
3aKOHHOM MMIpalliu €CTh MPEeAO0CTaBIEHUE TPaHC-
MIOPTHBIX CPENCTB JIUOO MOACITBHBIX IOKYMEHTOB,
00 KHUJIOTO WJIM WHOTO TOMEIIEHHS, a TaKXke
OKa3aHue TpakJaHaM, HHOCTpaHLAM W JHLaMm 0e3
Tpa)<TaHCTBA WHBIX YCIYT JUII HE3aKOHHOTO BhE3/1a,
BBIE3/Ia, IEpEMEIeHIs TI0 TeppuTopun PecyOnukn
Kazaxcran (https://kodeksy-kz.com/ka/ugolovnyj
kodeks.htm).

B 3akone PK «O murparnum HaceneHus» ompe-
JIeTICHBl OCHOBHBIE BHIBI MUTPALlH. JTO TPYA0Bast
MUTpaIysi, He3aKOHHbIE WMMUTPAHTHI, WMMUTpa-
LS, SMHUTPAIHSI, MATPAHsl, KAaHAACHI (peraTpuan-
TBI), CEMEiiHas WMMHIpPAaLysl, BHYTPEHHSS MUTpa-
s (https://adilet.zan.kz/rus/docs/Z1100000477).

Taxxe MOSBWICS HOBBIM BHJ UMMHIPALAA —
BHYTPHKOPIIOPATUBHBIA NEepeBoJ. DTO €CTh «Bpe-
MEHHBI Ha CPOK, ONpPENEICHHBIA TPYIOBBIM JO-
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TOBOPOM, HO He 0oJjiee Tpex JIET, C TPaBOM IPOJ-
JICHWS1 Ha O/IMH TOJI IepeBOJ] HHOCTPAHIA UK JINIa
0e3 Tpa)KAaHCTBA, OCYIIECTBIIONIETO TPYIOBYIO
JIeSITeIbHOCTh Ha JOJDKHOCTH PYKOBOJAWTENS, Me-
HeKepa WK CHEeHUAINCTa B I0PUANICCKOM JIHIIE,
YUpeXJIeHHOM Ha TeppUTOPHUH CTpaHbI-uieHa Bcee-
MHUPHOW TOProBOM OpraHM3alvy, HaXOJALIEMCS U
JIEHCTBYIOLIEM 3a MpenenaMu Teppuropuu Peciy-
oymmku Kazaxcran, B umuasl, JodepHIE OpraHu3a-
UM, MPEICTaBUTEIHCTBA AAHHOTO IOPUIMUYECKOTO
TUIa, YYpEeXKJICHHbIE Ha Tepputopun PecryOnuku
Kazaxctan B COOTBETCTBHH C 3aKOHOJATEIHCTBOM
PecniyOnuku Kazaxcram» (https://adilet.zan.kz/rus/
docs/Z1100000477).

OtMernM, uto B Kasaxcrane mpuHAT 3aKoH
«O Oexennax». Cratyc OexeHLa MPHUCBAHBAETCS
CPOKOM Ha OJIUH TOA. YYeHbIe IOJararT, 4TO He-
TaTUBHBIC TIOCIIE/ICTBUS HE3aKOHHON MHUTpaIuu
0CcOOEHHO CHIILHO MPOSIBIISIFOTCS. B 9KOHOMUYECKOH,
MOJMTHYECKOH cepax u B cdepe OOpbOBI C Ipe-
CTYITHOCTBIO.

Tak, U3BEeCTHBII Ka3aXCTaHCKUH y4eHBIH B 00-
mactu murpanuu A. Boxkapaymel momaraer, 9ro
«HE3aKOHHAs MHTpalys yBeTW4rnBaeT Oe3paboTu-
0y B NpHHAMAIEM rocygapcrse. O4eHb 4acTo
oriaTa TpyJa He3aKOHHOTO MUTPaHTa 4acTo 3HAUH-
TEJNBHO HHXKE TOH, KOTOPYIO TOJy4aroT KOPEHHBIE
JKUTENH. IMEHHO MO3TOMY MECTHBIE )KUTEITH MOTYT
U He HaWTH paboThl. He3akoHHBIE MUTPAHTHI BBI-
MOJHSIOT, KaK MPaBHJIO0, TAKYI0 paboTy, Ha KOTOPYIO
HE COTJIaIllaloTCs MECTHBIC JKUTENH. [IpombliiieH-
HO Pa3BUTHIE TOCYAapCTBa HYXXAAIOTCA B TPUTOKE
paboueii cwibl u3-3a pyOexka, B TOM YHUCIIC He3a-
KoHHOH. IlocKoJiBbKYy HMCHOJNBb30BaHHE Tpyda He3a-
KOHHBIX MHUTPAHTOB HOCHT CKPBITBIA XapakTep, ro-
CyJapcTBO HE IMONyYaeT HAIOTOBBIX MOCTYIUICHUH
ot Hero. Ho 3T cymMBI octatotcst y pabotomarens,
MMO3TOMY HE TepSIOTCS JUIA SKOHOMHUKH B IIEJIOM H
MOTYT OBITH WHBECTUPOBAHBI B €€ JIETAJIbHOM CEK-
Tope, MPUHOCS HaJoTroBEIe mocTyruieHus. C apyroit
CTOPOHBI, ’KOHOMHKA MPIHUMAIOIIETO TOCYIapCTBA
TEpsAET JACHEXKHBIE CPEACTBA, KOTOPBIE TPYIOBHIE
MUTPaAHTHI HAMPABJISIOT B TOCYIAPCTBO CBOETO TPO-
ncxoxaeHus» (https://articlekz.com/article/6206).

VYKakeM Ha CBA3b HE3aKOHHOW MHTpaluu
C TpaHCHAIIMOHAILHOW OpPraHW30BaHHOW  IIpe-
CTYITHOCTBIO. DTO BJIEYET 3a COOOW TaKkHue MpecTy-
TUICHUS, KaK TOPTOBIIS JIIOABMH, B TOM YHCIIE CEKCY-
aJbHAs SKCIUTyaTaIis XKEeHIIUH U IeTeH, 1 He3aKOH-
HBI BBO3 MHIPaHTOB, NIEPEBO3KA HAPKOTHUECKUX
BEIIECTB.

HezakonHas Murparust MOXKET OBITh CBSI3aHA U C
MEXYHApOIHBIM TEppOpU3MoM. B HacTosee Bpe-
MS1 BO BCEM MHUPE pacTeT yrpo3a MeXIyHapOIHOTO
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Teppopu3Ma. TOJIBKO MyTEM LIMPOKOTO MEXKIOCY-
JTAPCTBEHHOI0 COTPYAHUYECTBA BO3MOKHO MPOTH-
BOCTOSITh MEXKTyHAPOTHOMY TEPPOPU3MY.

ITo manHpiM MuHHCTEpCTBa BHYTPEHHUX €T,
B Kazaxcrane 00beMBI HEJIETAIBHON TPYIOBON MH-
Tpaliyd €KEroJHO COCTaBIISIOT OPHCHTHPOBOYHO
200-300 ThIC. yenoBek. HenerampHast murpamus
MIPEACTABIACT ONACHOCTh ISl CUCTEMBI rOCyAap-
ctBa. OnpenenéHHas 4acTh 3TOI KaTeropuu Jroaen
3aHUMAETCsl HEJETAIbHOM, B TOM YHUCJE YTOJIOBHO
HakazyeMoi JiedaTelibHOCThI0. HeneransHas Murpa-
U1 HEPEJIKO COMPOBOXKIACTCS KOHTpaOaHA0H Opy-
JKUST U HapKOTHKOB, MpOBOIHpYyeT Tpad Uk, 9To
CTAHOBUTCSl CBHJICTCIIHCTBOM CKOOPAMHHUPOBAH-
HBIX JIEACTBUM MPECTYHHBIX TPYIIUPOBOK Pa3HBIX
CTpaH.

O6patumcs k oneity Opanmun. B 2018 r. dhpan-
I[y3CKHI MapJaMeHT NPUHSIT HOBBIN Ooee KECTKUI
3aKkoH 00 mMmurparuu. OtrmernM, yto DpaHrus
MPEeINPUHAMAET IeNBI KOMITIEKC Mep 1mo Oopnbe
C HE3aKOHHOW MHTrpaiueil. OTu Mephl peaau3yioT-
Csi Ha TPeX ypPOBHIX: HAIlMOHAIHLHOM, OOIIEeBpO-
MEHCKOM U MyTEeM COTJIAIICHUN ¢ OJU3JICKAIIMMU
ctpanamu. K OCHOBHBIM MeTOonam OOphOBI ¢ He-
JeranbHOM Murpanued Bo @DpaHIUM OTHOCATCS
YKECTOUCHUE 3aKOHOJATEIhCTBA, PETJIAMEHTUPY-
IOILETO MOJIOKEHUE UMMUTPAHTA B CTPaHE; yCHIIe-
HUE KOHTPOJSA BHEMHHMX TpaHUll. Ocoboe 3HaUe-
HUE UMeeT (POpPMHPOBAHUE E€IMHOW KOHCYJIBCKOU
ciyk0bl U BH30BOTO pexuMa. B 1eiaoM, BOmpocs
HEJIEraJbHON MUTpaluy JOJDKHBI PEIIaThCsl KaK 3a-
KOHOJATEIbHBIM ITyTEM, TaK U IIYyTEM MPOBEIACHUS
3¢ (EeKTUBHOM SKOHOMUYECKON, COLUAITBHOM, KYIlb-
TyPHOU IOJUTUKH 10 UHTETpallii MUTPAHTOB B Ha-
nuoHabHyt0 cpexay (http:/ir.vsu.ru/periodicals/pdf/
panorama/pnrm_2020 2.pdf).

B HanuoHanbHON cuUCTEME Ba)KHOE 3HAYCHUE
MMeeT M3YUYEHUE U MPUMEHEHUE MEXTYHAPOTHOTO
ONBITBI MO MNPEAYNPEXKACHUI0 U MPECCUCHUIO
HenerajabHOM Murpauuu. Hama crpaHa siBnsercs
aKTHUBHBIM YYaCTHHKOM MEXIYHApOIHBIX IIPO-
neccoB. Patudukamus MexayHapoqHONH KOHBEH-
MY O 3AIIATE MPaB BCEX TPYASIIUXCI-MUTPAHTOB
U WICHOB HUX ceMmell Hamaraer Ha Kazaxcran
ompezaeneHHble 00s3arenbcTBa. [lonaraeM BO3MOXK-
HBIM TIPUMEHEHUE CICAYIOMUX MEp IO MPEeA0TBpa-
HIeHUI0 HeneranbHoM murpanuu B PK. OTu mepol
npeajgaratoTcsi MexxayHapoaHON OpraHu3anueil no
MUTPAIIHAH.

1. IlpakTudeckue Mepbl: YKpeIUIeHHE TpaHull,
YKECTOUEHUE BU30BOM MOJHUTUKH, YCUICHUE TaMO-
’KEHHOTO aJMUHUCTPUPOBAHUS, PACIIUPEHHUE CETH
MIyHKTOB MUTPALIMOHHOT'O KOHTPOJIS, CO3/IaHUE CIIe-
HUATU3UPOBAHHBIX MOAPA3IACICHUA MHUTPALMOH-

HOM MOJIMIUYU ¥ TTOCTOB MUTPALIMOHHOTO KOHTPOJIS,
(hopMupoBaHUE E€IMHON CHCTEMBI aBTOMATH3UPO-
BaHHOTO KOHTPOJIS.

2. IIpeBeHTUBHBIE MEPHI. DTO IeNOpTaLHs HETle-
rajoB, y>K€ HaXOIAIUXCSl HA TEPPUTOPUH CTPAHBI.

3. 3aKoHO/aTeNbHbIE MEPHI: JeTanu3anns Heme-
raJlbHbIX MUTPaHTOB. B Haieil ctpaHe B OCHOBHOM
HeJeTalbHbIE MHTPAHTHl MPHOBIBAIOT W3 TPHUTPa-
HUYHBIX TOCyJIapcTB. Pedb uAeT o TPyAOBBIX MH-
rpaHTax.

IIpu mpoBegeHWH WUMMHIPAIIMOHHOW MOJIUTH-
KM Ba)XKHO YETKOE pasTrpaHUYEeHHE U COTJIaCOBaHHE
BEJIOMCTBEHHBIX (yHKUIMI. OCHOBHOI OpraH — 3TO
MuHucTEpCTBO BHYTPEHHHX zied. Bmecte ¢ TeM B
MIPOBEACHUY MUTPALIMOHHON ITOJIMTUKH 3aE€UCTBO-
BaHbl MECTHBIE HCIOJHUTEIbHBIE OPTaHbl, CIELHU-
aNbHbIE TOCYJapCTBEHHBIE OPTaHbl, OPraHbl IPOKY-
paTypsl, OpraHsl IOCTUIUH.

3ak/aoyenne

1. PaccmoTpeB BoOmpockl o0OecriedueHus: Haluo-
HaJIbHON 0€30MacHOCTH, MOXKHO CJEJaTh CIEIyro-
IIMe BBIBOJBI. B cUCTeMe OCHOBHBIX BUIOB yTPo3,
MMEIONINX TII00ATBHBIN XapaKTep B HACTOSIIEE Bpe-
Ms1, 0CO00€ MECTO 3aHHMAIOT CIIEYIONIHE YIPO3bI:
yIpo3a 3KOJOTHUECKOM 1 TPOIOBOJILCTBEHHOHN 0€3-
OITaCHOCTH, YTp03a HelleraJbHOH MUTPAIIHH.

[onaraem oOpaTuTh 0cOO0E BHIMAHHE Ha yTPoO-
3y MpPOJOBOJILCTBEHHOW Oe3omacHocTH Juis Pecrry-
omuku Kazaxcran. JlaHHBIE yTPO3BI MOXHO TIOPa3-
ACJIUTh Ha BHYTPEHHUEC U BHCIIHHUEC. K BHYTPCHHUM
yIrpo3aM OTHOCATCS: a) YCHIIGHUE MMIIOPTHOM 3a-
BHCHMOCTH TI0 TIPOJOBOJLCTBEHHBIM TOBapam; 0)
ype3MepHasi OTKPBITOCTh SKOHOMHUKH; B) KpUMHUHA-
TU3aIMs SKOHOMUYECKUX OTHOIIICHUH.

K BHemHuUM yrpo3aM MOXXHO OTHECTH: a) TeX-
HOJIOTMYECKYI0 OJIOKajy, OMacHOCTh KOTOPOH BO3-
pacTaer m3-3a OTCTaBaHUS B HAYYHO-TEXHUYECKOU
cthepe; 0) moTepro PHIHKOB COBITA B JaIbHEM H
OJIMKHEM 3apyOeiKbe; B) MEPEIPOU3BOJICTRO MPOJIO-
BOJIBCTBHUS B JIPYTHX CTPAHAX; 1) SKOHOMHUYECKYIO H
(hMHAHCOBYIO 3aBUCUMOCTH OT IPYTHX CTPaH.

B 3701 cBs3M mpeasaraeM BBECTH B CTaTbio 6
3akona «O HaMOHANBHOW 0E30MacCHOCTH» CIeNIy-
fomee gonoigHeHne: «OCHOBHBIMH YTIpO3aMH Ha-
LHUOHAILHON 0€30MaCHOCTH SIBIISIIOTCS: OTCYTCTBHE
JOCTyTa K 3JI0POBOMY IMHUTAHHIO; UCTOIIAEMOCTH
3eMEJIbHBIX PECYPCOB; KPYITHOMACIITaOHAasT SKCIaH-
CHd uMIopTa nmpoJ0BOJILCTBHUA, BBITCCHCHUC OTCUC-
CTBEHHBIX TOBApOIIPOU3BOTUTEIEI.

2. Takxe mojaraeM o0paTUTh 0c000€ BHH-
MaHUuEe Ha Yrpo3y HeJeraJIbHOW MUrpanuu. JTo
TaK)Xe CBA3aHO C HECTAOWJIBHOW CHUTyanueid B
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HOHHTHKO-HpaBOBOﬁ aHaJin3 yrpo3 HaIlHOHAJIHLHOH 0e301acHOCTH PeCHyGJ’II/IKI/I Kazaxcran B YCII0BUAX FJ'IOGEUII/ISaIII/II/I

ctpanax bnmxuero Bocroka, u ocobeHHo B Ad-
raHucTtane. B oToif cBsi3M momaraem HeoOXOnH-
MBIM HCIIOJIB30BaThb MeX(I[YHapOI[HBIfI OIIBIT IIO
MPENYIPEKICHUIO U NMPECCYCHUI0 HeJeralbHOM
MHTPAIUH.

3. 3akon PK «O HamuoHanbHOH 0Oe€30macHo-
CTH» OTpeAeNsieT MepedeHb yrpo3 HAlMOHATBHOU
Oe3omacHoCcTH (CT. 6), KOTOpBIE HE KOPPEIUPYIOT
C BUJaMH HaIMOHAJIbHOW Oe3omacHoctH (cT. 4). B
ATOW CBS3M IOJIaraeéM HEOOXOAUMBIM, OMUPAsCh Ha
HaydJHBIE pa3paboTKH, OPEAETUTH HOBBIE BH/IBI Ha-
LIMOHATLHON 0€30MacHOCTH M Ha 3TOH OCHOBE pas-
paboTaTh MPEATIOKEHHS] TI0 COBEPIICHCTBOBAHHIO
HeﬁCTBYIOHIHX HOPMATHUBHBIX IIPaBOBBIX AaKTOB.

3TO NMPOIOBOJIBCTBEHHAsT 0€30MacCHOCTh, OMOJIOTH-
geckasi 0€301acHOCTb.

4. B HacrosIee BpeMsl MOHATHE «HAIMOHAIIb-
Hasg O€30IaCHOCTHY» JOJDKHO IIOHUMAThCS dYepes
NpU3My TpEeX KaTeropuil: JHUYHOCTh, OOIIECTBO,
roCyaapcTBo. JTO ClefyeT W3 KOHCTUTYLIMOHHBIX
HOPM, TJIe TJIaBHOW IIEHHOCTBIO MPOBO3IJIAIICH Ye-
JIOBEK, ero mnpasa u cBoOoabl. Takum obpazom, B 3a-
KOHE MpeJiaraeéM W3MEHHUTh MOHSATHE «HALMOHAIb-
HbIE MHTEPEChI» HA JKM3HEHHO BAKHBIE MHTEPECHI
JUYHOCTH, obmiecTBa U rocyaapcrea. [Ipu sTom B
3aKOHE IoJIaraeM HeoOXOJUMbIM J1aTh OTIpecTICHE
HOHSTHUIO «OKM3HEHHO Ba)KHBIE MHTEPECHI IMYHOCTH,
00IIeCTBa U TOCYIapCTBaY.
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RESOLVING INDIVIDUAL LABOR DISPUTES
IN KAZAKHSTAN IN THE ERA OF HUMAN RIGHTS

The main role of labor law is that it harmonizes the interests of society, the state, as well as workers
and employers in the field of employment. One of the mechanisms for ensuring such a reconciliation
of interests is an effective judicial system, which must be “tuned” to the special subject composition
of labor relations; should differentiate the principles of civil and labor contracts; to provide a special
approach to the settlement of labor disputes, taking into account the vital necessity for citizens to par-
ticipate in hired labor, to receive remuneration; take into account the risk for citizens of loss of life and
health in labor relations if the employer does not comply with labor protection measures; take into ac-
count the impossibility of restoring the original position of the parties (bring the parties to their original
position) when terminating the employment contract. The study is aimed at developing the theoretical
and methodological foundations of the judicial form for resolving labor disputes. The scientific and prac-
tical significance of the work lies in the substantiation of proposals for further improving the procedures
for resolving labor disputes. Methodologically, the study was carried out using traditional methods in-
herent in legal science: formal legal (dogmatic), sociological and legal, the method of legal modeling, as
well as the critical legal method of legal knowledge. The main results are aimed at improving the current
practice of implementing the judicial form of protecting social and labor human rights.

Key words: individual labor dispute, mediator, labor conflict, justice, labor law.

E. Bypubaes*, XK. Xam3unHa

Aban atbiHAaFbl Kasak, YATTbIK, MeAArornkablk, yHusepeuteTi, KasakcraH, AAMaThbl K.
*e-mail: yermek-a@mail.ru

KasakcTaHAaFbl aAamM KYKbIFbl A9YipiHAeri
)KeKe eHOeK AayAapbiH Lewy

EH6eK KYKbIFbIHbIH 6ACTbl POAI — BYA KOFaMHbIH, MEMAEKETTIH, COHAAM-aK, >KYMbICMEH KaMTy CaAa-
CbIHAAFbI >XYMbICLLIBIAAD MEH >KYMbIC BepyLliAepAiH MYAAEAEPIH YIAECTIPY. MyAAEAEpAiH OCbIHAQM
YMAECYiIH KaMTamachli3 eTeTiH TeTIKTePAiH 6ipi TMIMAT COT Xyiteci 60AbIN TabblAaAbl, OA eHOEK KaTbiHAC-
TapbIHbIH apHaKbl MBHAIK KypamMblHa «COMKECTEHAIPIAYi» KEPeK; a3amMaTThIK, )KaHe eHOeK LapTbIH >kKacacy
NPUHUMNTEPIH aXKblPaTy KaXKET; a3amaTTapAblH, )XaAAaMaAbl eHOEKKe KaTbICybIHbIH, CbliakKbl aAYbIHbIH
OMIPAIK KQKETTIAIH eckepe OTbIpbin, eH6eK AQyAapbIH LeLlyre epeKiie K63KapacTbl KAMTaMachl3 eTy;
erep >KymbiC 6epylui eHOeKTi KopFay LapaAapbiH cakTamaca, eHOeK KaTbIHACTapbiHAA a3amMaTTapAbIH
OMIpi MEH AEHCAyAbIFbIH XKOFaATY KaymniH eckepy; eH6eK WapTbl TOKTATbIAFAH Ke3Ae TapanTapAblH
6acTarnkbl >KaFAarbiH KAATbIHA KEATIPYAIH MYMKiH eMecTiriH eckepy (TapantapAbl 0OAapAbIH 6acTankbl
OpHbIHa KeATipy). 3epTTey eHbeK AayAapblH LWeWwYAiH COT HblCaHbIHbIH, TEOPUSIAbIK, KOHE dAICTEMEAIK
Heri3AepiH AambiTyFa OarbiTTaAraH. JKYMbICTbIH, FbIAbIMU >KOHE MPAKTUKAAbIK, MaHbI3AbIAbIFbI eHBeK
AQYAQpPbIH LWewly TopTiOiH 0OAaH 8pi XKeTiAAIpY GOMbIHLLA YCbIHBICTApPAbI HEri3AeYAe. DAICTEMEAIK Typ-
FblA@H 3€epTTey 3aH FblAbIMbIHA TOH ASCTYPAI BAICTEPAI KOAAQHYMEH XKYPri3iAAi: pecMU KYKbIKTbIK,
(AOrMaTMKaAbIK), COLMOAOIMSAbIK, XXBHE KYKbIKTbIK, KYKbIKTbIK, MOAEAbAEY ©AICI, COHbIMEH KaTap
KYKbIKTbIK BGIAIMHIH KPUTMKAABIK, KYKbIKTbIK, 9AiCi. Herisri HoTuXeAep aAaMHbIH 9AEYMETTIK >KoHe
eHbeK KyKbIKTapbiH KOPFayAblH COT HblCaHbIH EHTi3YAiH KOAA@HbICTaFbl TXipUMOECiH >KeTiaaipyre
GarbITTaAFaH.

Ty#in ce3aep: xeke eHbeK Aaybl, MEAMATOP, eHOBEK XKaHXKaAbl, DAIAETTIAIK, eHOEK KYKbIFbl.

E. Bypubaes*, XK. XamanHa
Ka3axckuit HAUMOHAAbHbIN MEeAArorMyecKkunii yHMBepcuTeT umeHn Abas, KasaxcraH, r. AAmMatbl
*e-mail: yermek-a@mail.ru
Pa3pelueHne MHAMBHAYaAAbHBIX TPYAOBbIX CITIOPOB
B KasaxcraHe B 3MOXYy npasB Y€AOBEKa

OcHOBHasi pOAb TPYAOBOrO MpaBa 3aKAOYAeTCs B TOM, UTO OHO FapMOHWM3UPYET WHTEpPEechbl
o6LLecTBa, rocyAapcTBa, a Takxke paboTHMKOB M pabotoaateseit B cdepe 3aHsTOCTU. OAHUM U3
MeXaHM3MOB oObecrneveHusi Takoro COrAACOBaHWUS MHTEPecoB sBAseTcs 3ddekTrBHas cyaebHas
cucTeMa, KoTopasi AOAXKHA ObiTb «HACTPOEHA» Ha 0COObIN CyObEKTHbIA COCTAB TPYAOBbBIX OTHOLLEHWI;
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CAEAYET pa3AMuaTb MPUHLMMbI  3aKAKOUEHMS [PAXXAAHCKO-TPABOBbIX W TPYAOBbIX AOrOBOPOB;
ob6ecneynTb 0CobbIN MOAXOA K Pa3PELIEHUNIO TPYAOBbIX CMIOPOB C YYETOM XKM3HEHHOM HEOOXOAMMOCTU
yyacTus rpaxkAaH B HAEMHOM TPYAE, MOAYYEHUSI BO3HArPaXKAEHUS; YUMTbIBATb PUCK MOTEPU XKM3HU
M 3A0POBbS IPaXkKAaH B TPYAOBbIX OTHOLLEHUSIX MPU HECOOAIOAEHMM paboToAATEAEM MEP MO OXpaHe
TPYAQ; YUMTbIBaTb HEBO3MOXXHOCTb BOCCTAHOBAEHWMS UCXOAHOIO MOAOXEHUS CTOPOH (MpuBeAEHMs
CTOPOH B UCXOAHOE MOAOXKEHME) MPU PaCTOPXKEHNM TPYAOBOIO AOroBopa. MccaeaoBaHMe HanpaBAEHO
Ha pa3paboTKy TeopeTUKO-METOAOAOTMYECKMX OCHOB CyAe6HOM (hOpMbl paspeLleHust TPYAOBbIX
cnopoB. HayuHas 1 npaktuyeckas 3HaYMMOCTb PaboTbl 3aKAKOYAETCS B 060CHOBAHMM MPEAAOXKEHMI
Mo AAAbHENMLLIEMY COBEPLUEHCTBOBAHMIO MOPSIAKA paspeLleHUsl TPYAOBbLIX CMOPOB. MeToAOAOrMUYEeCcKH
MCCAEAOBaAHME MPOBOAMAOCH C MUCMOAb30BAaHMEM TPAAMLMOHHbBIX METOAOB, MPUCYLLMX IOPUANYECKON
Hayke: (pOPMaAbHO-TIPABOBOI0 (AOrMaTMUYECKOr0), COLMOAOIrMUYECKOrO M NPaBOBOI0, METOAA NMPABOBOI0
MOAEAUPOBAHUS, a TakXe KPUTMYECKOro MpaBOBOr0 METOAA MPaBOBOro Mo3HaHus. OCHOBHble
pe3yAbTaTbl HAMpPaBAEHbl HA COBEPLUEHCTBOBAHME CYLLECTBYIOLLEN MPAKTUKM peaAmsaumn CcyAeOHOM

(hOpMbl 3aLUMTbI COLMAABHBIX 1 TPYAOBBIX MPaB YeAoBeka.
KaroueBble cAoBa: MHAMBUAYAAbHBIN TPYAOBOM CMOpP, NOCPEAHMK, TPYAOBOM KOH(AUKT, CrpaBeA-

AVMBOCTb, TPYAOBOE MpPaBo.

Introduction

The reforms of the Kazakhstani labor market
that have taken place over the past five years were
initiated to solve the problems of defining the bound-
aries of state interference in the sphere of labor rela-
tions between the employer and employees, the dis-
tribution of their roles and responsibilities, as well
as the introduction of the principle of self-regulation
in labor relations, with the strengthening of the po-
tential of collective bargaining and agreements, in
areas such as recruitment, relocation and dismissal
of workers, working hours, conditions and remuner-
ation for their work. Liberalization was intended to
find a new balance between the flexibility desired by
business and the required social protection of work-
ers and to bring the law in line with modern changes
in the field of labor. Kazakhstan’s 2016 Labor Code
was meant to modernize labor relations from a much
broader perspective — to revive the spirit of coop-
eration at both the individual and collective levels,
to strengthen judicial protection of workers in or-
der to ensure wider recognition of the importance
of investment in human capital and respect for the
individual employee, his family obligations. Despite
the liberalization carried out, improving the quality
of legal support for labor human rights, regulation in
this area is not devoid of a number of shortcomings:
the percentage of labor disputes is still high, and
real mechanisms for preventing labor conflicts that
give rise to dangerous social confrontations have not
been created.

Issues of the practice of resolving labor disputes
were not the object of comprehensive study of the
Kazakhstani legal science. If the judicial procedure
for resolving labor conflicts in the domestic science
of labor law, social security law has been studied in
limited publications (Issayeva, 2020; Galiakbarova,

2016; Khamzina, 2020), then in foreign science the
possibilities of alternative methods of resolving la-
bor disputes (Brown, 2012; Fox, 2005; Johnson,
2010), assessing the effectiveness of the judicial
form of protection of labor rights (Sugeno, 2006;
Radoja, 2019; Chipea, 2013), dispute resolution sys-
tems on social security (Yanyuan, 2005; Langford,
2008; Ramcharan, 2005; Arango, 2016) have been
studied extensively, but mainly concerning national
legal conditions and institutions.

In Kazakhstani legal science, there are no spe-
cial studies, the subject of which would be materi-
als of judicial practice on labor disputes. From this
position, the co-authors of this article obtained from
official open information databases extensive data
on labor conflicts considered by the courts, which
were critically analyzed and systematized to form
a reliable baseline for research. In Kazakhstan, in-
formation on litigation (for the most part) is freely
available.

Method

Methodologically, the study built from the po-
sition of identifying significant shortcomings of
the judicial form of protecting the labor rights of
an individual, including from the point of view of
assessing the accessibility of judicial procedures,
ensuring effective mechanisms for protecting the
rights of workers. The adversarial form of the civil
procedure subjected to critical analysis, which does
not take into account the employee’s limited ability
to provide evidence in a dispute with the employer,
as well as fundamentally different opportunities for
employers in access to qualified legal assistance,
and therefore in access to justice.

Methodologically, the research was carried out
using traditional methods inherent in legal science:
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formal legal (dogmatic), sociological and legal, le-
gal modeling method, as well as the critical legal
method of legal knowledge.

A formal legal method that allow, exclusively
within the framework of sources of law, without dis-
traction to other social objects, to analyze the cur-
rent state of legal regulation of the judicial form of
protection of labor rights, determine the quality of
legal norms, and formulate conclusions.

The use of the sociological and legal method al-
lows collecting and processing court decisions on
labor disputes, identifying common claims, typical
mistakes in law enforcement, generalizing judicial
practice in courts of all instances.

The critical legal method of legal knowledge
applied when justifying the required changes in the
material and procedural legislation, as when ana-
lyzing RR as the most important source of regu-
lation of labor relations. Naturally, RR does not
directly regulate individual or collective labor re-
lations, however, the provisions of RR are a kind
of benchmark, a standard for the development of
labor and relations directly related to them, the
lawful behavior of their subjects. And the most im-
portant function of the RR is to provide clarifica-
tions on the issues of judicial practice to resolve
labor disputes in conciliation commissions and
courts. RR acquires particular significance in the
context of instability of labor legislation, the pres-
ence of many gaps and contradictions in it, as well
as in the circumstances of a decrease in the role of
normative regulation of hired labor, when the lib-
eralization of legal regulation of employment that
took place five years ago was not supported by an
increase in the level of legal culture, strengthening
of the principle of sustainability and the legality of
contractual regulation of labor relations.

The critical legal method ensures the identifica-
tion of the shortcomings of the current edition of
the RR: the lack of a proper structure, which would
in fact reflect the clarification of issues of judicial
practice in various categories of labor disputes. The
content of the RR’s clarifications is not sufficient for
the correct resolution of typical labor disputes; some
conclusions of the RR are in conflict with the provi-
sions of the Labor Code.

Methodology for collecting primary (initial) in-
formation:

- desk research: law enforcement practice, re-
ports related to the functioning in Kazakhstan of the
judicial form of protection of labor rights of the in-
dividual, analysis of documents and statistical data
of courts, generalization of examples from judicial
practice using the monitoring method, as well as ex-
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amples of best foreign practice in the work of spe-
cialized courts, international universal standards of
access to justice in labor disputes;

- content analysis of publications in special
groups created on the social network Facebook by
judges, lawyers, judicial representatives on improv-
ing the organization of the judicial system, expand-
ing access to justice, discussing practical and theo-
retical problems of considering and resolving labor
disputes; as well as comments and publications on
the Taldau forum specially created by the Supreme
Court (https://office.sud.kz/forumTaldau/index.xht-
ml).

We have identified, but not limited to, the fol-
lowing sources of collection of primary information:

- special electronic services of the Supreme
Court of the Republic of Kazakhstan (Judicial Office
https://office.sud.kz/, Bank of Judicial Acts https://
sud.gov.kz/rus/court-acts), which provide an oppor-
tunity to remotely search for court documents and
cases; information on the results of sociological sur-
veys and assessments of the activities of the courts
of the Republic of Kazakhstan;

- statistical data on the consideration of civil
cases by the Supreme Court (http://sud.gov.kz/
rus/content/statisticheskie-dannye-o-rassmotrenii-
grazhdanskih-del); reports on the work of the courts
of the first instance for the consideration of civil
cases, presented on the information service of the
Committee on Legal Statistics and Special Records
of the General Prosecutor’s Office of Kazakhstan
(qamgor.gov.kz);

- materials and recommendations of conferences
and other dispute platforms organized by the Su-
preme Court, as well as materials from special edi-
tions of the Supreme Court;

- the results of previous studies on related is-
sues related to the subject of this article, including
those published in peer-reviewed scientific journals,
a generalization of the foreign practice of the func-
tioning of special courts considering labor disputes;
ILO instruments, OECD special reviews.

Review of judicial practice in labor disputes

The generalization of judicial practice made it
possible to distinguish the following types of labor
disputes in legal relations, from which they arise:

- labor disputes arising from the violation of la-
bor relations;

- arising from the violation of employment rela-
tions with this employer;

- arising from the violation of social-partnering
relations;
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- arising from the violation of relations on the
participation of employees (their representative
bodies) in the management of the organization;

- arising from the violation of relations on vo-
cational training, retraining and advanced training
with this employer;

- arising from a violation of relations on mate-
rial responsibility of the parties to the employment
contract;

- arising from the violation of relations for su-
pervision and control over the observance of labor
legislation;

- arising from the violation of relations for the
resolution of labor disputes;

- arising from the violation of relations on com-
pulsory social insurance, social security.

In accordance with the Labor Code, the main
ways to protect labor rights are:

- self-protection by employees of labor rights;

- protection of the labor rights of workers by
their representatives (trade unions);

- state supervision and control over the obser-
vance of labor legislation (local labor inspection
body, prosecutor’s office);

- appeal to special bodies considering labor dis-
putes;

- judicial protection. Since the judicial form
has a priority in relation to other forms of resto-
ration of violated rights, which is due to the con-
stitutional right of everyone to judicial protec-
tion of their rights and freedoms, then in deter-
mining various forms of protection of rights, the
judicial form plays a leading role as a universal,
historically established, thoroughly regulated by
the norms of civil procedural law. It provides re-
liable guarantees for the correct application of
the law. Despite the introduction in Kazakhstan
since 2016 of the practice of mandatory pre-trial
settlement of individual disputes by conciliation
commissions created at workplaces, the number
of appeals to the court has not fundamentally de-
creased. In the period from 2016 to 2019 an av-
erage of 8400-8200 claims on labor disputes was
received by the courts annually, civil proceed-
ings were initiated on average in 7200 claims,
and about 4000-4400 claims were considered
and adjudicated annually (Khamzina et al., 2020;
Kazakhstan, 2020a).

The global COVID — 19 pandemic did not affect
the number of appeals to the courts for the consider-
ation of labor disputes. In 2020, Kazakhstani courts
received about 7,200 claims for violations of labor
rights, of which about 30% are claims for the pay-

ment of wages, 10% are claims for reinstatement at
work (Kazakhstan, 2020a).

An analysis of judicial practice shows that, in
general, disputes of this category are resolved cor-
rectly. The decisions made mainly meet the require-
ments of civil procedural legislation, the courts cor-
rectly apply the substantive law, take into account
the explanations of the Supreme Court of Kazakh-
stan, the Labor Code, the legal position on specific
disputes expressed by the Supreme Court in reviews
of judicial practice.

At the same time, there are also mistakes; in
2019, the appellate courts canceled and changed
about 30% of the total number of appealed decisions.
It should be noted that some mistakes are made from
year to year, which indicates that judges do not care-
fully follow the established judicial practice. The
subject of proof is not always correctly determined,
the circumstances that are important for the case are
not fully established. Errors are also allowed in the
application and interpretation of substantive law.
The analysis showed that cases have appeared in
judicial practice, when considering which it is nec-
essary to be guided by special legislation, since, by
virtue of a direct indication contained in the law,
the norms of labor law are not subject to application
when considering arisen disputes. In resolving these
disputes, judges are guided by the Labor Code of
Kazakhstan.

Speaking about the quality of court decisions
rendered by judges of first instance, it should be said
that often court acts are “cluttered” with a listing of
case materials, and explanations of the parties and
witnesses, the text of the statement of claim are fully
provided. At the same time, as a rule, in such deci-
sions there is practically no reasoning, the conclu-
sions of the court on the stated requirements. And
this is not only a problem of decisions made in labor
disputes. Errors are allowed when determining the
jurisdiction of labor disputes: when exercising the
plaintiff’s right to choose a jurisdiction at his own
discretion, as well as when applying the statute of
limitations for going to court.

Courts rarely use the provisions of ratified in-
ternational acts guaranteeing the labor rights of the
individual when motivating their decisions. So, in
2019, courts issued 179 decisions using the Interna-
tional Covenant on Economic, Social and Cultural
Rights, 22 — using the International Convention on
Rights of Persons with Disabilities (Kazakhstan,
2020a). At same time, the courts are the final link in
the implementation of international standards for the
protection of human rights (Sarsembayev, 2016).
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The shortcomings of the judicial system that
hinder the effective protection of labor rights

The question of the effectiveness of mechanisms
for the protection of labor rights is closely related
to ensuring access to justice. Access to justice is
at the heart of inclusive growth and plays a central
role in ensuring the well-being and sustainable de-
velopment. Effective access to justice helps resolve
disputes that are at the heart of people’s lives, pro-
motes government accountability, and gives people
and businesses confidence to enter into and enforce
contracts. Access to justice refers to the ability of
people to seek a fair solution to judicial problems
(an issue that raises legal questions) and to protect
their rights in accordance with the human rights
standards; if necessary, through impartial formal or
informal institutions and with appropriate legal sup-
port (OECD/Open Society Foundations, 2019).

A reliable system of justice also supports the
rule of law, good governance, and efforts to address
issues of inequality and problems of development.
There is growing evidence of a complex relationship
between unequal access to justice and broader socio-
economic gaps. Failure to access justice can be both
a result and a cause of disadvantage and poverty.
Unmet needs for justice can lead to social, physical
and mental problems, reduced productivity, and re-
duced access to economic opportunities, education,
and employment. Unresolved legal problems do not
allow people, businesses and society as a whole to
reach their full potential (OECD, 2019).

The general shortcomings of the judicial system
that hinder the effective protection of labor rights
of citizens: high workload of courts, restrictions on
access to justice. However, this general argument,
which applies to all areas of the administration of
justice, is “superimposed” on the following facts.

Labor law are little developed from the stand-
point of the legal science of Kazakhstan. A review
of dissertations defended for academic degrees in
Kazakhstan for the period from 1992 to 2020 (Ka-
zakhstan, 2020b) allows us to draw the following
conclusions. In total, in all branches of science,
26915 dissertations were defended at the beginning
of April 2020, of which on the legal problems of
the sphere of wage labor, employment, about 40 dis-
sertations were defended during this period. In turn,
about 30 of them are candidate dissertations on la-
bor law, 5 are doctoral studies; as well as 5 PhD dis-
sertations — on the problems of employment, hired
labor. That is, the scientific and legal support for the
problems of hired labor in Kazakhstan is at a mini-
mum level.
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The fact that representatives of legal science
do not show interest in subject of legislative regu-
lation of employment directly affects the quality of
educational process, is confirmed by absence, with
some exceptions, of special literature and reviews.
At same time, the branch of labor law have a very
complex specifics, this area is one of most “sensi-
tive” for a person, it is common here that most vul-
nerable groups of population that have neither mate-
rial nor physical resources fall into the orbit of legal
proceedings. The above aspects require the state to
pay more attention to this area of justice, create spe-
cial mechanisms for restoring violated rights, and
protect vital interests. The following factor follows
from the above circumstances.

The mechanism for ensuring a reconciliation of
interests is an effective judicial system, which must
be “tuned” to the special subject composition of
labor legal relations, should differentiate the prin-
ciples of civil and labor contracts, provide a special
approach to the settlement of labor disputes, taking
into account the vital necessity for citizens to partic-
ipate in hired labor, receive remuneration, take into
account the risk for citizens of loss of life and health
in labor relations if the employer does not comply
with labor protection measures, take into account
the impossibility of restoring the original position of
the parties when terminating the employment con-
tract.

Wage labor is characterized by the fact that a
person “sells, transfers” to the employer the most
expensive thing that he/she has: knowledge, skills,
and time. We are dealing with an animate subject
of wage labor — labor force, which determines the
specifics of the branch of labor law, its meaning
and content, since wage labor requires a special
approach to legal regulation, considering that the
health and life of the employee must be fully pro-
tected in labor relations. Wage labor is a non-re-
coverable category that cannot be returned in kind
when terminating the employment contract, if the
employment contract is declared invalid or illegal,
it is impossible to bring the parties to the employ-
ment contract to their original position. The sphere
of wage labor and the legal norms regulating it are
not limited only to labor relations, it also includes
such areas of public life as employment, profes-
sional training and professional development, so-
cial partnership, and control activities in the sphere
of employment carried out by specialized compe-
tent officials and bodies.

The Supreme Court does not have specialists in
labor and social security law who can prepare and
provide high-quality explanations of legislation and
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law enforcement in this area of public relations. This
conclusion is based on the analysis of the results of
generalization of legislation’s application practice
by courts, presented by the Supreme Court of the
Republic of Kazakhstan (SC) in the regulatory Res-
olution No. 9 “On Particular Issues of Legislation’s
Application by Courts in resolving Labor Disputes”
dated October 6, 2017 (hereinafter — RR). The RR is
the most important source of regulation of labor re-
lations in terms of the content of Paragraph 1, Arti-
cle 2 of the LC, which stipulates that the labor legis-
lation of the Republic of Kazakhstan is based on the
Constitution and consists of the LC, laws and other
regulatory legal acts, which means that the national
labor legislation includes the considered RR. Natu-
rally, the RR does not directly regulate individual
or collective labor relations, but the provisions of
the RR are a kind of reference point, a standard for
the development of labor and directly related rela-
tions, and the lawful behavior of their subjects. And
the most important function of the RR is to provide
explanations on the issues of judicial practice for the
settlement of labor disputes in conciliation commit-
tees and the courts. The RR is particularly important
in conditions of instability of labor legislation, the
presence of many gaps and contradictions in it, as
well as in circumstances where the role of normative
regulation of wage labor has been reduced, when
the past liberalization of legal regulation of employ-
ment has not been supported by an increase in the
level of legal culture, strengthening the principle of
stability and legality of contractual regulation of la-
bor relations.

The analysis of the RR content allows you to
verify its insufficient elaboration, many contradic-
tions and outdated provisions, a large volume of ci-
tations of the LC rules, and the limitations and futil-
ity of the wording of certain paragraphs. Also, the
inventory item has the following disadvantages:

- limited explanation of the procedural proce-
dure for applying to the court and considering cases
arising from employment and directly concerned re-
lations;

- in fact, there is no explanation of the most im-
portant aspects of labor disputes;

The inventory item does not have a coherent
structure that reflects the dynamics of labor rela-
tions. The current version of the RR does not meet
the requirements for the quality level of the norma-
tive legal act and does not have a proper structure
that would actually reflect explanations of judicial
practice in various categories of labor disputes. The
content of the RR explanations is not sufficient for
the correct resolution of typical labor disputes, and

some of the RR conclusions contradict the provi-
sions of the LC (Khamzina, 2019).

Besides, the research highlights the follow-
ing disadvantages of labor disputes in Kazakhstan
courts: lack of a clear hierarchy of the labor law-
sources: the law, social partnership agreement, col-
lective contract, labor contract, non-recognition of
CPC agreements as normative sources of law; and
contradictions of court decisions to labor legislation
(Khasenov, 2020).

In aggregate, we believe that the above theses
should be considered in the establishment of special-
ized labor courts in Kazakhstan that ensure the pro-
tection and restoration of the most important rights
of individuals to work and social protection, provid-
ing for living conditions that ensure human dignity,
equality, and a minimum level of social guarantees.
The creation of labor courts in the system of gen-
eral jurisdiction would bring the consideration of
disputes arising from labor, directly related to them,
as well as social and security relations to a qualita-
tively new level, increase its effectiveness, and con-
tribute to achieving uniformity of law enforcement
in these areas throughout the country.

Recommendations for improving the efficien-
cy of the non-judicial form of protection of labor
rights

The creation of courts for labor disputes, in
our opinion, is not the only approach to solving the
problems of effective resolution and prevention of
relevant conflicts. At the same time, this direction
requires in-depth scientific and practical analysis
and assessment from the standpoint of alternative
ways of protecting the labor rights of the individual.

In recent decades, the state has promoted the
idea of forming structures for pre-trial consider-
ation of individual labor disputes. Research consid-
ers alternative dispute resolution processes as a way
to avoid costly and lengthy litigation and in some
circumstances may improve access to justice for in-
dividuals (MacDermott and Riley, 2011). The main
forms of alternative dispute resolution (hereinafter —
ADR) in Kazakhstan are currently conciliation com-
missions for individual labor disputes, while for col-
lective labor disputes ADR forms are conciliation
commission, labor arbitration, and mediation. It is
also possible to resolve a collective labor dispute by
conducting direct negotiations. However, due to the
LC classification of labor disputes into individual
and collective, there is a situation when out-of-court
settlement of individual labor disputes is possible
only in conciliation commissions and through me-
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diation, while for collective labor disputes a closed
list of ways to resolve them is established. Accord-
ing to the co-authors of this study, a single and at the
same time open list of ways to resolve labor disputes
should be provided for all.

Another way to resolve labor disputes with the
participation of an intermediary is the mediation
procedure, the regulation of which currently re-
quires changes.

The combined analysis allows us to identify
conditions in Kazakhstan that currently do not al-
low expanding the application of mediation to labor
disputes.

First, since the parties to the labor dispute have
the right to determine whether a mediator imposed
any decision on the dispute, and the degree of com-
pulsory execution of such decisions, the employer
can always ignore the result, which is inappropriate
for him/her, and the employee will have to apply to
court.

Second, the costs associated with conducting
mediation procedures are currently several times
higher than the costs associated with applying to the
court for protection of the violated right. Third, the
legislator has established insufficient requirements
for the qualification of mediators in the field of labor
law. Fourthly, there are general problems with the
work of mediators without industry affiliation such
as: low awareness of the population about media-
tion procedures, low confidence in them; as well as
the lack of state control over the quality of training
of professional mediators by relevant organizations;
standards of appropriate training; state coordina-
tion and regulation of many different organizations
of mediators that do not have a common center and
conditions for interaction. It may be necessary to
consider the use of judicial mediation to ensure that
this procedure is free of charge for the parties to the
labor dispute by financing it from the state budget.
We recommend that the Ministry of Labor and So-
cial Protection include in its functions maintaining a
list of recommended mediators, resolving labor dis-
putes directly on the law as well as the guidelines for
the resolution of labor disputes through extrajudicial
procedures.

Mediation is designed to qualitatively improve
the implementation of the right of the parties to an
employment contract to resolve the conflict through
appropriate and informal procedural choices. How-
ever, the rhetoric is ahead of the reality: our current
legal process and practice are largely weighted in
favor of a single adversarial structure-litigation, al-
though judicial procedures are not always the most
effective way to solve legal problems (Alvarez,
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2015). The mediation method of settlement of la-
bor disputes has some advantages compared to state
proceedings, such as: no problems with jurisdiction
and missing the deadline for applying for a dispute
resolution; speed in resolving the conflict (unlike the
court, the mediator does not need to obtain evidence
in the case, appoint expertise, call witnesses to tes-
tify, etc.); reducing the risks of non-compliance with
the decision agreed by the parties, since it is made
voluntarily and does not contain elements of coer-
cion; confidentiality of information that appears in
the negotiation process; maintaining positive rela-
tions between the disputants, restoring a favorable
microclimate in the labor group; reaching a compro-
mise without forceful pressure on the subjects of la-
bor relations; reducing the costs of the parties to the
dispute and the state (Golovina, 2013).

In general, alternative resolution of labor dis-
putes in Kazakhstan needs to improve coherence
and adapt various mechanisms used to the needs of
participants in the relevant dispute relations. There
is a need to develop a comprehensive strategy for
additional forms of dispute resolution through me-
diation, pre-trial reconciliation, ombudsmen, ar-
bitration, and other mechanisms. It is necessary to
expand mediation in all areas of the labor sphere,
to strengthen the potential and status of subjects of
the alternative dispute resolution system, and to in-
crease the awareness of citizens and legal entities
about their potential. The issue of improving the ef-
ficiency of courts in labor disputes due to greater
clarity of jurisdiction and meritocracy of decision-
making is relevant.

Summarizing the experience of conducting
pre-trial settlement of individual labor disputes
in individual member states of the OECD (Lithu-
ania, Estonia, Latvian, Ireland, Czech Republic,
Italy), we can state that we have not identified in
the legislation of any country the shortcomings that
the activities of the conciliation commission in Ka-
zakhstan have. These defects are as follows: the lack
of professionalism in the composition and work of
the Kazakhstan conciliation commission; in OECD
states, the relevant entities act exclusively on a pro-
fessional basis, including with the requirements for
the qualifications of members of various commis-
sions, tribunals and their presidents. Second, in all
the OECD states where pre-trial conciliation bodies
operate, there are no possibilities for them to depend
on the employer in any way, the Kazakhstan concili-
ation commission is organizationally, morally and
materially subordinate to the will of the employer.
Third, in Kazakhstan, the conciliation commission
is not a permanent body, which does not correspond
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to the conditions of the reviewed OECD states; if
the conciliation entities are not permanent, then in
the OECD states the right to directly file a claim to
the court is provided, bypassing the pre-trial pro-
cedure. Fourth is non-involvement of Kazakhstani
state bodies in the procedures of functioning of the
conciliation commissions, which operate on their
own; The State Labor Inspectorate and the Ministry
of Labor and Social Protection of the RK population
do not interfere in the work of commissions, do not
control their work, the decisions made, the composi-
tion and professionalism of the members.

Conclusion

The study promotes legal dialogue between rep-
resentatives of theoretical legal science and repre-
sentatives of the justice system, practicing lawyers
interested in improving domestic judicial practice.
The recommendations and conclusions drawn from
the study stimulate discussion on ways to improve

a justice system that operates in line with universal
human rights standards at work.

The theoretical results of the study make it
possible to generalize and supplement the existing
knowledge with forms and means of protecting la-
bor rights. The practical application of the research
results consists in the development of proposals for
amendments and additions to the Labor Code, the
Civil Procedure Code and other regulatory legal
acts, as well as in the preparation of proposals for
clarification by the Supreme Court of the Russian
Federation. Kazakhstan on the introduction of re-
storative justice in judicial practice in the field of
individual labor rights.
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METOAOAOTUYECKUE OCHOBbI TPEX3BEHHOM MOAEAU
YITOAOBHOIO INMPOLUECCA
(no matepnanam Pecnybankm Kasaxcran)

B cBoem [NocaaHmm Hapoay KasaxctaHa «KasaxcTtaH B HOBOWM peaAbHOCTU: BpeMa AeMCTBUMIM» OT 1
cenTa0ps 2020 roaa MpesnaenT Pecnybamkm Kazaxcran K.-XK.K. Tokaes BceM BETBAM roCcyAapCTBEHHOM
BAQCTU AQA MOPYYeEHME: BHEAPUTb TPEX3BEHHYIO MOAEAbL YTOAOBHOIO NMpoLiecca C YeTKMM pa3AeAeHneM
MOAHOMOYMIA, HA OCHOBE COXpaHeHusl GaAaHCa B KOHTEKCTE CUCTEMbl CAEPXKEK M MPOTMBOBECOB,
CO3AAHUS Ha KaXKAOM 3Tarne 3pdekTUBHbIX (PUAbTPOB. BbIMOAHEHME AQHHOrO MopyyeHus Tpebyet
OT YNOAHOMOYEHHbIX OPraHOB peLLeHUs KOMIMAeKCa 3aaad, KOTOpble B CBOE COBOKYMHOCTU AOAXHbI
€cnoco6CcTBOBaTb CO3AAHMIO HAAAEXKALLIMX YCAOBUI AAS DAPPEKTUBHOIO PYHKLMOHMPOBAHUS CUCTEMBI:
«MOAMLIEMCKMIA — NPOKYPOP — CyA». B 0OCHOBe Tako MoAEAM YCMaTpMBaeTCs onbIT cTpaH OpraHun3aumm
3KOHOMMYECKOro coTpyAaHuyecTBa 1 pa3sutug (OICP). OcHoBHOE NpenMyLLeCTBO TaKOM MOAEAMU, KaK
ytBepxaaet MpesmaeHT PK K.-)K.K. TokaeB, cocTouT B ocAabAeHMM 06BUHEHMS U MPEeAOTBpaLLEeHNN
HEe3aKOHHOro BMELLATEAbCTBA B YTOAOBHOE CyAONMpPOU3BOACTBO.

LleAbto nccaepA0BaHMS SIBASIETCS YCTAHOBAEHME METOAOAOTIMYECKMX OCHOB BHEAPEHMS B YTOAOBHbII
npouecc Ka3axcrtaHa eBponenckon MOAEAN MPOM3BOACTBA MO YTOAOBHOMY AeAy. Maes nccaepoBanms:
HaLIMOHAAbHAS MOAEAb YTOAOBHOIO CYAOMPOM3BOACTBA AOAXKHA ObiTb MPUOAMMKEHA K €BPOMEeitCcKon
MOAEAM, HO He BbITb ee Konmen.

HayuHas 3HauMMmocCTb paboTbl: (POPMYAMPOBAHME HAYUHbIX MPEAMNOCLIAOK AAS MPABOMEPHOM
aAanTauumy Ka3axCTaHCKOM MOAEAM YTOAOBHOTO NpoLiecca K eBpornenckon. [NpakTnyeckas 3HaUMMOCTb:
dopMyAMpPOBaHME MPEAAOXKEHUIA AAS BHECEHUS M3MEHEHUIA N AOMOAHEHMI B AencTBytowmin YITK PK.

MeToAOAOIrMS MCcCAeAOBaAHUS: COBOKYMHOCTb METOAOB AOMMKO-NPaBOBOro aHaAM3a HOPM MpaBsa,
KOMMapaTMBUCTUKM, AMAAEKTUYECKOIO NMOAXOAQ K MpoLeccam TpaHcdopmaLmMm NpaBoBbiX (heHOMEHOB
B MPaBOBbIE SIBAEHMSI.

LleHHOCTb MPOBEAEHHOrO MCCAEAOBaHMS: BOCMOAHEHME OTAEAbHbIX MPOGEAOB B METOAOAOrMM
UCCAEAOBaHMS NPoOAEM B cdhepe YroAOBHO-MPOLIECCYAAbHOrO Mpasa.

Pe3yAbTaTbl NICCAEAOBAHMS UMEIOT MPAKTMYECKYIO HAMPaBAEHHOCTb M MOTYT ObITb UCMOAb30BaHbI B
NpPaBOTBOPYECKON AESITEABHOCTM, CBI3aHHOM C yCOBepLUEHCTBOBaHMEM HOpM aericTBytouwero YK PK.

KAtoueBble caoBa: Tpex3BeHHast MOAEAb YTOAOBHOIO MpoLecca, METOAOAOIMS, KOHCTUTYLIMOHHOE
npaBo, 3alimMTa NpaB YeAoBeKa B yTOAOBHOM MpoLiecce.

B.Kh. Toleubekova*, T.B. Khvedelidze, N.B. Kalkayeva

Abai Kazakh National Pedagogical University, Kazakhstan, Almaty,
*e-mail: madina_khv@mail.ru

Methodological bases of the three-link model criminal proceedings
(based on materials of the "epublic of Kazakhstan)

In his address to the people of Kazakhstan “Kazakhstan in the New Reality: Time for Action” dated
1 September 2020, the President of the Republic of Kazakhstan K.-Zh. Tokayev charged all branches of
the state power to introduce a three-link model of the criminal process with a clear division of powers,
based on maintaining a balance in the system of checks and balances, and creating effective filters at
each stage. The implementation of this instruction requires the authorized bodies to solve a set of tasks,
which, taken together, should create the right conditions for the effective functioning of the system:
“police officer — prosecutor — court”. The experience of the countries of the Organization for Economic
Cooperation and Development (OECD) is seen as the basis for such a model. The main advantage of
such model, as the President of RK K.-J.K. Tokayev states, is to weaken the prosecution and to prevent
illegal interference in criminal proceedings.

The purpose of the study is to establish methodological foundations for the introduction of the Euro-
pean model of criminal proceedings in the criminal process of Kazakhstan. The idea of the research: the
national model of criminal proceedings should be close to the European model, but not be a copy of it.
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Scientific Significance of the work: formulation of scientific prerequisites for legitimate adaptation of
the Kazakhstani model of criminal proceedings to the European model. Practical significance: formula-
tion of proposals for amendments and additions to the current Criminal Procedure Code of the RK.

Methodology of research: a set of methods of logical-legal analysis of law norms, comparativism,
dialectical approach to processes of transformation of legal phenomena into legal phenomena.

Value of the conducted research: filling of certain gaps in the methodology of research of problems
in the sphere of criminal procedural law.

The results of the study has a practical orientation and can be used in the law-making activities re-
lated to the improvement of norms of the current Criminal Procedure Code of RK.

Key words: three-link model of criminal procedure, methodology, constitutional law, human rights
protection in criminal proceedings.
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K bIAMBICTbIK, iC XYPri3yAiH, ylu 6ybIHAbI MOAEAbAIH, dAICHAMaAbIK Herizaepi
(KasakcTaH Pecny6AMKacbIHbIH, MaTepUaAAAPbl 6OMbIHLLIA)

KasakcraHn PecniybamkacbiHbib, [pesnaenTi K.-)K K. Tokaes 2020 xbiAfbl 1 KblpKyiiekTeri «KaHa
>KaFparaarbl KasakcTaH: ic-kMMbIA Ke3eHi» aTTbl KasakcTaH XaAkbiHa >KoAAQyblHAQ MEMAEKEeTTIK
OUAIKTIH GapAbIK, TapMaKTapbIHa: TEXKEMEAIK 8Pi TEME-TEHAIK >KYiMeCi MOHMOTIHIHAE TEHrepPIMAI cakTay,
oapbip Ke3eHAE TMIMAI Cy3riAep Kypy Heri3iHAE OKIAETTIKTepPiH HakTbl GOAe OTbIPbIM, KbIAMbICTbIK,
NPOLUECTIH Yii OybIHAbI MOAEAIH €eHridy TypaAbl Tancbipma Oepai. OcCbl TancbipMmaHbl OPbIHAQY
YOKIAeTTI opraHaapAaH MIHAETTEpP KelUeHiH LeLlyAi TaAamn eTeAi, 0Aap 63 XXMbIHTbIFbIHAQ «MOAULINS
— MPOKYPOP — COT» XXYMECIHIH TUIMAI XKYMbIC iCTeyi YLiH TUICTi KaFaalAap >kacayFra blKMaA eTyi THiC.
MyHAQM MOAEABAIH HEri3iHAE SKOHOMMKAABIK, bIHTBIMAKTACTbIK, )KOHEe Aamy YiibiMbl (SbIAY) eaaepiHin,
Toxipmbeci 6arnkaabin otbip. KP IMNpesmaenTi K.-)K.K. Tokaes anTkaHAaM, MyHAQn MOAEABAIH 0OacTbl
APThIKLWbIAbIFbI albINTayAbl ACIPETY XKOHE KbIAMBICTbIK, COT OHAIPiCiHE 3aHCbI3 apaAACyAbIH AAAbIH aAy
60AbIN TabblAAADI.

3epTTeyAiH MakCaTbl KbIAMBICTBIK, iC OOMbIHIIA OHAIPICTIH eyponaabik, MOAEAIH KasakcTaHHbIH
KBIAMBICTbIK, MPOLECIHE EHTi3yAiH SAiCHaMaAbIK, HerispepiH OeAriaey 6GOAbIN Tabblaaabl. 3epTTey
MAESCbI: KBIAMBICTbIK, iC XKYPri3yAiH YATTbIK, MOAEAI €YpPOraAblk, MOAEABIE XakbiH 6OAYbI kepek, Gipak,
OHbIH, KeLLipMeci 60AMaybl Kepek.

KYMbICTbIH, FBIABIMW MAHbI3AbIAbIFbI: KbIAMBICTbIK, MPOLIECTiH, Ka3aKCTaHAbIK, MOAEAIH eyporaAbIk,
MOAEAbIe 3aHAbl OEMIMAEY YLUIH FbIABIMM AAFbILLIAPTTAPAbBI KAAbINTACTbIPY. [1pakTMKaAbIK, MaHbI3AbI-
AblFbl: KP KoApaHbicTarbl KIK-He e3repicTep MeH TOAbIKTbIPYAQp EHTi3Y YLLiH YCbIHbICTAp TYXXbIPbIMAAY .

3epTTey aAicTEMECi: KYKbIKTbIK, HOPMaAapAbl AOTMKAAbIK-KYKbIKTbIK, TaAAQY, KOMMAPATUBUCTUKA,
KYKbIKTbIK, (DEHOMEHA KYKbIKTbIK, KYObIAbICTapFa afiHaAAbIPY MPOLECTEPIHE AMAAEKTUKAAbIK, KO3Kapac
BAICTEPIHIH, XXUbIHTbIFbI.

KyprisiAreH 3epTreyAiH KYHABIAbIFbI: KbIAMbICTbIK, MPOLECTIK KYKbIFbl CaAaCbIHAAFbI MpobAema-
AQpAbI 3epTTey 8AICHAMACbIHAAFbI )KEKEAEreH OAKbIAbIKTAPAbIH OPHbIH TOATbIPY.

3epTTey HOTMXKEAEPI MNpakTUKaAblK, OaFbiTka Me >koHe KoaasaHbicTarbl KIK HopmasapbiH
JKETIAAIPYMEH GaiAaHbICTbI KYKbIK, LLbIFapMALLbIABIK, KbI3METTE MaiAaAaHbIAYbl MYMKIH.

Ty#iH ce3A€p: KbIAMBICTbIK, MPOLIECTIH YL OYbIHABI MOAEAI, AICHAMAChI, KOHCTUTYLIMSIABIK, KYKbIFbl,
KbIAMBICTbIK, MPOLeCTeri aAaM KYKbIKTapbiH KOpFay.

BBenenune

AKTyaJIbHOCTh TEMbI HCCJICIOBaHUS OOYCIIOB-
neHa mnopydeHuem I[lpesumenta PecmyOmuku
Kazaxcran K.-XX.K. TokaeBa, 03BydeHHBIM | ceH-
1s10ps 2020 roxa B ero [locmanuu Hapomy Kasax-
crana «KazaxcraH B HOBOW pealbHOCTH: BpeMs
nerictuii» (Ilocmanne ['maBel rocynapcTBa Hapogy
Kazaxcrana 2020). B wactHocTH, ['maBa rocymap-
cTBa 0OpaTWJl BHHMaHWE Ha HEJOCTAaTOYHYIO 3(-
(EKTUBHOCTh OTCUECTBEHHOI'O 3aKOHOIATEIIbCTBA
B cdepe yrojloBHOTO MPaBOCYIHS, B CBS3H C YeM

Jlall OpraHaM TOCYJapCTBEHHON BIIACTH IOpyYe-
HUE: BHEIPUTH TPEX3BEHHYIO MOJEIbh YTOJIOBHOTO
IpoLecca ¢ YEeTKUM pa3/ieIeHueM MOJTHOMOYUHN Ha
OCHOBE COXpaHeHHs 0anaHca B KOHTEKCTE CHCTEMBI
CIEpKEK U IPOTUBOBECOB, CO3JAHMS HA KaXKJIOM
atarne 3¢ (HeKTUBHBIX (GUIBTPOB.

B pamkax BBIONHEHUS NAHHOTO MOPYYEHHS
MpojeiaHa oOmnpeleNieHHass KOMIUIEKCHas paboTa,
BKJIIOUAsl BHECEHHUE B [ICHCTBYIONIEE YTOJIOBHO-TIPO-
LECCYAIbHOE U CMEKHOE 3aKOHOJATENIBCTBO psija
n3MeHeHud u gononHeHuil. Tak, 19 nexabps Obut
npuHsIT 3PK «O BHeceHWH M3MEHEHUM U JOTOJHE-
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MeTomoIIorH4ecKrue 0CHOBBI TpeX3BeHH0171 MOJEJIHN YTOJIOBHOTI'O IIponecca

HUU B HEKOTOpBIC 3aKOHOJATENbHBIE aKThl Pecmy-
onmmkn KazaxcraH mo Bompocam yCHIIEHUS 3aIluThI
IpaB TPpaXAaH B YTOJIOBHOM IIPOIECCE U MPOTHUBO-
neiicteus xoppynium» (3PK: O BHeceHun nzmeHe-
HUU U TONOJIHEHUH B HEKOTOPBIE 3aKOHOJATEIbHbBIE
axThl PecniyOyinku Ka3zaxcraH 1mo Bompocam ycuiie-
HUS 3alIUTHI TIPaB TPax/iaH B yTOJIOBHOM ITPOIECCE
u mpotuBozeicTBus Koppynmuu 2020). Hapsay c
3TUM HMMEIOTCS OCHOBAaHUS IS (POPMYIHPOBAHHS
TaK)Ke WHBIX TMPEIJIOKESHUN I 3aKOHONATEIBHO-
IO BOCIIPHSTHSA, IETHI0 KOTOPHIX SBIISIETCS YCOBEP-
[ICHCTBOBAHUE MPOLIEAYP OTHPABICHHUS YTOJIOBHO-
T'0 CYZIOTIPONU3BOICTBA B YCIIOBUSX BHEIPEHHUS TPEX-
3BEHHOM MOJIEJIH YTOJIOBHOIO IIPOIIecca.

[IpoGiieMa COCTOUT B TOM, YUTO JIJISl OTCUSCTBEH-
HOTO yTOJIOBHOTO MPOIIECCa CXeMa «ITOIUIEHCKII —
MIPOKYPOP — CY» HE SIBISICTCSI IPU3HAKOM a0COJTIOT-
HO HOBOHM MOJIEIH YTOJIOBHOI'O CYIOIPOU3BOJICTBRA.
B ocHOBe Tpex3BeHHOW MOJAENH yCMaTPHUBAIOTCA
nonokeHust Koucrurynuun PK, uro nmeer 6omnpmoe
3HAUYCHHUE AJIs1 YCTaHOBJICHUS METOAOJIOTHUHU TOCTPO-
€HHS TIPOIIeCCyalTbHBIX PABOOTHOIIEHHA, o0ecre-
YUBAOIINX MaKCUMaJIbHBIC TAPAHTUHN 3aITUTHI TIPaB
YEJIOBEKa, BOBJICUEHHOIO B Cpepy yroJIOBHOTO TPO-
necca. B mpeBanmpyromem 60NBITUTHCTBE 3apy0Oex-
HBIX CTpaH MPUMEHSIOTCS aHAJOTUYHBIC MOJCIH,
KOTOpBIE Pa3iNvaroTcsi B HEKOTOPBIX TEPMHHOJO-
THYECKAX O0O03HAYEHHSIX, a MO CYIIECTBY, UMEIOT
TPEX3BEHHYIO CTPYKTYPY.

Tema wuccrnenoBaHusi OTJIMYACTCS HOBHU3HOM,
00YCIIOBIIEHHON TeM OOCTOSATEIHLCTBOM, UYTO B OTE-
YECTBEHHOM YTOJIOBHO-TIPOIIECCYATHHOM HAYKE BO-
[IPOC O TPEX3BEHHOW MOJENHU OTIPABICHUS MPaBO-
CyIusi IO YTOJIOBHBIM JIeJlaM eIlle He TOBEepraics
M3YUYEHUIO C TOYKHA 3PEHUS METOJOJIOTHYECKHUX
OCHOB, OIPEACIAIONINX PABOMEPHOCTh MPUIAHUS
OTE€YECTBEHHOMY YTOJIOBHOMY NPABOCYAHIO YEPT U
MIPU3HAKOB, XaPAaKTEPHBIX IJSI COOTBETCTBYIOIIEH
oTpaciu npasa, UMeroleil Mecto B ctpaHax OOCP.

OOBEKT UCCIIeIOBAHUS — 3aKOHOIAaTeTHLCTBO PK
B c(hepe yroJIOBHO-IIPOIECCYAIBHOTO MpaBa.

[IpenMeT MccrnenoBaHUS — METOMOIIOTUYECKIE
OCHOBBI TIPAaBOOTHOIICHUH, CKIIAIBIBAIOIINXCI B
YTOJOBHOM IIPOIIECCE B YCIOBUSIX BHEAPEHUS TPEX-
3BEHHOUN MOJIENTN YTOJIOBHOTO CYAOMPONU3BOICTRA.

ens wccmenoBaHus — YCTaHOBJICHHE METOJIO-
JIOTUYECKUX OCHOB BHEAPEHHUS B YTOJIOBHBIN Mpo-
necc Kazaxcrana eBponeiickoil MoAeny npou3BoOI-
CTBa I10 YTOJIOBHOMY JICTTY.

3HaueHue pabOTHl COCTOUT B BOCIIOJIHCHUU OT-
JIENBHBIX MPOOEIIOB B TEOPHH YTOIOBHO-TIPOIIECCY-
AIHHOTO TIpaBa, B BOZMOXXHOCTH IPUMEHEHHSI B 3a-
KOHOTBOPYECKON AESITENBHOCTH MO BOMPOCAM yCO-
epuieHcTBoBanus YIIK PK.

40
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IIpu pazpaboTke TeMbl HCCIICAOBAHHS MpUMeE-
HSJIUCh OOIEHAYYHBIH, HWCTOPUKO-TIPABOBOM, JIO-
TUKO-CEMaHTUYECKHUM, KOMITApaTUBUCTCKUI, CTAaTH-
CTUYECKUH, a TAKXKE TUATCKTUUSCKUN MOIXO0]T K UC-
CJIETOBAaHMIO M OIIEHKE TPOIIECCOB TpaHC(HOpMAIHH
NpaBoBOro (eHOMEHa B mpaBoBoe siBieHue. [lo-
MHMO CHEUUANTbHBIX METOJIOB MCCIEIOBAHUA B pa-
00Te MPUMEHEHBI OTAEIbHBIE YACTHBIE METOAWKH,
MO3BOJISIONINE TOCTPOUTh OOBEKTHBHYIO KapTUHY
IPUPOABl OTACNIBHBIX HPOLECCYyaAbHBIX HHCTHUTY-
TOB, OIPENEISIOINX CONECPKAHUE CXEMBI UCCIIETY-
€MOM MOJENH «IIOIULEHCKUN — IIPOKYPOp — CyI».
B nemsix HaydHOTO OOOCHOBAHUS M PAIMOHAIBLHON
WHTEPIpeTaluy 3apyO0eKHOW MOIETH OTIPABICHUS
YTOJIOBHOI'O IPaBOCYAHs MCIIOJIb30BAHBI HOPMBI
MIPaBOBBIX MCTOYHHKOB KAK CHCTEMbl HAl[MOHAJIb-
HOTO TIpaBa, TaK M 3apyOeKHOTO MM MEXKIYHAPO-
HOTO IIpaBa.

Pe3y.]'leaTl)I H 06cy>1c21elme

3ammra npaB 4eJIOBEKa B YTOJIOBHOM IIpoLiecce
— OJIMH M3 CaMbIX BaKHBIX M CIIOKHBIX ACIIEKTOB B
TEOPETUKO-IIPABOBOM CMBICIIE, a TAK)KE B TPABONPH-
MEHHTEJIBHON AEATENbHOCTH YIIOJTHOMOYEHHBIX Op-
rafoB. B ycrnoBusx paccienoBaHus 0OCTOSTENbCTB
COBEPILICHHS YTOJIOBHOTO [TPAaBOHAPYIICHUS KpaiiHe
CIOXHO 100WThCs OajaHca B BBIOOpPE YTOJOBHO-
MPOIIECCYANTBbHBIX MEP M CPENICTB, KOTOPHIE TOKHBI
OBITb HaNPaBJICHBI, C OJHOW CTOPOHBI, HA YCTAHOB-
JIeHHEe BMHOBHOIO JIMLA, C APYrol CTOPOHBI — 3a-
IIUTY YelloBeKa OT HeOOOCHOBAHHOTO OOBWHEHHS
u ocyxnaeHus. Ho ycraHnoBnenue takoro Oananca
— IpoleccyalbHO-NIPaBOBasi HEOOXOIUMOCTb, 3a-
kperenHas B c¢r. 8 YIIK PK. Ilpu 3ToM yronos-
HO-TIPOLIECCYAIbHOE MPABO OTHOCHUTCS K KaTErOpUU
penpeccuBHBIX OTpaciiell, HapaBHE C YIOJIOBHBIM U
YTOJIOBHO-UCIIOJTHUTEIBHBIM OTPACISIMU B CHCTEME
HallMOHAJBHOTO mpaBa. [laHHOEe 00CTOATENBCTBO
OTpakaeT MMIIEPATUBHBIN XapakTep MpearnucaHuit
neiicreytomero YIIK PK, npeBanupoBanue mep
NPUHYXAEHHUS HaJl MepaMH yOeKICHUSI.

WznoxxeHHOE B OMpeeIeHHON Mepe 00BICHSIET
NPUYMHBI TOMYIICHUS HapyIICHUH MpaB 4ejIoBeKa
B YIOJIOBHOM mpouecce. OHaKO Takol MOAXO0[ He
CBUJIETETILCTBYET O JOMYCTUMOCTH TaKHX HapyIle-
Huii. [IpaBa yersoBeka 1 BEpXOBEHCTBO MTPaBa MEXKIY
€000l HaXOAATCSI B MIMMAaHEHTHOHN CBA3H, KOTOpas B
YCIOBUSX TNI00ANU3aliy BRIXOIUT 33 MPEeIIbl Ha-
IUOHAFHOTO MpaBa M MPHOOpEeTaeT MEXIyHapoa-
Helid xapaktep (Aurora 2011: 54). BepxoBeHCTBO
npaBa — MOCTYJIAT, He TPEeOYIONINH T0Ka3aTeIbCTB.
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IIpaBoBoii onbIT Takux cTpaH, kak Janud, Hop-
Berusi, Ounnsanaus, [Benus, Hunepnanasi, ['ep-
Manus, Hosas 3emannus, ABctpusi, Kanana u Octo-
HUs, BKIIOYEHHBIX B HAekc BepxoBeHCcTBa mpaBa,
CBUJETEIBCTBYET O TOM, YTO MaKCHMalbHOE 00e-
CIIeUYeHHE TpaB YellOBeKa B YTOJIOBHOM IIpoliecce
HE €CTh TOJIBKO OJlaroe HaMepeHUe, HO U PeabHO
JIOCTHKAMBIN pe3ylbTaT Ha OCHOBE OanaHca B CH-
CTeMe cliep>KeK U NMPOTHBOBECOB, MIPUMEHSEMBIX B
PENpPECCUBHBIX MPABOOTHOIICHUAX. BepXOBEHCTBO
3aKOHA O3HAYaeT IJIABEHCTBO KOHCTUTYLHH, 3a-
KOHOB B JIEATENBHOCTH HCIOJHUTEIBHON rocynap-
CTBEHHOH BJIACTH HAJ €10 K€ M3/1aBa€MbIMU MOA3a-
KOHHBIMH HOPMAaTHBHBIMHU akTamu (bomboit 1opu-
IUYecKui cinoBapk, 2002:82).

OO0parieHre K CTaTUCTUYECKUM JIaHHBIM T10 BO-
MpocaM HapyILIeHHs IPaB YEIOBEKa B YTOJOBHOM
mpoiiecce o cocrosHuio Ha koHer 2020 roma B
Kazaxcrane mo3BoJisieT CyAUTh O XapakTepe Mpu-
YUHEHHOr0 BpeJla KaXIOW OTIENbHO B3STOM JIMY-
HOCTHU B pe3yJbTaTe HENMPaBOMEPHOI'O BTOPKEHHUS B
00JacTh €ro KOHCTUTYITMOHHO OXPaHSEMBIX TIPaB U
cB00O/I CO CTOPOHBI OpraHa, JOJDKHOCTHOTO JIUIIa,
YIOJHOMOYEHHBIX OCYLIECTBIATh 10CYAeOHOE MPO-
W3BOJICTBO 110 YIOJOBHOMY JI€Y: IPUHYAUTEIBHOE
noJjiyueHue oOpasioB 0e3 caHkiuu cyna — 10 ciy-
YaeB; MOMEILIEHHE B CIELUAIU3UPOBAHHOE MEIM-
UHCKOE yupekaeHne 6e3 cankuuu cyna — 10; mpu-
HYJUTEIbHOE OCBHIIETEIHCTBOBAHUE 0€3 CAHKINU
cyna — §; mpeKpalieHrue yrojJoBHBIX e 10 peadu-
JIUTUPYIOIIUM OCHOBaHUSM — 64; BBIHECEHHUE CYJIOM
onpasaareabHbIX npurosopos — 117 (https:// www.
gov.kz/memleket /entities/pravstat/documents /de-
tails /54973?lang=ru)

UactoTra mnpaBoHapymieHUA B 00JacTH TIpaB
YeJI0BEKa B YTOJIOBHOM IPOIIECCE SIBISIETCS BECKUM
OCHOBAHHMEM JJIsl IPU3HAHUS KA4yecTBa OCYILECTB-
JIeHWsI TPOM3BOJACTBA IO YTOJIOBHBIM Ji€jaM
B Kazaxctane, He OTBEYarOIIUM OIpEACICHH-
BIM KpUTEpUSM TIPaBOBOTO TOCyIapcTBa B
uccieayeMoM HarmpaBieHuu. CBOEBPEMEHHOCTh U
conuaibHas BOCTPEOOBaHHOCTH BOJIEBOTO PEIICHUS
I'maBel rocygapctBa O BHEAPEHUH €BPONEHCKOMN
TPEX3BEHHON MOJEeNM YroJOBHOTO  IIpolecca
OOBEKTUBHO BBI3BIBAET OJOOPEHHE U TMOIICPXKKY.
CxeMa «IOJMUIEHCKHA — MPOKYpPOp — CyI» — 3TO
BHEIIHEE OTpPaKEHHE MecTa U POIH KaXKIOoro
3B€HA B PEUICHUH OOMIeH 3a7adH 10 OTIPABICHUIO
YTOJIOBHOTO  CyJIOTNpOM3BOJACTBA.  HezaBucumo
OT TOrO, YTO NPUHILUIHAIBHAS CXEMa B IIEJIOM
COBIAJAECT B CYIONPOMU3BOACTBAX IPAKTUUYECKU
BCEX CTpaH MHpa, OHA BBI3BIBAET BBICOKHUU
UHTEpPEC C TOYKH 3PEHMS COAEPIKATENBHOTO WIH
(YHKIIMOHATEHOTO HATIOJIHEHHUS Ka)I0TO 3BE€HA, OT

KOTOPOTO B [IEJIOM 3aBHCUT yPOBEHB 3PPEKTHBHOCTH
YrOJOBHOrO Ipolecca. B mpemenax ykazaHHBIX
3BEHBEB (POPMHPYIOTCS CIEIYIOIINE 3a0a4u:

— 3BEHO NEPBOE IOJULEHUCKUI», B €r0 3a1aun
BXOJMUT:

a) BBISIBJICHHE YTOJIOBHOTO TIPaBOHAPYIIICHUS;

0) ycTaHOBIIEHHE TI0JI03PEBAEMOTO;

B) cOOMpaHue U 3aKpeIUICHUE JI0Ka3aTelbCTB;

— 3B€HO BTOPOE IPOKYPOP», €ro 3aJauu:

a) OIICHKA JI0KA3aTeNbCTB;

0) mpecevyeHre HapyIIIeHUs TIPaB TPaK/IaH;

B) TOAIep>KaHre OOBUHEHUS B CYJIC;

') COIJIaCOBaHHE NMPOKYPOPOM OCHOBHBIX MPO-
LIeCCyalbHbIX PEUICHUH MO YrOJIOBHOMY JIENY;

— 3BEHO TPEThE «CY/A», €r0 3aJauu:

a) cyaeOHOe pacCMOTPEHHE 1 BEIHECCHHUE pelle-
HUA [0 JIeTy;

0) paccMOTpeHwe K00, T01aBaEMBIX TT0 MTOBO-
Jly HEIIPaBOMEPHBIX PEIICHUNA U AEUCTBUM YIIOIHO-
MOYEHHBIX OPTaHOB U JIML B OTHOLICHUH YYaCTHU-
KOB yTOJIOBHOT'O TIpoIiecca.

[MomoOHast cxemMa MMEET MECTO B YTrOJIOBHOM
MpOU3BOACTBE MO 3akoHonatenscTBy PK. Cxema
oOyamaeT OTAENBHBIMU MpPHU3HAKAMH TaKOH KaTe-
FOpUH, KaK CHCTEMa YrOJOBHOI'O MPOIECCa, BhIpa-
JKEHHas B ee ctafusax. Hapsmay ¢ 3TuM HEoOxommmo
cAenaTh OAHY CYIIECTBEHHYIO OTOBOPKY: T'PaHHUIIBI
U Tpefensl CTaauil YroJOBHOTO CyAOMPOU3BOI-
CTBa XapakTepU3yIOTCs Topa3no Ooyiee 3HAYUTEIh-
HOW CJIOKHOCTBIO, YeM NPHUBEACHHAS BBIIIE CXEMa
TpeX3BEHHOM Moenu. OTHOCUTENbHBIN NapagoKC B
3TOM 4acCTH COCTOUT B TOM, YTO 3aKOHOAATEIBHOIO
OTIpe/IeTICHNs CTa Uil HE CYIECTBYET, 3TO MOHITHE
BBIBOJUTCS JOKTPUHAIBHBIM IyTeM, HO BMECTE C
TeM, B OT/IeJIbHBIX HOpMax AeiicTByromiero YIIK PK
TEPMUH «CTaJUSD» BCE K€ MPUMEHsIETCs (K coxalie-
HHUIO, 3TO JIaJIEKO HE €IMHCTBEHHAS «OIUIOLIHOCTh)
3aKOHO/ATENS B KOHTEKCTe yKazaHHoro Kozgekca).

Bo B3anMocCBs3U ¢ U310KEHHBIM BO3HHUKAET He-
00XOJMMOCTh PAaCCMOTPEHHST METOJI0JIOTUIECKIX
OCHOB TPEX3BEHHOI MOJENIH YTOJIOBHOIO IIpOLIECCa.
OCHOBHOI METOM0IOrMYECKUI TOCHIT HAMH yCMa-
TpuBaercs B HopMmax Konctutymum PecnyOnukm
Kazaxcran (Konctutynus Pecrryonuku Kazaxcras,
1995), oOmenpu3HaHHBIX NPUHIMIIAX M HOpPMax
MEKIYHAPOJHOIO IpaBa, a TAKXKE MEKIYHApPO.-
HBIX JIOTOBOPOB, VYACTHHKOM KOTOPBIX SIBIISIETCS
Kazaxcran. O 3HaueHUM MEXIyHApOJHBIX aKTOB B
nene coOJIOIeHNs OCHOBHBIX TIPaB YeJOBEKa U WX
BIIUSIHUY Ha HAIMOHAJIBHBIC CHUCTEMBI IpaBa Ipo-
BEICHO 3HAUUTEIHHOE KOJIMYECTBO HCCIEIOBAHUN
KaK B OTE€YECTBEHHOW HayKe, TaKk U B ONKHEM H
JIanbHeM 3apyoOexkse. OCHOBHAsA Hes, 3aKII0Yaro-
AsICsl B MEXKTYHAPOAHBIX aKTaX, HAIIPABICHHBIX Ha
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peleHne mpodjaeM YroJloBHOTO MPOIEcca, COCTOUT
B IPU3HAHUH (PaKTa HEOCIIOPUMOCTH €CTECTBEHHBIX
MpaB 4eloBeKa Ha KH3Hb, CBOOOJY, JIMYHYIO He-
MIPUKOCHOBEHHOCTb. M B 3TOM KOHTEKCTE MEXIy-
HapOIHBIC MPUHITUTIEI PHOOPETAIOT 00IIIEMUPOBOI
XapakTep W CTaHOBATCS O0S3aTENbHBIMU DJIEMEH-
TaMU HaIlMOHAJIBHBIX cucTeM mpasa (Smith 2000).
be3yciioBHO, MeEXTyHApPOIHBIM acHeKT MpodeM
METOJIOJIOTHHU HCCIEeI0OBaHMS TPEX3BEHHOM MOJIENH
YTOJIOBHOTO TIpollecca O0NafaeT aKTyalbHOCTHIO
Y TIO3UTHBHBIMH TIEPCHEKTHUBAMH. Y YHUTHIBAsI, YTO
JTaHHOE HaIlpaBJICHUE HE TEPIUT KOHCHEKTHUBHOIO
OCBEIIIEHWs,  aBTOPBl  HAcTosmied  paboThI
OTPAaHWYMBAIOTCS  M3JIOKEHHEM TIOKa  TOJBKO
KOHCTUTYIIIOHHBIX OCHOB BHEAPSEMONH MOJIENH
MIPOIIECCa N OCTABIISAIOT 32 COO0H IPAaBO PO IOIIKEHHS
HAYaToro TpyJa B pyciie MeKIYHAapOIHOTO IpaBa.

OCHOBHBIE KOHCTUTYLIMOHHBIE YCTaHOBJIECHHS,
MMEIONINE OTHOLICHHE K YTOJIOBHOMY IIPOIIECCy,
COCTOSIT B CJIEIYIOIIEM:

1) ompeneneHne MOMUTHUKO-IPABOBBIX HPUOPH-
TETOB TOCyJIapcTBa B OOImIEH IIKajle COIMabHO
3HAYUMBIX IIEHHOCTEH;

2) muddepeHunaMA MOJIHOMOYUN CyOBEKTOB
[PAaBOOTHOLICHUH K MX B3aUMOJCHUCTBHE MEXIY
co00if C HCITOIB30BAaHUEM CHCTEMBI CHAEPKEK U
MIPOTUBOBECOB;

3) mpemycMOTpeHHE CIIEHATbHBIX OTPaHUICHAN
(GunbTpOB) I TPOW3BOJACTBA MPOIECCYaTBHBIX
JNEWCTBUM,  3aTparvBaiOlIMX  KOHCTUTYLHOHHO
OXpaHsAeMbIe MTpaBa U CBOOOIBI YEIIOBEKA;

4) mpoBO3TNaleHue KOHCTUTYIIUOHHBIX MPHUH-
LUIIOB OTHPABJICHUS IPABOCYAMS.

B xonTexcte nepBoro ycranosienus: «Onpene-
JIeHUe MOJTUTUKO-TTPABOBBIX MPUOPUTETOB
rocyapcTBa B 00IIel IIKaie COIUaIbEHO 3HAYNMBIX
LIEHHOCTEI» — MMeeT 3Ha4eHHe KOHCTHUTYIIHOHHOE
MIOJIO)KEHUE O TOM, YTO BBICIIMMH LIEHHOCTSMHU B
Kazaxcrane nmpu3HaroTCs 4EIIOBEK, €T0 KHU3Hb, [TPaBa
n cBo6osI (1.1 cT.1 KPK). [lepBruuHOCTb yKa3aHHBIX
LIEHHOCTEN IO OTHOIIEHUIO K TOCyIapCTBEHHBIM
vHTEpecaM TpeOyeT OT 3aKOHOJATeNs CO3JaHHS
JUIS YelloOBeKa TaKHWX TMPABOBBIX YCIOBHHA MpH
MIPOM3BOJCTBE MO YTOJOBHOMY JeNy, KOTJa €ro
Bepa B CIPaBEMJIMBOCTH 3aKOHA HE OCTaBISET
MEeCTa COMHEHHMSM OTHOCHTEIHHO MPaBOMEPHOCTH
1 3aKOHHOCTH BCE€X INPOLEAYp, KOTOPbIE HAJJIEKUT
BBITIONHATh YIOJHOMOYEHHBIM OpTaHaM M JIOJIK-
HOCTHBIM JIMIIaM IIPH OCYIIECTBIEHNH UMHU yTOJIOB-
HOTO NpeceA0BaHuUs U OTIPABICHUS IPABOCY TUSI.

B psane Hopm KonctuTynmum coxpep:karcs
MIOJIOKEHUS, Ppa3BHBAIOIIME U TapaHTUPYIOIIHE
HEHAPYIIMMOCTh TEPBUYHOCTH MpaB U CBOOOX
YeloBeKa. B qacTHOCTH, B OTOBapHBaeMOM acIIeKTe
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MIPEJICTABIAIOT WHTEPEC CIEAYIONIUE ITOJ0KEHUS
OcHoBHoro 3akoHa PK:

- TapaHTHPOBAHHE TPaB W CBOOOJ YEIOBEKa B
coorBercTBHM ¢ KoHCTHTYyIMEH; NpU3HaHUE TpaB
U CBOOOJ| dYelOBEKa MPHHAUICKAIIUMU €My OT
poxaeHns, aOCOMOTHBIMA M HEOTUYXKTaeMbBIMH;
HajeneHue rpaxaannHa Kazaxcrana B CHIIy CBOETO
TpaXXIaHCTBa IpaBaMH W BO3JIOKEHHUE HA HETro
obsi3anHOCTeH (11. 1-3 cT. 12);

- HajeJeHHWE YeloBeKa IMpaBOM Ha NpH3HA-
HUE €ro IpaBOCyOBEKTHOCTM W IIPABOM 3alllu-
IaTh CBOW TIPaBa W CBOOOJBI BCEMH HE MPOTHUBO-
pevaliuMu  3aKOHYy  crmoco0amu, — BKJIIO4as
HEOoOXOAMMYI0 OOOpOHYy; TMpaBO HA TIOJTYYCHHE
KBATM(UIIUPOBAHHON FOPUIMYECKON IOMOIIHN, B
TOM YHCJI€ B TIPEAYCMOTPEHHBIX 3aKOHOM CITydasx
— 6ecmutatHo (cT. 13);

- yTBEepXKJCHHE TMPHHIMIIA PABEHCTBA BCEX
Mepe]] 3aKOHOM U CYZOM; 3alpeT MOABEpPraTh JUI0
KaKoW-1m0o auckpuMuHanmi (ct. 14);

- MPOBO3IJIAIIEHNE MpaBa KaXI0TO Ha >KU3HB;
3alpeT Ha MPOU3BOJIBHOC JIUIICHUE YeIOBeKa
KU3HU; TPU3HAHWE CMEPTHOW Ka3HM B KadecTBe
WCKJIIOYUTEIHHON Mephl HaKa3aHHs C TPEIOCTaB-
JICHHUEM MPUTOBOPEHHOMY TIpaBa XOJaTaliCTBOBATh
0 IOMHJIOBaHUH (CT. 15);

- HaJeJeHHE 4YeJIOBeKa IPaBOM Ha JUYHYIO
cBOOOIY; OrpaHMYCHUE YCJIOBUH U OCHOBaHMH
JUTSL 3a/iep KaHusl dellOBeKa MO IMOJO3PEHUI0 WITH
OOBHHEHHUIO B COBEpIICHUM NpecTymenus (m.1-2
cT. 16);

- 3ampeT Ha MPUMEHEHHUE TBITOK, HACHIIUS, IPY-
TOro >KeCTOKOTO WJIM YHHKAIOIIETo YeJIOBEYECKOe
JIOCTOMHCTBO OOPAIlICHUIO WK HakazaHuto (cT. 17);

- BO3MOKHOCTb IPUMEHEHHSI TPHHYAUTEITHHOTO
TPYy/a TOJBKO [0 IPUTOBOPY Cy/a JIMO0 B YCIOBHUIX
YpPE3BBIYAHOTO WM BOCHHOTO TNOJOxeHus (1.1
cT. 24).

3HaueHNE TaHHBIX KOHCTUTYIIMOHHBIX TOJI0XKE-
HUU HaMW YCMaTpUBaeTCS B WX B3aMMOCBS3HU CO
BCEMH TpeMSI 3BEHBSIMH HCCIIETYEMON MOIEIH.

Bo-1epBbIX, ¢ HEOOXOIUMOCTBIO YCTaHOBIICHUS
COOTBETCTBYIOIINX (PHIBTPOB, HMEIOIUX OOJBIIOE
MPaKTHYECKOe 3HAUYECHUE B MPABOMPUMEHUTEIHEHON
NIESATENILHOCTH, O YeM MPSIMO YKa3bIBACTCS B IO-
pyuenun Ilpesunenta PK. B kauectBe Takux
(UIBTPOB MOIYT BBICTYNAaTh HE TOJBKO IIPO-
LeCCyalbHBIC TapaHTHH 3aKOHHOCTH, CYICOHBIM
KOHTPOIJIb B PaMKax IMOJHOMOYHU CIIEeICTBEHHOTO
CyIbH, HO TaKXe CIeHUaNbHbIE MEphl (perieHus
U JIEHCTBUS), pealu3yeMbie MPOIECCyaTbHBIM
MPOKYPOPOM,  OJMIIETBOPSIONIAM  BTOPOE  3Be-
HO. B paccmarpuBaeMoMm pyciie JOCTaTOYHO aK-
TyaJIbHBIMUA ~ SIBJISIFOTCSL ~ TaKUE  IEPCICKTUBHI,
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KOTOpPBIE OTKPBIBAIOTCSI HA OCHOBE PACIIUPEHUS
MOJTHOMOYHAN TIPOKypopa B cdepe yroloBHOTO
MpecieoBaHys, BKJIIOYas IHepeaady MpoKyparype
MOJIHOMOYUN MO COTJACOBAHUIO C MPOKYPOPOM
BCEX KIIIOUEBBIX MpolieccyalbHblx pereHuit. K
KIJIFOUEBBIM PEIICHUSM OTHOCSTCS: MPU3HAHKE JTUIA
M0JI03PEBAEMbIM, KBaTHU(PUKAIIHS JSSTHYsI, BHECCHHE
M3MEHEHUH 1 TOTIOTHEHNH B KBATN(DUKALINIO TESTHUS
M0JI03PEBAEMOT0, COCTABIIEHHE OOBHHHUTEIHHOIO
aKTa, pereHne o0 MPEePHIBAHNUH CPOKOB OCYA€OHOTO
paccieoBaHus, YTBEpPXKIEHHE IOCTAHOBICHHS
cienoBaressl O MpPEeKpalleHUd YroJOBHOIO Jiena B
YaCTH WM B IOJTHOM 00BEMeE, TPEIaHue JINIA Cyy
1 HEKOTOPHBIC JIPYTHE.

Bo-BTOpBIX, IPUMEHUTENHHO K TaKOMY 3BEHY,
KaK «IOJNUIEHCKUI», paccMaTpUBaeMoe KOHCTH-
TYIIMOHHOE TIOJIOKEHHE O03HAYaeT, YTO COOpaHHbIE
JIMIIOM, OCYILECTBISIOIINM AOCYAeOHOE paccieio-
BaHUE, J0KA3aTeIhCTBA OIIEHUBAIOTCS MPOKYPOPOM
Y CYZIOM TIO CJICTYIOIITIM KPUTEPHUSIM: OTHOCHMOCTb,
JIOITYCTUMOCTh, JOCTOBEPHOCTh, JOCTATOYHOCTH
(ua.1 cr. 125 VIIK PK). Jlroboe moka3aTenbCTBO,
MOJTy4YeHHOE M3 NCTOYHHKA, HE YCTAHOBJIEHHOTO 3a-
KOHOM, HE MOXET OBITh HCIIOJIb30BAaHO B TPOIIECCe
JTOKAa3bIBAHUS; JTIOOBIE COMHEHHS ITOJDKHBI TOIKO-
BaThCAd B TIOJIb3Y TOA03PEBAEMOr0, OOBHHIEMOTO,
MOJICY TUMOTO.

B-TpeTbnx, IpUMEHUTENFHO K TaKOMY 3BEHY,
KaK CyH, HcCIelyeMoe IOJIOKEHHE HEeO0OXOTUMO
MOHUMATh B CIEAYIONIMX CMBICIAX: CyI o0yiajgaet
MPOIECCYANBHO-TIPABOBON HE3aBUCHMOCTBHIO M HE
CBSI3aH TIPU MPUHATHU DPEIICHUS C MHEHUEM IIPO-
Kypopa, MOJJePKUBAIOIIETO TOCyIapCTBEHHOE 00-
BHUHEHHE, a TAK)KEe C MHEHUSMH IPYTHX YYaCTHUKOB
Mpoliecca; BIpaBe MpU HATMYUU K TOMY OCHOBaHUI
BEIHECTH OIIPAB/IATENBHEIN IPUTOBOP, a TAKXKE Ipe-
KpaTUTh MPOU3BOCTBO TI0 JIeTy B YaCTH FIIU TIOJI-
HOM 00bEMe; TPU BBIHECEHUM PEIICHUS CYJ PyKO-
BOJICTBYETCS 3aKOHOM W BHYTPEHHUM YOEKICHHEM;
CyIbsl COOJIIONIAET 3ampeThl Ha MPUMEHEHHE yTo-
JIOBHOT'O 3aKOHA IO aHAJOTMH, HAa OOpaTHYIO CHITY
3aKOHA, Ha OCYXKJIEHHE JIUIa JINIIHL Ha OCHOBE €ro
coOctBeHHoro npusHanus (cr. 77 KoHcturynmm
PK). O4eBuaHO, YTO U3JIOKEHHBIE BBHIIIEC ACHEKTHI
MMOHUMaHUs CYITHOCTH M Ha3HAYeHUs CyJla B paMm-
Kax WHTEepPEeCyIomell Hac CXeMbl, 001agas KOHCTH-
TYLUOHHO-IIPABOBOM INPUPOJOH, B OCHOBE CBOEHU
MIPEINONaraloT y4eT 3aKOHHBIX HHTEPECOB JIHMYHO-
CTH, BKIIOYCHHOU B YTOJIOBHO-ITPOIIECCYATHHBIC OT-
HOIIICHHUS.

B mpenenax Broporo ycranosnenus: «ludde-
pEHITHAIUS TTOJTHOMOYHHA CYOBEKTOB IPABOOTHO-
IICHUH W UX B3aHUMOJICHCTBHAE MEXIy COOOH C HC-
MOJTE30BaHMEM CHCTEMBI CIEPIKEK F IPOTHBOBECOBY

— uMeeT 3HadeHue nosioxkenue Koncrtutynum PK
0 TOM, YTO €JUHAasi rOCYJapCTBEHHAsl BJIACTb OCY-
LIECTBISIETCS. HA OCHOBE KOHCTUTYLIMM U 3aKOHOB
B COOTBETCTBHM C NMPHUHLHUIIOM €€ pa3/lelieHHs Ha
3aKOHOJATENbHYI0, UCTIONMHUTEIBHYIO U CYACOHYIO
BETBH M B3aUMOJCHCTBHS MEXKIy COOOM C HCIOIb-
30BaHUEM CHCTEMBI CIEp’KEK U MPOTHUBOBECOB (II. 4
ct. 3 KPK).

IIpuMeHeHne NaHHOTO MOJIOKEHUS B TEOPUU U
MIPAaKTHKE CyJIONPOU3BOJICTBA TpeOyeT MpOBEACHUS
€ro IMpoLEeCcCyalbHO-IIPABOBOM HHTEPHPETALHUU.
Merto1010rHYeCKOe 3HAUEHHUE OTpaciIeBOM HHTEp-
npetanuu HopM KOHCTUTYIIMK HE HapyIIaeT IpUH-
LIMIa €0 OpAMOro NEHUCTBUA HA BCEH TEppPUTOpUU
Kazaxcrana. ['mOkas mHTEpIIpETAIHsSI — 3TO CITOCOO
HOBOTO MpouTeHuss HopM OCHOBHOT'O 3aKOHa B CO-
OTBETCTBUU C COBPEMEHHBIMU 3aIIPOCAMU COLIYMA.
B nacrosimee Bpemst SipKo MPOSIBIIAET cedst TeHIeH-
nus npucrnocoOeHnss KOHCTUTYIMM K peallbHbIM
MMOTPEOHOCTSIM  TIEPMAaHEHTHOTO  OOIIIECTBEHHOTO
pa3zButus. TonkoBaHWEe HE TOIBKO OKa3bIBAET IIO-
3UTUBHOE BO3JEHCTBUE HA OOLICCTBEHHbBIE OTHOLIE-
HUS, HO aKTyalTU3uPyeT PsI BaXKHBIX MPOOIeM, Ka-
CalONIMXCs KaK NPaBOOTHOILIEHUM, TaK U MPaBOBOM
cucremsl B neioM (Kapaes, Ocranosuua 2019:127).
IIpennaraemass HaMH MHTEpPOpPETALHS COCTOUT B
TOM, YTO HWCIOJHHUTEIbHAs BJIACTh MpEAIoaraeT
BKJIFOUEHHUE B TIEPEUYCHb CYOBEKTOB MPABOOXPAHU-
TeNbHBIE OpraHbl, B CTPYKTYpax KOTOPHIX (yHK-
[IUOHUPYIOT TOApa3eNieHus] WIM OTAENbl JI03Ha-
HUS U IPEIBAPUTENBHOrO cieacTBUd. COTpyAHUKU
STHX TOJpa3NeNeHnii WM OTAEIOB MOTYT OBITH
MIPEJCTABJICHBI 110JT 00OOIICHHBIM HA3BaHUEM «IIO-
JUIIEHCKHE», TO €CTh CYOBEKTOB MEPBOrO 3BEHA B
o01melt Tpex3BeHHON Mozenn. JIKCHIeCKH TepMUH
«TONUIUSD) O3HA4yaeT: 1) cCUcTeMy ToCyaapCTBEH-
HBIX OPTaHOB 110 OXpaHe O0IIEeCTBEHHOTO MOPSIKA H
0opr0Oe ¢ mpecTymHOCTHIO. [ToHITHs MPOBOINT pac-
CJIEI0OBaHWE HEKOTOPHIX BHUJOB NpPaBOHAPYLICHUH;
2) monuIIHs BOEHHAs — CITy’K0a B BOOPYKEHHBIX CH-
JJaX MHOTHX IOCYJapCTB, KOHTPOIMPYIOLIas MOBE-
JIEHHE BOCHHOCITY>KaIllUX BHE MPE/IEIOB YacTH, ABH-
’KEHUE BOCHHBIX TPAHCIOPTHBIX CPEACTB, OCYIIECT-
BIISTTOIIAS 3a/IepyKaHue JIe3ePTHPOB, paccieIoBaHIe
BOMHCKHUX TPECTYIUICHUH; 3) MOJMUIUS HAJIOTOBas
— B HEKOTOPBIX TOCYJapCTBaxX CIy»0a Ui pac-
CIIEIOBAHHSA CIy4YaeB 3JIOCTHOTO YKPBIBATEIHCTBA
JOXOA0B OT HAIOrooOjoxeHus; 4) TaiHas MOJH-
1Sl — CIIEICITy’)k0a aBTOKPAaTHYECKUX TOCYAapCTB,
OCYIIECTBIISIONIAA CIEXKY 3a TpakJIaHaMHu C Iie-
JbIO BBISBICHHS W MOKapaHUs HEOJIArOHAJC)KHBIX.
Ero npoun3BogHOE CIOBO «IONHULEHCKUI) O3HAYAET
— OTHOCSIIIMICA K MOJIMLIMM, CITyKalluil B HEH, SB-
nsromuiics ee cotpynHukoM (HoBelimmii cioBapb
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WHOCTpaHHBIX c10B W BelpakeHuid 2007). Cornac-
HO cT. 3 3PK «O mpaBooxpaHHTETBHON CIyxk0Oe» K
MIPaBOOXPAHUTEIHHBIM OpraHaM OTHOCSITCSI OPTaHBbI
MPOKYpaTyphl, BHYTPEHHHX /€], AaHTUKOPPYILIMOH-
Has CITyk0a 1 CITy»k0a YKOHOMHYECKHX paccieIoBa-
nuit (https://adilet.zan.kz/rus/docs /Z1100000380).
B cootserctBun co cr. 61 VIIK PK, opranamm
NO3HAHWA SBJSIOTCS: OpraHbl BHYTPEHHHX JI€,
OpraHbl HAllMOHAJIBHOW 0€30MacHOCTH, aHTHKOp-
pYNIIMOHHAA Ccyx0a, ciy)x0a 3IKOHOMHYECKHX
pacclieloBaHi, OpraHbl BOGHHOW MOJIMIIUHU, Opra-
Hbl BoeHHOo# nonuiuu KHB, oprans!l morpannynoit
CITyk0bI, KOMaHIUPHl BOMHCKHUX YacTel U UHBIE Op-
ranbl. CiienoBarenu, coriacHo 4.1 ct. 60 YIIK PK,
MIPEJICTaBIEHbl COTPYAHHKAMH COOTBETCTBYIOIIUX
roipa3AefieHHii OpraHOB BHYTPEHHUX JIeIl, OPTaHOB
HaIlMOHAIBHON 0€3011aCHOCTH, AHTHKOPPYMIIIHOH-
HOW cIyXOBbI, cIyObl SKOHOMHUYECKUX paccieo-
BaHWH, a TAKKe MPOKYPOPaMH, OCYIIECTBISIOITIMH
YTOJIOBHOE TIPECciIeI0BaHHeE.

CynebHas BIacTh, B COOTBETCTBHHU C II. 2 CT. 75
KPK, no gemam 00 yroJOBHBIX IIPaBOHAPYIICHUSIX
OCYIIECTBISIETCSI TOCPEJICTBOM YTOJIOBHOH (hOPMBI
CYJIOTIPOU3BOJICTBA, TO €CTh YTOJOBHO-TPOLIECCY-
anpHOro kojaekca PK. JlanHOe moio)keHne nMeeT He-
MIOCPEACTBEHHOE OTHOIIIEHUE K [IEPBOMY U TpeThe-
MY 3BEHBSAM CXEMBI — (IOJULIECHCKOMY» U «CYAY».
Peub He UAET 0 HEMOCPEACTBEHHON MPUYACTHOCTH
cyJa K 3BEeHy «IoJdieickuii». Ham nonxoa ocHo-
BaH Ha QYHKIMH CyJeOHOr0 KOHTPOJIS 3a cOOIoe-
HHEM TIpaB, cCBOOO M 3aKOHHBIX MHTEPECOB JIHII B
YTOJIOBHOM CYZOIIPOU3BOJCTBE, OCYIIECTBIIIEMOM
ciencTBeHHBIM cynbel (4.3 cr. 54 YIIK PK). [an-
Hasg (pyHKOHS peaqu3yeTcs B JOCYACOHOM TIPOM3-
BOJICTBE, YTO BBITEKACT W3 colepkaHus M. 47) CT.
7 YIIK PK.

OTHOCUTENBFHO CAEP)KEK M MPOTUBOBECOB HE-
00X0IMMO OTMETHTB, YTO NPU TAKOM TOAX0Je 00e-
CIIeYnBaeTCs palMOHAJbHBIN OalaHC B TpoIiecce
MIPIMEHEHUS]  yTOJIOBHO-TIPOIIECCYaTbHBIX  METO-
JIOB M CPE/ACTB pa3HbIMH CYyOBEKTaMH CYAOIPOU3-
BOJCTBA, KOTOpbIE HAAENeHBl CIenn(HUISCKIMH
MTOJIHOMOYHSIMH, HAIIPaBJICHHBIMU Ha PEUICHHE 3a-
nad, ycraHoBieHHbIX B cT. 8 YIIK PK. Otu 3ana-
YU YCJIIOBHO MOTYT OBITH IOuQQepeHIIUpoBaHbl MO
CyOBeKTaM WM 3BEHBSIM PaccMaTpHUBaEMOM MoJe-
mu. Tak, opranbl JOo3HaHUS W paccieloBaHUs (UX
MIPEICTABUTENN — TIOJHUIICHCKAE) PEeIIaroT 3a/1aum:
npecedeHme, OeCpucTpacTHOE, OBICTPOE H MOJHOE
pacKphITHE, pacciieloBaHHUE YTOJOBHBIX IpaBOHA-
pymeHuit. Oprausl MPOKypaTyphl (MX TPEICTaBH-
TENH — MPOKYPOPHI) PEIIAIOT 33/1a4y: MPUBJICUEHIE
K YTOJIOBHOW OTBETCTBEHHOCTH JIUI], COBEPIIMBILINX
yTOJIOBHBIE TpaBoHapymeHus. Cynm pemaer 3a-
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Jady: CIpaBeUIMBOC CyaeOHOe pa3OupaTebcTBO
U TpaBWIBHOE NPUMEHEHHE YTOJIOBHOIO 3aKOHa.
Hapsiny ¢ 3TuM yrosioBHO-IpoLeccyaibHbId 3aKOH
MpelycMaTpUBaeT, YTO MOPSAAOK MPOU3BOJACTBA IO
YTOJIOBHBIM JIeJaM JOJKEH BBICTYHAaTh B KaueCTBE
YHUBEPCATBHBIX TapaHTHH, 0€3 KOTOPHIX pelieHne
MIpUBEJIEHHBIX BHIIIE 3a7[a4 HE MPEICTABIIAETCS BO3-
MOKHBIM. DTH rapaHTHHU B PaBHOI Mepe OTHOCSTCS
KO BCEM 3BEHBSIM PACCMATPUBAEMON MOJEIHU CYy-
norpousBocTBa. [loMuMo 3amay, anpecoBaHHBIX
HEMOCPEICTBEHHO K OTIEIBHO B3SITHIM 3BEHBAM, B
VIIK PK npeagycMmoTpeHbl UHBIE 3aJlayu, PELIEHUE
KOTOPBIX aJipecyeTcsl BCEM 3BEHBbSIM MOJENN yTro-
JIOBHOTO Tporiecca. B kauecTBe Takux o0IMMX 3a/1a4
BBICTYIAIOT: 3aIIXTA JIUI, OOIIECTBAa M TOCYAapCTBa
OT YTOJIOBHBIX NpPaBOHAPYLIEHWH; 3aIldTa OT He-
000CHOBaHHOTO OOBWUHEHHS W OCYXKISHHs, He3a-
KOHHOTO OTPaHWYEHHs MpaB U CBOOO] YeJIOBEeKa H
rpaXJaHrHa; a B cly4ae HE3aKOHHOTO OOBWHEHUS
WU OCYXKJICHUST HEBUHOBHOTO — HE3aMEJIUTEIb-
Hasl ¥ TIOJTHASL €T0 peadMIIuTAaIUs; CIOCOOCTBOBAHUE
YKPETIJICHUIO 3aKOHHOCTH U TPaBOMOPSJKA, Mpea-
YIPEXJICHUIO YTOJOBHBIX MpaBOHAPYIIEHHUH, dop-
MHUPOBAHUIO YBAKUTEIHFHOTO OTHOIIECHHUS K TIPaBy.

B xoHTeKcTe U3710)KEHHOT0 IPEICTABISAET UHTE-
pec Touka 3penus akagemuka ['.C. Camapranuesna,
W3NIOKEHHAasi B HAy4HO-TIPABOBOM KOMMEHTapHUU
Koncturynuu PK, Ha cymHOCTE KOHCTUTYLIMOHHO-
IO MOHATHS «CHCTEMA CIEPKEK U MPOTUBOBECOBY,
KOTOpasi 03Ha4yaeT JAOCTIKCHUE OanaHca B paMKax
B3aMMOJIEHCTBUS CYOBEKTOB MPABOOTHOILICHUH, HC-
KITFOYEHHE BO3MOXKHOCTH TPUCBOCHUS KaKOW-INOO0
BETBbIO [IOJJTHOMOYHI JPYIUX BETBEH, H B KOHEUHOM
uTOore, y3ypnupoBanus Bractu. CAEpKKU U MPOTU-
BOBECHI HOCAT CHCTEMHBII XapakTep M periiaMeH-
THUPYIOTCS HOpMaMu MpaBa. OnpenenaeHne MOHATHS
«CUCTEMa CAEPKEK U MPOTUBOBECOB» CBOAMUTCS K
CIIEAYIOLIEMY — 3TO COBOKYITHOCTh YCTaHOBJIEHHBIX
B KoHCcTUTynIMM OpraHu3allMOHHBIX M IPaBOBBIX
Mep, 00ecIeYnBarOIIuX NEATEIbHOCTh BETBEH TO-
CYJJapCTBEHHOM BJIACTU B paMKaxX WX MOJHOMOYHH,
MpelyCMaTpUBAIOIINX OTBETCTBEHHOCTh 32 UX Ipe-
BBIIICHUE.

CrnepXKd — 3TO KOHCTHUTYIIMOHHBEIE CITOCOOBI
yAEpKUBaHUSA JESITETbHOCTH BETBEH BIACTH B paMm-
Kax 3akoHa. [I[poTHBOBECH — 3TO KOHCTUTYIIUOHHBIE
CIocoObI MPOTHUBOACHUCTBUS OJHOH BETBH BJACTH
JIPYTOM JJIsl OTCTAaMBAHUS CBOMX KOHCTUTYIIMOHHBIX
MIOJIHOMOYMH U HeAonylieHus Hapyuenus Koneru-
tymmn (Koncturymus Pecniy6nuku Kazaxcran. Ha-
Yy4HO-IIpaBoBOi KoMMeHTapuil. 2004: 29-30).

Takum 00pazoMm, CyOBEKTBHI CXEMBI «ITOIUIIEH-
CKHH — TIPOKYpOp — CyI» B Ipejesax yroJIOBHOTO
MpolLecca HaXOAATCA B COCTOSIHUU B3aUMOJIECTBHA
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B.X. Toney6exoBa u ap.

MEXIY co00ii, HEe Tepssa IPU ITOM CBOEH caMOCTO-
ATEIBHOCTH. YTOJIOBHO-TIPOIECCYaNbHAs WHTEp-
mpeTanusl KOHCTUTYIIMOHHOTO TIOJOXEHHUS O B3a-
MMOJICHCTBUM BETBEH BIACTH HA OCHOBE OamaHca
CHCTEMBI CACPIKEK U MTPOTUBOBECOB COCTOUT B ClIe-
JTIOIIEM.

Bo-niepBbIX, cyn B3aUMOAECUCTBYET C APYTUMHU
opraHaMd TOCYIapCTBa: MPOKYpaTypol, WHBIMHU
MIPaBOOXPAHUTEIHLHBIMU OpTaHAMHU, OCYIIECTBIIS-
IONUMH  JTOCYy/Ie0HOE pacciieJoBaHWe YTOJOBHBIX
nmen (opraHaMyd JO3HAHUS M TIPEIBAPUTEIHHOTO
pacciIeloBaHUsSIMHA U UX MPEACTABUTEISIMU — «IIO-
JTUIEHCKIMIY»). DTO B3aUMOJCHCTBUE CTPOTO pe-
TIIaMEHTHPOBAaHO HOpMamu mpaBa. CpencTBa caep-
JKEK CKOHIIEHTPUPOBAaHbI B (YHKUUH CyneOHOTO
KOHTPOIIA 32 JOCYIeOHBIM IPOU3BOACTBOM — 3TO
MTOJIYICHHE CIICIOBATEIIEM CAHKITUU CJICICTBEHHO-
T0 CyJbU Ha NPUHATHE U IPOU3BOJICTBO OTAEIBHBIX
MPOIECCYANBHBIX peIIeHUu W JelcTBuil (cren-
CTBEHHBIX JEHCTBUM, HEIJIACHBIX CJIEACTBEHHBIX
JIEUCTBUI, MEp MPOILIECCYaTbHOTO MPUHYXICHUS).
Kpome Toro, k cpenctBam cAepKEeK OTHOCHTCS
MpaBo Cy/aa Ha OOpalleHUE C IPEICTaBICHUEM B
Koucrurynuonnsiii CoBet Pecriyonuku Kazaxcran
0 TIpU3HAHUW HOPMATHBHOTO aKTa, IOIJICIKAIIETO
MPUMEHEHHUI0, HEKOHCTUTYIIMOHHBIM (cT. 78 KPK,
ct. 10 YIIK PK). Ilocneanee cpencTBo BHICTYHAET
KaK MPOTHBOBEC BO B3aUMOJCHCTBUU ABYX BETBEH
BJIACTH — 3aKOHOJATEJIbHOW M CyneOHOH, HO 3TO
HUMEET OMOCPEIOBAaHHOE OTHOIICHHUE K YTOJIOBHOMY
nporeccy. CpenicTBa IPOTHBOBECOB — IIPABO TIPO-
Kypopa OIpOTECTOBATh pPEIICHUE CyJa B YCTaHOB-
JIEHHBIX 3aKOHOM CIIy4asiX, OTKa3aTbCsl OT MOIIEp-
YKaHUS TOCYIapCTBEHHOT0 OOBUHEHUS B Cy/I€, HAJTH-
Yie OCHOBAHUMU JIJISl IEPECMOTpa IPUTOBOpA CyAa B
aneIUISAIMOHHOM U KaCCAallHOHHOM TOPS/IKaX.

Bo-BTOpBIX, MpOKypaTypa SBISETCS IMPABOOX-
PaHUTEIBHBIM OPTaHOM, XOTS HE OTHOCUTCS HHU K
OJIHOM U3 BETBEH €IMHOMN rocyAapCTBEHHOM BIIACTH.
[Ipu 5TOM cBOM (hYHKIIMM OHA BHITIONHSET OT UMEHHU
rocynapcta. [Ipokyparypa TeCHO B3aUMOACHCTBY-
€T Kak C OpraHamu JOCyAeOHOTO paccieIoBaHUs,
TaK u ¢ CyJIoM. B cucteMy clep>kKeK BXOJSIT TaKue
MIPEeANUCAaHNS 3aKOHA, KaK: COTJIACOBAHHE CJIEI0Ba-
TeNs C TMPOKYPOPOM psifia TPOIECCYaIbHBIX pelle-
HUM U AEHCTBUI 110 YTOJIOBHOMY JIENY; 3aKIIOUEHUE
MPOLIECCYATBHOTO COTJIAIIEHUS C MOA03PEBACMBIM,
0OBHHSIEMBIM, OCYKIEHHBIM; HaJ30p 3a coOIIoze-
HUEM 3aKOHHOCTHU IIPH IOCYIeOHOM MPOM3BOICTBE
0 YTOJIOBHOMY ey U ap. CpencTBa NpOTUBOBECOB
— 9TO HaJIETICHHE MPOKYpOpa MOJTHOMOYHSIMH IO OT-
MEHE PeIICHUN CJIeIOBATEeNIs, IPUHATHIO COOCTBCH-
HBIX PEIICHUM MO AeTy, MPEKPAIICHUIO YTOJIOBHOTO
Jiejia B YaCTH MJIM B LIEJI0M, Aade 00s13aTEIbHBIX IS

UCIIOJIHEHHS YKa3aHUH, epeaue yroJloBHOTO JieNia
OT OJIHOTO CIIeIOBATEINIs IPYTOMY, a TaKKe OTCTpa-
HEHHMIO CIIeI0BATEIIS OT BEIEHHUS YTOJIOBHOTO JIejIa U
€ro MPUHATHIO K CBOEMY MPOU3BOACTBY u Jp. (My-
xamepkanoB, 2006: 305-306).

B-TpeTbux, opransl 103HaHUS U IPEIBAPUTEIIh-
HOTO pacclieIOBaHUsl HAaXOISTCS BO B3aUMOJeCH-
CTBHH C CYJOM U NPOKypopoM. BozmoxHOCTB npu-
MEHEHUS CAEPIKEK MIPOSIBIAETCS B IIPABE ClIe0BaTe-
JIsl IPUHUMATh BCE HEOOXOIUMBIE TIPOIECCYATbHBIC
pelIeHUs 1O YTOJIOBHOMY [I€JIy CaMOCTOSTEIbHO,
32 HCKJIFOUYEHHEM CIIy4aeB UX COIVIACOBAHUS C IIPO-
KypOpoM, TMpPHHATH B JIIOOOH MOMEHT CBOUM IIO-
CTaHOBJICHHEM YTOJIOBHOE JIeJI0 K CBOEMY IPOM3-
BOJICTBY, B OOSI3aHHOCTH YBEIOMIIATH IMPOKypopa
0 HaJJMYMU OCHOBAHUI JIs 3aKIIFOUEHUS MPOLECCY-
QJIBHOTO COTJIAIIEHHS], IPUMEHUTh NPU HAJTHYUHU K
TOMY OCHOBaHHWU NMpHKa3HOE MPOU3BOACTBO. CpaB-
HUTEJILHO HOBOH (popMoli criepKeK BO B3aUMOJICH-
CTBHM CIICIOBATENSL C CYIOM SIBIISETCS WHCTUTYT
CyIeOHOTO KOHTPOJIS 33 3aKOHHOCTBIO JTOCYIEOHO-
IO TPOU3BOJCTBA, KOTOPHI YMOJHOMOYEHBI OCY-
LIECTBIATh CIECHUATN3UPOBAHHBIC CIICICTBEHHBIC
CyJIIbl B JIMLIE CIEJCTBEHHBIX CyAeH (0 MpeumyIie-
CTBax JaHHOU (Gopmbl caepkek cM.: Toleubekova,
Kalkayeva 2013: p.219). B ero noiHOMOYHS BXOJUT
CaHKIIMOHUPOBAHUC pdda KIHOYEBBIX peHIeHI/Iﬁ
ciemoBaTensi 1O yrojoBHoMy nemy. Cpezncrsa
IIPOTUBOBECA COCTOSIT B IIpaBe CJeNOBaTEJIs
JaBaTb oOpraHaM JO3HaHUSA 065[33TCJIBHI)IC JJIsA
WCTIONIHEHHSI YKa3aHUsl M MOpydYeHHs], 00KaloBaTh
pelIeHns 1 ASHCTBHS MPOLECCYaIbHOIO IPOKypopa
BBILIECTOSAIIEMY IIPOKYPOPY H Ip.

B-ueTBepThIX, U BCEX 3BEHBEB HCCIENyEeMON
MOJICJIN  SIBIISICTCA ITPAaBOMEPHBIM INPHUMEHEHHE
TaKOTO CPEICTBA CACPIKEK, KaK MPaBO 3asBICHUS
OTBOJIOB y4YaCTHHKaM YTOJOBHOI'O Ipolecca,
IIPEICTABIISIONIMM I'OCYAaPCTBEHHBIE OPTaHBL.

OTtHOocuTENbHO TU(GEpEHITUAIIMH TOTHOMOYHUN
CyOBEKTOB YTOJIOBHOIO IIpolecca TPaauHOHHO
IPUHATO TOBOPUTH O JACHCTBMM IPUHIMIIA
HemepecedeHus (QYHKIUH, 4YTO HMEeT TaKkKe
HHOE HAWMEHOBaHME — 3alpeT WM HCKIIOUCHHE
IyOMUpOBaHMSI TIOTHOMOYHH COOTBETCTBYIOIIHMX
cyObekToB mpaBooTHomeHui. Auddepennuanus
[IOJTHOMOYMHA  yCMaTpuBaeTci B  OTACIbHBIX
nojoxeHussx Konctutyuuu. Tak, noaHoMOYus
CyJa TO OTHpPAaBICHUIO MpPaBOCYAHsS HE MOTYT
[IpUHAAJEC)KaTh HUKAKOMYy HMHOMY OpraHy, Kak
TOJIBKO cyty. Takoit cmbica cogepxutca B 1.1 cT. 75
OcHoBHOTo 3aKOHa CTpaHbl, 8 IMEHHO: IPAaBOCYANE
B Pecny6mmke Kaszaxcram  ocymecTBuseTcs
TOJIBKO CyAOM. JlaHHOE MOJOXEHUE TEKCTYallbHO
BocnpousBeAeHo B M. 1 cr. 1 KoHcTuTymonHoro

45



MeTomoIIorH4ecKrue 0CHOBBI TpeX3BeHH0171 MOJEJIHN YTOJIOBHOTI'O IIponecca

3akoHa PK «O cyneOHoli cucTeme U cTatyce cyei
Pecryommmku Kazaxcram» (O cynmeOHOW cucTeMe
u craryce cyaei Pecnybmmku Kazaxcram — 3PK,
2017). Kpome Toro, B YroJIOBHO-NIPOLIECCYaTbHBIX
IIPUHIUIIAX 0 BCECTOPOHHEM, IOJTHOM M 00 bEKTHBHOM
HCCIIEIOBAaHNU 00CTOSITENBCTB A€, OCYIIECTBICHHN
CYJIOTIPOHU3BOJCTBA Ha OCHOBE COCTSI3aTEIBHOCTU
U paBHONPABUSI  CTOPOH  yCTAHABIMBAETCS:
Cyl He BIpaBe IO COOCTBEHHOW WHUIMATHUBE
coOuparb JONMOJIHUTEIbHBIE JOKa3aTelIbCTBA B
LEeJIAX YCTPAaHEHHS HENOJHOTHI  JOCYIeOHOro
paccinenoBanus (4.1 cr. 24 VYIIK PK); yronosnoe
[pecieoBaHue, 3allUThl M pa3pelieHue J1erna
CYJIOM OTJEJNIEHBI IPYT OT APYTa U OCYIIECTBISIOTCS
Pa3IMYHBIMUA OpTaHaMH U JOJKHOCTHBIMHU JIMLIAMHU
(a.2 cr. 23 VIIK PK); 00513aHHOCTb TOKa3bIBAHHS
BHHOBHOCTH JIMLIa B COBEPUICHWH YTOJOBHOTO
MIpaBOHAPYIIEHUS M OMPOBEPKEHHUE €r0 TOBOJOB B
CBOIO 3alIUTy BO3JIaratoTCsl Ha OPraHbl YTOJIOBHOTO
IIpecieIoBaHus, a MPU MPOU3BOJICTBE B CylAe — Ha
TOCYJapCTBEHHOIO M YacTHOTO OOBHUHHUTEINEH»
(a.3 cr. 23 VIIK PK). IlomHOMOUMS TpoKypopa
[0 OCYLIECTBIEHHIO BBICIIETO Haa3opa 3a
COOJIIOZICHNEM 3aKOHHOCTH B YTOJIOBHOM IIpoliecce
HE MOTYT OBIThb [€JIErMpPOBaHbl HUKAKOMY HHOMY
rOCy/IJapCTBEHHOMY OpraHy, 4YTO BBITEKaeT U3
cmbiciaa 1. 2 c1. 83 Koncturynuu PK: npokyparypa
OCYILECTBIISIET CBOM IIOJHOMOYMS HE3aBUCHMO OT
JIPYTUX TOCYAAPCTBEHHBIX OPTaHOB, JOJIKHOCTHBIX
JMIL U OA0TYETHA ToJbKO [Ipesunenty Pecmy6mm-
ku. J[aHHOE TOI0XKEHHE IPAKTUYECKN TEKCTyalbHO
BocrpousBeneHo B 1I. 2 cT. 3 3PK «O nmpokypatype»
(O mpokyparype — 3PK, 2017).

B npenenax tpetsero ycranosnenus: «IIpemyc-
MOTpPEHHUE CTECUUANBHBIX OrpaHHYeHUH ((PHIBTPOB)
JUIsL IPOM3BOJCTBA MPOLECCyabHbBIX JEHCTBUM, 3a-
TParuBarOLIMX KOHCTUTYLIMOHHO OXpaHsAEMble Ipa-
Ba ¥ CBOOO/IBI YETIOBEKa» — OMPEACISIFOIINMH SIBIIS-
FOTCSl KOHCTUTYLIMOHHBIE TTOJIOKEHHUS O TOM, YTO B
Pecnry0Onmke Kazaxcran mpu3HAIOTCS M rapaHTHPY-
I0TCS TIpaBa U cBOOOJIBI YEJIOBEKa B COOTBETCTBHU
¢ Koucrurymueit (. 1 ct. 12), a Takxke o TOM, 9TO
mpaBa ¥ CBOOOJBI YeNOBEKa W TPaKTaHWHA MOTYT
OBITH OTpaHUYEHBI TOJBKO 3aKOHAMH U JIMIIb B TOH
Mepe, B Kakol 3TO0 HEOOXOAMMO B LEJISAX 3aIUTHI
KOHCTHTYIIHIOHHOTO CTPOS, OXpaHbl OOIIECTBEHHO-
ro MopsaKa, IpaB ¥ cBOOOJ YeNIOBEKa, 3A0POBBS U
HpaBCcTBeHHOCTH HaceneHus (m. 1 cr. 39). B kaue-
CTBE TaKUX OTPAHMYEHHUI BBICTYMAIOT CJEIyIOIINe
nosioxeHust Konecrurynuu:

- 3alpeT Ha OrpaHUYEeHHE IPaB U CBOOOA Ipax-
JIaH B Kakoi Obl TO HHU OBUTO pOpME MO MOJIUTHYE-
CKUM MoTuBaM (1. 3 cT. 39);

- YCTaHOBJICHHE IIPHUHLMIA HEIPUKOCHOBEH-
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HOCTH KHJTUINA; BO3MOKHOCTD JIMILIEHHUS YeTOBEKa
JKWIIHIIA HE MHade, KaK 10 PelIeHUIO CyJa; 3anpeT
Ha TPOHUKHOBEHHE B JKWJIHIIE, TIPOU3BOJCTBO €r0
0CMOTpa u 00BICKa TOJBKO B CIy4asix U B MOPSIIIKE,
YCTaHOBJICHHBIX 3aKOHOM (11. 1 cT. 25);

- TIpeIoCcTaBJIeHNE YeJIOBEKY IpaBa Ha obOama-
HUE B YacTHOH COOCTBEHHOCTH JIOOOr0 3aKOHHO
NprOOPETEHHOTO0 UMYIIECTBA; BO3ZMOKHOCTD JIMLIE-
HUS YeIOBeKa MMYIIECTBA, MPUHAIJIEKAIIETO eMY
Ha MpaBe COOCTBEHHOCTH, HE MHAYE, KakK IO perie-
Huto cyaa (1. 1, 3 ct. 26).

B npenenax uerBeproro ycranosienus: «Ilpo-
BO3IVIAIIIEHHE KOHCTUTYIIMOHHBIX MPUHIUIIOB OT-
MIPaBIICHUS TIPABOCYAMS» — UMEET HETPENIOKHOE U
rITy00KO€ METOI0IOTUYECKOE 3HAUCHHUE TIOJI0XKEHHE
Konctutynum o Tom, 4To Npu NpUMEHEHUH 3aKOHA
CyIbsl JOJKEH PYKOBOJICTBOBATHCA MPHHIUIIAMH,
3akperuieHHbIMH B Korctutytuu (1. 3 ct. 77). Kon-
CTUTYIIUOHHBIC TPUHIIMITEI OTIIPABJICHUS MTPABOCY-
TSI COCTOAT B CIICAYIOIIEM:

- JINIIO CYUTAETCS HEBUHOBHBIM B COBEPIICHUHU
NPECTYIUIEHHsI, TIOKa €ro BHHOBHOCTh He Oyzaer
MpU3HaHa BCTYIUBIINM B 3aKOHHYIO CHIIy IIPHUTO-
BopoM cyaa (mm.1) m. 3 cr. 77). Janssiii npuHIM
3aKpeIUIeH U pa3BUT B HOpMax aeicTByromero YIIK
PK: ct. 19 pernameHTupyeT conepkaHue NpUHLU-
Ma «Ipe3yMMIHs HEBUHOBHOCTH» B TOYHOM COOT-
BETCTBUHM C yKa3aHHBIM BBIIIE KOHCTHUTYIIUOHHBIM
npuHiunomM. [lanee, B cr. 64 Konekca ycraHas-
JIMBAETCS, YTO JIMIO B JOCYNeOHOM IMPOM3BOJCTBE
o0ajgaer cTaTycoM MOA03PEBaeMOro, B CyJeO0HOM
MPOM3BOACTBE — IOJICYAUMOTO, TIOCTIE BBIHECCHHUS
MIPUTOBOpa U B IMPOILIECCe OTOBIBAHUS HaKa3aHUS —
OCYKICHHOTO (3TO SIBICHHE Ha3bIBACTCA MPOLIECCY-
aJLHO-TIPABOBOM TpaHchopManueld craryca Juia
B 3aBHCHUMOCTH OT CTaJHM Ipoliecca, Ha KOTOPOH
JIMIIO B TaHHBI MOMEHT IIPOU3BOJICTBA TI0 Jey Ha-
XOJTUTCS;

- HUKTO HE MOXXET OBITh MOABEPTHYT OBTOPHO
YTOJIOBHOW OTBETCTBEHHOCTH 33 OJHO U TO XK€ Tpa-
BoHapymieHue (mm.2) 1.3 c¢t. 77). JlaHHbIii mpuHITUI
otpaxkeH B cT. 20 YIIK PK (Hegomyctumocts mo-
BTOPHOTO OCYXXAEHHUS W YTOJOBHOTO TpecienoBa-
HUA);

- HUKOMY HE MOXET OBIThb 0e3 ero coriacus
W3MEHEHa TOJICYTHOCTh, IPEeIyCMOTPEHHAs I
Hero 3akoHoM (mm.3) m.3 cr. 77). PaccmarpuBae-
MBI MPHUHLMI, TEKCTYaJbHO BOCIPOW3BEICHHBIN
B 4.2 cT. 12 VIIK PK, unrepnperupyercs Kak ra-
paHTHUsl COOJIOIEHUS WHOTO TMPHUHIIMIA: CYASOHOU
3alIMTHI MPaB U CBOOOJ YeNOBEKa M TPpakIaHHHA.
Hanee, B ct. 11 VIIK PK, pernamentupyromieit mo-
JIO)KEHUE 00 OCYIECTBICHUU TMPABOCYJHS TOJIBKO
CYZIOM, COJEPKHUTCS CIEAYIOLIEE MMOJI0KEHUE: MIPH-
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TOBOD M JPyTHE pPEIICHUs Cy/Aa, OCYLIECTBIABLIETO
YTOJIOBHOE CYAONPOU3BOJACTBO I10 HEMOICYIHOMY
€My ey, MPEBbICUBIIETO CBOM ITOJHOMOYMS WU
MHBIM 00pa3oM HapyLIMBILETO MPeXyCMOTPEHHBIE
YTOJIOBHO-IIPOLIECCYAIbHBIM 3aKOHOM IPUHIIMIIBI
YTOJIOBHOTO TpOLIECCa, HE3aKOHHBI M TOJUIeXkaT OT-
MeHe. Hapsny ¢ atum, B cooTBeTcTBHH € 4.1 cT. 317
VIIK PK B oTAenbHBIX CiTy4asx, B IeIIX HanOoee
OBICTPOTO, BCECTOPOHHETO M OOBEKTHBHOIO pac-
CMOTpEHHsI JIeJI, B TOM YHUCJIE PAacCMaTpPUBAaEMOIo
C y4acTHEM IPUCSDKHBIX 3aceiaTeliel, ¢ coriacus
MOJICYTUMOTO WJIM IO XOJATaiiCTBY Y4YacTHHKOB
npolecca OHO MOXeT OBITh MepeaHo AJsl paccMo-
TPEHHS U3 OJHOTO Cy/a B APYTOH TOTO KE YPOBHS;

- B CyZie KaXIblii UMEET NPaBO OBITh BBICIY-
manebM (i.4) 1.3 cr. 77). JlaHHBIH npuUHIAT Ha-
TIpaBJieH Ha CO3AaHNe ONaroNpHUSTHBIX YCIOBUH IS
pea3anuy JTULIOM 3alUThl CBOUX MPaB M CBOOOI.
B coneprkanue mpuHIMIA BKJIIOYAETCS CIIEAYIOIIEe:
KOKABIH — 3TO YYacTHHK CyneOHOTO 3acemaHus
(9KcIepT, CHenuaIncT, CBUAETENb, MOTEPIEBLINHT,
rpakJaHCKHE MCTIB U OTBETYUKH, IPEACTABUTEIN
Y 3aKOHHBIE TIPEACTaBUTENN YUYaCTHHKOB IpoLiecca,
1 0053aTeNIbHO — MOJCYJUMBIi); HEAOMYCTUMOCTh
CIIyllaHWs Jefla B OTCYTCTBHE MOACYAMMOro (3a
UCKJIIOYEHHEM TeX CllydaeB, Korjza o0 3ToM Xofa-
TalicTByeT caM NOACYAUMBIA JTHOO MOJACYAMMBIN
CKpBIBA€TCS OT CyJa); MPEJOCTaBICHHUE MOIACYIM-
MOMY IIpaBa JaBaTh IMTOKa3aHUS Ha JIOOOM 3Tare
CyJIOTIPOMU3BO/ICTBA, HA MPOU3HECEHUE MOCIEAHETO
cinoBa. Hapsany ¢ 3Tum, caMOCTOATENBHOTO yroJIOB-
HO-TIPOLIECCYAILHOTO IPUHIIMIIA, B TIOJTHOM 00beMe
COOTBETCTBYIOLIETO PacCMaTPUBAEMOMY KOHCTHTY-
uuonHoMy mnipuHuuny, B YIIK PK He conepxxurcs.
YTroj0BHO-TIpoLiecCYyaIbHasi UHTEPIpPETalns HCKO-
MOT0 IPUHLIMIA MPEACTaBIAeT co00il clieayrolee:
HOJIOXKEHUSI O TOM, YTO CTOPOHBI, Y4acTBYIOIINE B
YTOJIOBHOM TIPOLIECCE, PABHONPABHBI M HAJENEHBI
PaBHBIMH BO3MOXKHOCTSIMH OTCTaWBaTh CBOIO IIO-
3WIMIO, & TAKXKE O TOM, YTO TMOACYIUMBIN MOXKET
CBOOOJIHO OTPHLIATH CBOIO BHHOBHOCTD MJIH MIPH3HA-
BaTh ce0sl BUHOBHBIM, IPUMHPHUTHCS C IOTEPIIEB-
mmM paszMeriensl B 4.7 u 4.9 cr. 23 YIIK PK coot-
BETCTBEHHO, B KaUeCTBE FapaHTHH MHOTO MPUHIIUIA
— NIPUHLUIIA OCYLIECTBICHUS CyI0IIPON3BOICTBA HA
OCHOBE COCTS3aTeIbHOCTH M PaBHOIIPABUS CTOPOH.
WHTepecyromuil HaC KOHCTUTYLIMOHHBIN TPUHIUI
cBoeoOpaszHo orpaxkaetcs B cT. 29 YIIK PK, pe-
[NIAMEHTHPYIOIIEH NPUHLIMI IVIACHOCTH, KOTOPBII
KOCBEHHO TIpejrojaraeT obecrneyenne cB00OTHOTO
CYIOTOBOPEHHUS Ul BCEX YYAaCTHHUKOB CyIeOHOTO
MIPOU3BOICTBA;

- 3aKOHBI, YCTaHABJIMBAIOLINE WM YCHJIHBAIO-
M€ OTBETCTBEHHOCTh, BO3JIATAIOLINE HOBBIE 001-

3aHHOCTH Ha TPaKJaH WU YXYALIAONe WX I0-
JoxeHue, oOpaTHOW cuibl He uMeloT. Ecnu mocne
COBEpIIICHUSI TIPaBOHAPYIICHUS OTBETCTBEHHOCTH
32 HEro 3aKOHOM OTMEHEHa WJIM CMATYeHa, MPH-
MEHSETCS HOBBIH 3aKkoH (1m.5) 1.3 cT. 77). JlaHHbIiH
MIPUHIIATT UMEET HETOCPEACTBEHHOE OTHOIIEHHUE K
MaTepHalbHOMY IPaBy W perIaMeHTHPYETCs HOp-
mamu YK PK. KocBeHHOE OTpakeHHe npHUHIUIA B
YTOJIOBHOM IIPOIIECCe HAMU yCMAaTPHBAETCSA B Clie-
nyromux nonoxkenusx YIIK PK: npenycmorpenue
00CTOATENHCTBA, HCKITIOYAIOIIETO IPOU3BOJICTBO IO
JIeJTly — €CNIA BBEJIeH B JEWCTBUE 3aKOH, OTMEHSIO-
OIMH YTOJIOBHYIO OTBETCTBEHHOCTH 32 COBEPILEH-
Hoe aestHue (11.6) 4.1 cr. 35). JlaHHOE MOJIOKEHHE
HE OTHOCHUTCS K YTOJIOBHO-TIPOIECCYaTbHBIM TIPHH-
LUIaM, a SBJSIETCS OJAHOW W3 HOPM, BXOJISIIUX B
permamMeHTanuo OOUIMX YCIOBHH OCYIIECTBICHUS
YTOJIOBHOTO TIPECIICIOBAHNS;

- 0OBUHSEMBI He 00513aH TOKA3bIBaTh CBOIO HE-
BHHOBHOCTS (TIT1.6) 1.3 cT. 77). Bpems noka3biBaHus
BO3JIaraeTcsl Ha OpraH yroJIOBHOTO MPECIICA0BAHHS.
B naHHOM ciyyae OCYIIECTBIEHO TEKCTYyalbHOE
BOCHPOHM3BOJICTBO KOHCTHTYIIIOHHOTO TIPUHITUTIA B
4.2 ct. 19 YIIK PK o npe3ymniy HeBUHOBHOCTH B
KaueCTBE OJIHOW M3 TapaHTH COOJIIOICHUS TAHHOM
MIPE3yMITIIHH;

- HUKTO He 00s3aH JlaBaTh TOKa3aHHs NPOTHB
camoro cebs1, cynpyra (cynpyru) u OJIM3KUX POJ-
CTBEHHHKOB, KPYT KOTOPBIX OIPEIEISIETCS 3aKOHOM.
CBALICHHOCTY)KUTENTN HEe 00s3aHbI CBUAETEIHCTBO-
BaTh NPOTUB JOBEPUBLIMXCS UM Ha UCTIOBeAH (TI11.7)
m.3 ct. 77). B yromoBHOM TIporiecce JaHHBIA TPHH-
IIUI HMCYEPIIbIBAIOIIE PETIaMEHTHUPOBAaH B CT. 28
VYIIK PK 06 ocBoOOXIeHUH OT 00513aHHOCTH JaBaTh
CBUJETEIHCKUE MIOKAa3aHNUA U He TpeOyeT KaKoi-1u-
00 MHOI UHTEPIIPETAINH;

- moOble COMHEHUS B BUHOBHOCTH JIMIIA TOJI-
KYIOTCS B TIOJIB3y oOBHHSIeMoro (Tm.8) m.3 cT. 77).
JlaHHBIM KOHCTUTYLMOHHBINA IPUHLUI BKIIOYEH B
coJiep)KaHUE YTOJIOBHO-MIPOIECCYANBHOTO TPUH-
UMa «IIPEe3yMINHs HEBUHOBHOCTH» B KadyecTBE
rapaHTud MOCJETHETO0 B CIENYyIOUed peAaKIuu:
«HeycTpanumble cOMHEHHsI B BUHOBHOCTH ITOJIO-
3peBaeMoro, OOBUHIEMOTO, MOJCYJAMMOTO TOJKY-
I0TCSl B UX MOJIB3Y. B mosn3y momo3peBaemMoro, 00-
BHHSIEMOT0, TIOACYANMOTO TOJDKHBI pa3periaTbes u
COMHEHHs, BOZHUKAMOIINE TNPU NMPUMEHEHUH YTO-
JIOBHOTO W YTOJIOBHO-IIPOLIECCYaTbHOTO 3aKOHOBY
(1.3 cr. 19 VIIK PK). C MeTogomorndeckoil TOuKu
3pEHHSI UHTEPIPETALUS KOHCTUTYIIHOHHOW HOPMBI
He J0JKHA BBIXOAUTH 32 Mpeebl KOHCTUTYLUOHHO
YCTaHOBJIEHHOTO TIPaBOBOTO MHCTHUTYTA (cM.: Hodg-
son, Geoffrey 2009: 144-145). B mnpuBelneHHOI
CUTyaIuu yCMaTpUBacTCs Tparchopmanus
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WHCTUTYTa TPUHIMIIOB B WHCTHTYT OTPACIICBBIX
rapaHTHi, YTO, Ha HAII B3TJIAJ, CBUIETEIHCTBYET
00 ompeneNeHHOM HapylIIeHHH CYIIECTBYIOIIEH
HEepapXud WJIM COOTHOIICHUS  POIO-BHIOBBIX
MOHSATHNA: WHCTUTYT TpaBa — IOHITHE DPOAOBOE,
WHCTUTYT FapaHTHUH B MIPaBe — MOHATHE BUIOBOE;

- HE HMEIOT IOPUANYECKOW CHIIBI JIOKa3a-
TENbCTBA, MOJNyYeHHBbIE HE3aKOHHBIM CIOCOOOM.
Hukto He MOXeT OBITh OCYKAEH IHIIb Ha OC-
HOBE ero coOcTBeHHOro mpusHaHus (nm.9) m.3 cr.
77). KOHCTHTYIIMOHHBI TPHHIMII 3aTParuBacT
coJiep’KaHNe HECKOJBKUX YTOJIOBHO-IIPOLIECCYalb-
HBIX notoxkeHui. B wactaocTu, B 4.2 ct. 9 YIIK PK,
MTOCBSIIIEHHOW perfiiaMeHTalluyd OOIIero IMOHSITHS
MIPUHLIMIIOB YTOJIOBHOIO IpoLecca U UX 3HAYECHMUS,
yKa3bIBaeTCs, YTO HapyIIeHWE MPHHIUIOB YyTO-
JIOBHOTO TIPOIIECCa BJIEYET MPHU3HAHUE COOPaHHBIX
Mo Jie7ly MaTepuanoB HE MMEIOLUIMMHU CHJIBI JIOKa-
3arenbcTB. [lamee, paccmarpuBaeMoe KOHCTHTY-
LIMOHHOE YCTAaHOBJICHHE OTPAXXEHO B YTOJOBHO-
MPOLECCYaNbHBIX MPUHIIMITAX: TPE3YMIIUS HEBH-
HOBHOCTH — OOBHHUWTENEHBIA TPUTOBOP HE MOXKET
OBITh OCHOBaH Ha MPEIIOIOKCHHUSIX U JIOJKECH OBITh
MIOATBEPKJEH JIOCTaTOUYHOM COBOKYIHOCTBIO JI0-
ITyCTUMBIX U JIOCTOBEPHBIX TOKa3aTeNbCTB (4.4 CT.
19 VIIK PK); ocBoOoxaeHHe OT 005S3aHHOCTH Ja-
BaTh CBHICTEIbCKHE MIOKAa3aHUS — HUKTO He 00s3aH
JlaBaTh MOKa3aHUS MPOTUB ceOst camoro (4.1 cT. 28
VIIK PK); 3akoHHOCTB — HapyIlIEHUE 3aKOHA CYJIOM,
OpraHaMy YTrOJIOBHOT'O NpECIeIOBaHuUs MPU MPOU3-
BOJICTBE TI0 YTOJIOBHBIM JIeJIaM HEJIOMYCTUMO | Ble-
4YeT TpU3HAHWE HEJCHCTBUTEIBHBIMU HE3aKOHHBIX
aktoB u ux orMeny (4.3 cr. 10 VIIK PK); onenka
JIOKa3aTeIbCTB TI0 BHYTPEHHEMY YOEKIECHUIO — HU-
KakHe JI0Ka3aTeNIbCTBA He UMEIOT 3apaHee yCTaHOB-
nenHou cunbl (4.2 cr. 25 VIIK PK). Kpome Ttoro,
paccMaTpuBaeMblii  KOHCTUTYIIMOHHBIM ITPUHIMII
oTpaxkeH B HopMax rnasbl 15 VIIK PK, pernamen-
TUPYIOIINX J0Ka3aTelIbCTBa: MPU3HAHKE ITOJ03pe-
BaeMbIM CBOEH BHMHBI B COBEPIICHUH YTOJOBHOTO
MIPaBOHAPYIICHUS MOYKET OBITH TIOJI0KEHO B OCHOBY
OOBHUHEHUS JHIIb MMPHU MMOATBEPXKICHUH €r0 BHHO-
BHOCTH COBOKYITHOCTHIO MIMEIOIIUXCS 10 AETy JI0-
kazarenbcTB (4.3 cT. 115); dakTuueckue naHHBIE,
MIOJTyYeHHBIE C HAPYIICHHEM YTOJIIOBHO-TIPOIIECCY-

aJBPHOTO 3aKOHA, MPHU3HAIOTCS HEIOMyCTHMBIMUA B
KauyeCTBE JIOKA3aTEIILCTB U HE MOTYT OBIThH TIOJI0XKE-
HBl B OCHOBY OOBWHEHHS, a TaK)K€ HCITOIb30BaHBI
[P JI0Ka3bIBAaHUM JIFOOOTO OOCTOSATEIBCTBA, BXO-
JIAIIEr0 B MPEAMET JOKA3bIBAHUA IO YTOJIOBHOMY
neny (4.4 ct. 112);

- MPUMEHEHUE YTOJIOBHOTO 3aKOHA 110 aHAJIOTUU
He nomyckaercs (. 10 m.3 ct. 77). 3anper Ha Takoe
[IPUMEHEHUE YTOJIOBHOTO 3aKOHA CBSI3aH C TEM, UTO
MaTepUalbHOE MPABO HOCUT 0oJiee ITUHAMHYHBIN
Xapakrtep, 4eM mporeccyanbHoe. OOIIecTBeHHBIC
OTHOLLUEHUS, YaCThIO KOTOPBIX SIBJSIIOTCS MPaBOBHIE
OTHOIIIEHUS, B TMPOIIECCE IMMBIIM3AIMOHHOTO pa3-
BUTHUSI MEHSIOTCS, OTJIENIbHBIE OOIIECTBEHHO OIac-
HBIE SBIICHUS YTPAYUBAIOT NPHU3HAKH OOIIECTBEH-
HOIl OMacHOCTH WM YTOJIOBHOM Haka3zyemMocTd (Ha-
pUMEp, NEKPUMHUHAIU3ALNS IIPUBENIa K MEPEBOAY
OTZAEJBHBIX YTOJOBHBIX MPaBOHAPYIIEHUH K aIMU-
HUCTPATUBHBIM MPOCTYIKAM WU K HOPMUPOBAHUIO
WHCTHUTYTA YTOJOBHOTO MPOCTYIKA). DTO 03HAYAET,
YTO YTOJIOBHO-IIPABOBAsl OLICHKA JESHUS, OCYILECT-
BJIEHHAsI CyJIOM MHOTO JIET Ha3aJ, HelpuemieMa B
COBPEMEHHBIX YCIOBUSX. JJaHHBIA MPUHIUI HOCUT
YHUBEPCAITBHBIA XapaKTep U paBHO MPUMECHHUM Kak
B YTOJIOBHOM, TaK U B yYTOJIOBHO-TIPOIECCYaTEHOM
oTpacisax npasa. CaMOCTOATEIBRHOrO INPHUHLMIA B
nanHoM koHTekcTe B [IK PK He conepxurcs.

Takum 00pa3oM, BCE TO, YTO CBA3aHO C KOHCTH-
TYUUOHHBIMU NPUHUUIIAMU YTOJOBHOTO CYZAOIPO-
W3BOJICTBA, JOJIKHO HEYKOCHUTEIIBHO COOTIOIATHCS
B YCIOBUSIX MOJEPHHU3ALMHU WIH YCOBEPIICHCTBO-
BAaHMSI YTOJIOBHOTO MPOLIECCA, BKIOYAsl BHEAPEHUE
TPEX3BEHHON Monenu. Merojonoruyeckas 0e3-
YIOpPEeYHOCTh nonoxeHuit Koncturynuu B uccneny-
€MOM HaMH pyciie TpeOyeT B3BEIICHHOTO IMOAX0/1a
KO BceM m3MeHeHusM u gonoiaHenusM B YIIK PK u
CMEXKHOE 3aKOHOIATENbCTBO B KOHTEKCTE MOpyue-
Hus ['aBel rocyapcTsa.

Nmeer BaxkHOE METOMOJIOTUYECKHE 3HAUYCHHE
KOHCTUTYIIMOHHOE TPHU3HAHUE NPUOPUTETA Mepen
3akoHamMu PK MexXayHapoaHBIX JOTOBOPOB, paTudu-
nupoBaHHBIX PecryOnukoit Kazaxcran, yBakeHue
MEX/TyHApOJIHBIX TPUHIIMIIOB B OOJACTH 3allUTHI
[IpaB YEJIOBEKA U I'pakIaHUHA, BOBICYEHHOTO B Op-
OUTY YTOJIOBHO-TIPOIIECCYATbHBIX TPABOOTHOIICHHIA.
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NMPABOBOM MOTEHLMNAA
MEXAYHAPOAHBIX ®UHAHCOBbIX OPTAHU3ALIMMA
MO BHEAPEHUIO AEHEXXHO-®MHAHCOBOM
LUMDOPOBUSALIUU

CraTb9 nOCBSILLEHA MPABOBbIM ACMEKTaM AESTEAbHOCTM MEXAYHAPOAHbIX OpraHu3aumin no
BOMPOCaM BHEApPeHUs LundpoBm3aLmm B Chepy AeHEXXHO-(PUHAHCOBOM CUCTEMbI Ha BHYTPUIOCyAap-
CTBEHHOM W MMPOBOM YypPOBHSIX. LleAbto AaHHOM paboTbl SIBASIETCSI MCCAEAOBaHME HOBOWM (DMHAHCOBOW
CMUCTEMbI, KOTOPAs OCHOBAHA HA LIM(PPOBM3ALIMN AEHEXXHON MaCCbl MMPOBOWM M PErMOHAAbHBIX BAAIOT U
Ha MX B3aMMOAENCTBMM C HALMOHAAbHBIMK BaAloTamn. HOBM3HA TeMbl AQHHOM CTaTbM COCTOUT B TOM, 4TO
UM pPOBU3ALNSA AEHEXHO- (PUHAHCOBOM CUCTEMDBI SIBASETCS CErOAHS HOBOM TEMOM AaKe AAS (DMHAH-
CMCTOB M 3KOHOMMWCTOB (M yU€eHbIX, U MPAKTMKOB). TeMa 0 MeXXAYHAapPOAHO-MPABOBOM PErYAMPOBAHMM
npoLeccos UMpoBM3aLNN AEHEXKHO-(PMHAHCOBOM CUCTEMDBI MPAKTUYECKM HE MCCAEAOBaHa B Hayke
MeXAYHapoAHoro npaBa kak ctpaH CHI, Tak M 3anapHbIX rocyAapCTB. AKTYaAbHOCTb AQHHOM
TeMbl MpPeAOMNpPeAeAeHa XOAOM Pa3BMTME HAYYHO-TEXHMUYECKOW PEBOAIOLMM, KOTOpPag BbIBOAUT
uMPOBU3aLMIO B SKOHOMMKE, MPOM3BOACTBE, TOProBAE, (DMHAHCAX, BAaAIOTE HA MNEPBbINA MAAH.

CyTb CTaTbM COCTOWUT B TOM, YTO aBTOP BHOCUT MPEAAOXKEHWNS MO BHEAPEHMIO LMDPOBM3ALIMM B
AEHEXXHO-(OMHAHCOBYIO CUCTEMY Ka>KAOrO roCyAapcCTBa, MO BHEAPEHMIO LUM(POBM3ALNN B AEHEXKHO-
(PMHAHCOBYIO CUCTEMY KaXXAOrO MEXAYHAPOAHOrO pEerMoHaAbHOro 6GaHka. ABTOp CTaTbM TakXe
rnpeaAaraer, 4tobbl MUMpoBOM UM poBmampoBaHHoi BaatoTorn ctaa CAP (SDR) MexxayHapoaHoro
BaAloTHOro poHaa. Noa SDR noxmmatotes Special Drawing Rights (CrieumaAbHbie npaBa 3aMMCTBOBaHMSI),
KOTOpble KakK pe3epBHOE WM MAATEXHOE CPEACTBO 3MMTUPYIOTCS (BbIMyCKaloTCs) MexXAyHapOAHbIM
BaAIOTHbIM (DOHAOM.

McxoAs M3 COBPEMEHHbIX TEHAEHLMIA Pa3BUTUS AEHEXXHO-(PMHAHCOBOM LMPOBM3aLMMN B AQHHOM
paboTe co4eTaloTCs pasHble Hay4Hble METOAbl UCCAEAOBAHWS: METOA 3MIMMPUYECKOrO aHAAM3a,
MEeTOA CPaBHUTEAbHO-TIPABOBOrO aHaAM3a, METOA AOTMYECKOro aHaAM3a, a TakXKe METOA HayvHOoro
MPOrHO3MpOBaHMs. HayuyHas 3HaUMMOCTb AAHHOM pPaboTbl 3aKAIOYAETCS B TOM, YTO OHA BHOCUT
OMPEAEAEHHbI1 TEOPETUYECKMI BKAAA B pelleHue MPOOAEM BHEAPEHUs AeHEeXXHO-PUHAHCOBOM
uMpoBM3aLMM B BAAIOTHYIO CUCTEMY HA HALIMOHAABHOM U MEXAYHAPOAHOM ypOBHSX. [TpakTunyeckas
3HAUMMOCTb LM(POBU3ALMM 3AKAIOUYAETCS B MHOTOKPAaTHOM YO6bICTpeHMn obopoTa hr1HAHCOBbIX
CPEACTB BHYTPU FOCYAAPCTB M B MMPE, BO BHEAPEHNM TPAHCMAPEHTHOCTM BCEX (DMHAHCOBbIX OnepaLni,
B PE3KOM CHUXXEHMN YPOBHS AEHEXHO-(DMHAHCOBbLIX MaXMHALIMIA 1 KOPPYMLMOHHbIX AEMCTBUN.

KAtoueBble caoBa: uHaHcoBas UMgpPoBM3aLMs, KPUMTOBAAIOTA, MPaBO (MATHOM BAAIOTHI,
BaAIOTHOE MpaBo, knbepbe3onacHOCTb, NMPaBO BAAIOTHOM TpaHcopMaLmu.

D.M. Sarsembayev*

L.N. Gumilev Eurasian National University, Kazakhstan, Nur-Sultan,
*e-mail: daneker@mail.ru

Legal potential of international financial organizations
on the introduction of monetary and financial digitalization

The article is devoted to the legal aspects of the activities of international organizations on the
implementation of digitalization in the sphere of the monetary and financial system at the domestic and
global levels. The purpose of this work is to study a new financial system that is based on the digitali-
zation of the money supply of the world and regional currencies and on their interaction with national
currencies. The novelty of the topic of this article is that the digitalization of the monetary and financial
system is a new topic today, even for financiers and economists (both scientists and practitioners). The
topic of international legal regulation of the processes of digitalization of the monetary and financial sys-
tem is practically not studied in the science of international law of both the CIS countries and the West-
ern states. The relevance of this topic is predetermined by the course of development of the scientific
and technological revolution, which brings digitalization in the economy, production, trade, finance,
and currency to the fore.
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The essence of the article is that the author makes proposals for introduction of digitalization in
the monetary and financial system of each state, for introduction of digitalization in the monetary and
financial system of each international regional bank. The author of the article also suggests that the SDR
of the International Monetary Fund should become the world’s digitalized currency. SDR refers to Spe-
cial Drawing Rights (Special Drawing Rights), which is issued by the International Monetary Fund as a
reserve and means of payment.

Based on the current trends in the development of monetary and financial digitalization, this work
combines various scientific research methods: the method of empirical analysis, the method of com-
parative legal analysis, the method of logical analysis, as well as the method of scientific forecasting.
The scientific significance of this work lies in the fact that it makes a certain theoretical contribution
to solving the problems of introducing monetary and financial digitalization into the currency system
at the national and international levels. The practical significance of digitalization lies in the multiple
acceleration of the turnover of financial resources within states and in the world, in the introduction of
transparency of all financial transactions, in a sharp decrease in the level of monetary and financial fraud
and corruption actions.

Key words: financial digitalization, cryptocurrency, the right of fiat currency, currency law, cyberse-
curity, the right of currency transformation.
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XaAbIKapaAbIK, KapXKbl YHbIMAAPbIHbIH, AKLLIAAAM-KAPXKbIADIK,
LMpPAAHABIPYAbI €HFi3Yy YKOHIHAET KYKbIKTbIK, dAeyeTi

Makana MeMAEKETIWIAIK >K8He ©AeMAIK AEeHrerAepAe  aklla-Kap>Kbl >KyMeci  caAacblHa
UMMDPAAHABIPYAbI  €HFi3y MaceAeAepi OOMbIHILA XaAbIKAPaAbIK, YMbIMAAP KbISMETIHIH KYKbIKTbIK,
acnekTiAepiHe apHaAfaH. byA MakaAaHblH MakcaTbl BAEMAIK >K8HEe anMakTblK, BaAlOTaAapAbIH aKlla
MaccacblH UMPAAHABIPYFa >K8HE OAAPAbIH YATTbIK, BaAlOTaAQpPMEH ©3apa 8peKkeTTecyiHe Heri3peAreH
>KaHa Kap>Kbl XKYMECiH 3epTTey 60AbIN TabblAaAbl. MakaAaHbIH TaKbIpbIObIHbIH, KaHAAbIFbl aK LLa-Kap>Kbl
JKYMECIH UMPAAHABIPY BYTiHAE KAp>KbIr€PAEP MEH SKOHOMMCTEP (FAABIMAAD MEH MPaKTUKTEP) YLUIH A
>KaHa TakbIpbin GOAbIN TabblAaAbl. AKLLA-KAPXKbl XYMAECIH UMDPAAHABIPY MPOLECTEPIH XaAbIKAPaAAbIK-
KYKbIKTbIK, PeTTey TypaAbl Takplpbil TMA eAaAepiHiH Ae, 6aTbiC MEMAEKETTEPIHIH, A€ XaAbIKapaAbIK,
KYKbIK FbIAbIMbIHAQ iC XKY3iHAE 3epTTeAMereH. byA TakbIpbINTbiH ©3eKTiAIr 3KOHOMWKAHbI, OHAIPICTI,
CcayAaHbl, Kap>KblHbl, BaAlOTaHbl UMMPAAHAbIPYAbI OipiHWI OpbIHFA KOSTbIH FbIAbIMU-TEXHMKAADBIK,
PEBOAIOLIMSIHBIH, AaMy 6apbICbIMEH aAAbIH aAd aHbIKTAAFaH.

MakaAaHblH M8Hi aBTOpP 8p MEMAEKETTIH, aKlla-Kap>XKbl >XYHeciHe UMMpPAAHABIPYAbl EHri3y,
B8P XaAbIKApPaAbIK, aMakTblK, GaHKTIH aKlla-Kap>Kbl >XyMeciHe UMPAAHAbIPYAbl €Hri3y 6oWbiHLLA
YCbIHbICTap eHrideAi. Makaaa aBTOpbl COHbIMEH KaTap XaAblkapaAblk, BaAtoTa KopblHbiH CAP (SDR)
BAEMAIK LM(PAAHABIPbIAFAH BaAlOTaFa aHaAYbIH YCbiHaabl. SDR Aen pe3epBTik )XeHe TeAeM KypaAbl
peTiHAe XaAblKapaAblk, BaAloTa KoOpbl wbiFapatbiH Special Drawing Rights (ApHaiibl Kapbi3 aay
KYKbIKTapbl) TYCiHiA€AI.

AKLLIA-KApXbIAbIK, UM(PAAHABIPYAbIH,  Ka3ipri 3amaHfbl AaMy YpAiCTepiHe CylieHe OTbIpbin,
OYA >KYMbICTA 3€PTTEYAIH OPTYPAI FbIAbIMM SAICTepi OipiKTIPIAGAI: 3MMMPUKAAbIK, TaAAdy OAiCi,
CaAbICTbIPMAAbI-KYKBIKTbIK, TAAAQY SAICI, AOTMKAAbIK, TAAAAY SAICI, COHAAM-aK, FbIAbIMM BOAXKAY BAICI.
ByA >XYMbICTbIH FbIABIMU MAaHbI3AbIAbIFbI OHbIH, YATTbIK, JXBHE XaAblKapaAblK, AEHrerAepAe aklia-
Kap>KbIAbIK, IM(PPAAHABIPYAbl BAAIOTAAbIK, XKYMEre eHrizy MoceAeAepiH wwetnyre 6eAriai 6ip TEOPUSIAbIK,
YAEC KOCATbIHAbIFbIHAQ. LIMbpaaHABIPYAbIH NPaKTUKAABIK, MaHbI3ABIABIFbI — MEMAEKET iliHAE >KaHe
SAEMAE KApPXKbl aMHAAbIMbIH OipHelle peT >XXbIAAAMAATY, OapAbIK, KAP>KbIAbIK, ONepaumsAapAbiH
TPaAHCMAPEHTTIAIMH eHri3y, aKlua-Kap>XXbIAbIK, aAASIKTbIK, MeH Cbl0aiAaC >XEMKOPABIK, iC-OpeKeTTepiHiH
AEHreliH KypT TOMEHAETY.

TyiiH ce3aep: KapXXbIAblK, UMPAAHABIPY, KPUMNTOBaAlOTa, MAT BAAIOTACbIHbIH - KYKbIFbI,
BAAIOTaABIK, KYKbIK, KMGEpKayinci3Aik, BaAOTaAbIK, TPAHC(OPMaLMS KYKbIFbl.

BBenenune

s Havama ompenenuM TMOHATHE «IU(BPOBO
BaJIFOTBDY, TI0J] KOTOPOW TOHUMAIOTCS «IHU(PPOBBIC
NIEHbTH, DJJEKTPOHHBIC JCHBIU, DJIEKTPOHHAS
BaJIIOTa», «JIH00ast BaIIOTA, ICHBIM WIH JICHEIKHBIC

AKTHBbI, KOTOPLIC YIIPABJIAIOTCA, XPaHATCA WU
OOMEHHBAIOTCSI B LUQPOBBIX KOMIBIOTEPHBIX
cHCTeMax, IPEHMYIIECTBEHHO uepe3 VHTepHET»
(https://en.wikipedia.org/wiki/Digital cur-
rency). LudpoBusauus BaliOTBL — 3TO MpoLecc
0 3aMEeHe HaIW4YHbIX JeHer IH(POBHIMH,
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BUPTYaJbHBIMH B LENAX YIPOUICHUS IUIATEXEH.
Kazaxcran, k mpuMepy, IpaKTHYECKH YK€ TOTOB K
uudpoBoit Tpanchopmannu tedre. Luppouzanus
(DMHAHCOBOI CHUCTEMBI CTpaHbl MIET IOJHBIM
XOOOM. OTO TIPOSBISETCS B  HAIMYUH Yy
19-MUJIJIMOHHOrO Ka3aXCTaHCKOIro HaceyneHus 46,8
MWIIMOHA IUIACTHKOBBIX IUIATEKHBIX KapTOUEK,
MIOCPEACTBOM KOTOPBIX TpakKIaHEe CTpPaHbl IO
naHHbIM Ha konerl 2020 roxa coBeprumian Oosee
342 MWITMOHOB TpaH3akUMid Ha cymmy 5,4
tpwmnona Ttenre (https:/kursiv.kz/news/finansy/
2020). Tlomnas uwmdpoBH3aMS HAIMOHAILHOM
BaJIIOTHI MPUBEAET K 3aMEHE HAJMYHBIX JIEHET, K
KPYIJIOCYTOYHOMY TOJb30BAHUIO B PEKHME HOH-
CTON (MHAHCOBBIX YCIYr BCEeMH (PU3MUECKUMU
U IOpPUIUYECKHMH JUIAaMH, K HEB3BICKaHUIO
KOMHCCHHM 32 TIPEJOCTaBICHHbIE (DHHAHCOBBIC
YCIYTH, K CHH)KEHHIO ONEPAlIMOHHBIX M3ICPKEK U
puckoB (Rajan 2020), x moiaHON TpacnapeHTHOCTH
(MHAHCOBOI CHCTEMBI CTpaHbBI, YTO IMPHBEIET K
BO3PACTaHUIO NOBEPHSA YYAaCTHHKOB (PMHAHCOBOTO
peiEKa apyT K qpyry (D'Urbing 2021).

[ponecc mepexoma rocynapcTB Ha NUPPOBYIO
BaNIOTy, HauuHas ¢ npusHanus CILIA OutkomHa
(HECMOTpsI Ha €ro BBICOKYHO BOJIATHIIBHOCTH — H3-
MEHUYHBOCThH IICH) W BBEJCHHUS LU(PPOBOI Baiio-
Thl 1ieHTpanbHOTO Oanka (CBDC — Central bank
digital currency, B TiepeBofie C aHTJIUIHCKOTO SI3bI-
Ka — OUQpoBas BaIIOTa HEHTPAILHOTO OaHKa) 10
co3nanusi Kurtaem cBoeil HalMOHAJIBHON KPUMOTO-
Bamotel (DCEP — digital currency for electron-
ic payments WO Ha PYCCKOM s3bIKe: HU(poBas
BaJIOTa ISl AJIEKTPOHHBIX IUIATEXKeH ), MOCTENIEHHO
Habupaetr o00poTsl (Gozbasi 2021). CtaHoBIECHNE
HOBOH (MHAHCOBOH CHCTEMBI, OCHOBAaHHON Ha
uuppoBU3allMd  JICHEIKHOW  MAacCChl,  SBISETCA
JIMIIIb BOIMIPOCOM BpemeHu. [loaToMy HeciaydaiHO
1 cenrsiopst 2021 roma Ilpesugent PecnyOmuku
Kazaxcran K.-)K.K. Tokaer B cBoeM Ilocrmanuu
Hapoxy Kasaxcrana mon HasBanueMm «EnWHCTBO
HapoJla U CUCTEMHBIE peOPMBI — IPOYHAST OCHOBA
MIPOIBETaHMsI CTPAHBD) MOCTABHII BAKHYIO 337a4y:
«ms Kazaxcrana kpaiiHe BakHBI TpaHChepT
COBPEMEHHBIX LU(POBBIX TEXHOJOTHH, BHEAPCHUE
anementoB Munyctpum  4.0» (Toxaer 2021),
COCTaBHOM YacTBbI0O KOTOPBIX SIBISIETCS OLU(PPOBKA
JeHEXHO-(DUHAHCOBON CHUCTEMBI. Ocraercs
TONBKO MOKAATHCA TOTO, KTO MEPBBIM IMPEITIOKUT
MHUpPY TPOCTYIO JJIsl TIOHUMAaHUS W JOCTaTOYHO
CIpaBEeUIMBYI0 BHUPTYAJIBHYIO MEXIYHAPOAHYIO
CUCTEMY JIEHE)KHOTO OOpaIIeHusI.

Ha ceromnsamHmii 1OeHb aKTHBHYIO OOpb-
Oy 3a majpMy NEpBEHCTBA BEOYT Kak rocynap-
CTBa, TaK W YaCTHble (PMHAHCOBBIC OPTAHMU3AINN
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(Ethereum, Litecoin, XRP u t.1.). Ilpu stom
BUANTCS HEM30EKHBIM IOBTOPEHUE COOBITHH,
MMEBIIIAX MECTO B AMOXY XPOHUYECKOTO JeUIuTa
JUKBUIHOTO METajlla, KOTJia B KOHEYHOM HTOre
YaCTHUKAaM  3allpeTWIM  BBIYCKATh  MOHETBI:
mepel HAMH 3aKpbUIM  MOHETHBIE [JBOPHl H
rOCYJapCTBEHHBIH arnapar BBEJI CBOIO MOHOIIOJIUIO
Ha TIpoIiecc YeKaHKu MoHeT. Helnb3st 3a0bIBaTh, 4TO
JIEHEe)KHAsl Macca SBIISIETCS TIaBHBIM, a TIOPOH 1axe
CJIMHCTBEHHBIM HMHCTPYMEHTOM  PETYJIHPOBAHUS
«Tporecca pacIpelieNeHrss PECypCcoB», KOTOPBIH
MBI TIPUBBIYHO HA3bIBaeM dKOHOMUKOH. M OBITO OBI
Heb1aropasyMHo JI000My rOCyJapCcTBY NepeaaBaTh
TakOH pblYar B PYKA YAaCTHBIX KOMIAHHHA, TEM
caMbIM CTaBsi TIOA yJAap SJIpO HAIMOHAILHON
0e301acHOCTH M, BO3MOXKHO, K€ CYLICCTBOBAHHUE
€aMoro rocyapcrsa B Toil popme, B KOTOPOil OHO
HaM MPEeJICTABIISIETCS B HACTOSIIIA MOMEHT.

[TockonbKy TeMa SIBJISIETCS] HOBOH, B CHITY 3TOTO
aKTyallbHOW, FOPUCTOB, MBITAIOIIMXCSA pa3o0parbes
B ATOI Teme, HeMHOro. [loaToMy puBeeM mpous-
BEACHHUS TEX aBTOPOB, KOTOpHIC HAMUCaIH 00 00-
IIUX BOMpocax MU(PpPOBON SKOHOMHUKH, €€ IHPpo-
BU3AIMH, a TAKXKE TEX YUYCHBIX IOPHCTOB, KOTOPBIE
UCCIIENYIOT IOpUAMYECKHE aCMeKThl (PUHAHCOBOTO
MpaBa, MIEKTPOHHBIX JIEHET, HO MPaKTUIEeCKH He 3a-
TParuBarT MEXTYHAPOIHO-TIPABOBBIE IU(POBU3U-
POBaHHBIC BAFOTHBIC TPAaHU 3TUX MOHATUH. Takumu
yuensiMu sBIsIIOTCS: D.C. Kaparycos, b.K. baumie-
Ba (2021); J. Kansibexona (2018: 8); C.A. Aunpio-
muH (2021: 22); E.}O. I'paueBa, H.M. Apremos,
JIJI. Apsymanoa (2020: 256); 1. bammp (2019:
538); B.A. Kynpsmos (2020: 286); . Tapacos,
A. TTonos (2018: 98); A. ArToHomymOC (2018: 192);
M.K. bpynuepmaiiep, X. Ixevimc, JI.I1. Jlannay
(2021: 35); A. I'apcua-Macwua, P. I'oitsin (2021: 3).

B xoxe uccnenoBaHus JaHHON TEMBI aBTOP HC-
MOJIB30BAJI METOJl AMIIMPUYECKOTO aHaln3a XKyp-
HaJIbHBIX cTaTel, VMHTepHeT-MaTepualioB, METO]
JIOTUYECKOTO aHaJIH3a OTEUECTBEHHBIX, POCCUHCKUX
1 3apyOeKHBIX MOHOTpa(Hii HA PyCCKOM U aHTIIAH-
CKOM f3BIKaX, METOJl CpPaBHUTEIBHO-IIPABOBOTO
aHaM3a BaIOT BEIyIIUX rocyaapcTB. MM Taxke
WCIIOJIb30BaH METOJ] HayYHOTO TMPOTHO3WPOBAHUS,
Ha OCHOBE KOTOpPOTO OH JieNlacT BHIBOABI IO ITOBO-
Iy BHYTPUTOCYIAPCTBEHHOW BaJIOTHI 1 BOZMOXKHOI
MUPOBOH BaJIOTHI B IEPCIICKTHBE.

Pe3yabTaTthl u 00cy:kIeHus1

CrnenyeT OTMETHTB, 4TO MpobsemMa 0e30MmacHo-
CTH, CBsI3aHHasi ¢ MU(POBON JAEHEKHON CHUCTEMOIA,
OCHOBaHA HE TPOCTO HA TUMOTETHUESCKOM PaCCyK-
JICHUH, 2 Ha YKE UMCIOIIUXCS (haKTaX, MOOBIBABIIAX
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Ha MEPBBIX MOJIOCAX CPEICTB MaccOBOW MH(pOpMa-
uu. B wacTHOCTH, MalHUHTOBBIE (PEPMBI YXKE CO3-
JAIOT peajbHYI0 YTpo3y JHEPreTHYecKUM OJoKam
OTIENbHBIX cTpaH. Tak, mofa ynapom okazaiucs Mpan
(Hdymsaena 2021), KoTOpoMy MPHUILIOCH U3-3a TPYI-
HOCTEH, CBSI3aHHBIX C Harpy3kaMu Ha 3JeKTpude-
CKHE CETH, BPEMEHHO 3alpeTUTh MAaHHUHT Ha Tep-
PUTOPUHN TOCYAAPCTBA, KOTOPBIA B OOJBINEH dacTh
OCyHIeCTBIsUICS cTUXuiHO. Henb3s u 3a0bBaTh O
JIPyroil HaBHCIIEW HaJ MHUPOBHIM (UHAHCOBHIM
CEKTOpPOM yTpo3e, KoTopas Oyner, HaBepHOe, TIOUH-
1Ie Jake THIICPUH(IIAIUN HEeMEIKON peiixcMapKH,
MMEBIIIeH MECTO B MPONLTIOM Beke. KoHeuHo ke, 3To
CHJIbHAS BOJIATWJIHBHOCTh YaCTHBIX KPHUIITOBAIIOT U
MOPOXKIAeMblii et0 (UHAHCOBBIM Mmy3bIpb. Kpome
TOr0, OOIIECTBO YK€ ceiidac CTOJNKHYJIOCH C MpO-
OieMoif  Hapacraromero KuOepMOIIEHHUYEeCTBa
BOKPYT' JIELEHTPAIM30BAHHBIX W HEKOHTPOJIHpYE-
MBIX TOCYJapCTBOM KPHIITOBAIIIOT, BHIPAYKEHHOTO,
B YaCTHOCTH, B CIy4asX ¢ OMTKOMHOM, KOTJa CO3-
JABATHUCh NU(POBBIC TIATHOPMBI JUTS TTOXHUIICHHS
nmaHHoON KpunroBamoThl ([Tomskosa 2021).

OpnHako, yuuThIBasg CyTh YEJIOBEYECKOW HaTy-
PBI, HETB3s UCKJIIOUATh BAPUAHT, YTO MUPOBOMY CO-
o0ImIecTBy Bce e MpUIeTCS 3aHOBO MPOUTH OoIe3-
HEHHBIH MyTh B (DOPMHUPOBAHUKM HOBOW JIEHEKHON
CHCTEMBI, OOpEMEHEHHBII YTpO3aMu, KOTOPBIE TasAT
B ce0€ YacTHBIE WHCTHUTYTHI.

Bnpodem, naHHas cTaThs MOCBAIIEHA HE CTOJb-
KO cyObeKTaM, KOTOpbIe aKTHBHO MPOJIBUTaroT -
POBYIO BAIIFOTY, @ CKOJIBKO TEM OPTaHH3aIlUsIM, KO-
TOpBIE, UMesl BCEC IIAHCHI TPOSBUTH ceOsl B (hOpPMU-
POBaHMM HOBOTO (PMHAHCOBOTO MHMPO3AaHMA, HA
YAWBJIEHUE OCTAIOTCS B TEHH, HAOTIOJast 32 TIPOUCXO-
JIAIIAM B CTOPOHE, YTO MPECTABISIETCS T0CTaTOYHO
HEIATbHOBHTHBIM ITOBEJICHUEM C UX CTOPOHBI.

OO0men3BeCcTHO, UTO KPOME FOCYAapCTB HA MEXK-
IYHapOIHOW apeHe NPHCYTCTBYIOT (HUHAHCOBBIC
CyOBEKTBI, KOTOPBIE MPHU3HAOTCS B KaYeCTBE II0JI-
HOIIGHHBIX CYOBEKTOB MEXAYHApOJHOTO IpaBa U
MOTYT OBITh HaJIeJIEHBI IPABOM CO3JIaHMsI 10OCTATOY-
HO Oe3omacHoi u 3 dexTruBHON NP POBOIT BATIOT-
HOM CHCTEMBI, 000COOJCHHOM OT HAIlMOHAJIbHBIX
UG POBBIX JieHEeT. TaKOBBIMU SIBJISTFOTCS MEKITPABH-
TeIbCTBEHHBIE OAHKH, HAYMHAsI OT MeXIyHapOIHO-
ro BamoTHOTO oHaa U BecemupHoro 6aHka pekoH-
CTPYKIIMHU U Pa3BUTHUS U 3aKaHUMBASI PA3THUUHBIMU
pEeTHOHATBFHBIMU OaHKaMU TakuMu, kak EBPP, ABP,
UBP u t.1.

CnenyeT OTMETUTb, YTO MOTEHLUAI YHUBEp-
CaNBHBIX MEXTYHApOIHBIX (DMHAHCOBBIX OpPTaHH-
3alMi CTaTh YMUCCHOHHBIM LIEHTPOM MUPOBOM Ba-
JIIOTHI COXPAHSETCS. U CTAHOBUTCS aKTyaJIbHBIM Kak
HUKOTJIa paHbIIIe.

Bwmecre ¢ TeM, ux peanpHas akTHBHOCTb, KOHEY-
HO, OYZeT 3aBHUCETh OT TOTO, K KAKOMY KOHCEHCYCY
MIPUIYT TOCyIapcTBa B Tporecce (OPMHPOBAHUS
HOBOT'O MUPOBOTO (PHHAHCOBOTO TIOPSIKA.

Bo3MoxHO, Ha HayaJIbHOM 3Tane MHPOBOE CO-
0011ecTBO OyneT 00JbIIe CKIOHHO K TOMY, YTOOBI
COXPaHHTH XOTsI ObI IPUBBIYHBIC OYEPTAHUS CTAPO-
ro yCTPOWCTBA, MEPENaB MOJHOMOYHS MO0 SMUCCHH
IM(POBBIX JIEHET TOCYIapCTBY — SKOHOMHUYIECKOMY
THTaHTY, KOTOPBIA OyJIeT BBIONHATE ABE (PyHKIMN
OJIHOBPEMEHHO — HALIMOHAJIbHON PaCYeTHOU €IUHU-
116l ¥ MUPOBOM BaJIIOTHI, KaK ATO ceiuac CBOMCTBEH-
HO Oymaxknomy aosutapy CIIA. Ho nudposuzarus
BaJIIOTHl TaUT B ceOe MOKa MHOTO HEW3BEJaHHBIX
MTOJIMTHYECKHUX, SKOHOMHYECKUX M TPABOBBIX TPO-
05eM, C KOTOPBIMH MPEIACTOUT CTOJIKHYTHCS MU-
poBbIM (hrHAHCOBBIM crnenmanucraM. Ecim HOBas
MupoBas (hruHaHCOBasA cucTeMa OyJIeT BCe K€ OCHO-
BaHa Ha HAIMOHAIBHOW U(PPOBOH BatOTE, TO Ta-
KO€ TOCYJIapCTBO JOJDKHO OyNeT MPHHATH Ha cels
pAa 00s13aTeNBCTB, KOTOPHIE JOJKHBI OBIIH B3SITh
B cBoe Bpems CIIIA, 3aBnaneB ¢pyHKUIUEH IMUTEH-
Ta MUPOBOW (PMIATHOW BAIIOTHI (B TaHHOM cCIydae,
JIEHBI'W MHPOBOTO 3HAYEHHS, CTOMMOCTh KOTOPBIX
HOMMHAJIBHO yCTAHABJIMBAETCS ONPEAEICHHBIM TO-
CyZapCTBOM U KOTOPBIE HE 3aBUCST OT CTOMMOCTH
M3TOTOBJIGHHBIX M3 HUX MaTepuana). B wactHoCTH,
K TaKUM 00s13aTeIbCTBAM MOKHO OTHECTH COTJIaco-
BaHHOCTb AMHCCHU: €CIIA TOCYJapCTBO OyJeT MpH-
HUMATh PEIICHUE 110 IMUCCUN HU(POBOH JCHEKHON
MAaccChl, TaKasi SMUCCHS TOJKHA YUYUTHIBATh HHTEPE-
CBI BCEX CTpaH, a He TONBKO CTpaHbl dMUTeHTa. Co-
OTBETCTBEHHO JIF00asi SMHCCHUS AOJDKHA OyJeT mpo-
XOJUTh KOHCYJIbTAl[MOHHBIE MPOLEAYPHI B MEXKIY-
HapOIHON (PMHAHCOBOW OpTraHU3AINHA YHUBEPCATb-
HOT'O Xapakrepa Takoil, kak MB®.

C npyroil CTOpOHBI, HENb3s HE OTMETUTh, YTO B
MTOCTIEIHAE TO/BI CTPAHBI CTAJIH BCE OOJIBIIIE TPOSIB-
JSIT MHTEPEC K HOBOH (prHaHcoBOM napagurme. Tak,
Poccus He pa3 BeIxoauia ¢ MHULIUATUBON BBEICHUS
MHUPOBOM HaJHAIMOHAIBHON BalllOThl. BeicTynas
B 2009 rony na cammure IIIOC B ExarepunOypre,
J. MenBeneB 3asBUJI, YTO «YKPEIUISITh MEXKIYHa-
POIIHYIO BAIFOTHYIO CUCTEMY HEOOXOANMO HE TOJb-
KO 3a CUeT JoJul1apa, HO U CO3/1aHus pe3epBHBIX Ba-
JIOT, a B IEPCIEKTUBE — HAHALIMOHAIIBHBIX CPEJCTB
u ¢popm» (Mensenes 2021). Ha BcemuproM 3Kx0HO-
MudeckoM opyme B JlaBoce OH TakkKe MPeIOKUIT
BKOUNTH BamoTel cTpaH bPUK (bpasmumus, Poc-
cusi, Manus, Kutaif) B KOp3uHy CHEIaIbHBIX IPaB
3aumctBoBanus (SDR) MB® (https://www.vesti.ru/
doc.html 2009). lannyro uneto moanepxan Kuraii.
Wnes yxperennst pon SDR B KaKOH-TO CTENeHU
MepPECEKIach JaXe C MHTEPEeCaMU MOJIUTHYECKOTO
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pykxoBoactsa MB®, kotopoe 3 anpens 2011 roga
Ha exerogHoM 3acenanun MB® u BcemuphHoro
0aHKa BBICTYNIJIO C KPUTHKOH B OTHOLICHWUU
BbIOpanHOro MB® HanpaBieHus: JesTeIbHOCTH U
CYIIECTBYIOMEH MHPOBOW BAFOTHO-(hDHHAHCOBOM
CHUCTEMBbI, OCHOBaHHOW Ha «BalMHITOHCKOM
KoHceHcyce» oT 1989 ropa.

B omHOM u©3 MHTEPBBIO OH OTMETHJ, 4TO
npuMeHeHne CJIP mo3BOJNIUT CHU3WUTH 3aBHUCHUMOCTD
ctpan mupa ot nomnapa CIIIA, cnemate MUpOBYIO
BaTIOTHO-(hDMHAHCOBYIO CHCTEMY 0o0Jiee CTaOMIIEHOM.
OH 3as1BUJI, YTO «BKJIIOYEHUE BAJIIOT pa3BUBAIOINXCS
CTpaH, TaKMX Kak >X3HMUHBOU, B coctaB C/IP mormo
OBl TOMOYB MPOIIECCY WHTEPHAIMOHAIM3AIIH 3THX
BaJIFOT, YTO MPUHECET BBIr0JIbI Beel cuctemey (http:/
world.investfunds.ru/news/view/ 2021).

Kpome Toro, Henp3s 3a0bIBaTh, 9TO HA CErOA-
HSIIHUH 1€Hb YK€ He CYIIECTBYET TOTO a0COIIOTHO-
ro (MHAHCOBOIO rereMoHa, KOTOPbIH IpaBuil 6aaoM
Ha pyHMHAax €Bpa3WilCKOTO KOHTHHEHTA, TepPeKHB-
LIETO TOTAJIBHOE Pa3pyLIEHUs IPAKIAHCKON 3KOHO-
MUKH Bropoit MupoBoii BoiiHO#. C Tex nop Aosuiap
CIIIA cpam MHOTO MO3ULIMHI, TOSIBUINCH HOBBIE MU-
POBBIE pe3epBHBIE BaNIOTH. K TOMy ’k€ SKOHOMHKaA
CHIA, ecnu u sBisieTCd YKOHOMUKON HOMEp OJIMH,
TO B OOJIBIIIEH CTETICHH YK€ TOJBKO Ha Oymare. 3a
nocneanue 20 ner Kurail He TONBKO cMOT BCTarh
Ha HOTH B PEAIbHOM CEKTOpPE SKOHOMHKH, HO H, KaK
MOKAa3bIBAIOT MOCIIEHHE COOBITHS, CTAHOBHUTCS BCE
Oonee u Oojee (HUHAHCOBO TPAMOTHBIM HE TOJIBKO
Ha MHUKpPOYPOBHE, HO M B MakpomacmTabax. 11 To,
410 AMepuKa 3asBJIsIeT, 4TO OHA SBJSAETCS ITIABHBIM
9KCHOPTEPOM (PUHAHCOBBIX IPOAYKTOB HA MUPOBBIE
PBIHKH, BEpUTCA C TPYAOM: CO BPEMEHEM CTaHET
SICHO, TaK 3TO WJIU HET.

Tem He MeHee, ObII0 ObI HEPa3yMHO CIUCHIBATH
co cuetoB Bo3mokHOCTH CIIIA. Jlaxke ecnm mpen-
MOJIOXKHTh, YTO OHM OyIyT W Jajblle MOCTENEHHO
ycTynaTth cdepbl BIUSHHUSA, OHH €Le AOJIT0 OyayT
WTpaTh CYIIECTBEHHYIO POJIb HA MHPOBOW apeHe.
IIpencrasinsiercs, 4TO B IPOLIECCE FEONONIUTHYECKON
00pr0b1 KuTaii 1 CILIA B KOHEUHOM UTOTE IPUAYT K
COTJIAIIICHHUIO O CO3JIaHUH IHU(PPOBON CHCTEMBI pac-
4eTOB, OCHOBaHHOH Ha ananoruu CJIP. U Tak kak
CJP siBnsieTcst mpoAyKTOM IOTOBOPHBIX ITPOLIECCOB,
MBI CMO’KE€M HaOJII0/1aTh HOBBIN pacIBET HE TOIBKO
MEXIyHapOIHOTO BaJIOTHOTO MpaBa, HO U MEXIy-
HapOJIHOHM NpaBOBOM CUCTEMBI KaK TaKOBOI.

Hudposas BamoTa, NPUHSTAS B PAMKaX MEKIY-
HapoIHOW (QHUHAHCOBOW OpraHu3anuu, OyneT Hau-
0oJiee cripaBeTMBOM /ISl BCEX €€ yJacTHHUKOB. Pe-
meHus OyayT IpUHUMAThCS HE OJHOCTOPOHHE, Kak
3TO TIPOUCXOAUT 1O cedl neHb. Henb3s 3a0bIBath,
YTO B UCTOPUM MBI HE Pa3 CTAIKHUBAJACh C CHUTYya-
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nueit, korma CIIA B TspKeNbIe IEpUOIBI TSI MUPO-
BOM 5KOHOMUKH UCXOJMIIA U3 CBOMX HAIIMOHATIBHBIX
WHTEPECOB, HEKEIU U3 UHTEPECOB JAPYIUX CTPaH,
JTaXKe TAKUX CTPATETHYECKUX MAPTHEPOB, KaK €BPO-
NefcKue rocyaapcTna.

Kaxwne Bompockr He0O0X0aUMO OyAeT BKITFOYHTH
B MOBECTKY JHS M 00Jicub B NpPaBOBbIC (POPMBI B
paMkax nu(poBOi HaJHAIIMOHAIBHON MUPOBOH Ba-
JFOTHOW CHUCTEMBI?

B oagHOM u3 meEpBBIX MOJOXKEHUU, KOTOPOE
JIOJKHO JIeYb B MPABOBYIO OCHOBY HOBOW JEHEX-
HOW CHCTEMBI, JOJDKHO OTPa3UThCA OQHUIHAIBEHOE
MIpU3HAHKE 32 KaXbIM TOCYJapCTBOM CYBEPEHHOIO
[paBa CaMOCTOSITENIBHO OINpPEACNATh HalMOHAIb-
HYIO JI€HEeKHO-(DMHAHCOBYIO TOJIMTHKY, CO3AaBaTh
CBOM HAlMOHAJIbHBIA 3MHUCCHOHHBIA LEHTP U IO
CBOEMY YCMOTPEHMIO BCTYMATh WUJIM BBIXOAUTH W3
HaTHAITMOHALHON BATFOTHO-(DMHAHCOBOM CHCTEMBI
WJIU CUCTEMBI HHOCTPAHHBIX TOCYAAPCTB.

locynapcTtBa Takxke [OJKHBI HIpPHU3HATH 3a
KaXIBIM M3 HUX TaKoe IpaBo, Kak MpaBo Oecripe-
MATCTBEHHO BCTYINAaTh B MUPOBYIO IH(POBYIO Je-
HEXHYI0 CHCTEMY M IPU ATOM OTKAa3aTbCi OT €€
OJTHOCTOPOHHETO HWCIOJBh30BAHHUS B KadeCTBE HH-
CTPYMEHTA MOJUTHIECKOTO U SKOHOMUYECKOTO J1aB-
JIeHWs Ha KaKoe-TM00 ToCyIapCcTBO, Kak 3TO MMEIO
MecTO OBITh B TIPOIIOM B paMKaxX TPaIUIIMOHHOMN
CUCTEMBI JIBIDKEHUS JICHEXXHON Macchl (Jlucuiibina
2021). Tak, B HaMepeHUHU K TIPUHATHIO Pe3omronuun
EBpomneiickoro Ilapmamenta ot 28 ampens 2021
«IOTYEPKUBAETCS, YTO €CJIM TaKOe HapalluBaHUE
BOCHHOM MoIM B OyaymeM OyAyT mpeoOpa3oBaHbI
BO BTOP’KEHUE B YKpauHy cO CTOpOHbI Poccuiickoi
®enepanuu, EBpocoro3 1omxkeH ACHO NaTh MOHSTE,
YTO II€HAa 32 [T0100HOe HapyIIeHNE MEXTyHApOIHO-
ro MpaBa M HOpPM OyJeT TsDKENOW; OH HacTauBaerT,
CJIeIOBATeNIbHO, YTO B TaKUX YCJIOBHUAX OyIeT He-
MeZJIeHHasi OCTaHOBKAa MMIoOpTa HepTH W raza u3
Poccuu B EC, B To Bpemst kak Poccust OyeT UCKIto-
yeHa u3 miaTexxaon cucteMel SWIFT, u Bce akTHBEI
OJINTAPXOB, MPUOIMKEHHBIX K POCCUACKON BIIACTH,
u ux cemeli B EC 10JDKHBI OBITH 3aMOPOXKEHBI, & UX
BU3bI aHHYJIUpPOBaHbI...» (https://www.europarl.eu-
ropa.eu/doceo/document 2021).

Hckmoyenne Kakon-mu00 CTpaHbl U3 MUPOBOH
M POBONBATIOTHON CHCTEMBI IOJIKHOTIPOBOAUTHCS
TOJIBKO TIPH HaJIW4YUU corjacus abCONOTHOTO
OOJNBIIMHCTBA CTPAaH U TOJBKO B CIIydasx, MPSMO
NPEAYCMOTPEHHBIX B MEXIyHapOAHO-IIPaBOBBIX
JIOKYMEHTaX M MPEeACTaBIAIONINX PEATbHYIO YTPO3y
CYLIECTBOBAHUIO MHUPOBOIO coodmecTtBa. Mbl
00s13aHBI HE [IOMYCTHTH WCIIOJIb30BaHUSI HOBOW
UQPPOBOI MEPOBOIA BAJTFOTHOM CUCTEMBI B KAUECTBE
OpyAusl BRISICHEHUS HOJUTHUYECKUX OTHOILICHUH.
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C nepexo0M B HU(PPOBYIO 3MOXY rocynapcTBa-
YYaCTHUKU TAaKKe MOJDKHBI OyIOyT HE TOJBKO
paroBaTth 3a TPaHCHAPEHTHOCTH MHPOBOHM IH(]-
POBO BaJIOTHI U OMNepaluid ¢ HE, HO U B35ATh Ha
cebs1 00s3aTeNTbCTBO O0CCIIEYNTh TAKYHO TpaHC-
MapeHTHOCTh B OTHOIIEHUH CBOMX HAIlHOHAJBHBIX
mudpoBeix nener. Koneuno, rosoputs 00 abco-
JIOTHOM TPAaHCHAPEHTHOCTH II0Ka, CKOPEE BCETO,
paHo, YUHUTHIBAsI TAKHE BEIH, KAK KOMMepUecKas 1
rocyJapCTBEHHasl TaliHBI, TallHa JIMUHBIX BKJIAJOB.
OpHako HE JOJKHA MOAJIEKAaTh OCIApPUBAHUIO HE-
00X0AUMOCTh WACHTH(PUKALUKN BCEX YYaCTHUKOB
CHCTEMBI (BIUIOTH 10 KOHEUHbIX a)(PUIMpoOBaHHBIX
(bU3NYECKUX NIl KOMITAaHWH, 00Najarolmx cyera-
MU B IM(POBOH JEHEKHOH CHUCTEME) M TpaHCIHa-
PEHTHOCTH OIEpaluil TaKUX KAaTETOpPHH JIML, Kak,
K TIpUMEpY, TOCYJapCTBEHHBIE CITyKalllHe, & PAaBHO
JIMIa, OCYXKIIEHHbIE 32 MPECTYIUICHUS MPOTUB CO0-
CTBEHHOCTH M B MHBIX (PUHAHCOBBIX cepax HiIn
YYacTBOBABIIIME B TOPTOBJIC JIIOJbMH W 3ampeleH-
HBIX cpeAcTB. Kpome Toro, mpo3payHoCTh omepa-
Ui ¢ U POBO MUPOBOH BaIOTOM, IIEpETaHHON B
KauecTBe 3aiiMa Ha pearn3aiuio KaKux-Tu00 Hallu-
OHAJIbHBIX, PETHOHATBHBIX MM MHBIX MEXKIIyHAPO/I-
HBIX TIPOrpaMM, TakKe JODKHA OBITH obecrieueHa
Ha NEPBBIX ATANAX TPAH3AKLIUNA TAKOH BaIIOTHI.

TpeTbUM BOPOCOM TIOBECTKH JIOJKEH CTaTh 3a-
IPeT 4YaCTHOM MHULMATHUBBI B CO3JaHUU KPHUIITOBA-
JIOT U UHBIX HA(POBBIX TEHEKHBIX CHCTEM, BIUIOTh
JI0 YTOJIOBHOTO MPECIe0BAHMS JIULI, B HUX yYacTBY-
romux. HeoOXommMo Takke OIpeaeNuTh JIFoObIe
JIEHCTBYS, HAIIPABJICHHBIE HA IOJPbIB KAK MUPOBOH,
TaK ¥ HAalIMOHAJBbHBIX IH(POBBIX NEHEKHBIX CHCTEM,
KaK TPECTYIUICHHS 0c000 TSKKOTO Xapaktepa, 6e3
BO3MOXHOCTH MPUMEHEHHUS! CPOKOB JITAaBHOCTH, TaK
KaK OJTUH XaKep MOXKET MIPECTABIISATh 3HAUUTEILHO
OOJBITYIO yTPO3y, HEXKETH MPECTYIHOE COooOIIe-
CTBO TPaJUIMOHHBIX (DanbIIMBOMOHETYMKOB. Tak,
B 4aCTHOCTH, no oannvim Slowmist Hacked, Atlas
VPN 6 2020 200y baoxuetin-xakepvl NOXUMuIU noy-
mu 3,78 mapo. oonn. CLIA (https://www.itweek.ru/
blockchain/article/detail 2020). B utome 2021 roma
OpUTa mpoBeneHa MaccupoBaHHas DDoS-artaka Ha
MHQOPMAaIMOHHEIN caiiT Bitcoin.org u co cTOpOHBI
XaKepoB ObLJIO BBIABUHYTO TPEOOBAaHME O BBHIKYIIC B
omun outkonH (Kopuees 2021). 10 aBrycra sToro
Ke rona ObUla NMpOM3BElIEHAa XaKepcKas aTaka Ha
kpuntorardhopmy Poly Network, xotopast mo3Bo-
JIJIa BBIBECTH aKTUBOB Ha o0mTyr0 cymmy 600 MITH.
nonnapos CIIA (/Ixa66opos 2021).

He menee BaxHOU TeMOU 151 UCKYCCUU SIBIISI-
eTcs OTpe/ieNieHHe y4acTusl TOCYIapCTB B KOP3HHE
MEXIYHapOJHON HU(POBOH BaJIOTHI (BCE JIH BAIIO-
ThI TOCYAAaPCTB Y4aCTHUKOB OyIyT BKJIIOUEHBI B 3TY

KOP3MHY WU TOJIBKO U30paHHBIX, KaK Ha MpUMEpe
CIENHMATBHBIX MpaB 3auMcTBOBaHN MB®) u coot-
BETCTBEHHO UX JIOJEH.

UeTBepThIM IIYHKTOM IIOBECTKH MOJKET BbI-
CTYIIUTh TOPSAJOK 3MHCCUU LU(POBOH JCHEKHOU
Macchl. 37ech HEOOXOIMMO Oy IeT OTIPEACIIUThCS HEe
TOJIBKO C CaMUM IIPOLIECCOM, HO U C OpraHU3aIu-
OHHO-TIPAaBOBBIMU WHCTpyMeHTamu. Kakoil oprax
OyIleT MPUHUMATh PEIICHUS, U €CITH OH OyIeT KOJI-
JICTHAIBHBIM, TO TI0 KAKOMY MPHUHIIUAITY OyAET UIATH
ronocoBanue. CyIIeCTBEHHBIM K€ BOIPOCOM TYT
OJDKHA CTaTh QopMma 3Toi cuctembl. OOIIECTBY
U3BECTHBI JIBe — HHQIAIMOHHAS U Ae(ISIMOHHA.
Ecmu mupoBoe coobmiecTBo BbIOEpeT aedisiu-
OHHYIO CHCTEMY, TO TPOILECCH OYAYyT MPOXOIUTH,
CKOpee BCero, He B IPAaBOBOM I10JI€, a B PHIHOYHOM
thopmare, T.€. NeHEe)KHAS Macca OyIeT yCIOBHO MPH-
pacTatb 3a cueT apobieHus HudpPOBOIl BaIIOTH Ha
ee MPOM3BOJHBIE Pa3MEHHBIC ICHEKHBIE CAMHUIIBI.
W ecnu ipu 30110T€ M1 OYMaXKHBIX IGHBI'aX 3TO Tpe/-
CTaBJISIOCh HEA(P(GEKTUBHBIM U Ja)Ke 3aTPAaTHBIM,
TO TUQPPOBBIC JCHBIM U JAXe €€ NPOU3BOJIHBIC
€IMHUIIEI MOXKHO IPOOUTH 10 OECKOHEYHOCTH, TIPH
3TOM HE HecCs KaKHX-THOO pacxo0B, CBSI3aHHBIX C
TakuM ApoOJICHUEM U aaMUHUCTpupoBaHueM. [Ipu
3TOM, KaK y’ke OBIJIO OTMEUEHO BBIIIE, POIIECC APO-
6nenus OyneT MpoTeKaTh 3a CUET CIpoca U Mpeio-
JKEHUSI TOU BaJFOTHI.

[TockompKy pedp uaer o IMUGPOBOH BaNIOTE,
KOHEYHO, TpeaMeTaMH i OOCYKICHHS CTaHyT
mnaTdopMa, OOCITYyKUBAIOMAsd TaKyH BAIIOTY, H
ee kubepbe3omnacHocTs. CKOpee BCero, 3a OCHOBY
OyZer B3dTa TEXHOJOTHS OJIOKYEHH, C ompene-
JIEHHBIMH OCOOCHHOCTSAMH. BO3MOXKHO, NaHHOMY
acIiekTy OyIeTr mpenaHa Takas IpaBoBas (opma,
KaK TEXHUYECKHI PErIaMEHT, KOTOPBIN KaK JIOKY-
MEHT U3BECTEH B MEXIYHAPOIHOM IpaBe Ojaroma-
p4 IesiTeIbHOCTH BeceMUpHOi TOproBoi opraHusa-
Iud. 3/1ech XOTeNoCh Obl OTMETHUTh, YTO, XOTS Ha
CETOHSIIHUI IeHh B TEOPUH IIPaBa MECTO H CYIII-
HOCTh TEXHHYECKOTO periiaMeHTa HEeOJHO3HAYHBI,
BCe K€ Ha (OHE IOCTOSHHO YIIyOJSIOIUXCS B
SKOHOMUKY TPOIIECCOB aBTOMATU3AINH, TU(POBH-
3al[M¥, BOSHUKHOBEHHS TAaKMX SIBJICHHHN KaK «yM-
HBIC» BEIH, UCKYCCTBCHHBIH pa3yM, POjb 3TOTO
aKTa, Kak peryisTopa, OyJIeT TOJBKO BO3PacTaTh.
Heobxoaumo OyneT pemuTh TakXKe Takyl opra-
HU3AIMOHHO-TIPABOBYIO 33]1a4y, KaK IMOPSIIOK MPH-
HATHS PEIISHUS 110 BHECCHHWIO U3MEHEHHH B TeX-
HUYECKHUU PEeryiaMeHT. DTOT BOMPOC OYEHb BaXKEH,
TaK Kak OOHOBJICHHE MPOTPAMMHBIX 00CCIECUCHHIA
MIPOU3BOANTCS AOCTATOYHO dHalle, 4eM OOHOBIIe-
HUEe 00pa3IoB JIEHEXHBIX Kymiop. VM nanHble mpo-
LIECCHI MYCTh HA TEPBBIA B3TIA] U HOCSIT TEXHH-
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YEeCKHUil XapakTep, OHU TasT B ce0e 3HAYUTEIbHBIC
PHUCKH, KOTOPBIE JOJDKHBI HAaXOIWUTHCA TOJ TPH-
CTaJIbHBIM BHUMAaHHEM CIIEIIUAIUCTOB BCEX TOCY-
JapCTB-yYaCTHUL MUPOBOW JEHEKHONW CUCTEMBI.

[TepeBox MupoBOW (HYMHAHCOBOH CHCTEMBI B
uudpoBoi popmar nmorpedyeT OT BCEr0 MHUPOBO-
ro cooOmiecTBa CKOOPAWHUPOBAHHONH pPabOTHI IO
TaTbHEHIIIeH KOMITBIOTepH3aIIiy, CMapThHOHU3AITAN
Y MHTEpHeTU3aluu HaceneHus. Oco0o akTyalbHOM
JaHHAs AuiieMMa OyJeT IJisi CTpaH TPEeThero Mupa.
VYcermex mudpoBoii BaIIOTH OyAET 3aBUCETh OT TOTO,
HACKOJBKO OBICTPO KaXKI0€ TOCYAapCTBO CMOXKET
obecrnieunTh OecrepeOoHOCTh U JOCTYITHOCTD €/TH-
HOH CUCTEMBI MUPOBOI BaJIOTHI IJIsl CBOErO Hace-
nenust. st 5Toro BUAUTCS HE0OXO0IMMBIM pa3pado-
TaTh OT/AEIBHBIE MPOTPaMMBI pa3BUTH. Bo3MoxkHO,
3lIECh KaK HUKOTJIA OKaXYTCS CBOEBPEMEHHBIMH U
noJie3HeIME paboTel Minona Macka, HalipaBiieHHBIC
Ha CO3J]aHHWE CITyTHHKOBOTO WHTepHeTa. W ecnm
CTpaHbl MOJKIIOYATCA K JIAHHOMY IPOIEcCy, MBI
CMOKEM 32 KOPOTKOE BPEMS MONYYUTh «UHTEPHET
0e3 rpaHrI», KOTOPBIH HEOOXOAUM HE TOJNBKO IS
nr(ppoBHU3aLUN MEXIyHAPOIHOW BaTIOTHO-(DUHAH-
COBOM CHCTEMBI, HO U B LIEJIOM [JIsl BCEX MUPOBOM
SKOHOMUKH.

YuuThIBas CIOXMBIIYIOCS HE COBCEM Ojaro-
MPUATHYIO TMIPAKTHKY paclpenesieHuss MUPOBBIX 3a-
E€MHBIX CPEJICTB MEXIy TOCylapcTBaMy B TEPHOI
KpPHU3UCOB, 0c000€ BHMMaHHE HEOOXOAMMO Oyaer
yIENUTh IPaBOBBIM OCHOBaM, pEIrJaMEHTHPYIO-
IIMM MEXaHW3M TaKOTO pPacIpeeseHus], KOTOPBIH
JIOJDKEH OBITh TOCTPOEH Ha MPUHIMIIAX CIpPaBei-
JIMBOCTH M TIEPBOCTENICHHOM MMOMOIIN KpaifHe HyX-
JarommMcs rocyaapersam. [lpu aTom rocymzapcTsa-
YUaCTHUKHU JOJDKHBI OyIyT B3ATh Ha ce0st 00s3a-
TEJNBCTBO IO 00ECIeYeHNI0 0e30MacHOCTH, HajJie-
JKaIrme u TpaHCIIapeHTHOW paboThI TIaTGopMbI Ha
UX TEPPUTOPHSIX BIUIOTH JI0 BCEX YYACTHHKOB IjIa-
Texei. bonee Toro, cTpaHsl JOMKHBI OYAYT B3SIThH
Ha ce0s yHUBEpCAIbHOE 00S3aTEILCTBO IO TIpe-
CJICZIOBAHMIO JII], yYACTBYIOIIUX B HEIEJICBOM HC-
MIOJIb30BAaHUM KPETUTHBIX CPENICTB, a TAKXKE JTOJIK-
HOCTHBIX JIMII, 0€3/eHCTBYIOIMUX TMPH BBISIBICHHN
mo100HKIX (hakToB. C MOMOINIbIO IIU(PPOBON JTCHEK-
HOM cHCTEMBI 3T0 OyaeT J0CTaTOYHO (P (EeKTHBHOE
U peajn3yeMoe COCTOSHHE MEXIyHapOJIHO-IIPaBO-
BOro JoKyMeHTa. CTpaHBI-pElMITUEHTHI JOJKHBI
OyIyT naBaTh pa3bsICHEHHS MIPOBOMY COOOIIECTBY
0 JIOMYIIECHHBIX HAPYIICHUSX ¥ TMPUHSITHIX MEpax B
naHHOM cepe. Y opraHoB MeXIyHapoaHOU pruHaH-
COBOH OpraHu3aIuy OJKHBI OBITH TOTHOMOYHS IO
MIPOBEJICHUIO COOTBETCTBYIOIIETO paccie0BaHUs.
VY MexIyHapoOHOH OpraHu3aldd MpPU 3TOM JOJ-
JKeH OBITh TeNblii Habop MHCTPYMEHTOB TIO IPH-
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BJICUCHHIO K OTBETCTBEHHOCTH W HAKa3aHUIO CTPaH,
0e3MeiCTBYIOINX B JaHHOM BOIIPOCE HA TEPPUTO-
puH, Mo atoIIel noa ee pucaukiuum. K rakum
MHCTPYMEHTaM MOXXHO OTHECTH, KaK IOBBILIICHHE
MPOIIEHTHOM CTaBKH I10 JEHCTBYIOIIEMY HUITH TIOCTIe-
YIOIIAM 3aiiMaM, TaKk W OTKa3 B MPEIOCTABICHUHN
HOBBIX 3alIMOB.

[lpuHMMas BO BHUMaHUE TO, YTO HOBOW MHPO-
BOH ITU(POBOI BAIIIOTE MPHUACTCS pabOTaTh ¢ HAIU-
OHAJBHBIMHU BAJIIOTAaMH, HEOOXOAUMO OYIET Mpo.Iy-
MaTh BONPOCH obecrieueHrs 3()PpEeKTHBHOTO B3au-
MOJCHCTBHS KaK C (HATHBIMH, TaK U C MH(PPOBEIMHU
HAI[MOHAIBHBIMH BaitoTamu. IIpu 3TOM, OBUIO OBI
pa3yMHBIM TIPEIYyCMOTPETh O00SI3aTENLCTBO TOCY-
JIAPCTB K TIOCTETIEHHOMY ITOJIHOMY OTKa3zy OT (H-
aTHBIX JICHET B IOJIb3Y IU(PPOBBIX, YTO TO3BOJUT
MOBBICUTH 3()(PEKTHBHOCTh BCed MUPOBOW BaJIOT-
HO-(UHAHCOBOW CHCTEMEI.

[udpoBusanus BaTFOTHONH CUCTEMBI TIO3BOJIUT
OoJee AeTanbHO H3YYHUTH U YPETYIHUPOBATh MPOIIEC-
ChI OercTBa KamurTana, KOTOpble HEraTUBHO CKa3bl-
BalOTCS Ha SKOHOMHUKE CTPaH B TEPUOJI KPU3UCOB.
CrtpaHbl cMOTYT IPHOETHYTh K HOBBIM KOMITEHCA-
IIMOHHBIM MEXaHH3MaM I10 OIICPATUBHOMY yCTpaHe-
HUIO TIOCJIC/ICTBUH MAHWYECKOTO OTTOKA KaluTaja.
TakuM MeXaHU3MOM MOXET CTaTh (POPMUPYEMBIH
roCyJIapcTBaMy KOMITCHCAIIMOHHBINA IyJl BpEMEH-
HOro (OHAMPOBAHMA, CPEACTBA KOTOPOro OymayT
BPEMEHHO HAIIPABIATHCS B T€ CEKTOpa M OTPACIH
CTpaHbl PELUIHUEHTa, U3 KOTOPBIX IPOU3O0IIEN 00-
BaJIbHBIN YXOJ] KaluTaja, 1 BO3BPAIaThCS 00paTHO
B ITyJI TIO Mepe MPEeKPaIeHHsI TAHUKA W BOCCTAHOB-
neHus: cutyanu. KpoMe Toro, ctaHeT SCHO, Kakue
TPaJUIIUOHHBIE METOJBI TIO0 CAEPKUBAHUIO TaKOTO
OercTBa SIBJISIIOTCSI 00OCHOBAaHHBIMM, a Kakue 0e3-
OCHOBATEJBHO CAEPKUBAIOT MPOLECCHl CBOOOTHOTO
JIBUKCHHS KaIUTaNA.

[Tepexon k HOBOM (popMe MHUPOBOIT BATIOTHI TT0-
BIMACT M Ha ee MPOo(eCcCCHOHANBHBIA KPYI ydacT-
HUKOB. Kak yxke He pa3 MHOI0 OBUIO OTMEUYEHO B
Ipyrux paborax, OAHKH B TOM BHJE, B KOTOPOM
OHU CYIECTBYIOT, YK€ He OyayT HeoOxoaumel. Tak,
Ha TpuMepe SHAEKC TaKCH WK TiaT(opMel 10oep,
€CITM paHee B KaXJIOM Tropojie ObIJI CBOW orepaTop
(amMuHHCTpATOP) TaKCH, TO ceivac Oiaronapsi BbI-
IEYOMSHYTHIM IIaT(GopMaM yIipaBlIieHUE MPOIlec-
CaMH TIEpEBO3KH MPOHMCXOANUT BO BCEM MHpE IMpPaK-
TUYECKH C OJIHOM TOYKHM IUTAHETHL. TO XK€ caMoe
XKIeT U (QUHAHCOBBIN cexTop. Kpyry ero ydactHu-
KOB CY’KJIeHO OyJIeT CYIIECTBEHHO yxatbes. U st
TOTO, 4YTOOBI pa3BUTHE HOBOHW ()MHAHCOBOH Mapa-
JIUTMBI HE COTMPOBOXKIATIOCH KOJIOCCAITBHBIMH KOJI-
JarnicamMu, HeoOXoauMo OyneT pa3paboTaTh Kak Ha
YHHBEPCAIEHOM M PErHOHAIILHOM, TaK U HA HAaIlW-
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OHAJILHOM YPOBHSAX MPOJyMaHHBIE MPOTPAMMBI IO
Tpanchopmanuu GUHAHCOBOTO CEKTOpa.

Ha ¢one popmupoBanus 1udpoBoii BaJIFOTHOM
CHCTEMBI MUPOBOE COOOIIECTBO TOJDKHO OyAET Tak-
e OJHOBPEMEHHO OIPEJIENUTh BEKTOPHI I (PPOBH-
3allUi MPOU3BOJHBIX OT JeHer Oymar (pacrimcku,
aKIU1, OOJIUTaIlNH, BEKCENS U T.1.). Tak KaKk UMEH-
HO JIaHHBIe Oymaru, o0namast puzndeckoi HopMoH,
MOTYT CTaTh CYUIECTBEHHBIMH TOPMO3aMH{ Ha MyTH
HOBOT'O MHPOBOTO SKOHOMHUYECKOT0 Topsinka. Pabo-
Ty HaJ 3TOU POOIeMON JOIHKHBI IPOBOAUTH HMEH-
HO MEXIyHapoJHble (PMHAHCOBBIE OpraHU3allHU,
KOTOpBIE CIIOCOOHBI YIIPOCTUTh, a PABHO YCKOPHUTH
3TOT TIpoIiecc W 00ECHednTh COOTBETCTBEHHO €ro
YHU(PUIIMPOBAHHYIO (GOPMY.

B nenoM MOXHO MPEANoN0KUTh, YTO C YXOJI0M
CTapbiX ()MHAHCOBBIX WHCTHUTYTOB M HHCTPYMEH-
TOB HE WCKJIIOYEHO BO3HHKHOBEHHE HOBBIX (OpM
U CPENICTB OpraHM3AlllU JBMKEHUS HU(POBOH me-
HEXHOU Macchl. B TO e BpeMs BO3MOXHO, 4TO
KaKHe-TO CYIIECTBYIOIINME CErOAHS HMHCTUTYTBHI U
WHCTPYMEHTHI OOPETYT HOBYIO JKU3HbB.

Ecnu roBopUTh 0 permoHabHBIX (PHHAHCOBBIX
OpraHM3alliAX, TO CUTyalus TYT CKJIaJbIBaeTCs B
YCIIOBUSIX TOJTHOW MACCHUBHOCTH K TJaBHBIM ITU(}-
poBBIM niepeMeHaM. Ha naHHbI MOMEHT MEXIyHa-
POIHBIC PErHOHAJbHbIE OaHKW HE TOJNBKO HE yya-
CTBYIOT B 000pOTE CYIIECTBYIOUINX KPUITOBAIIOT,
HO M HE TEHEPUPYIOT CBOM, OTJaBas MPeANoYTeHNE
TPaIUIIUOHHBIM (DHATHBIM JCHbraM, IEHHBIM OyMa-
ram M JparoueHHbeIM Metauiam. Ilpu atom, cienyer
HAIIOMHUTB, YTO HEKOTOpBIE M3 HUX YXKe oOyana-
10T CBOMMH YCJIOBHBIMM BaJOTaMH, IPU3HAHHBIMU
rocy/apCTBaMH-WIEHAMH STHUX OaHKOB, YTO CO3[Ia-
eT 0osee IMPOKHE BO3MOKHOCTH UISI BHEAPCHUS
CUCTeMBI NU(POBBIX JICHET, HEXKEIH UMEIOT T'oCy-
JapcTBa, 1O OTHENBHOCTH 3aITycKarommue Iudpo-
BbI€ JICHBI'H B paMKaxX CBOMX OpUcAuKUMH. Tak, B
cratee 4 YupenutenbHoro gorosopa Mcmamckoro
OaHKa pa3BUTHS MPELyCMOTPEHO, HYTO BaJIOTOU
cuera banka sBnsercs ucnamckuil tuHap. Craths 4
Cornamenust 00 yupexneHnn EBpomeiickoro 0an-
Ka PEKOHCTPYKIIMM M Pa3BUTHS DPETIaMEHTHPYET
pa3peleHHbIN K BBITYCKY aKIIMOHEPHBIM KamuTad,
KOTOPBIN YCTaHABIMBAETCS B pa3Mepe NECATU MUJI-
muapaoB OKHO.

Cuna MeXIyHapOIHBIX PETHOHAIBHBIX OaHKOB
3aKJIIOYAETCsl B TOM, UYTO OHHU SIBIISIFOTCSI TOCyJap-
CTBEHHBIMH, TP 3TOM OHH HE OCYIIECTBIAIOT Ka-
Kre-mn00 WHble OaHKOBCKHE OIEpaluH, KOTOpBIE
OBl MpemomnpeneNsuii UX MPUObLTb, KPOME BBITAYH
3aiiMOB. B TO BpeMs Kak 3KCHEpPThI NPEAPEKArOT
3aKaT MHOTHX TPaJAWLIUOHHBIX OaHKOB, MHBECTH-
LUOHHBIE UHCTUTYTHI B JIULE MEKIYHAPOAHBIX pe-

THOHAJILHBIX 0aHKOB ocTanyTcs. C yX010M 0aHKOB-
MTOCPEAHUKOB HEN30€KHO YCUIUTCS POJIb NHBECTH-
[MOHHBIX OAHKOB.

Uro maer pernoHaabHOMY OaHKy M €ro
naptHepaMm nu¢poBu3anus cBoed BamoTh? Bo-
MIEPBBIX, BO3MOKHOCTD 3aITyCTUTh B pEATbHBIN 000-
pPOT PETHOHANBHYIO ACHEKHYIO CIUHUIY Ha TePPH-
TOPUSIX TOCYAAapPCTB-YUYACTHUKOB, KOTOPBIE, B CBOIO
odepenb, cMOTYT 3(h()EKTUBHO KOHTPOJIHPOBATH U
YOPaBISATh TAKAM 000OPOTOM, TEM CaMbIM UCKITHOYAs
BO3MOXKHOCTH IPUYUHEHUS yliepoa 000poTy CBOUX
HaIlMOHAIBHBIX BAIOT. BO-BTOPHIX, yCTaHOBUTH 00-
Jiee KECTKUI KOHTPOJIb 3a IIeJIEBBIM U CBOEBPEMEH-
HBIM OCBOCHHEM 3aEMHBIX CPEICTB C HU3KUMH H3-
JEp>KKaMHU TaKOTO KOHTPOJISL, YTO, B CBOIO OYepe/b,
IM03BOJIUT OAHKY BBIXOJMThH HAIPSIMYIO HA 3aCMIIH-
Ka, TIPH OTOM CHWXXATh W3JEPKKUA OOCITYKHBAHHS
3aiiMa M, B TIEPBYIO O4Yepe/ib, IIPOIEHTHYIO CTaBKY.
WHpIMU clIOBaMH, MOKET BBIPACTU JOCTYIMHOCTH
MEXIYHAPOIHBIX KANWTAJIOB s (UINYECKUX H
FOPUAMYECKUX JIUI] 0e3 yiiepOa HalMOHAIBHOMN (H-
HAHCOBOH 0€30IMacCHOCTH UX TOCYAAPCTB.

Xotst OaHKH SBISIOTCS PErHOHAIBHBIMA M HE
MOTYT BOBJICUb BCEX MUPOBBIX YIACTHHKOB TOBap-
HO-ZCHE)KHBIX OTHOIICHUH B CBOIO LU(PPOBYIO Je-
HEXHYIO CHCTEMY, BMECTE€ C TE€M, OHH CMOTYT 3a-
HATH JIOCTOWHOE MECTO IO OOCIyKMBAaHUIO 3HAYH-
TEJNBHOTO PsiJia TOBAPOB, paOOT U YCIIYT.

Brenpenne nmudpoBhIX NEHEKHBIX CHCTEM pe-
THOHANBHBIMY (DMHAHCOBBIMHM OPTaHU3aLUAMU I10-
TpeOyeT (hOpMaNBHO-FOPUIMYECKOTO COTIACHS WX
rocymapcTB-ydacTHuil. Kpome Toro, rocymapcTBa-
YYaCTHUKHU TaK)Ke, KaK U Ha npuMepe GUHAHCOBOM
OpraHu3alliy YHUBEPCAIBHOTO XapaKTepa, T0JKHbI
OyIyT pemmTh, KaKhe IMOJIHOMOYHS, CBA3aHHEIE C
SMUCCUEH U aIMUHUCTPUPOBAHUEM JICHEXKHOU Mac-
ChI, OYZyT OCTaBaThCs 3a WICHAMU, a KaKue OyayT
JIEJIETHPOBAHBl WHBIM TOCTOSHHO J€HCTBYIOIINM
opranaM 0aHKOB. J[aHHBIE BONPOCK! JOJKHBI OBITH
3aKpeIUICHBI B YCTaBHBIX JOKYMEHTaX OaHKa.

Tarxoke BUIUTCS 11e71eco00pa3HbIM YCTAHOBJICHHE
Oojiee JeTadbHOW pErjaMeHTAllMu IPOLCIYPhI
BBIIaYU KPEIUTOB PETHOHAIBHBIMU (DHHAHCOBBIMH
OpraHU3alUsIMH, BIUIOTh O NMPUHYIUTEIHHOTO WX
U3BATHA Y HeTOOPOCOBECTHBIX 3aEMIIMKOB.

[IpuauMas BoO BHUMaHUE TOT (haKT, YTO MHOTHE
BAJIIOTHI TOCYJAPCTB TIOJIBEPKCHBI IEBabBAINH,
nudpoBas BamOTa MEXKIAYHAPOJIHBIX PETHOHAb-
HBIX (DMHAHCOBBIX OpraHU3allli MOXET CTaTh HE
TOJIBKO PE3epBHOM BaJIIOTOM rocyJapCcTB-y4acTHH-
KOB, HO M TakK)K€ BAJIIOTOM YAaCTHOM KamuTaiu3a-
WY TpaXIaH ¥ IOPUAAYECKHX JIHII, TAe rocyaap-
CTBO MOXET BBICTYITUTh B KQUe€CTBE 00513aTCIILHOTO
areHra no onepauusiM C TaKOW BaJIOTOW. Y UUTHI-
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Basi, YTO JaHHas BaltoTa IUpoBas, ONEpAIHH
MeXAy (pU3NIeCKUMU W IOPUANYECKUMH JIHIIAMH
B 00X0JI TOCYJapCTBEHHOI'O KOHTPOJIS OyayT He-
BO3MOXHBI. [Ipu maHHOM packiajge BHIUTPAIOT
BCE CTOPOHBI — C OJHOW CTOPOHBI, PErHOHAIbHAS
nudporas BajgrOTa MEXKIyHAPOJAHOW (hUHAHCOBOWM
opraHu3anuu He OyJeT MpeTeH0BaTh HAa IMUCCH-
OHHBIN CYBEPEHUTET rOCYJAPCTB UJICHOB, C IPYyTroi
CTOPOHBI, HACEJICHHUE CMOXKET MOJYYUTh HOBBIM
WHCTPYMEHT (PUHAHCOBOHW 3alllUTHl CBOWX cOepe-
JKEHUH ¥ BO3MOXKHO, CPEICTBO OOecTieueHne 4acT-
HBIX 0aHKOBCKHX 3aiiMOB.

3ak/IoyeHne

[ToaBons uepTy Mo HacTOSIEH CTaTbel, HETb-
351 HE OTMETHTD, 4TO O0Jiee aKTHBHOE y9acTHE MEX-
IOyHapOIHBIX (PMHAHCOBBIX OpraHM3alUil B HOBOU
MUPOBOI U(POBOH JTEHEKHON crcTeMe Hen30ex-

HO CKa)XETCsl Ha X MPAaBOCYOBEKTHOCTH, X 3HAYH-
MOCTb H POJIb CYIIECTBEHHO BO3PACTET HA MUPOBON
apeHe. He MCKIIIOYeHO, YTO MBI CMOXKEM CTaTh CBH-
JIETEIISIMH, €CJIM HE ITOBCEMECTHOTO XapakTepa, To,
B OTJICJILHBIX CIyYasx, UX TpaHcHopMaluu U3 BTO-
PUYHOTO (TIPOU3BOJHOTO) CyOBEKTa MEKAyHapOa-
HOTO TIpaBa BO YTO-TO OOJIbIIee B BHJE, HAIPUMED,
EBpomneiickoro Coro3a.

B menoM MOXKHO C YBEpEHHOCTHIO IMPEIIOJo-
’KHTh, YTO €CIIM BCS T'€ONOJHUTHKA W MPABO BOWHBI
CBOJISITCS, B KOHEYHOM HTOTE, K «IIPE3PECHHOMY Me-
TaJTy», TO BO3MOKHOCTH, KOTOPbIE HaM JacT IU}-
POBU3ALHUS BATIOTHI U OTKA3 OT OYMayKHBIX HOCHTE-
Jnieii, 6oJiee AeTANBHOTO TOHMMAaHUS 3aKOHOB U MIPO-
LIECCOB JIBM)KECHUSI ICHEKHOM Macchl U UCIIOIb30Ba-
HUs Oosiee 06€30071€3HEHHBIX METOIOB CTUMYJITHPO-
BaHUsI TAKOTO JBWKCHUS, MTO3BOJISIT MUPY HEPEHTH
U3 THICSYENIETHH CAEP)KEK U IPOTUBOBECOB B SIOXY
KOJUICKTHBHOTO COTPYIHHYIECTBA.
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INTERNATIONAL LEGAL MECHANISM
FOR REGULATING GRAIN TRADE IN THE CONTEXT
OF THE WORLD TRADE ORGANIZATION

This article considers the necessity and importance of the process of regulating grain trade at the inter-
national level, taking into account the effectiveness of the application of international treaties, the purpose
of which is to resolve differences between countries and maintain a common grain policy. The article
analyzes the chronology of legal problems of adaptation of the world grain industry and considers the issue
of compliance of the current International Grains Agreement with the conditions of modern trade within
the World Trade Organization. It should be noted that the provisions of the International Grains Agree-
ment, taking into account the problems of hunger and food security, should comply with the principles
of free trade, without hindering the development of the agricultural sector of the economy of developing
countries. The article considers the legal aspects of the grain industry of the Republic of Kazakhstan in the
conditions of its membership in the World Trade Organization. The analysis of compliance of the norms
of the Kazakhstan legislation regulating the issues of regulation of the grain industry of the economy, the
WTO regulatory and legal documentation is carried out. The study used the norms of the International
Grains Agreement, the World Trade Organization, as well as official and scientific views in the field of legal
problems of the formation, development and regulation of the grain sector. The purpose of the study is to
identify the degree of effectiveness of international cooperation in the field of world grain trade, taking into
account the issues of ensuring food security. At the same time, the authors propose to regulate the creation
of a single global grain reserve through decisions taken by the International Grains Council.

Key words: grain trade, international trade law, World Trade Organization, grain trade disputes,
international legal regulation.

A.A. AxmeToBa’, 3.M. baiimarambeToBa

OA-Dapabu atbiHAarbl Kasak, yATTbIK yHMBepeuTeTi, KasakcraH, AAMarbi K.
*e-mail: asema1903@gmail.com

AYHHEXY3IAIK cayAa YibIMbI XKaFAQMbIHAQ aCTbIK, CAyAACbIHbIH,
XaAbIKAPAAbIK-KYKbIKTbIK, MEXaHU3MIH peTTey

Ocbl MaKaAaHbIH MakcaTbl eAAEP apacbiHAAFbI KeAiCreyLAIKTePAI LeLly aHe bipblHFai acTbik,
casicaTblH XKyprizy 6GOAbIM TabblAATbIH XaAbIKAPAAbIK, LIAPTTapPAbl KOAAAHYAbIH TUIMAIAITIH eckepe
OTbIPbIM, aCTbIK, CAYAACBIH XaAbIKAPaAbIK, AEHreAe PeTTey NMPOLECiHIH KQXKETTIAIN MEH MaHbI3AbIAbIFbI
MOCeAeCi KapaAAbl. OAEMAIK acTblK CaAacCblHblH, OeMiMAEAYIHIH KYKbIKTbIK NpobAeMarapblHbIH
XPOHOAOMMSICbIH TaAA@M OTbIPbIMN, MakaAaAa KOAAAHBICTaFbl aCTbIK, XXOHIHAETT XaAbIKapaAblK, KEAICIMHIH,
AVYHMEXY3IAIK cayaa YMbIMbIHbIH, WeHOepiHAeri Kasipri 3amaHfFbl cayAa LapTTapbiHAa COMKECTIri
KapacTbipblAaAbl. ByA peTTe acTblK, >KOHIHAETI XaAblKapaAbIK, KEAICIMHIH, epeskeAepi allapLUblAbIK, MeH
a3bIK-TYAIK KayiMnci3airiH Kamramachi3 ety npobAemasapbiH eCKepe OTbIPbIN, AaMyLlbl MEMAEKETTEP
SKOHOMMKACBIHbIH, arpapAblK, CEKTOPbIHbIH AaMyblH TeXeMel, epkiH cayaa KaruaaTTapblHa carkec
KeAyre TMIC eKeHiH atan eTkeH X6H. Makaraaa KasakcraH Pecry6AnKachbiHbiH, AYHUEXY3IAIK cayaa
YMbIMblHa MYLUEAIri >KaFAalblHA@Fbl aCTblK, CAAACbIHbIH, KYKbIKTbIK, acCrekTiAepi KapacTbIpblAFaH.
DKOHOMMKaHbIH, aCTblK, CaAacCblH PeTTey MOCEAEAEPiH PEerAaMeHTTEeMTiH Ka3akKCTaHAbIK, 3aHHama
HopmaAapblHbiH, ACY HOPMaTMBTIK-KYKbIKTbIK, KY>XaTTaMaCblHblH, COMKECTIriHe TaAAay >KYPri3iAAi.
3epTTey 6apbiCbiHAA aCTbIK, XOHIHAEM XaAblKAPaAbIK, KEAICIMHIH, AYHMEXY3IAIK cayAa YMbIMbIHbIH
HOpMaAapbl, COHAQ-aK, acTblK, CEKTOPbIH KAAbINTACTbIPYAbIH, AQMbITYABIH, X8He PeTTeYAIH KYKbIKTbIK,
MBCEAEAEpPiHiH pecMu >X8He FbIAbIMM Ke3Kapactap naniAaAaHblAAbl. 3epTTeyAiH MakcaTbl asblk-
TYAIK KQYinci3AiriH KaMTamachbl3 eTy MaCeAeAepiH HasapFa aAa OTbIPbIM, aCTbIKTbIH BAEMAIK CayAachl
CaAaCbIHAAFbl XaAbIKAPAAbIK, bIHTbIMAKTACTbIKTbIH, TUIMAIAIK ABpEeXecCiH aHbiKTay OOAbIN TabblAaAbl.
CoHbIMeH KaTap, aBTopAap XaAblKapaAblK, acTblK, KEHeCi KabblaparaH WeLiMAep apKblAbl GipbliHFai
OAEMAIK aCTbIK, MYAbIH KYPYAbI PETTEYAI YCbIHaABI.

Ty#iH ce3aep: acTbiK, CayAaChl, XaAblKapaAblk, CayAa KyKbIFbl, AYHMEXY3IAIK cayAa YibIMbI, acTbIK,
CayAacChl XXOHIHAETI AQyAap, XaAblKapaAbIK-KYKbIKTbIK peTTey.
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International legal mechanism for regulating grain trade in the context of the World Trade Organization

A.A. AxmeToBa*, 3.M. barimarambeToBa

Kasaxckuin HauMOHaAbHbIN YHMBEpCUTET UM. aab-Dapabu, KasaxcraH, r. AaMarbi,
*e-mail: asema1903@gmail.com

MexxAyHapoAHO-NPaBOBOi MeXaHU3M pPeryAMpoBaHUsi TOPrOBAU 3€PHOM
B ycAoBHSIX BcemupHoO Toprosoi opraHmsaumm

B HacTosILLen cTaTbe pacCMOTPEH BOMPOC HEOOXOAMMOCTM M 3HAYMMOCTU NMPOLIECCA PeryAMpOBaHus
TOProBAM 3€PHOM Ha MEXAYHAapOAHOM YPOBHE, yumTbiBas 3(P(EKTUBHOCTb MPUMEHEHUS MEXAYHa-
POAHbIX AOFOBOPOB, LIEAbIO KOTOPbIX SIBASIETCS Pa3peLleHUe Pa3HOrAaCKIA MEXKAY CTPaHaMU 1 BEAEHUEe
€AVMHOM 3epHOBOM MNOAUTMKMU. [1pOaHAAM3MPOBAB XPOHOAOTMIO TMPABOBbIX MNPOOAEM aAanTauum
MUPOBOM 3epHOBOI OTPacAM, B CTaTbe pPAaCCMaTPUBAETCS BOMPOC COOTBETCTBUS AEMCTBYIOLLErO
Me>xayHapoAHOro coraalleHus Mo 3epHy YCAOBMSIM COBPEMEHHOM TOProBAM B pamkax BcemmpHoi
TOProBoi opraHusaumu. LleaecoobpasHo Mpy 3TOM OTMETUTb, UYTO MOAOXKEHUS MeXXAYHapOAHOro
COrAQLLEHUS M0 3ePHY, YUMUTbIBas MPOBAEMbI FOAOAQ M 06ECTiedeH s MPOAOBOAbCTBEHHOM 6€30MacHOCTH,
AOAXHbI COOTBETCTBOBAThb MPUHLMIMAM CBOOGOAHOM TOPrOBAM, HE CAEpPXUBas PasBUTUSI arpapHOro
CEKTOPa 3KOHOMUKM Pa3BMBAIOLLMXCS FOCYAQPCTB. B cTaTbe paccMOTpeHbl MpaBoOBble acnekTbl 3ePHOBOM
oTpacan Pecny6amkn KasaxcrtaH B yCAOBUSIX ee UAeHCTBA BO BcemumpHoi Toprosoi OpraHusaumm.
lNpoBeaeH aHaAM3 COOTBETCTBMSI HOPM Ka3axCTAHCKOrO 3aKOHOAATEAbCTBA, PErAaMeHTUPYIOLMX
BOMPOCHl PEryAMPOBAHWSI 3€PHOBOM OTPACAM 3KOHOMMKM, HOPMATUBHO-TIPABOBOM AOKYMEHTALIMU
BTO. B xoae nccaepoBaHUSt BbIAM MCMOAB30BaHbl HOPMbI MEXKAYHAPOAHOTO COrAALLEHUS MO 3EepHY,
BcemupHOM TOProBor opraH1saumm, a Takxke opULMaAbHbIE M HAYUHbIE B3rAsiAbl B 06AACTM NMPABOBbIX
npobaem (HOPMMPOBAHMS, Pa3BUTUS U PEryAMpoBaHuMs 3epHoBoro cektopa. Lleab uccaepoBaHus
3aKAIOYAETCS B BbISIBAEHWUU CcTerneHn 3heKTUBHOCTY MEXAYHAPOAHOIO COTPYAHMYECTBA B 0OAACTH
MMPOBOM TOProBAWM 3€PHOM, MPUHMMAs BO BHMMAaHME BOMPOChl 06ecneveHus npoAOBOALCTBEHHOM
6e3onacHOCTU. BMecTte C TeM, aBTOpbl MpeaAaraloT yperyAMpoBaTb CO3AaHME EAMHOrO MUPOBOrO

3epHOBOrO MyAa NOCPEACTBOM PeELLIEHU, MPUHUMaeMbIX MexxayHapoaHbiM COBETOM MO 3epHy.
KAloueBble cAOBa: TOProBASi 3epHOM, MEXAYHapoOAHOe TOproBoe npaBo, BcemupHasi Toprosas
opraHu3aums, Cropbl Mo TOProBAe 3epPHOM, MEXKAYHAPOAHO-TIPABOBOE PeryAMpoBaHUe.

Introduction

The global grain trade involves a wide range
of complex issues. The discrepancy between the
mechanism of legal regulation in States and the
goals pursued by the international community
leads to acute contradictions. The inconsistency
is evident in the particular grain market, which
consists in the fact that grain as a food product is
of an important strategic nature. First, grain is
the basis for the sustainable development of the
national economy of the grain-exporting states,
establishing and determining the food security of the
states. Secondly, grain is the basis not only of the
international mechanism for ensuring food security,
but also of food aid.

FAO experts note that the availability of grain
reserves determines the degree of food security of
the state. In the context of the COVID-19 pandemic,
there have been disruptions in the supply of products,
including grain, in the world, which threatens food
security. The consequences caused by the pandemic,
such as an increase in unemployment, an increase in
food prices, a reduction in the income of the population,
negatively affect the food security of any state.

In the modern conditions of globalization,
Kazakhstan occupies an important role in the
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world grain market. Kazakhstan’s participation in
the process of international economic integration
through grain trade requires the effective functioning
of the mechanism of legal regulation of the grain
market, in accordance with the rules of the World
Trade Organization.

Grain exports, both to the markets of the near
and far abroad, form the basis of foreign trade
within the framework of the Kazakh agro-industrial
complex. According to the State Program for the
Development of the Agro-industrial complex of the
Republic of Kazakhstan for 2017-2021, «in terms
of grain and flour, Kazakhstan quickly became
one of the largest exporting countries in the world.
Kazakhstan’s membership in the Eurasian Economic
Union and the World Trade Organization creates
opportunities and at the same time places high
demands on competitiveness in both domestic and
foreign markets» (I'ocymapcTBeHHass mporpamMma
Pa3BHUTHS arpoINpOMBIIUIIEHHOTO KoMIuiekca Peciy-
ommkm Kazaxcran mHa 2017-2021 ronsr, 2017). The
legal institute for regulating the activities of the grain
market of Kazakhstan is focused on increasing the
competitiveness of domestic agricultural products in
the world trade market.

As Professor S. Aidarbayev notes, the legislation
of Kazakhstan, gradually adapting to international
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standards, acquires features of greater openness
(Atimap6aes, 2010: 392). Thus, the entry of the
Republic of Kazakhstan into the membership of the
World Trade Organization required the adoption and
introduction of amendments to the current national
legislation.

According to Z. Baimagambetova «in order
to determine the international legal consequences
of Kazakhstan’s accession to the WTO, priority
attention should be paid to analyzing the state of the
current legislative framework for its compliance
with WTO agreements» (balimaram6eToBa, 2015:
125). Thus, during the period of accession to the
WTO, the Republic of Kazakhstan assumed a
number of obligations related to the regulation of
agricultural issues: a reduction in the volume of
state support, a ban on the use of export subsidies. In
the conditions of membership in the organization,
the legal regulation of the grain industry must meet
the requirements of an international organization,
while taking into account the specifics of the
mechanism for applying state support measures in
the state.

The issues of grain trade have been studied
by scientists in the economic aspect, but in the
science of international trade law, the mechanism
for regulating the world trade in grain has not been
considered. Today, the fundamental source of
regulation of the world grain trade is the International
Grains Agreement. However, in the context of the
existence of the World Trade Organization, world
grain trade is determined by agreements and treaties
adopted within the framework of this organization,
in particular, and the Agreement on Agriculture.
At the same time, a special place in the settlement
of trade relations is occupied by the WTO Dispute
Settlement Body. This raises many questions:
how is the world grain trade carried out? How are
emerging conflicts on issues related to the grain
trade effectively resolved? How to take into account
the interests of all WTO member States, regardless
of their economic position and role in the world
grain trade?

Undoubtedly, participation in the World Trade
Organization is an integral part of the economic
integration of States into the world community.
Fundamental to the settlement of trade disputes
between WTO member States is the dispute
settlement mechanism that operates within the
WTO. At the same time, the process of making
legal changes and additions to the provisions of
the International Grains Agreement leads to the
need to determine the place and role of the WTO
in regulating world agricultural production, by

considering the components of WTO law directly
related to grain trade.

Itis obvious that the development of international
cooperation in the field of grain trade consists in
the settlement of differences between the policies
of individual States and the world community as
a whole, pursuing conflicting goals. It should be
assumed that the key to effective international
cooperation in the field of grain trade is the creation
of a global grain reserve, which would be regulated
by the International Grains Council.

Meterials and methods

The methodological basis of the study was
a systematic approach, in particular, the follow-
ing methods were used in the research: synthesis,
system-structural analysis of normative legal acts,
comparative legal method. In addition, the use of the
historical and legal method in the course of writing
the article allowed us to determine the degree of ef-
fectiveness of the current international legal mecha-
nism for regulating grain trade.

Discussion

Before proceeding to the analysis of internation-
al agreements regulating grain trade, it is necessary
to consider the stages and reasons for the transfor-
mation of these agreements. The legal experience of
improving international legislation and cooperation
will help determine the effectiveness of achieving
the goals of such treaties.

The implementation of the policy of protection-
ism, the lack of stability of wheat prices in the peri-
od of the 30s of the XX century prompted the world
community to raise this issue at the international
level. Having discussed the problems of regulating
the world wheat market at three conferences held in
1927, 1930 and 1931, the first International wheat
agreement was signed in London in 1933, with the
United States, Canada, Australia, Argentina and a
number of European states as participants. A special
feature of this legal document was the obligation of
the participants to limit the production and export of
wheat, which subsequently became one of the fac-
tors in the revision of the provisions of the Agree-
ment and the adoption of a new international treaty
(International wheat agreement, 1933). However,
the conclusion of the Agreement was a prerequisite
for the establishment of an international organiza-
tion- the Wheat Advisory Committee, which, in our
opinion, was a prerequisite for the creation of the
current International Grains Council in London.
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The post-war period, which was characterized
by a shortage and, consequently, the high cost of
wheat, required the creation of new mechanisms for
regulating the process of international grain trade.
In 1949, a new multilateral agreement was adopted,
aimed at organizing a system for ensuring the sup-
ply and purchase of grain and stabilizing the price of
wheat. However, this Agreement and a number of
subsequent ones contained legal gaps that did not al-
low it to be sufficiently effective (Golay, 2020: 443).
The destabilization of the international grain trade
was caused by the application of the common agri-
cultural policy of the European Economic Commu-
nity; the ability of individual States to use different
systems of support and subsidies for agriculture and
measures aimed at stimulating exports; the differ-
ence between the growth rates of the economies of
developed and developing countries. It should also
be noted that the drought and the retention of grain
surpluses by major exporting countries have created
the threat of global famine.

In 1967, as a result of the Kennedy Round ne-
gotiations, the General Agreement on Tariffs and
Trade, in accordance with the Wheat Trade Conven-
tion and the Food Aid Convention, established the
obligation of States to provide food assistance to de-
veloping countries by providing 4.5 million tons of
grain (International wheat agreement, 1967). How-
ever, the high yield of wheat and, consequently, the
fall in grain prices below the values allowed by the
agreement, led to the adoption of the new Interna-
tional Wheat Agreement of 1971, the text of which
no longer contained economic provisions (Interna-
tional wheat agreement, 1971).

Declining stocks and rising grain prices led to
the world grain crisis of 1972-1974. Within the
framework of the international conference on wheat
trade, the issue of creating grain stocks was consid-
ered, which was never documented due to the lack
of consistency between the participants regarding
the price of wheat. The failure of a number of agree-
ments adopted in the period before the creation of
the World Trade Organization is due to the fact that
exporting countries pursued only their own person-
al economic interests. At the same time, grain was
also used as a political tool. For example, during the
Cold War, the United States imposed an embargo
on the supply of grain to the USSR. Thus, in our
opinion, the adopted legal mechanism for regulating
the grain trade turned out to be ineffective due to
the selfishness of the participants in the international
grain agreement.

In order to regulate international trade rela-
tions and liberalize world trade, the World Trade
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Organization was established on January 1, 1995,
which defined new terms of trade between States.
As a result of the creation of the WTO, a new, up-
to-date International Grains Agreement of 1995 was
signed, regulating grain trade and food assistance is-
sues. Thus, at the legislative level, these issues were
enshrined in two interrelated conventions, united
in one international multilateral agreement. At the
same time, it should be noted here that participation
in a particular convention is an independent decision
of each State. For example, the Republic of Kazakh-
stan is a party to the Grains Trade Convention, but
has not joined the Food Assistance Convention.

According to the newly adopted Grains Trade
Convention, the scope of regulatory objects was no
longer limited to wheat, but was expanded to all
types of grain and products of its processing. Article
2 of the Convention defines grain as “barley, maize,
millet, oats, rye, sorghum, triticale and wheat, and
their products, and such other grains and products
as the International Grains Council may decide”
(Grains Trade Convention, 1995). Thus, the deci-
sions of the International Grains Council that con-
trols the functioning of the Grains Trade Convention
determine the nature and direction of the activities
of the organization’s participants in the field of grain
trade.

During the 49th Session of the International
Grains Council, which was held on June 10, 2019,
the validity of the International Grains Trade Con-
vention was extended until June 30, 2021. Accord-
ing to this convention, international cooperation
and stability in the field of grain trade is carried out
through the forums of the International Grains Coun-
cil, during which information is exchanged that has
an impact on the grain sector of the world econo-
my. It should be noted that as a result of the 27th
and 35th sessions of the Council, the International
Grains Council is reviewed the market not only for
grain, but also for rice, oilseeds and their processed
products. Thus, the expanded information system of
the international organization reflects the need for
continuous monitoring of the Council’s decisions.

The current Food Assistance Convention en-
tered into force in January 2013 and replaced the
Food Aid Convention that preceded it and was ad-
opted in the framework of the International Grains
Agreement of 1995, which was a continuation of the
1967 Convention discussed above. The peculiar-
ity of the new adopted Convention is that the list
of products provided as assistance included not only
grain and a traditional set of food products available
to socially vulnerable segments of the population,
but was expanded to food and household kits and
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cash. It should be noted that the activities carried out
under this Convention are implemented in accor-
dance with the established rules of the World Trade
Organization. At the same time, Article 3 of the
Convention emphasizes the pre-emptive legal force
of agreements concluded within the framework of
the WTO (Food Assistance Convention, 2012).

Within the framework of the World Trade Orga-
nization, trade is regulated through the application
of international legal norms established during the
Uruguay Round in the 1994 Marrakesh Agreement
establishing the WTO, which replaced the General
Agreement on Tariffs and Trade of 1947 (Marrakesh
Agreement Establishing the World Trade Organiza-
tion, 1994). Today, the legal system of the World
Trade Organization is represented by three main
groups of sources: international treaties regulating
world trade; decisions of the Dispute Settlement
Body; and WTO practice.

The WTO sources directly related to the regula-
tion of grain trade are:

- General Agreement on Tariffs and Trade of
1947,

- General Agreement on Tariffs and Trade 1994;

- Agreement on Agriculture;

- Agreement on the Application of Sanitary and
Phytosanitary Measure;

- Technical Barriers to Trade Agreement;

- Agreement on Implementation of Article VI of
GATT 1994 (Anti-dumping Agreement);

- Agreement on Safeguards;

- Agreement on Subsidies and Countervailing
Measures (“SCM Agreement”);

- Agreement on Trade-Related Investment Mea-
sures (TRIMS).

The specifics of the legal regulation of agricul-
tural trade are mainly determined by the Agreement
on Agriculture adopted during the negotiations of
the Uruguay Round. This Agreement establishes
the following main directions of liberalization of the
grain sector of the economy:

- determination of import duties on grain and its
processed products;

- reduction of the level of state support for the
production of the grain sector;

- phased reduction and elimination of export
subsidies for grain-related activities (Agreement on
Agriculture, 1994).

Taking into account the extent and possibility
of applying state subsidies, the types of state sup-
port for agricultural producers under the WTO are
grouped into “boxes”: Green, Amber and Blue.

The “Green Box” establishes the use of subsi-
dies allowed by the state, such as: the development

of trade and logistics infrastructure, scientific and
personnel support of the grain sector, the formation
of a system of insurance of grain crops, information
support. These support measures are not limited to
WTO rules, but the State party must inform the or-
ganization of the existence and implementation of
such measures.

The “Amber box” policies distort the terms of
trade and boost production and market develop-
ment. The “Amber box” includes measures related
to government pricing, lending, debt cancellation
and other actions that affect the distortion of the
grain market. The list of obligations of this subsidy
for each WTO member is determined separately and
is limited by applying the indicator of the aggregat-
ed level of support. Such measures are determined
by a quantitative indicator in the form of an annual
state sum of money aimed at providing support to
agriculture.

The “Blue box” includes direct payments to the
state in order to reduce yields. These measures are
not subject to strict reduction, provided that they are
extended to certain areas and crops. The “Blue box”
includes subsidies that restrict grain production in
order to increase the price of grain that is beneficial
to producers.

It should be noted that the WTO has a De mini-
mis rule, which sets an acceptable minimum level of
support not higher than 5% of the value of certain
agricultural products.

It should be noted that one of the main condi-
tions for the entry of the Republic of Kazakhstan
into the World Trade Organization is the compli-
ance of normative legal acts of internal action with
WTO standards. During the accession to the WTO,
the process of economic integration of Kazakhstan
was aimed at organizing an effective mechanism for
export and import, taking into account the interac-
tion of regulation of state support for agriculture and
food security of the country.

One of the main problems of Kazakhstan’s ac-
cession to this international organization was the
inconsistency of the national agricultural law with
the norms of WTO law. The regulatory legal acts
of an internal nature did not fully reflect the system
of state support for the “Green box” of the WTO
Agreement on Agriculture, the issues of the applica-
tion of protective measures and international techni-
cal standards.

In the Report of the Working Group on Kazakh-
stan’s Accession to the WTO, the provisions of agri-
cultural policy were fixed in section “C” of Chapter
IV “Policy in the field of trade in goods”. The con-
dition for the entry of the Republic of Kazakhstan
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into WTO membership was to change a number of
existing Kazakh laws by making amendments or
adopting new legal acts. Thus, in January 1996, the
Government of the Republic of Kazakhstan adopted
the order according to which 25 new laws are re-
quired to be adopted, 7 laws need to be amended
and 13 laws need to be revised (Ceyssens, 2006).
At the same time, Aidarbayev, Baimagambetova
and Umirzakova note the peculiarity of the norms
regulating the agricultural sector of Kazakhstan,
emphasizing that “the volume of subsidies to the ag-
ricultural sector and the right to provide transport
subsidies for grain exports are one of the “sensitive”
issues for the Kazakh economy, which was the most
controversial in this area during the negotiations”
(Aidarbayev, 2015).

The negotiation process on Kazakhstan’s ac-
cession to the WTO covered the provisions of the
Kazakh legislation regulating the issues of Ka-
zakhstan’s exports, the conditions for the import of
imported goods and services to the territory of the
state, the policy of state support for the agricultural
sector. In order to implement the objectives of the
policy aimed at joining the WTO, the state is imple-
menting the process of harmonization of domestic
legislation.

Before joining the WTO, the development and
implementation of trade activities in the field of ag-
riculture in Kazakhstan was formed on the basis of
the Law of the Republic of Kazakhstan No. 544-I1
of April 12, 2004 “On the regulation of trade ac-
tivities” and the Law of the Republic of Kazakhstan
No. 66-III of July 8, 2005 “On State regulation of
the development of the agro-industrial complex and
rural territories”. These normative legal acts comply
with the basic principles of the international orga-
nization’s activities, which allowed maintaining the
applicability of these laws. Since the beginning of
the negotiation process, in order to comply with the
requirements of the World Trade Organization, a
number of laws have been adopted and amended in
Kazakhstan: the Customs Code of the Republic of
Kazakhstan No. 401-2 of April 5, 2003, the Law of
the Republic of Kazakhstan No. 373-11 “On Invest-
ments” of January 8, 2003, the Law of the Republic
of Kazakhstan No. 603-II “On Technical Regula-
tion” of November 9, 2004, and others.

An important stage in the legal regulation of re-
lations arising in the process of grain trade is the
adoption of the Law of the Republic of Kazakhstan
No. 143-II of January 19, 2001 “On Grain”. Ac-
cording to R. Oshakbayev, in the period before join-
ing the WTO, Kazakhstan actively used measures
of state intervention in the wheat market, such as
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the purchase of grain by the state for commercial
purposes, subsidizing the production and export of
wheat, a ban on exports (Omakbaes, 2012).

At the same time, despite the ineffectiveness
of the existing international agreements on wheat
adopted before the WTO, the dispute resolution
mechanism functioning within the framework of the
GATT in some cases contributed to the settlement
of grain conflicts between States. For example, in
1958, a dispute between Australia and France relat-
ed to the financing of wheat exports by the French
government was considered by an arbitration panel,
as aresult of which Australian suppliers were forced
out of the South-East Asian market by products
from France. The panel concluded that France had
violated article XVI of the GATT 1947, as it took a
larger share of wheat exports than the “fair share”,
and on the basis of this fact, it was decided to review
the size and nature of subsidies for wheat exports by
France (General Agreement on Tariffs and Trade,
1947). However, it should be noted that the deci-
sions taken by the arbitration panel were a recom-
mendation and were not binding. As Thomas notes,
the dispute resolution system that operated under the
GATT 1947 was an instrument of trade diplomacy,
and the decisions of the arbitration group could not
be applied by the GATT Council (Thomas, 1996:
56-57).

As a result of the Uruguay Round, Understand-
ing on rules and procedures governing the settlement
of disputes (DSB) was adopted, which defines the
dispute resolution system within the World Trade
Organization (Understanding on rules and proce-
dures governing the settlement of disputes, 1994).
Peter Van den Bossche notes the high importance
of the activity of this system, emphasizing the wide
range of issues on which it is competent (Van den
Bossche, 2013: 256). However, today, as a result of
the suspension of the work of the WTO Appellate
Body, most lawyers tend to believe that the current
system of settlement of international trade disputes
is experiencing a crisis. Brewster believes that the
failure to maintain the primacy of WTO law over the
domestic legislation of the participating states will
lead to a weakening of the importance of the WTO
as an instrument for the settlement of international
trade disputes (Brewster, 209: 63). Giorgio Sacer-
doti systematizes the ways proposed by lawyers to
resume the system of settlement of international
trade disputes and suggests possible ways to resolve
the current crisis (Sacerdoti, 2019: 787).

Within the WTO, a dispute is a process in which
one or more WTO member States claim that the ac-
tions or provisions of the legislation of a particu-
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lar WTO member do not comply with the norms of
the WTO Agreements. In the event of a dispute, the
claimant and respondent countries should try to re-
solve the dispute themselves through consultation
and mediation. If the parties have not reached a rec-
onciliation, the Dispute Settlement Body appoints
a WTO panel, which holds hearings on the dispute
and makes a final report on the case. Until Decem-
ber 2019, the parties could appeal against the deci-
sions of the WTO, but to date, the WTO Appellate
Body has suspended its work. Excluding this stage,
the WTO Dispute Settlement Body makes a deci-
sion on the dispute according to which the State’s
actions are lawful, or a decision according to which
the state must fulfill its obligations within a reason-
able period.

Results

Thus, the world grain trade in the conditions
of modern trade dictated by the WTO is regulated
through the application of the provisions of the In-
ternational Grains Agreement of 1995 and the deci-
sions of the International Grains Council. The acces-
sion of a State party of the Grains Trade Convention
to the Food Assistance Convention has a significant
impact on the voting process within the Internation-
al Grains Council. Summarizing the above, it can be
noted that the regulation of the world grain market is
impossible without properly organized international
cooperation by providing access to information,
holding forums, discussing emerging problems, but
the question of creating a global grain reserve re-
mains open. According to economist Graham Red-
man there is a possibility of creating a global grain
bank, which will help to stabilize the indicators of
supply and demand for grain on the world market
in the current conditions of international trade (Red-
man, 2010: 65-67).

The process of legal adaptation of the Law of
the Republic of Kazakhstan “On Grain” implied the
introduction of 39 amendments, which, among other
things, included the exclusion of provisions aimed
at providing direct measures of state support to grain
producers prohibited under the WTO. The Law
“On Grain” consists of 9 chapters and 42 articles.
Twelve paragraphs of article 5 were excluded from
the Law. These provisions of the article regulated
the competence of the Government, whose powers
included the development of the state grain policy,
the establishment of rules and standards for account-
ing operations related to the sale of grain, the ap-
proval of storage rules, quantitative and qualitative
accounting, and grain quality expertise. The provi-

sions concerning the competence of the Ministry
of Agriculture of the Republic of Kazakhstan were
eliminated from article 6, which included the orga-
nization of equipment leasing, maintenance of grain
cultivation technologies, development of breeding
and seed production, verification of the activities of
grain receiving enterprises. Chapter 4 of the Law,
which establishes and regulates the formation, sale
and management of state grain resources, was ex-
cluded, which was the result of the abolition of state
grain reserves. It should be noted that the provisions
defining the state regulation of the activities of grain
exporters provided for in Chapter 4-1 of the Law
have also been eliminated. At the same time, in or-
der to prevent actions that mislead consumers about
the safety and quality of grain, chapter 2-1 was
adopted in the Law “On Grain”, which defines the
safety requirements for grain.

The legal analysis showed that grain trade in
Kazakhstan is regulated through the application of
legislation that establishes measures of state regu-
lation of the “Amber box” and “Blue box” of the
Agreement on Agriculture. Thus, the state system
of grain trade regulation has been compiled taking
into account the requirements of the World Trade
Organization.

To date, twenty-eight complaints have been filed
with the WTO Dispute Settlement Body related to
the trade in grain and its processed products, exclud-
ing disputes related to biofuels. Most of the disputes
are related to the increase in import duties, the ap-
plication of anti-dumping measures, the provision
of state support measures that are not allowed under
the Agreement on Agriculture. The European Union
has filed two complaints against Argentina and the
United States regarding the quantitative restriction of
wheat gluten imports, violating the provisions of the
Agreement on Subsidies and Countervailing Mea-
sures (“SCM Agreement”) and the Agreement on
Safeguards. In 2008, the United States filed a com-
plaint against Turkey regarding a rice import license
that did not comply with the provisions of Article 2.1
and paragraph 1(a) of Annex 1 of the Agreement on
Trade-Related Investment Measures (TRIMS). Thus,
having considered complaints related to the trade in
grain and its processed products, it should be noted
that the vast majority of disputes are related to the
implementation of protectionist policies by States.

Table 1 shows the disputes considered by the
WTO dispute resolution body in the period from
2015 to 2020, the subject of which is grain and its
processed products, according to the definition of
“grain” adopted by the International Grains Agree-
ment of 1995, excluding disputes on biofuels.
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Table 1 — WTO complaints relating to grain and grain products from 2015 till 2020

Violations of the WTO
agreements

Result or status of the case

Article 4.2 and footnote 1 of
the Agreement on Agricul-
ture; Articles II:1(a), II: 1(b),
X:1, X:3(a), XI and XI:1 of
the GATT 1994; and Articles
1,2,3,5, 6 and 7 of the Cus-
toms Valuation Agreement

Reconciliation. Peru adopted
the necessary measures.

Articles 3.2, 6.3 and 7.2(b)
of the Agreement on Agri-
culture

China accepted the decision
of the DSB. The United
States demanded that the con-
cessions must be suspended.
China filed an appeal.

Ne of | Year of con- | Complain- Re- .
the case | sultations ant spondent Title of the case
Peru — Addi-
tional Duty on
DS457 2013 Guatemala Peru Ir.nports. of Cer-
tain Agricultural
Products
United mChtlinaS— Do- ot
DS511 2016 States of | China C8H1C SUPpo
. for Agricultural
America
Producers
United Rcelktl;nQall_oll;zlsrlfizr
DS517 2016 States of China . .
. Certain Agricul-
America
tural Products

Articles X:3(a), XI:1 and XI-
11:3(b) of the GATT 1994

China accepted the decision

of the DSB and must imple-

ment the recommendations
by October 8, 2020.

It is evident that the brief legal analysis allows
determining that the activities of the World Trade
Organization in regulating trade in agricultural
products are aimed at promoting the liberalization of
global trade. Having analyzed the main provisions of
the WTO law governing grain trade, the international
organization does not establish a ban on subsidies,
but determines the permissible measures for their
provision. Thus, within the framework of the WTO,
the State party is not allowed to apply subsidies
focused on the policy of state export promotion and
import substitution.

Conclusion

Summarizing the above, it can be argued that the
considered international agreements regulating the
wheat trade, faced with great difficulties, were not
sufficiently effective in implementing the creation
of a unified grain monitoring system. However, on
the other hand, having analyzed the reasons for the
failure of the concluded agreements, the accumulated
experience encourages the world community to look
for new tools for regulating the international grain
trading system. It is believed that the International
Grains Council during the session should consider
the possibility of creating a single international
grain reserve and reflect this issue in its decision,
or indicate it as an addendum to the International
Grains Agreement.

Thus, in order for the Republic of Kazakhstan
to join the WTO, the state undertook to ensure
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the distribution of tariff quotas in commercially
profitable quantities for all participants of the
organization, the volume of support for agricultural
production was reduced in accordance with the
WTO Agreement on Agriculture, all forms of
export subsidies and import substitution were
canceled. The Government of the Republic of
Kazakhstan, taking into account its membership
in the World Trade Organization, has regulated
measures of state support for the agricultural
sector in accordance with the Agreement on
Agriculture, reorganizing the nature and direction
of state subsidies. Thus, the state regulation of
grain trade in Kazakhstan is carried out through
the use of the following basic means established
in the Law of the Republic of Kazakhstan «On
Grainy: the formation of a price policy for grain,
the supply of fertilizers to grain producers, crop
insurance and a number of others that meet the
requirements of the WTO.

At the same time, despite the crisis of the WTO
appeals system, the current mechanism for resolving
trade disputes allows the participating States, in the
case of unacceptable measures applied by another
State, or violations of the norms of the World
Trade Organization, to demand compliance with
the obligations assumed by the State party, or the
cancellation of actions contrary to the principle of
liberalism. In accordance with the decision of the
Dispute Settlement Body, the State must fulfill its
obligations and, accordingly, eliminate violations.
The disputes on grain trade considered within
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the WTO are aimed at eliminating or limiting
protectionist measures that are unacceptable within
the framework of the World Trade Organization.
International cooperation in the field of grain
trade is determined by the factor of supply and
demand. The specifics of the participation of grain
exporting and importing countries in world trade are
regulated through the application of the norms of
the International Grains Agreement, the Agreement
on Agriculture adopted within the framework of the
WTO. The stability of global grain markets and the

state of food security are determined through the
use of information and research by the International
Grains Council. Emerging international disputes on
issues related to the grain trade are resolved through
the application of the WTO dispute settlement
system. However, despite the existing international
cooperation in the field of grain trade, the problem
of world grain stocks remains open. This problem
can be solved by creating a global grain reserve,
which would be regulated by the International
Grains Council.
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KOHBEPTEHLUIMOHHbIN MPOLLECC B ObbIYYHOM T1PABE
MEPMCKNX U CAMOAUNCKUX HAPOAOB

B HacToseit paboTe nccaea0BaHbl crieumguueckme 0CO6eHHOCTH KOHBEPTeHLMOHHOIO NMPOLLEeCca,
NPOVCXOAMBLLErO B 0ObIYHOM MPaBEe Y CAMOAMICKMX M PUHHO-YTOPCKUX HAPOAOB NMEPMCKOM NMOATPYMIbl.
ABTOp CTaBUT LEAbIO MCCAEAOBAHME MPOLECCa KOHBEPreHUuMM OObIYHO-MPABOBbIX WMHCTUTYTOB M
HOPM, CyLECTBOBaBLUMX Yy PACCMATPUBAEMbIX HAPOAOB, MEXAY COOOM, C COCEAHWUMM HApOAAMM,
He MCKAIoYas B3aMMoOpeLenumio MeXXAy HOpMamu MO3MTMBHOIO npaea Poccuickoro rocyaapcrea m
00bIYHO-NPABOBbIMM HOPMamK. B paboTe paccMOTpeHbl pa3AmyHble 0ObIYHO-NPABOBbIE MHCTUTYThI,
NMPUMEHSBLUMECS B MPOLIAOM Y AaHHbIX HapoA0B. Ocoboe BHUMaHME YAEAEHO MCCAEAOBAHMIO MpoLecca
COAMMKEHMS OOBIYHO-TTPABOBbIX MHCTUTYTOB M HOPM, CYLLIECTBOBABLLMX B 0ObIYHO-MPABOBbIX CUCTEMAX
Yy MEPMCKUX M CaMOAMICKMX HApPOAOB. ABTOP aKLEHTMPYET BHMMAHWE Ha HaAMuYMKM Pa3sHOOBpPasHbIX
BHELUHNX KOHTAKTOB Y PaCCMaTPMBAEMbIX HAaPOAOB, BAMSHMM CO CTOPOHbI COCEACTBYIOLLMX HAaPOAOB
M BO3MO>KHOM B3aMMHOM peLenumMM PasAMYHbIX NMPaBOBbIX MHCTUTYTOB. MCMOAb3ys SMMIMPUYECKMI
mMatepuaa, aBTOp OObBIACHAET OCOGEHHOCTM (HOPMMPOBAHUS ACUMMETPUM MEXAY AOMWMHAHTHOM
NpPaBoOBOM KYAbTYPOM M MepudepuitHON. ABTOP MPUXOAMT K BbIBOAY, YTO COAMXKEHME TMPABOBbIX
MHCTUTYTOB, MPUMEHSBLUMXCS B OObIYHOM MPaBe NMEPMCKMX M CaMOAMIMCKUX HAPOAOB, MPOUCXOAMAO
MOCTOSIHHO KaK MeXAy COOOM, Tak M C OObIYHO-NPABOBbIMM 3AEMEHTaMM HAPOAOB, MPOXMBABLLMX
B TeppUTOpUaAbHOM 6AM30CTM C HUMK. Kpome TOro, Ha MpuBEAEHHbIX MPMMEPAX, PACKPbIBAIOLLMX
NMPOLECcC BAUSIHWS OObIMHO-NPABOBbLIX BO33PEHWUI KPECTbSIHCKOrO HACeAeHWs Ha (OopMUpOBaHme
MO3WTUBHOIO MPAaBa, aBTOP BbIAEASET 0COHEHHOCTM KOHBEPreHLMOHHOIO NMPOLLECCa, MPOUCXOAMBLLETO
MeXAY HOPMamMM MO3UTMBHOIO MpPaBa, AOMWHMPOBABLUErO B FOCYAAPCTBE, U OObIYHO-NPABOBbIMM
HOPMamM Y MePMCKMX M CaMOAMMCKMX HAPOAOB.

KAtoueBble cAoBa: 06bIUHOE MPABO, NEPMCKME HAPOAbI, CAMOAMIICKME HAPOADI, MO3UTUBHOE MPaBo,
00blyaii, KOHBEpPreHums.
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The process of convergence in common law
of the perm and the samoyed peoples

Significant peculiarities of the convergence process among the Samoyed and Finno-Ugric peoples
of the Perm subgroup are investigated in the current paper. The author aims at the investigation of con-
vergence process of the common legal institutions and regulations of the peoples under consideration
among themselves, with neighboring peoples without excluding mutual reception between the positive
law norms of the Russian State and common legal norms. Various common legal institutions used in
the past among these peoples are considered in the given paper. Special attention is paid to a conver-
gence process investigation of common legal institutions and norms among the Perm and the Samoyed
peoples. The author emphasizes existence of varied external contacts among the peoples under con-
sideration, influence on them by neighbouring peoples and possible mutual reception of various legal
institutions. Making use of empiric material, the author explains specific features of asymmetry formation
between dominant and peripheral legal culture. The author comes to a conclusion that approximation
of legal institutions practiced in common law of the Perm and the Samoyed peoples constantly occurred
both between them and with common legal elements of the peoples lived in the closest proximity with
them. Apart from that, on the basis of the examples revealing process of influence of peasant populace
legal views on positive law formation, the author distinguishes peculiarities of the convergence process
between positive laws norms, dominated in the state and common legal norms among the Perm and the
Samoyed peoples.

Key words: common law, the Perm peoples, the Samoyed peoples, positive law, custom, conver-
gence.
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[NepMb XdHe CaMOAMI XaAbIKTapbIHbIH,
S9AET-FYPbIN KYKbIFbIHAAFbl KOHBEPreHLMS NpPoLLeci

ByA >xymbicta [MepMb Killli TOBbIHbIH, CAMOAMI >KOHE (PUH-YTOp XaAbIKTapblHbIH, SAETTEri KyKbi-
fblHAQ OOAFaH KOHBEPreHumsi MPOLECIHIH epeKkleAikTepi 3epTreAai. ABTop Peceil MeMAEKeTiHiH
OH 3aHAApbIHbIH HOPMaAapbl MEH SAETTE KYKbIKTbIK HOPMaAap apacbiHAAfbl ©3apa OaiAaHbICTbI
KOCrnaraHAQ, KapacCTbIPbIAbIN OTbIpFaH XaAblKTapAa, Oip-0ipiMeH, Keplui XaAblKTapMeH 6GOAFaH
KYKbIKTbIK MHCTUTYTTap MeH HOPMaAapAblH KOHBEPreHLMs MPOLECiH 3epTTeyAi MakcaT eTeai. XKymbicTa
OCbl XaAbIKTapAa OypblH KOAAAHbIAFAH SPTYPAI KYKbIKTbIK MHCTUTYTTap KapacTbipbiAfaH. [lepmb
>KOHE CaMOAMIA XaAbIKTapPbIHAA DAETTEr KYKbIKTbIK, XXyneAepAe OOAFaH KYKbIKTbIK, MHCTUTYTTap MeH
HOPMaAapAbIH >KaKbIHAACY MPOLIECIH 3epTTeyre epeklie Hasap ayAapblAaAbl. ABTOP KapacTbIPbIAbIM
OTbIpFaH XaAbIKTap apacbiHAQ 9P TYPAI CbIPTKbl GaMAaHbICTAPAbIH OOAYbIHA, KOPLUi XaAbIKTapAblH
ocepiHe >KOHE OPTYPAI KYKbIKTbIK MHCTUTYTTapAblH ©3apa KaOblAAAHYblHA Haszap ayAapaAbl.
SMMMPUKAABIK, MaTePHaAAbl KOAAAHA OTbIPbIM, aBTOP GaCbiM KYKbIKTbIK, MOAEHUET MeH NneprudepursiAbIK,
apacblHAAFbl aCUMMETPUSHbIH, KAAbINTACy epeklleAiKTepPiH TYCiHAIpeAi. ABTOP NepMb XXaHe CaMOoAMi
XaAbIKTapbIHbIH, 9AET-FYPbIM 3aHbIHAQ KOAAAHbBIAATbIH KYKbIKTbIK, MHCTUTYTTAPAbIH >KaKbIHAACYbI
yHeMi 6ip-6ipiMeH Ae, 9AETTE OAAPMEH ayMaKTbIK, KaKbIHAbIKTa OMIp CYPreH XaAblKTapAblH KYKbIKTbIK,
SAEMEHTTEPIMEH Ae OOAFaH AEreH KOPbITbIHAbIFA KeAeAi. COHbIMEH KaTap, Liapya XaAKbIHbIH SAETTer|
KYKbIKTbIK K6O3KapacTapblHbiH OH 3aHHbIH KaAbINTacyblHa &Cep eTy MPOLECiH alaTbiH MbiCaAAAPAA
aABTOP MEMAEKETTe YCTEMAIK eTKEeH OH 3aHHbIH HOPMaAapbl MEH MEePMb >KOHE CaMOAMI XaAbIKTapbIHbIH
KYKbIKTbIK HOPMaAapbl apacbiHAa 60AATbIH KOHBEPreHLMs NMPOLECiHIH epeKLLEAIKTEPIH aHbIKTaNAbI.

Ty#HiH ce3aep: KBAIMII 3aH, MEPMb XaAbIKTapbl, CAMOAMI XaAbIKTapbl, MO3UTUBTI 3aH, SAET-FypbiIM,

KOHBeEpreHuu4.

BBenenune

B coBpeMeHHBIX yCNOBHSIX (YHKIHOHHPOBa-
HUSl [IPAaBOBOTO POCCHICKOIO TOCyAapcTBa akTy-
aTBHOCTh HCCIEOBaHUS OOBIYHOTO TMpaBa, Kak
HOPMAaTHBHOI'O T'apaHTa, CKJIAJIbIBABLIETOCA U CY-
LIECTBOBABLIETO Ha MPOTSKEHUH MHOTHX BEKOB Y
pa3TUYHBIX HApPOJOB, CTAHOBHUTCS Bce Oosiee 3Ha-
yuMoi. B mocnenHue roapl mosiBisercs Bce 00b-
IIe HCCIEeNOBaHUNM OOBIYHOTO IMpaBa Pa3IUYHBIX
POCCHICKHX 3THOCOB, YTO, 0€3yCIIOBHO, TOKa3bI-
BaeT, 0COOYIO PETYNATUBHYIO (QYHKIHIO OOBIYHO-
MIPaBOBBIX YCTaHOBJIEHHH. OJTHAKO, HCCIEAOBAHNE
00BIYHOTO MpaBa MEPMCKUX, OTHOCAIIUXCS K (PUH-
HO-YTOpCKOH Tpymme M CcaMOJUHCKHX HapooB,
CEeTO/HSA HaXOAWTCS B Hayalle CBOero myTu. B Ha-
CTOsIIIIee BpeMsl, B YCIOBUAX MHTEHCUBHOTO OCBO-
€HUS U PA3BUTUSA CEBEPHBIX MPUAPKTHYECKUX U
apKTHYECKUX TeppuTopuii Poccuu, Bce Gosee spue
BBLJICIISIETCSL TEOpEeTHYecKas U, 0e3ycIOBHO, HAyY-
HO-IIPaKTHYECKasl 3HAYUMOCTb, a TAK)KE Ba)KHOCTh
HU3Y4EHHS OOBIYHO-TIPABOBOIO  PETYJIHUPOBAHUS
JAHHBIX HapoOJOB.

3HaYMMBIM 3JIEMEHTOM MHUPOYCTPOWCTBA 3THX
HapoIOB Ha MPOTSXKEHUHM MHOTMX BEKOB OBLIO
00BIYHOE MPABO «KakK cucTeMHoe siByieHue» (Illaii-
xyrauaoB 2015: 1754-1761), mo3HaHWEe KOTOPOTO
ceroiHsa OyZeT crnocoOCTBOBaTh BO3POXKACHUIO Ha-
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[MHOHABHON OOBIYHO-TIPABOBOM KYJIBTYPHI, COXpa-
HEHUIO U Pa3BUTHIO STHUYECKUX S3BIKOB U UICTOPUH,
o0bIuaeB, TpaauIHOHHOTO o0pa3a >KM3HH KOPEH-
HbeIX HapoaoB (Mehrem 1997; Glendon 1982; Da-
vid 1958; Foster 1993; Kelsen 2007; Eddey 1987;
Abmaxeit 2018: 526-533; Epoxuna 2015: 1065-
1076; 3amopun 2012: 180-183; Kongpames 2018:
1572-1592; Kopobees 2012: 96-103; Kproxos 2014:
1436-1448; Kynaukos 2017: 615-622; Kynem3un
2016: 70-72; Jlyzam 2011: 678-687; MosuaHoB
2015: 19-27; Mysbruyk 2017: 444-450; OiBuHp
2013: 1575-1591; IMampumn 2014: 1521-1540;
[Tmonkas 2015: 174-182; ITepker 2013: 1544-1552;
PesnukoBa 2018: 602-614; Cmupnos 2012: 39-43;
CypkxoB 2012: 100-102; Iumanckas 2018: 641-
653).

MeToabl U MaTEPHAJIbI

XPpOHOJIOTUYECKUE PAMKH HACTOSIIETO UCCIEA0-
BaHUS OOYCJIOBJEHBI HE TOJNBKO JITUTEIHFHOCTHIO
(hopMupoBaHUsT OOBIYHO-IIPABOBBIX 3JIEMEHTOB, HO
U MPOTKEHHOCTHIO KOHBEPI'EHIIMOHHOTO MpOoLec-
ca, MOATOMY TIyOOKHI aHAJIN3 OOBITHO-TTPABOBBIX
HOPM ¥ WHCTHTYTOB BO3MOXEH TIpPH YCJIOBHUH H3-
YYEHHUSI apXUBHBIX MaTEPUAIIOB, (PAKTOIOTHIECKUX
JMAHHBIX W3 WCTOPUKO-TIPABOBOM, O3THOTpadmde-
CKOM, COLUMOKYJIbTYPHOI Y JINHTBUCTUYECKOU JIUTE-
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paTyphbl, KOTOpBIE, KaK MpaBUiIo, B OCHOBHOM JaTH-
pytorcs XVII — XIX Bekamu.

Cpenu COBETCKHX M COBPEMEHHBIX VYCHBIX,
BHECILUX OIpPEICICHHbIN BKIaJl B HCCIEIOBAaHUE
HAI[MOHAIBHO-TIPABOBON MPAKTHKH B ICTOPUIECKOM
MPOIIIOM PacCMaTPUBAEMBIX HApPOIOB, HEOOXOH-
Mo Ha3Batb cnenyromux: C.B. baxpymmun, B.H. be-
nuuep, E.B. Bepmunun, I'.I1. Busranos, /1.B. Bui-
HskoBa, A.B. ['onoBues, M.B. I'pumikuna, JI.M. [la-
merrek, WM.JI. Jlamemek, JI.H. Xepe6mos, B.A. 3u-
bapes, B.A. Cnyruna (baxpymmun 1927: 199; benu-
uep 1958; Bepmunun 2004; Bummasikosa 2014; I'o-
noBueB 2004; I'pumkuna 1985a; I'pumkuaa 2015b;
Hamemex 2014; XKepebuos 1985; Cmyruna 2019)
u ap. HecmoTps Ha cepbe3HBI BKJIAN YUYCHBIX,
HamNpaBIICHHBII HAa WCCIEJOBAHWE HEKOTOPHIX
3THOTPad0-UCTOPUIECKUX KOMIIOHEHTOB, B JJAHHBIX
paboTax OOBIYHO-TIPABOBBIC HMIICPATHBBI, a TEM
OoJee TIporiecchl KOHBEPTEHIIMHM B OOBIYHOM TIpaBe
MEPMCKUAX U CaMOIUHCKHAX HAPOIOB, IPAKTHICCKU
He mpeacTaBieHbl. [loaToMy Lenpi0 HacTosLIeH
paboThl OynmeT SBISATHCS HWCCIEIOBaHWE IIpollecca
CONMMKEHUS OOBIYHO-TTPABOBBIX HHCTUTYTOB U HOPM,
CYIIIECTBOBABIIUX B OOBIYHO-TIPABOBBIX CUCTEMAX Y
(UHHO-YTOPCKUX HAPOAOB MEPMCKOH IMOATPYIIIHI
(xom#, yIMYPTHI) U CAMOJUMCKIX HAPOIOB (HEHITHI),
KaK MEXIy COOOH, TaKk M C OOBIYHO-TPABOBBIMHU
3JIEMEHTaMH HapOJIOB, IPOKUBABIIHUX 110 COCEIICTBY
C HUMH, HE UCKJII0Yasi KOHBEPTEHITMOHHBIN MPOIECC
MEXIy HOpMaM# O3UTUBHOTrO Ipasa Poccuiickoro
rocy/iapcTBa W OOBIYHO-TIPABOBEIMH HOPMaMH Yy
M3y4aeMBbIX HAPOJIOB.

OrnpeneneHHble CIOXHOCTH BO3HUKAIOT IIPU
HCCIIeIOBAHUN OOBIYHOTO MPaBa «0ECITUCEMEHHBIX)
KYyJBTYp, TaK KaK y HapoJOB, Y KOTOPBIX CYIIIECT-
BOBaJIa IMHCHMEHHOCTh, OOBIYHOE WPaBO MOTJIO
OTpaXKaThCs B TEKCTaX MaMATHUKOB mpasa (I1aBmosa
2009: 538-548).

O0cyxneHus U pe3yJibTaThl

Haponpl, He MMeBIIME TMCEMEHHOCTH WJIH yTe-
psiBILIKE €€, OOBIYHO-NIPABOBON OIBIT 3aKPEIUISIN U
TPaHCIMPOBAIM, KaK MPaBHUJIO, B BHJIE CHMBOJIOB,
3HAKOB, YCTHBIX UCTOUYHHUKOB, HE MCKIII0O4as MH(DO-
noruyeckyio nposy. Iloatomy, mia paccMoTpeHus
0003HaYeHHOW MPOOJIEMBl HEOOXOJUMO MpHUBIIE-
KaThb WHBIC HMCTOYHUKU SMIMPHUYECKON HHpOpMa-
[[UH, TAKHE KaK apXUBHbBIC JOKYMEHTBI, MaTepHAITHI,
Hay4HbIe pa3paboTKH, MyOIMKaLWK B IEYaTH U T.J.

TeppuTtopus pacceiaeHus EPMCKUX U CaMOIUii-
CKHX HapOJOB HACTOJBKO BEJHMKA Ja)Ke CErojH,
4TO BKIIIOYaeT B ceOs mouTt Bech CeBepo-3amazn u
Cesepo-Boctok EBponsl, Ceepo-3anman Cubupw,

yacTh [ToBomkss, [Ipuypanbse u 1pyrue MECTHOCTH.
OTO CBHIETEIBCTBYET O HANWYMU Pa3HOOOPa3HBIX
BHENIHNX KOHTaKTOB, BIUSHUH CO CTOPOHBI COCE-
CTBYIOIIMX HAPOJAOB M BO3MOKHOM B3aUMHOU pe-
LEMNIUH pa3INYHbIX MPaBOBBIX MHCTUTYTOB. K mpu-
Mepy, BXOXKJEHUE B cocTaB Poccuiickoro rocyaap-
CTBa YAMYPTOB HMEJIO UCTOPUIECKHE 0COOEHHOCTH,
oTpa3uBLINEcs Ha 0ObIYHOM mpase. «lIpumepHo c
X-XIII BekoB yOAMYypTbl — U CEBEPHBIC, U HOXKHBIE
— BXOJIMJIM B COCTaB MOJUTUYECKUX 0OPa30BaHMIA:
Bomxckoit bynrapum, 3omoroit Opapl, Bsrtckoii
3emun, Kazanckoro xanctea» (I'pumknaa 2015b).
Haxe B k. XIV B. 00bIUHOE MpaBO yIMYpTOB,
ynpasisieMblx Apckumu (KapuHCKUMHK) KHA3BSIMU
W3 TaTapCKUX POJOB, HE MOIJIO HE MOIBEPraThCs
BIMSIHMIO CO CTOpOHBI Imapuara. K mpumepy, y
yIMYPTOB CyAEOHBII Iporecc He MOr H30exarb
of0o0HOrO BIMSHMSA, TaK Kak Jaxe B Oojee
Mo3AHUX JoKyMeHTax XVI Beka BeNUKUN KHA3b
nepeal MpaBoO OCYLIECTBICHUS NMPaBOCYAMs Hak
yIAMYPTaMU UMEHHO ApCKUM KHA3bsM: «M 513 napp
1 BEJIMKUH KHSA3b... YTO U3CTApH K TOMY IIOMECTHIO,
BeJeN BENAaTH W CyIuTH, U OpareHb >kepeOeid,
bensaxos, BoTsakoB n UyBamy, 1 NOLIIMHY Ha HUX
umard...» (Jlynmos 1958: 90); unu «...a BemaioT
U CyIAT TeX CBOWX IIFOJeH M KpecThsH Matdeiiko
Hesernapos na Illomaiiko KaselieB camu BO BceM
WM KOMY MIPUKaXYT...» (Jlynmos 1958: 94).
OOBIYHO-TIPaBOBBIE WHCTUTYTBI FO’KHBIX
YAMYpPTOB, HAXOAMBIIUXCA B 3aBUCHMOCTH OT
Kaszanckoro xanctBa g0 BTOpoil mosioBUHBI X VI
BEKa, OIIYIIAIN BIMSHHE MYCYJIbMAaHCKOIO IIpaBa,
YTO TPHUBOAWIO K (DOPMUPOBAHUIO ACHMMETPHH
MEXy TOMUHAHTHOHN KyJIbTYpOH U eprUepHHHOMN.
Tonbko B 1552 rony, nocne 3aBoeBanust Kazanckoro
XaHCTBa BenukuM KHSKECTBOM MOCKOBCKHM,
CEBEPHBIE U I0JKHBIEC YIMYPTHI OKa3aJIUCh B €AMHBIX
aJIMUHHUCTPATUBHBIX T'paHuliax Poccuiickoro rocy-
nmapctBa. OmHaKoO, OTTOJIOCKM BIHSAHUS MYCYJIb-
MaHCKOTO Ha OOBIYHOE MPaBO IOKHO-YAMYPTCKHX
KpEeCThsIH €lle JOIro coxpaHsiuuck. Hampumep,
MIPUMEHSBLINICS B OpauyHO-CEMEMHBIX OTHOIIEHHUX
HHCTUTYT MHoroxeHctBa (Mumep 1791: 77-78),
CaHKIMOHHUPOBAaHHBI B IIAapHaTe, JOCTATOYHO
MIPOJIOJDKUTENBHBIN TIEpHoJT BpEMEHH CYIIIECTBOBAI
U Yy IOKHBIX YAMYPTOB, HECMOTps Ha TO, YTO
NIPOBOAMMAs TOCYNapCTBEHHAs IOJIUTHKA IO
pachpoCTpaHeHHI0 XpPHUCTHAHCTBA Ha YAMYpPTOB
3ampemana  MHOTOXKEHCTBO.  OJTOT  MHCTHUTYT
MIPUMEHSAJICS. U Y HEHIEB: «...CAMOSAIKHIE XOHKH
SICBIDKH, KOTOpBIE B3ATHI Ha 0010 IypPOBCKOU
BOpPOBCKON camosnu EBacuauHa ponxy KHA3LA
[Tapymsl,... Jla Te 5k 5KOHKH KHSA3LOBBI B pOCIIPOCE
ckazamu» (Bepmmaun 2004: 34). IlpaBnma, kak
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orMmeuaeT A.B. '0l10BHEB, MHOTOXEHCTBO Y HEHIICB
OBIIO HE OOIIepPacHpOCTPAHCHHBIM IIPABHIIOM, a
npuBmiierneid 6orareix MyxuuH (I'omoBueB 2012:
44).

KouBeprenmum mpaBOBBIX HHCTHTYTOB OT
cocelel ClaBsiH CIIOCOOCTBOBAIO TAKXKE M paHHEE
BXOXKJE€HHEe B cocTaB Poccuiickoro rocymapcrtsa
(hMHHO-YTOPCKUX HAPOIOB IMIEPMCKOH OATpyIITbl. O
BIIUSTHUM CJIABSTHCKOTO ITpaBa Ha 0OBIYHO-TIPABOBKIC
HOPMBI KOMH Hapoj/ia KOCBEHHO CBUJIETEIHCTBYET
«JloroBopHass rpamora HoBropoma c¢ TBEpCKUM
BEIMKUM KHsI3eM Muxauimom AJEeKCaHIpOBHUECM)»
(CaBenpeBa 2007: 73), T11e mepeIUCISIOTCS BOJIOCTH,
(hakTHYeCKM HAXOIWBIIUECS TION YIpPaBICHHEM
Hosropona. K Takum BOJIOCTSIM, TOMHUMO MPOYHX,
OTHOCWJIUCh TEPPUTOPHH, 3acelleHHbIe paccMa-
TpuBaeMbIMU Hapoxamu: Ilepmb, Ilewopa, FOrpa.
[IpaBocynue 31ech MOMKHBI OBLIM OCYIIECTBIISITH
MOCaTHUK W KHS3b, KaK MPEICTABUTEIH LIEHTPah-
HOM BiacTu. [laHHasi cuTyalusi HE MEHsJIach U I0-
CJIe BXOXKJICHHUS ATUX 3eMelb B cocTaB Poccuiickoro
rocyapcTBa co cTojiuielr B MockBe, 0 4eM CBHUJIe-
TensCTByeT JKalloBaHHAss KOpMJICHHAs TpaMoTa, B
COOTBETCTBUM C KOTOPOU BEJIIMKUU KH:A3b Bced Pycu
Bacunuit BacunbeBud otnan B KOpMJIEHHE HAMECT-
HUKaM JIy3CKYI0 BOJIOCTbD, HAJICIIUB UX TIPABOM OCY-
miecTBiIeHUs cyaeOHbIX QyHkuii (CaBenbesa 2007:
77). B CIIOXXUBIIHXCS YCIOBUAX OOBITHO-ITPABOBEIC
HOPMBI, PETYIUPOBABIINE 3THOIPABOCYANE Y KOMHU
Hapoja, HE MOTJU HE TPaHC(HOPMHUPOBATHCS IO
BITUSTHIEM HOPM TIO3UTHBHOTO TIpaBa.

Takoii mpaBOBOI HHCTUTYT KaK KaJIbIMHBII Opak,
W3JIaBHA W3BECTHBIN MYCYJIbMaHCKOMY IpaBy, ObLI
pacmpocTpaHeH W y paccMaTpUBaeMBIX HapOJIOB,
Ha TPOTSHKEHUU JIOITOTO BPEMEHH BIUIOTH JI0 Tep-
Boit yetBepTH XX Beka: «Korga cBaT ¢ ToBapuilem
HAyTOCTATCS... HAYUHAETCA CTOBOP O KalbIMe 3a
HEBECTY U IIPUIAHOM C HEBECTHI; OTEII B TO K€ BPEMS
obernraer 4To-HUOYIb U3 cKoTay (Bepemarun 1996:
124). Ilpugyem, 0ObIYHOE MPABO paccCMaTPHUBAEMBIX
HapoJIOB PEraMEHTUPOBAIO HE TOJIBKO YCIOBUS
yruiathl kaneiMa (CBenenus o JlebecckoM mpuxoze
4-ro Omarounnus CapamyibCKOTO ye3na), HO U
€ro CyMMy, KOTOpas OIpeAelsiach HE HEBECTOH,
a ee pomuTelsIMA WU TpenctaButensmu: «llpu
JKEHUTHOE BOTSAKA TIABHYIO POJb HTPACT KaJbIM,
WU BBITOBOPEHHAS OT JKEHUXA IJIaTa 3a HEBECTY»
(Ocokmn 1857: 63). OH Mor OBITh BBHIILIAYCH
HE cpasy, a depe3 ompeaeneHHoe Bpems: «Ecmu
)K€ BOTSIK HECOCTOSITENICH, TO HA3HAYaeTCsl CPOK
yratey (bruaoB 1958: 80).

Y Takoi cBaabObl ObLIM OcoOcHHOCTH: «B
Y CTBCBICOIBCKOM y€3/1€. . . HEBECThI TPHOOPETAIOTCS
napamu. . . JKeHuX maTuT CoOCTBEHHO HE 33 HEBECTY,
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a 3a M3/JICPIKKU Ha CBaJIcOHBIC TUPHI U 32 MPUIAHOE)
(ITommor 2010: 91). K.A. ITomoB cumTa, 4To BEIILIATa
OTIpeJIeNIEHHBIX CPEACTB SBJSIETCS IUIATOM  «CO
CTOPOHBI JKEHNXA B MOJIb3Y CEMEHCTBA HEBECTHI 32 TO
MMYILECTBO, KOTOPOE OHA I0JKHA IIPUHECTH C cOOOMH
B MIpHUIAHOE, a HE TUIaTa... B TOJNB3Y POAa, KOTOPHIH
BOCITUTAJl HEBECTY W KOTOPBIM B JIMIE €€ JIUIIACs
none3Horo wieHa (padotaunsl)» (Ilomos 2010: 91).
Onnaxko, @ .B. ITnecosckuii, B oTmmunu oT K.A. ITo-
MOBa CUMTAN, YTO «KalbIM — IUIaTa 3a JEBYIIKY»
(ITnecoBckmit  1968: 192). Opmmako K.A. Ilo-
OB yTOYHSUL: «OKEeHHX MIaTHT COOCTBEHHO HE 3a
HEBECTY, a 3a U3JEPKKH Ha CcBaZeOHbBIE MUPHI U 32
npunasoe» (ITormos 2010: 91). Kansim npeacraBmsin
co00if HE TONBKO TIJIaTy 3a HEBECTy, HO H
KOMITCHCAIIMIO 32 MPHJAHOE U CBaJIcOHBIE PACXOIHl,
KOTOpBIE HeceT ee ceMbs (Anekcanapos 1998: 192),
yrBepxkaan FO.B. Anexcanapos. [lomaraem, dro
10.B. AnexkcanapoB OTpa3uil HCTUHHOE MOJIOKEHNE
JTAHHOT'O OOBIYHO-TTPABOBOTO HHCTUTYTA.

JloroBop, 3akioyaBIIUiics B YCTHOW (opme,
MpeIyCMaTPUBABIINN pa3Mep, BUJA KalbiMa H
BpEMs €ro BHECEHHWs, UMENl IOPUIANYECKYI0 CHITY
(«...ymiaTod KajJbIMa y HEKPEIIEHBIX COOCTBEHHO
3aBepiaercs: OpauHblii coro3» (OctpoBckuii 1873:
28). Hapymenne OyaymmM CyNpyroM yCIOBHMA
JAHHOTO JIOTOBOpa, K TpUMeEpy, HEeBbIIIara
KaJbIMa, MpeJBellana HEBECTe OCTAaThCs «y OTLa
WA POIHBIX, ¥ )KUBET TaM J0 TEX TOP, TOKa KaJIbIM
BBHIIJIATUTCS CIIOJTHA; HO 3TO OBIBAET OYEHBb PEIKOY»
(Dyxc 1844: 31).

HyxHo oTMeTuTh, 4YTO KambiM OBLT OYEHb
pacrpocTpaHEH B CEBEPHBIX palioHax EBpomneiickoi
gacti Poccuu, rae npoxuBain HE TOJBKO KOMH, HO
n HeHUpl, Ha [Tedope. IlocTOsIHHBIE KOHTAKTHI KOMU
W HEHIIEB MPUBOAMIM K B3aMMOPEICIIH OOBIYHO-
MPaBOBEIX UHCTUTYTOB. [l03TOMY, HE yIMBUTENBHO,
YTO KaJBIMHBIN Opak OBLUT pacrpocTpaHeH Y ceBep-
HBIX aBTOXTOHHBIX HAPOAOB, BEAYIIUX TPaIUIIMOH-
HBII 00pa3 KMU3HU.

B 00b19HO-TIpaBOBOM NMPaKTHUKE Y HEHIICB CYIIE-
CTBOBaJIa Jake MpOJaXka CaMOEACKHX >KEHIIUHBI:
«Jla Tot xe ne Xapsa ¢ ToBapsIIy npuesxan Ha O0-
JIOP K CITYKHJIBIM JIFOJIEM UC YIOMOB Ha JPYTOH JICHb
0e3 HEeBO, a OH Ji¢ B T€ MOPHI OBUT B CBOMX IOPTax,
a Ha O0mop He mpuesxan. U kynmunm e Te Ciyxu-
JIbIE JIOJIA Y TOW BOPOBCKON CaMOSIAM CaMOSILIKYIO
IeBKy Ha MyKy» (Bepmunun 2004: 32). Camoenst
(HeHIIBI) TpO/aBajl HE TOJNBKO JKE€H, HO W JETeH:
«...TUIATAT JIe OHHM sICaK IOKYTMasi, IpoJIaB KOTIIUIII-
KO U TOTIOPBL, ¥ B JIOJT €MJIIOYM Y PYCCKHUX JIoAen
M Y TIPOXKUTOYHBIX OCTSKOB JIOPOTOIO IIEHOIO, W OT
TOTO Jie OOHUIIAIHA U OJOJDKWIH BEUKUMHU JOJTH,
Y JKCHBI CBOM U JIETU Ha sIcak IpoJatoT...» (Bepmm-
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HuH 2004: 16); «...Hama OpaThs, OCTIKH, )KECHBI U
JIETU CBOM JJIS TOJIOAY TIpoIaBanu B paboty» (Bep-
mauH 2004: 26).

Henb3s He cka3aTh 0 KOHBEPreHI[MOHHOM IIPO-
1ecce MeXAy HOpMaMH TIO3MTHUBHOTO mpaBa Poc-
CUICKOTr0 TOCYJIapCTBa W OOBIYHOTO IpaBa paccMa-
TPUBAEMBIX HApONOB. SIPKUM MPUMEPOM SBISETCS
WHCTHUTYT HacjenoBaHusl. Tak, B pOCCUHCKOM 3aK0-
HOJATENbCTBE, HAUWHAA CO BTOPOX os10BUHBI X VII
BeKa U M03kKe, ObLI PEriIaMeHTUPOBAH CTATyC TAKUX
3eMellb, KOTOPBIE TIEPEXOIMIIN TI0 HACIIEACTBY, I10-
JMy4YMBIIMX Ha3zBaHHe «popoBbiey (http://www.nlr.
ru/e-res/law_r/search.php; http://www.nlr.ru/e-res/
law_r/search.php;  http://www.nlr.ru/e-res/law_r/
search.php). Kpome Toro, B Hagare XVIII Beka B
MO3UTHBHOM TMpaBe JIOCTATOYHO JCTAIbHO ObUIM
YperyJaupoBaHbl ~ OCOOCHHOCTH  OTPEAETCHHS
ouepeedl MpU3BaHU HACJICTHUKOB K HACIC/ICTBY,
MOPSAZOK HACIIEIOBAHUS HEIBIKUMOTO MMYIIECTBA
U T.J.

3akaouenune

BesycnoBHO, TpakTHKa, CIOKHUBIIASCS B
HACJIEZICTBEHHBIX OOBIYHO-TIPABOBBIX OTHOIIEHHIX
y paccMaTpUBaeMbIX 3THOCOB, HMesl CBOU OCOOEH-
HOCTH, ITOCTETICHHO B IIpoIiecce COMMKEHUS MTPHO0-
perana cxoxue 3J1eMeHThl. Tak, MepMCKUue HapOoIbl
MOCTENEHHO CTaJM WCIIOJIb30BaTh B HACIE/ICTBECH-
HBIX OOBIYHO-IIPABOBBIX OTHOMICHUSX HE TOJIBKO Ta-
KOH crioco0 HacjeIoBaHMsI, KakK repenadya Bcei Ha-
CJICZICTBEHHOI MacChl 0 «0OBIYHOMY 3aKOHY», HO U
IIPUMEHABIIMICS B IO3UTUBHOM IpaBe Poccuiickoit
UMIIEpUHU TaKo# crioco0 HacJelIoBaHMsI, KaK Hacje-
JIOBaHHUE TIO 3aBEIIAHHIO, TTyTeM OQOpMIICHUS Kpe-
MOCTHBIX 3aBEIaHHH: «...5S HUKETIOAINCABIIHNACS
...J]all cHe KPETOoCTHOE 3aBEIaHue POJHBIM CBOUM
JIETSIM POXKIIEHHBIM OT BTOpPAro Opaka CHIHOBBSIM. ..
U JIoYepsM... )KeHe BTOpoOpayHoii... s JlaTkuH 3a
co00r0 OyaronproOpeTeHHOE HEABIDKUMOE HMe-
HHE, 3aKITI0YaloIeecs B AEPEBIHHOM JABYXITaKHOM
JIOME. .. TI0 CMEPTH MOEH 03HAYEHHBIM MOHM JIETSIM
1 KeHE CBOEH. .. B MOJIHOE UX pacropsikeruey (Kuu-
ra Ha 3allMCKy JyXOBHBIX 3aBeIaHui, IpecTaBse-
MBIX Pa3HBIMH JIMLAMH JUIs 3aCBHIETEIbCTBOBAHUS
Ha 1856 rox). IlpudueM, B 3aBemaHUN HACIIEIO0IA-
TeJb MOT TiepefaTh COOCTBEHHOE HMYILECTBO HE
TOJIBKO KpPOBHBIM pojcTBeHHHKaM. [lo mHeHmIo
10.B. AnekcanapoBa, «...KpecThbsiHE, HE MMEBIIHE
B CEMbE HACJIETHUKOB MY>KCKOTO TTOJIa. .. OCTABIISUIA
CBO€ JOOpO MPOXHMBABLUIMM C HUMH, MUHYS Ooiee
OMm3KHUX cebe Mo POJNCTBY Jroaci» (AJleKcaHapoB
1998: 218). B mogobHOM citydae BoJisi 3aBelaTe-

7. COTJIACOBBIBANIACH C MHEHHEM MPEJCTaBUTEICH
OOIITUHBI: «...OKOHYATEIbHAS CAHKIHUS TAKOTO 3a-
BEI[aHMsI BCETJIa OCTAeTCs 3a OOIIECTBOM, KOTOPOE
MOXKET WJIU TIPU3HATH BOJIIO 3aBEIaTeNs, MU OKOH-
4aTeNbHO — OTBEPTHYTh €€ M MOCTYIHUTh IO CHUJIE
cBoux o0Obr4aeBy» (Tuxonos 1891: 188).

Y xoMmu Hapoja Jake KCHIUHA HaJelsiach
PaBOM O(QOPMIICHUS <«JIyXOBHOI'O 3aBEIAaHUS»
(Heno Ycrecwicombckaro YesmHaro cyaa «O sBke
KpPEIMOCTHArO JyXOBHATO 3€BEIIAHUS KPECThIHCKOM
’)keHkH Bubroprckoit Bosnoctu nepeBHu KoumnoH-
ckoii [lenaren AnekceeBoit KybacoBoii» oT 1 mas
1873 roma). He 3ampemianachk Takke mepenada Ha-
cienoaaTesieM CBOEro UMYIIECTBA IIEPKOBHOMY yU-
PEeXIEHUIO: «...0yAy4H BIOB 1 OE3/IETEH. .. B IIEJIOM
CBOEM yME U MaMSTH... JeNal0 CHe JYXOBHOE 3aBe-
[aHUE. .. BCE COOCTBEHHOE MOE BJIaICHHE TIPHOOpe-
TEHHOE CBOMMH TPYJIaMHU U TIPOMBICIIOM JBHKAMOE
Y HEJBW)XMMOE WMEHHE... TPEIOCTaBISI0 B Ka3Hy
Ycrhebiconmbekoro Tpouikoro Codopa B BEYHOE I10-
MHHOBEHHE MCHSI M POJTUTENEH MOoUX...» (JlyXxoBHO
3aBelaemMoe nmucbMo 1835 r.).

[Tono6uyro TernenHIMIo packpsutr C.M. Kampr-
HUKOB. «OCHOBAaHHOC... BHaYaje JIUIIb Ha HOpMax
0OBITHOTO TpaBa, MPABOCO3HAHKE 110 STOMY BOIIPO-
cy 3areM B niepBoit nojosuHe XIX B. OCHOBBIBAIOCH
yKe KaKk Ha HOpMaxX OOBIYHOTO — OOOCHOBaHHWE
BIIQJICHUS HA TIpaBE HACJENCTBA 0€3 MpeabsIBICHUS
MMMCbMEHHBIX JOKYMEHTOB, — TaK W Ha HOpMax
rOCy/IapCTBEHHOTO TMpaBa — OOOCHOBaHHE IpaBa
BIIQJICHUS C TIPEIBSBICHUEM Y3aKOHCHHBIX paHee
HOPMAaTHBHBIX aKTOB KYIUTH-TIPOJAXKH, 3aKiala |
oomena» (Kamprmankos 1983: 81).

Eme omauM npuMepoM KOHBEPTeHIIMOHHOTO
mnporecca,  COMMKAIOMIETO  OOBIYHO-TIPABOBBIC
CHUCTEMBI pPacCMaTPUBAEMBIX 3THOCOB, SIBISUIACH
IOpUIUYECKUE 3HAKH COOCTBEHHOCTH HIIM POJOBBIC
3HAKH («Iac», «TaMra», «IIycy», «KIeHMo» u T.I.),
KOTOpbIC OBUIM PaCIPOCTPAHCHHBIM IPABOBBIM
SIBIICHUEM, XapaKTePHBIM IS PacCMaTPUBAEMBIX
HapOJIOB.

PomoBeie 3HaKM COOCTBEHHOCTH HMENH, TIpe-
JKJI€ BCEro, OOBIYHO-TIPABOBOC 3HAUYCHHE, NpE/-
CTaBJIsIsT COOON CaMOOBITHBIM CTIIOCO0 3aKpETICHIS
IpaB COOCTBEHHUKA B 3ITHUYECKH OJHOPOJIHOM Tpa-
TUIIMOHHOM oOmiecTBe. «UTOOBI OTIIMYUTH TyKUX
OJICHEHW OT CBOMX, )KMBOTHBIX KieliMuin. Ha Goky
OJICHS BBICTPUTAIA 3HAKH COOCTBEHHOCTH — TaMTH.
Hpyro#i cnoco6 MeTku — (UTypHBIE BBIpE3KH Ha
ymrax. TaMru mepegaBairch 10 HACIEACTBY OT OTIIA
K MJIaJieMy ChiHy. Jlpyrue ChIHOBBS, OTAEISACH OT
OTIIOBCKOTO XO3SHCTBA, MPUAYMBIBATIN ce0€ HOBEIE
taMru. OJeHd 3aMy>KHEH KEHIIMHBI, JTaHHbIC €i B
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MPUJIAaHHOE, TTACITUCh B CTaJIe MY>Ka, HO UMEIH MET-
ku ee orma» (http://www.centrturizm89.ru/about/
information/etnos/nency). ¥ nacos ObuIM U Jpyrue
(hyHKIMH: 3amuUTa poja Kak o0eper, 3IeMeHT Hallu-
OHAJIFHOTO OPHAMEHTA, a TAK)KE MaruvecKas.

Heo0xoaumo oTMETHTD TakXke U IMpoliece BIHs-
HUSL OOBIYHO-TIPABOBBIX BO33PEHUN KPECTHIHCKOTO
HaceleHus Ha (hopMHUpOBaHUE MTO3UTHBHOTO IIPaBa,
0 4eM COooOIIaeT HaM MPaKTUKA Pa3paOdOTKU U CO3-
JIaHWs TaK Ha3bIBAEMBIX «HAKa30B» TOCYIapCTBEH-
HBIX KPECTbAH, KOTOPHIM OBLIO TPEIOCTABICHO
MPaBo MMOJIa4u COOCTBEHHBIX HAKa30B.

B nHakazax kpecThsiHE W3Jarand MpoOJIeMEbl, C
KOTOPBIMHA OHHM CTAJIKUBAIOTCSI €KEIHEBHO, U HE
peako (GOpMHUPOBAIN TPESATIOKESHHUSI O YIIydIle-
HUIO CJIOXHBIICHCS CUTYaIlUH, KOTOPHIE aapeco-
BBIBAJIUCH POCCUICKOMY 3aKoHOmaTenmso...» (Haka3
Kpectpsn Yxrunckoit Bonoctu: 45). Takumu mpo-
OlleMaM# SIBJISUTMCH: HEIUIaTEKECIIOCOOHOCTh Kpe-
CThSIH, HUIIETA, HEXBATKA MAaXOTHBIX 3eMEIb U T.1I.
(Haka3 xpectbsH JKemaprckoit BosmoctH: 42-43;
Haka3 Spenckoro ye3ma oT kpecTbsaH Onuiamnen-
kol Bojoctu: 44). [1lo muenuto A.B. Kamkuna, «B
KaXKJIOM IS TOM HAKa3e roCyIapCTBEHHBIX KPECThSIH
EBponeiickoro CeBepa coaepxaTcsi apryMEHTUPO-
BaHHBIE MPEIOKEHUA 110 U3MEHEHHUIO HOPM ToCy-
JApCTBEHHOTO 3aKoHOAarenbcTBay (Kamkuu 1982:
180).

YauteiBas psa KPeCThIHCKAX TpeOOBaHUH, 3a-
KOHOZATeIb BBOJIUII B JICUCTBHE 3aKOHBI, YITy4IlIaB-
1Ime noyioxkeHue Kkpectosid. K npumepy, B 1789 rony
TOCYIapCTBEHHBIM KPECThSHAM pa3penieHo ObLIo
npuobpeTath 3emiau y nomeinukos (http:/www.
nlr.ru/e-res/law_r/search.php); B 1797 roay 3ako-
HOJATeNh IPUHUMAET MEPHI TI0 00pb0e ¢ KPECThIH-
ckuM  «manmoumenuem»  (http://www.nlr.ru/e-res/
law_r/search.php); HOpMaTHBHO 3aKperuisieTcs pas-
Bepctka 3eMin (O yunmnennn Kazennpim [lamatam
YPaBHUTEIBHOW Pa3BEpCTKH 3€MeNb MEXKIY Ka3eH-
HBIMH TIOCEIISTHaMU BooO1e 1o ['yOepHuu u o npe-
craBneHun CeHaTy BEIOMOCTEH O cel pa3BepCTKe
¢ nojoxeHussMu [lamaTckumu, He OTAaBasi 3eMellb
BO BIIaJieHHe KpecTbsHaM oT 19 aBrycra 1798 r.)
U TakK janee.

[MogBoas wtOor, HEOOXOOUMO OTMETHUTB, YTO
OOBIYHO-TIPABOBBIE CHCTEMBI, CYIIECTBOBABIIUE Y
MEPMCKUX U CaMOJHUICKHUX HAPOJIOB Ha TPOTSIKE-
HUM MHOTHX BEKOB, ITOJIBEPraJIUCh MPOLECCY KOH-
BEPTEHITNH, YTO CIMOCOOCTBOBAIO CONMKEHHIO WX
OOBIYHO-ITPABOBBIX MHCTUTYTOB M HOPM KaK MEXY
co0OH, Tak U C OOBIYHO-IIPABOBBIMHU DJIEMEHTaMU
HapoJOB, MPOKMUBABIINX B TEPPUTOPUATHHON OIH-
30cT ¢ HUMHU. Kpome Toro, B3auMoOpelenius cy-
IIECTBOBAIA MEXKIY HOpPMaMu MO3UTHBHOTO IPaBa
Poccwiickoro rocymapctBa M OOBIYHO-TIPABOBBIMH
HOPMAaMH Yy pacCMaTpUBaEMbIX HAPOIOB.
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