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K BOINPOCY CTAHOBAEHUA
HALUMOHAABHO-TOCYAAPCTBEHHOU UAEHTUYHOCTM B PK:
NMOAUTUKO-TTIPABOBBIE U KYABTYPOAOTNYECKUE
OCHOBAHMA

Cratbhsl MOCBSLLEHA aKTyaAM3aUMM MPOOAEM HaLMOHAAbHO-TOCYAAPCTBEHHOW WMAEHTUYHOCTU B
COBPEMEHHOM TAODAAMBUPYIOLEMCS MUPE M 6A30BbIM MOAUTUKO-NPABOBBIM M KYAbTYPOAOTMUYECKMM
OCHOBaHMSAM (hOPMMPOBaHMS HALMOHAABHO-TOCYAAPCTBEHHOM MAEHTMYHOCTM B KasaxcTaHe. Lleabto
AQHHOM PaboTbl SIBASIETCS UCCAEAOBAHME MOAMTUKO-TMPABOBbLIX M KYAbTYPOAOIMUYECKMX OCHOBAHMI
HaLMOHAAbHO-TOCYAQPCTBEHHOM UMAEHTUYHOCTM Pecnybamkn KasaxctaH AAg  onpeaseAeHus ee
(MAEHTMYHOCTM) XapakTepa B KOHTEKCTE HEOOXOAMMOCTHU PeLLEHNS MOAEPHU3ALMOHHbBIX CBEPX3aAay,
CTOSILMX MEPEeA BCEMU TOCYAAPCTBAMM MMPA, >KeAallmmu ObiTb cyObekTamu, a He obbekTamu B
COBPEMEHHOM F'e0NOAUTUYECKOM MPOCTPAHCTBE. ABTOP OTMEYaeT 0COOEHHYIO BaXKHOCTb COXpPaHeHUs
MHCTUTYTA rOCYAAPCTBA KaK OCHOBHOIO rapaHTa obecrneyeHms 1 3almTbl BCEX TUMOB MAEHTUUYHOCTU OT
YPOBHSI AMMHOCTHM AO YPOBHSI TOCYAAPCTBA, BKAIOYAsi YUeAOBEYECKYIO MAEHTUYHOCTDb B LIEAOM, B YCAOBUSIX
nepexoAa MUPOBOTO Mera-coLMyma Ha HOBbI YPOBEHb TEXHOAOTMYECKOr 0 pasBuTus — «MHAYCTpmio-4.0».
B KoHTekcTe COBpeMeHHbIX TeHAEHUMI (DOPMUPOBAHUS MHTErpaAbHbIX METOAOB MCCAEAOBAHWS B
AQHHOM paboTe OCYLLECTBAEHO COYETaHNE PasHbIX MOAXOAOB: CUCTEMHbIN MOAXOA K chepe MOAUTUKM
M3BECTHOrO aMepPUKaHCKOro COLIMOAOra, OCHOBATEAS LLKOAbI CTPYKTYPHOrO (pyHKLMOHaAM3Ma ToAKOTTa
MapcoHca, KoHuenuus BOAH aemokpaTu3aumu C. XaHrTMHITOHA, MapaaurmMa obLEecTB «MO3AHEro
cTapTa» AaekcaHapa lepiueHkpoHa. OB60CHOBbBIBAETCS MbICAb O TOM, UYTO «KYAbTYPHbIX PAa3AOMOB» B
KasaxctaHe HeT U, yuuTbiBasi COBpeMeHHble Aemorpaguryeckmne (HakTopbl M HaUMOHAAbHBIN COCTaB
HaceAeHWsl, MOXHO TOBOPWUTb O HALMOHAAbHO-TOCYAAPCTBEHHOM MaeHTMYHOCTM B PK Kak mnmetowen
MHTErpaAbHbIi XapakTep U KOHCTPYKTMBHbIM MOTEHLUMAA AAS MOCTYNMaTeAbHOro pasBuTms. HayuHas u
npakTMyeckasl 3HaUMMOCTb AQHHOM PaboTbl 3aKAKOYAETCS B TOM, YTO HALMOHAAbHO-TOCYAQPCTBEHHAS
MAEHTUYHOCTb Pecnybamkmn KasaxcTaH paccMaTpvBaeTCsl He TOAbKO B KOHTEKCTE ee UHTErpaAbHOro
Xapaktepa, HO U B KPUTUUECKOM AMCKYpCe MPoBAEM apxausaumm, MaprHaAm3aLmm, UMMTALMOHHOIO
umnepatmea. KccaepoBaHME MOAMTUMKO-MPABOBbLIX M KYAbTYPOAOTMUYECKMX OCHOBAHWMIA HALMOHAAbHO-
roCy AQpCTBEHHOM MAEHTMYHOCTU Pecnybamku KasaxcraH, BbIIBAEHWE MHTErPaAbHOIO XapakTepa 3Tou
MAEHTUYHOCTM CTAHET TEOPETUYECKMM OCHOBAHWEM Pa3paboTKuM CTpaTermm 1 TakKTUKKM NOCTYNaTEAbHOrO
Pa3BUTMS HALLIEI CTPaHbI AASl PeLleHUs HEOHXOAMMBIX MOAEPHM3ALMOHHbIX CBEPX3aAay.

KatoueBble cAoBa: HaLMOHAABHO-TOCYAQPCTBEHHAs WMAEHTMYHOCTb, MOAMTUKO-TIPABOBbIE OCHO-
BaHUS$1, KYAbTYPOAOTrMUECKME OCHOBAHMS, UHCTUTYT rocyAapcTBa, KoHcTuTyums Pecny6amnkm KasaxcraH.

R.S. Sartayeva

Institute of Philosophy, Political Science and Religious Studies of the KS MES RK, Kazakhstan, Almaty
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To the question of the formation of a national state identity in the RK:
political-legaland cultural foundations

The article is devoted to the actualization of the problems of national-state identity in the modern
globalizing world and the basic political, legal and cultural grounds for the formation of national-state
identity in Kazakhstan. The purpose of this work is to study the political, legal and culturological foun-
dations of the national-state identity of the Republic of Kazakhstan to determine its (identity) character
in the context of the need to solve modernizing super-tasks facing all states of the world wishing to be
subjects, not objects in the modern geopolitical space.

The author notes the particular importance of preserving the institution of the state as the main
guarantor of ensuring and protecting all types of identity from the level of the individual to the level of
the state, including human identity in general, in the context of the transition of the world mega-society
to a new level of technological development — «Industry-4.0». In the context of modern trends in the
formation of integral research methods, this work combines different approaches: a systematic approach
to the sphere of politics by the famous American sociologist, founder of the school of structural func-
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tionalism Talcott Parsons, the concept of waves of democratization by S. Huntington, the paradigm
of late start societies by Alexander Gershenkron. The idea is substantiated that there are no “cultural
breaks” in Kazakhstan and, taking into account modern demographic factors, the ethnic composition of
the population, we can talk about the national-state identity in the Republic of Kazakhstan as having an
integral character and constructive potential for progressive development. The scientific and practical
significance of this work lies in the fact that the national-state identity of the Republic of Kazakhstan is
considered not only in the context of its integral nature, but also in the critical discourse of the problems
of archaization, marginalization, and imitation imperative. The study of the political, legal and cultur-
ological foundations of the national-state identity of the Republic of Kazakhstan, the identification of the
integral nature of this identity will become the theoretical basis for developing a strategy and tactics for
the progressive development of our country to solve the necessary modernization super tasks.

Key words: national-state identity, political and legal foundations, cultural grounds, institution of the
state, the Constitution of the Republic of Kazakhstan.

P.C. CapTaeBa

KP BfM fK ®uaococus, casgcartaHy xeHe AiHTaHy MHCTUTYTbI, KaszakcTaH, AAMathl K.
e-mail: raush_sart@mail.ru

KP yATTbIK-MeMAEKeTTiK GipereiAikTiH, KaAbInTacybl MaCeAeciHe:
CasicU- KYKbIKTbIK XdHe MAAEHUETTaHYAbIK Herizaep

Makana yATTbIK-MEMAEKETTIK Biperenaik MaceAeciH Kasipri xkahaHaaHy aAemiHAe ©3eKkTeHAipyre
>koHe KazakCTaHAAFbl YATTbIK-MEMAEKETTIK BipererAikTiH KaAbINTacyblHbIH 0a3aAbIK, CasgCU-KYKbIKTbIK,
J)KOHE MOAEHMETTAHYAbIK, Heri3AepiH anlblKTayFa apHaAfaH. BbyA >KyMbICTbIH MakcaTbl — Kasipri
reocasicu KeHiCTiKTeri oObekTi faHa eMeC, OHbIH CyObekTiCi GOAyFa YMTbIAQTbIH SAEMHIH OapAbIK,
MEMAEKEeTTEPIHIH aAAbIHAQ TYPATbIH >KAHFbIPYAbIK, acKak, MIHAETTEPAI Lelly KaXXeTTiAir agcbiHAQ
KasakcTtaH PecnyOAmMKacbIHbIH, YATTbIK-MEMAEKETTIK OiperemAiriHiH cunaTraMacbiH aHbIKTay YLiH
CasiICU-KYKbIKTbIK, >XOHE MBAEHMETTaHYAbIK, HerisaepAi 3epTrey. ABTOP SAEMAIK Mera-oAeyMeTTiH,
TEXHOAOIMSABIK, AAMYAbIH >KaHa AeHreni «MHAYCTpus-4.0»-re eTy XXarAarbiHAAFbl aAam Biperenairiy
KOCa aAFaHAAFbl TYAFAAbIK AEHIEMAEH MEMAEKETTIK AEHrenre AeniHri GipereMAikTiH, 6apAblK, THMiH
KAMTaMacbl3 €Ty MeH KOpFayAblH KeriAi peTiHAeri MeMAeKeT MHCTUTYTbIH caKTayAblH epekiie
MaHbI3AbIAbIFbIH aTan eTeAi. 3epTTeyAiH WHTEerpaAAbl SAICTEPIH KAAbINTAaCTbIPYAbIH 3aMaHaym
ypAicTepi asicbiHAQ OYA XKYMBICTa 9PTYPAI TOCIAAEP: KYPbIABIMABIK, (DYHKLIMOHAAM3M MEKTEOIHIH Heri3iH
KaAayllbl, OEAriAI ameprKaAblK, dAeyMeTTaHyLIbl TOAKOTT [1apCOHCTBIH, cascaTTbl XXYMeAi TaAAaybl,
C. XaHTUMHITOHHbIH AEMOKPATUSIAAQHABIPY TOAKbIHbI TY>XKbIpbiIMAAMachl, AAeKcaHApP [eplueHKPOHHbIH,
«KelleyiapereH Gacray» KOFaMAapbl NMapaAurmachl e3apa 0anAaHbICTbIPbIAA KapacTblipbiAFaH. Kasipri
AemMorpamanbik, hakTopAapAbl, TYPFbIHAQPAbBIH YATTbIK, KypamblH eckepe oOTblpbin KasakcraHaa
«MOAEHM XKIKTEP» XKOK, AETE€H O AdMEKTeAeAl koHe KasakCTaHAarbl YATTbIK-MEMAEKETTIK Biperenaik
NMOPMEHAI AaMy YILIH MHTErpaAAbl CUMaT MeH CbIHAAPAbI 9AeyeTke Me BOAFaH Aen anTyra 60AaAbl.
PKYMbICTbIH, ~ FbIAbIMM  >KOHE TMPaKTMKaAAbIK, MaHbI3bl — KasakctaH Pecrny6AMKaACbIHbIH  YATTbIK-
MEMAEKETTIK GiperemAiri OHbIH MHTErpaAAbl CcumatTamachbl asiCbiHAQ faHa €MeC, COHbIMEH Kartap
apxaum3aumsAaHy, MaprmHaAu3aLmMsIAaHy, UMUTALMSABIK, UMNEPATUB MBCEAEAEPIHIH CbIHM AUCKYPCbIHAQ
KapacTbipbiAyblHAQ.  KaszakcTtaH PecrnyBAMKacChIHbIH,  YATTbIK-MEMAEKETTIK  Biperemairinii - cascu-
KYKbIKTbIK, >KOHE MOAEHMETTaHYAbIK, HEri3AepiH 3epTrey, OyA OiperemAikTiH MHTErpaAAbiK, CUMaTbiH
aHbIKTayFa Ka>KeTTi XKaHFbIPYAbIK, aCKaK, MIHAETTEPAI LeLLly YLIiH 6i3AIH eAIMI3AIH TOPMEHAT AaMYbIHbIH
CTpaTernsacbl MEH TaKTMKACbIH 93iPAEYAIH TEOPUSABIK HErisaemMeci 6OAaAbI.

Tyiin ce3aep: YATTbIK-MEMAEKETTIK Bipereraik, casicM-KyKbIKTbIK, HEMi3AEP, MOAEHUETTAHYAbIK,
Herizaep, MemAaekeT MHCTUTYTbl, KP KoHcTuTyuuscobl.

BBenenune

Uccnenyst 0coOEHHOCTH COBPEMEHHOM SIOXW,
MOXHO OTME€TUTBH, YTO MBI XUBEM B IIOXY Homo
Covidicus — Yenosexa Kosuanoro. 1 3To He mpo-
CTO IIYTOYHOE BHUJIOBOE Ha3zBaHHe. 3a 3TUM (eHo-
MEHOM CTOUT LEJBIA psJl CEPbE3HBIX BBI30BOB, PU-
CKOB, IpO0JIeM.

[Ipexne Bcero, 3T0 Takoe COCTOSHHE TioOa-
JM3UPYIOLIETOCS] MHUPOBOTO MeEra-coluuyma, Ko-

TOpPO€ MOKHO Ha3BaTh CXKaTUEM MPOCTPAHCTBA U
BPEMEHH, YCKOPEHHEM W YIUIOTHEHHWEM COOBITHII-
HOTO pAMa, aKkTyajdu3alueil mpobieM Bcex THIIOB
HUJICHTUYHOCTH, HAYMHAsl C YPOBHA TOCYyAapCTBa 0
YPOBHS JTMYHOCTH W YEIIOBEYECKON MACHTUYHOCTH
B 1esIoM. Takasi akTyajau3aiys cBs3aHa ¢ TEM, YTO
OCHOBHBIE JECTPYKTUBHBIC TCHACHLMU B Pa3BUTUHU
COBPEMEHHOTO MeTa-COIiyMa HaIlpaBJIeHBl MPOTHB
MHCTUTYTa TOCYAapCTBa U1 TOMOT€HHU3ALNN KYJIb-
TYpHOT0, 5JKOHOMHUYECKOTO IPOCTPAHCTBA C LIEJIBIO
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o0JIeryeHyst IpOJBIKEHHS ACHET, TOBAPOB, YCIIYT B
unrepecax THK.

Ho unctuTyT rocygapcrsa mo-mpexxHeMy OcCTa-
€TCS OCHOBHBIM TapaHTOM OOECIIEUECHHUS U 3aILUTHI
HaIlMOHAJIBHOM, KYyJIBTYpPHOH, 3THUYECKOM U BCEX
JIPYTUX TUIOB HIEHTHYHOCTH, BKJIIOYas, B KOHEU-
HOM HTOT€, YeJOBEYECKYIO HAEHTHYHOCTS. [IpaBna,
HBIHEITHYE AHTHKOBHJIHBIE MEpBI, NPHHHMAEMBbIC
Ha roCy/lapcTBEHHOM YPOBHE U ObIOIIHE, 110 MHe-
HUIO MHOTHX JKCIEPTOB, IO MHTEPECAM MaJoro H
cpeaHero Ou3Heca, BBI3BIBAIOT y HEKOTOPOM 4acTu
HaceJIeHUs MPOTECT, OTTOPKEHUE U TMOJI03PEHUE B
HEKOTOPON HM3HAYaJbHOM 33JaHHOCTH, CILIAHUPO-
BAHHOCTH TAKUX JEHCTBUI B UHTEPECAX Y3KOU rpyII
JIIOJIeH, UMEIOIUX HETOCPECTBEHHOE OTHOILIEHUE
k THK (TpancHanmmnoHaIbEHBIM KOPIIOPAITUSIM).

A eclii pa3MBIIIIATH B 3TOM HAIpaBICHUH Ja-
Jiee, TO MOXKHO MIPUHTH K MBICIHM U O TMOKYIIEHUU
Ha 4eJI0BEUYECKYI0 MJIEHTUYHOCTD B IiesioM. 11 Toraa
CTaHOBUTCSI BO3MOXXHBIM TaKOW BapuaHT Pa3BUTHUS
Oyaylero MHpOBOTO Mera-couuyma, MpH KOTO-
POM, Kak B NPOM3BENEHUAX Mucarenei-(QpanTacTos,
YUIUPOBAHHOE YeJIOBEYECTBO KMBET W paboTaer
[I0J1 )KECTKUM TOTAJIBHBIM KOHTPOJIEM B MHTEpecax
Y3KOW IpyIIbl 3JI0HAMEPEHHBIX JIoJel. B KOHTEeK-
cTe QOpPMHUPYIOIIUXCS TEHICHIMH HU(PPOBU3ALNU
U 3KCTPAOPAMHAPHBIX COOBITHH, UMEIOLUINX MECTO
OBITH B COBPEMEHHOM MHpE (CaMOyIPaBCTBO PYKO-
BOAUTENIECH KPYNHEHIINX COLMAIbHBIX CETEH B BO-
Ipocax OTKJIFOYEHHUS JOCTYNa K CETAM OTAEIbHBIX
monei, Brodas OprBmiero mpesumaenTa CIIIA 1.
Tpamma), MHOTHE HCCIIEIOBATENN TOBOPAT O OYyIy-
meM nugposom «I'YIIAT'E», «audpoBom KoHIIA-
repe» U T.1. U T.IL.

CoxpaHeHHE HHCTHTYTa roCy1apcTBa 0COOCHHO
BAKHO AJI CTpaH TaK Ha3bIBAEMOIO IMEPEXOJHOIrO
THUIIA, WM «TPAH3UTHOT'O THUIIA», TOCYIAPCTB «I1031-
Hero crapta» (I'epmenkpon 2015), rocynapcts
«TPEThEH BOJIHBI AEMOKpaTH3aUum» (XaHTTHHITOH
2003), K KOTOPEIM MHOTHE SKOHOMUCTHI, TIOJTUTHKH
OTHOCAT Hamy pecnyOnuky. OCOOCHHOCTBIO TO-
CyJlapCTB TaKOro TUIIA SIBJISETCSA TO, YTO BCE THUIIBI
MHUIMATAB B HUX MCXOJAT OT BJIACTHBIX AJIUT, I10-
3TOMY 0co0as pojib B TaKuUX CTpaHax MpHHAAJIC-
*UT (peHOMeHy uueosoruu. bonee toro, peHomen
WJEO0JOTHH CTAaHOBUTCA B TaKUX YCJIOBHSAX Bax-
HEHIIMM MHCTPYMEHTOM COXPAaHEHHUS HHCTUTyTa
rocyapcTBa.

Hcropudeckoro BpeMeHH y TaKUX TOCYAapCTB,
KENaloIuX CTaTh CyObeKTaMH, a He OOBeKTaMu
MHPOBOH T€OMOJIUTHKH, OCTaeTCs 04eHb Mano. Kak
TOBOPWJI HM3BECTHBI POCCHHCKUN IOJUTUYECKUN
nesitens [, SBnunckuit, k 2050 roxy B Mupe OyayT
rocynapcTBa pa3BUTHIE U HEPa3BUTHIE HaBcernaa. 1

TakoW BapUaHT Pa3BUTUSL CUTyallud B MUpPE ACH-
CTBUTEIBHO MOXET UMETh MECTO, €CJIM YUYECTh, UTO
MHPOBOI MEra-colnyM M, B IEPBYIO O4epeib, CTpa-
HBI pa3BUTON JEMOKPATHH, HAXOUTCS B COCTOSTHUU
nepexoja Ha HOBBIM YpOBEHb TEXHOJOTUYECKOTO
pasButus (UeTBepTasi MPOMBIIUIEHHAS PEBOIFOIIHS
— Uunyctpus-4.0). Ha sTom ypoBHE MUp pa3BHBa-
€TCsl Ha OCHOBE CHHTYJISIPHBIX TEXHOJIOTUH, CBSI3aH-
HBIX C BO3JEWCTBHEM Ha JKHBOE YEJIOBEUYECKOEe CO-
3HaHHE.

Ho B rocyaapcTBax Tak Ha3bIBAEMOT'O IEPEXO/I-
HOTO THIA 3P PEKTHBHOCTH BCEX BIACTHBIX HHUIHA-
TUB OyZAeT HampsMYI0 3aBUCETh OT () (PEKTUBHOCTU
JIEHCTBYSI MPUHIUIA OOPaTHOW CBSI3U, TO €CTh Ta-
KOU CHUTYallud, KOTJa TPakIaHe CMOTYT HE MPOCTO
HaOJII01aTh 332 Pa3BUTHEM COOBITUH, HO U BJIUATH HA
obmecTBeHHBIE Iporiecchl. TeM Ooree, co Bceit ove-
BUJHOCTBIO MOYKHO YTBEPXaTh, YTO HBIHCIIHHMA
MHUPOBO# Mera-ColMyM BIUIOTHYIO MOAOIIEN (Kak
cUCTeMa) K TOYKe Om(ypKaluu, KOTAa OT MOBele-
HUS KaXJO0T0 3BEHA CHUCTEMBI 3aBHCHT OymyIee
BCEM CUCTEMBI.

Takum o0pa3om, B HacTofIee BpeMsl BOMPO-
CHl HAITMOHAIBHO-TOCYIaPCTBEHHON MICHTUIHOCTH
SIBIITFOTCS. KOHCTUTYUPYIOIUMH IS BCETO MUPOBO-
ro coo0IIecTBa M, MPEX/Ie BCETO, B IPOCTPAHCTBE
MPOOJIEMBI HIEHTUIHOCTH B IIEJIOM, TIOCKOJIBKY HH-
CTUTYT TOCYJapCTBA OCTACTCS OCHOBHBIM rapaHTOM
obOecrieueHrsT M 3alllUTHl TpaB M CBOOO TpakaaH,
COXpaHEHHUS BCEX TUIIOB MIACHTUYHOCTH, BKIIIOUAs,
B KOHEYHOM CUETE, U YEIOBEUECKYIO UICHTUYHOCTh
B IEJIOM.

[IpobnaemMbl  HAIMOHAIBHO-TOCYIAPCTBEHHOM
WUICHTUYHOCTH Halled CTpPaHbl, KOTOPYK) MOXKHO
OTHECTH K TOCYAapCTBaM TaK HAa3bIBAEMOTO JIOTO-
HAIOIIETO TUIIA, TOCYIapCTBAM «TPETHEH BOJIHEI Jie-
Mokparuzanuny (o C. XaHTTUTHTTOHY), TOCyap-
CTBaM «I103IHETO cTapTa» (1mo A. I'epmreHKpoHy) B
KOHTEKCTE OTPECIICHUS €€ CYIIHOCTHU (XapakTepa)
OYEHBb BAKHBI JJIS1 pa3pabOTKH CTPATETHH W TaKTH-
KH TIOCTYTATEIbHOTO PAa3BUTHSA. J[JIs1 3TOTO HOIKHBI
OBITh MCCIICIOBAHBI IOJUTHKO-TIPABOBBIC U KYJIBTY-
pOJIOTUYECKHE OCHOBaHHS HAIMOHAIBHO-TOCYAAp-
CTBEHHOU MJICHTHYHOCTH.

Hens maHHOTO HCCIEAOBAaHUS CBA3aHA C JIO-
Ka3aTeIbCTBOM TE3WCa O TOM, YTO HAI[MOHAIb-
HO-TOCYJITapCTBEHHAs] HIACHTHUYHOCTH PecmyOnmku
Kazaxcran B HacTosIiee BpeMs HOCUT MHTEIPailb-
HBII XapakTep, CBSI3aHHBII KaK ¢ THIIOM Ka3aXCKOH
HJICHTUIHOCTH, TaK B C TOKJIECCTBEHHOCTHIO OTAEIThb-
HBIX AJICMEHTOB THIIOB PAIlMOHAIBHOCTH Ka3aX0OB H
MPENICTABUTENEH PYyCCKOTO 3THOCA, TPOKUBAOIINX
B Kazaxcrane. KpoMe Toro, MHTEerpajibHbIi Xapak-
TEp HALIMOHAILHO-TOCY/IaPCTBEHHOM UICHTUYHOCTH



P.C. Capraesa

Haiei CTpaHbI O6y0J'IOBJ'I€H 1 TUIIOM palflMOHAJIBHO-
CTH COBCTCKOI'O YCJIOBCKA, a TaAKXKC IIOCTCOBETCKOH
UACHTHYHOCTBIO.

MarepuaJbl 1 METOAbI

J1y1s u3y4yeHwust TAKOTO CIIOKHOTO (JeHOMEHA KaK
HallMOHAJIBHO-TOCY 1apCTBEHHAS HICHTHYHOCTb,
JIOKA3aTebCTBa €€ WHTErpajJbHOTO XapakTepa He-
00X0JIMMO HMCCIIEJIOBATh MOJUTHKO-TIPABOBBIC U
KYJIbTYPOJIOTHYECKHE OCHOBAHUSI ATOW WJEHTUYHO-
ctu. B obmecTBax mepexoHOTo TUMA, K KOTOPHIM
otHocutcs KazaxcraH, HalMOHANIbHO-TOCYAAp-
CTBEHHasl WJIEHTUYHOCTb CTPOUTCS, B MEPBYIO OUe-
pelb, B COOTBETCTBUU C HICTOPHUECKH CCTECTBECHHBI-
MU KYJbTYPOJIOTHYECKUMU OCHOBAaHUSIMU, a TAKXKE,
B HEMAJION CTCIIEHHW, B COOTBETCTBHU C ITOJIMTHUKO-
MPABOBBIMH OCHOBAHMSMHU, Pa3pabaThIBAEMBIMU U
MpeajaracMbIMA BJIACTHOM, MOJUTUYECKON 3IIHTa-
Mu. [To3TOMY, B KOHTEKCTE pa3BUTUSI COBPEMEHHBIX
TEHACHIIMNA MEXIUCIUIUIMHAPHBIX HCCIEeN0BaHUN
U B KOHTEKCTE€ COBPEMEHHBIX TEHACHIUH (OpMH-
pOBaHUS MHTETPATBHBIX METOJIOB HCCICIOBAHUS B
JTAaHHOW pabO0Te OCYIIECTBICHO COYCTAHUE PAa3HBIX
MMOIXO0H0B.

Hayunas MeTom0I0THST TaHHOTO MCCIIECIOBAHMS
BKIIIOYACT KaK MPHUHIIUITEI U METOABI (PUI0CO(CKOM
peduiekcun, Tak W OOMIEHAYYHYIO METOIOJIOTHIO,
METOJIOJIOTHIO MEXIUCIHUILTMHAPHOTO YPOBHA, a
TaKKe METOJIOJIOTHIO YAaCTHBIX HAYK, YTO, B LIEJIOM,
COOTBETCTBYET, KaK Y€ OTMEUaIoCh paHEe, COBpe-
MEHHBIM TEHACHIUSAM (OPMUPOBAHUS TaK Ha3bl-
BacMOW WMHTErpaibHON (unocopuu u MHTErpab-
HOIl METOA0JOruu B Hayke. Takoi MHTErpalibHbII
MOJXO0J K METOHOJIOTHH MCCJICIOBAHUS IO3BOJIIET
MPEO0JIeBaTh, C OJHOW CTOPOHBI, COONA3HBI Me-
TOJIOJIOTHYECKOTO HOpMaTUBU3MA, C JIPYTOd CTO-
POHBI, TPEOJI0JIEBATh COOJA3HBI «aHTHMETOJI0JIO-
TUYECKOI» MICONOruy MocTMOAepHU3Ma. B nenom
Hay4YyHyl0 METOJIOJIOTHIO JAHHOTO HCCIIEIOBaHMS
MOJKHO OTHECTH K TaK Ha3bIBAEMOM OOIIEH METO10-
JIOTHH, BKJIIOYAIOIICH JBE OCHOBHBIC OPHUEHTALUU
COBPEMEHHOM METOJI0JIOTUH — KPUTUKO-aHATTUTHYE-
CKYIO U IPOCKTHO-KOHCTPYKTUBHYIO. Takue opreH-
TalWH, C OIHON CTOPOHBI, HO3BOJISIIOT IPEOA0TIEBAThH
CYIIECTBYIOIIYIO MPEAMETHYIO TOUYKY 3pEHHUA, a C
JIPYTO CTOPOHBI, CO3/IalI0T BO3MOKHOCTH TIOCTPOE-
HHUSA HOBBIX MOHATHH M METOJOB, KOHICMINHA. UTo
KacaeTcsi proco(CKoil METOIONIOTHH, TO B €€ CO-
CTaB BXOJIAT, MPEXKJE BCEro, CIASAYIONIHE 0a30BbIC
(yHUBepCanbHBIE) MPUHIIAIIEI 1 METOMBI: €IMHCTBO
HMCTOPUYECKOTO M JIOTHYECKOTO, BOCXOXKICHHUE OT
a0CTPaKTHOTO K KOHKPETHOMY, HPUHITUIIBI Pa3BH-
THS, LETOCTHOCTU U KOHKPETHOCTH, CUCTEMHOCTH,

JIOTIOTHUTEIBHOCTH, UCTOPU3MA, IMEPHKCHTHOCTH
U T.J.

B xauectBe 0azoBoro moaxona OBUT WCTIONH-
30BaH CHUCTEMHBIH MOAXOJ] K cepe MOJUTHKU H3-
BECTHOT'O aMEPHUKAHCKOI'O COI[MOJIOTa OCHOBATENS
IIKOJIBI CTPYKTYPHOTO yHKIHOHamM3Ma ToKoTTa
[MapcoHca, B 0COOCHHOCTH TIOJIOKEHUSI O TIPUPOJIC
U OCOOCHHOCTSIX coluaibHbIX cucteM (TomkoTT
ITapconc 1998). B cooTBeTCTBHH € TUM MTOAXOJIO0OM
0O0IIIECTBO paccMaTPUBACTCS KaK CI0XKHAsI CHCTEMa,
COCTOAIAs U3 OTHOCHUTEIBHO CaMOCTOSTEIbHBIX
MOJICUCTEM — 3KOHOMHUYECKOM, MOJUTUYECKOM, Iy-
XOBHOM M TaK Ha3bIBAEMOW HMHTETPATHBHOU (TOCY-
nmapcetBo). Ecth B 3TOM KoHIenmu u punocodcroe
MIOHATHE «BBICIIEH pPeaTbHOCT» (TPaHCIEHIEHT-
HOW cyOcraniuu), koropyro T.[lapcoHc oTHOCHT
(Hapsimy ¢ Qu3HyYecKol cpenoi) K OKpyKarolien
MTOJICUCTEMY TIOJTUTHKA Cpefie, C KOTOPOH OHa — II0-
JIMTUKA — BCTYIIA€T B OTKPBITOE B3aUMOJeiCcTBUE. B
TeOopuM coluanbHbIX cucteM T. [lapcoHca BaxkHas
pOJIb OTBOAMTCS MOTUTHYECKOH MoacHcTEME 001IIe-
CTBa, KOTOpasl BBIMOJHACT (PYHKIMHU Iejerosara-
HUA U uenenoctwxkenus. C apyroi croponsl, o T.
ITapcoHCy, UMEHHO TOJIUTHYECKAS CHCTEMa CIIO-
cobHa obecneunTh 3(P(PEeKTUBHBIE KOJIIEKTUBHBIE
NEHCTBHUS JIOAEH IS TOCTHKEHHUS HEOOXOIMMBIX
o0mImX 1emnei.

Kpome Toro, mo teopuu «AGIL» T. Ilapcon-
ca, HEeOOXOIVMBIM YCIOBUEM [UISI CYIIECTBOBAHUS
U HOPMAJIBHOTO (PYHKIIMOHMPOBAHUS COLMATIbHBIX
CHUCTEM Hapsly C aJamnTaluell, lenenojaraHuemM
U JIATEHTHOCTHIO SIBIIACTCS YCJIOBHE HWHTETPAIUH,
YTO 0COOEHHO Ba)KHO JUISI OOILECTB «IIEPEXOIHOTO
nepuoaa» («TPaH3UTHOTO TEPUOJIAy»), «IIO3THETO
crapta» (A. I'eplIeHKpoH), K KOTOPHIM OTHOCHT-
cs1, Ha Ham B3risad, Kazaxcran. Uto mo3BoisieT Ham
OTHOCHUTH HAaIlly CTPaHy K TakuM rocynapcrBam? B
MIEPBYIO OYEpellb, COUETAaHUE TOWHIYCTPHAIBHBIX,
WHIYCTPUAIBHBIX U IMOCTUHAYCTPHAIBHBIX YepT B
HaIllell PKOHOMUKE U IPYTUX 0071aCTAX OOIIEeCTBEH-
HOH >KM3HU.

ITockonpKy Hamia crpaHa OTHOCHTCS K TOCY-
JapcTBaM MEpPEeXOAHOr0 THI, a B KA4eCTBE AOIOJI-
HUTENBHBIX TIOJXOJ0B OBUTH WCIOJB30BaHBI: KOH-
nemnnua BoiH gaeMokpatu3anuu C. XaHTTHHTTOHA,
rapajgurma oOIIeCTB «IMO3JHEr0 cTapTa» AJeKCaH-
npa I'epuienkpona. Kak yxe ormedanoch paHee, B
o0IiecTBax MoJ00HOT0 TUIA 0co0asi POJb MPHUHA-
NEeXUT (PaKTOPy MIACOTIOTHH, KOTOPHIA CTAHOBUTCS
BOKHEHUIITUM HHCTPYMEHTOM COXPAaHCHUS WHCTHUTY-
Ta rocyaapcTBa B 1eiaoM. CoriiacHO 3TUM KOHIICTI-
UM B TaKUX OOIIECTBAX WHHUIIMATHBA BCEX THUIIOB
HACXOIIUT OT BJIACTHBIX CTPYKTYp. [loaTOMy Harmmo-
HaJTbHO-TOCYJAPCTBCHHAs UACHTHYHOCTH B TaKHX
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rocyapcTBax pa3BUBAETCSA, B HEMAJION CTENEHH, B
COOTBETCTBHUHM C IPOIPAMMHBIMU IIOJUTUKO-IIPABO-
BBIMH JIOKyMEHTaMH, pa3pabaTblBacMbIMH BIACT-
HBIMU, [IOJTUTUYECKUMU 3JIUTAMU.

Pe3yabTaThl 1 00Cyxk1eHUSA

06 akxmyanuzayuu npoodem HayuoHAaAIbHO-20CY-
dapcmeeHHoU uoenmuyrHocmu e mupe u Kasaxcmane

CerogHs MpakTHUYECKH BCEM TIOCYyJapcTBaM
MHpa MPUXOAMUTCS pelaTh CBEPX3aAaul MOAECPHU-
3allii B CJIOXHBIX YCIOBUSX IIIOOANM3alNH, B yC-
JIOBHSIX CXKaTHsI IPOCTPAHCTBA M BPEMEHH, YCKOpe-
HUS ¥ YIDIOTHEHHS COOBITHIHOTO PsAa, B YCIOBUSIX
po0JieM 1 BEI30BOB COBPEMEHHOT'O ITUBUIIN3AIIMOH-
HOTO Pa3BUTHS B KOHTEKCTE JUXOTOMHHU «CYOBEKT-
00BEKT» MHPOBOW TEONMOJUTHKH. HeyTuxaromime
JIOKaJIbHbIE€ BOEHHBIE CTOJKHOBEHHS, TOPTOBHIE
BOHMHBI, TPO3SIIIUE TIEPEPACTH B TI00AIBEHBIE BOCH-
HbIe KOH(JINKTHI, TUTAHETAPHBIEC MAaHAEMHH, TOUCKH
HOBBIX MOeJel OOIIECTBEHHOIO YCTPOMCTBA, BCe
TUTIBI KPU3UCOB (MOMUTHYECKUH, SKOHOMUYECKHIA,
SKOJIOTHYCCKUH, ITYXOBHBIH, CHCTEMHBIN), TIPO-
OneMbl BceX THIIOB WACHTHYHOCTEH, W, B MEPBYIO
ouepeib, HAIMOHAJIBHO-TOCYJApPCTBEHHOW, — BCE
BBIIIICTIEPEYNCIIEHHOE UMEET MECTO OBITh B COBpe-
MEHHOM MHUDE.

[IpobiieMbl  HAMOHANBEHO-TOCYIAPCTBEHHOM
WICHTUYHOCTH CTAHOBSTCS CMBICIOXKU3HEHHBIMH
Jaxe IS TaKUX rocynapcTs-nuzaepoB, kak CIHIA.
Tax, Temepsr yxe ObBmmii npesuaent CIIA Jlo-
Hanp Tpamm B cBoeMm jnokiaze Ha I'enaccamOree
OOH 24 centsi0ps 2019 rona 3HauYUTENLHOE BHU-
MaHHE YIEIWJ BOIPOCaM HALMOHAIBHO-rOCyAap-
CTBEHHON MAECHTUYHOCTH. OH TOBOPUI O TOM, YTO
«CBOOOAHBINH MHUpP JOJDKEH ONUPAThCS Ha CBOU Ha-
LIMOHAJBHBIE OCHOBBI, 4TO «ECIM BBl XOTUTE CBO-
00/1bI, HY)KHO TOPIUTBCA CBOEH cTpaHoi», «Ecmu
BaM HEOOXOIMMa AEMOKpAaTHsA, KPEluTe CBOH Cy-
BepeHUTET, «Ecim BBl XOTHTE MUpa, T0OUTE CBOM
Hapom». U, Hakoneu: «bynymiee He 3a rimobanucra-
MH, a 332 maTpuoTaMu, Oynaylee 3a CYyBEpeHHBIMH
He3aBUCUMBIMH cTpanaMm» (Tpamm 2019).

KoneuHo, Hamieil ctpane npuaeTCsl YUUTHIBATh
1 TOT (haKT, 9TO CTPAHBI TaK HA3BIBAEMOU Pa3BUTOM
JIEMOKPATUH CETOJIHSI UCTIIBITHIBAIOT OCTPEHIIINI CH-
cTeMHBbIH Kpu3suc. Tak, B mporwiom 2019 roxy 6pua
OIyOJTMKOBaHA KHWTA JBYX BUIHBIX HCCIIEIOBaTE-
neit copemennoctn MBana KpacteBa m CtuBeHa
Xommca «The Light That Failed: Why the West Is
Losing the Fight for Democracy — «Cset, 0OMaHyB-
it Hagexasl. [louemy 3aman mpourpsiBaet 60pb-
Oy 3a nmemokpatuio». OcHOBHOW madoc, 3aJ0KeH-
HBIIl B 3TOM HCCJEIOBAHUHU, 3aKIIOYACTCS B TOM,

4yr0o «OTKaT K aHTWINOEpaTu3My CTal, OX0XKe, He-
N30EKHBIM OTBETOM MHPOYCTPOMCTBY, HE Tpemyc-
MaTpPUBAaBIIEMY TOJIUTHIECKUX U HUACOTOTHUECKUX
anbrepHatuBy (pazgen « CUMYJISKPBI IEMOKPATHN,
«Omymenue konuay) (Krastev 2020: 20). 1 nanee:
«IlonbITKM OBIBIIMX KOMMYHHCTHYECKHX CTpaH
nmoxonuTh Ha 3amnaf nocne 1989 roya Ha3pIBAIH M1O-
pasHOMY — «aMEpHKaHU3aLMs», «EBPONCH3ALND»,
«IIEMOKpaTU3aIUI), «IHOepaTH3aisy, «Pacllu-
pEeHHE», «HHTETpaLUsy), «TapMOHHU3ALUI», «TJIO-
OanM3auus» M Tak Jajee, HO peyb B JIIOOOM Ciy-
Yae [Ula O MOJEPHHU3AINU 4Yepe3 WUMHUTAIHI0 H
MHTETpaluy 4epe3 acCuMUIAIuo» (pa3nen «Ciopa
n HeoOxomumocThy) (Krastev 2020: 24). U uto
eme OoJyiee BaKHO: «3aMMCTBOBaHME TEXHUYECKHX
CpPEZCTB HE BIHUACT Ha HIICHTUYHOCTD, B TO BPEMsI KaK
MMUTAIHS HPABCTBEHHBIX II€JICH MPOHHUKAET IiTy0-
e ¥ MOYKET MPHUBECTH K PaTUKAIBHBIM MPOIECCaM
TpaHc(hOpMaLIUK, B YEM-TO CPOJIHU TpoLeccy «00-
paiieHus B Bepy» (pa3uen «lloTyru Ha UMUTAIIHIOY)
(Krastev 2020: 29). A Taxxke: «Pamu rereMoHHH
nubepanu3M oTKazaics oT Iutopanusmay (Krastev
2020: 24).

[Tonnoe MIpU3HAHUE HECOCTOSATENbHOCTU
HeonuOepanuaMa. M nemo 3aeck HE B TOM, YTO
aBTOPHI, CTapasch OBITh MaKCUMAIbHO OOBEKTHB-
HBIMU B OIIGHKE JIMOepanun3Ma, BCE-TaKH, OCHOB-
HYI0O TpUYMHY MpoBaia JMOepaJbHOH HAeHn BO
MHOTHX TOCTKOMMYHHCTUYECKHX CTpaHaX BUMIST
B HUMHTAIMH JEMOKPATHYECKMX HMHCTHTYTOB. A
B TOM, 4YTO, B KOHEYHOM cueTe, ujaee Jubepa-
TU3Ma ee spble CTOPOHHHWKH CTPEMSITCS TPHUIATh
Oe3aIbTepHAaTUBHBIA (aBTOpUTApHBIN) craryc. 1 B
TOM, YTO MOCTMOJEPHUCTCKUN WHIUBHIYaIHCTH-
YeCKHH aubOepanm3M, 3allUIIaoINIMA Ha CIIOBaxX
npaBa M CBOOOJBI KaXIOTO OTICIBHO B3ATOTO
YeJioBeKa, Ha Jiesie aTOMHU3UPYET, pacIleruisieT 00-
IIECTBO U B COBPEMEHHOM CHUTyallul TEHJICHIUH
YCHJIGHHSI JHCKypca MOTpeOJieHHs, B KOHEYHOM
UTOTe, CIIOCOOCTBYET Pa3pyIICHUIO YEIOBEUYECKON
IUBUITH3AIINN.

Ceroanst @pancuc Oykysima (HpiHE npodeccop
CtaHAOPIACKOTO  yHHBEPCUTETA), MPOBO3IJIA-
CHBIIMHA, B KOHIIE MPOIIIOr0 BekKa 0e30roBOpOU-
HyI T1o0eny HeonuOepanu3ma, B crathe «The
Pandemic and Political Order It Takes a State»
(«I[TaHmEMUS W TOMUTHYCCKUN TOPSAIOK TPEOYIOT
rocynapcTBa»), ONyOJIMKOBAaHHOM B  JKypHaie
«Foreign Affairs» 3a wutonp-aBryct 2020 roma
(Dyxkysma 2020b), BeIpakaeT cepbe3HbIE OTTACEHUS
0 MOBO/Y MOCIEICTBHIA MaHIEMHH KOPOHABUPYCA,
OXBaTHUBIIeH Bech MUp. B mangemun KopoHaBUpyca
OH BHUJIUT TPUYMHY, KOTOpas «MOXKET MPHUBECTH K
oTtHocuTenbHOMY ymaaky CoenuHenHbix lllTaToB,
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NPOIOJDKAIOUIEMYCS  pa3pyLICHHIO JTHOepaTbHOrO
MEXXTyHapOTHOTO MOPSAKA ¥ BO3POKACHUIO (halim3-
Ma Bo BceM mupe» (Dykysma, 2020b: 2). Ognako B
9TOM ’K€ IPOCTPAHHOM CTAThE OH COBEPIIEHHO BEPHO
MUIIET O TOM, 9TO «DPakTopamMu, OTBETCTBEHHBIMU
3a yCHEIIHOE pearupoBaHHE Ha MaHIAEMHIO,
ObUIM  BO3MOKHOCTH TOCYAapCTBa, COLMAIBHOE
nmosepue u smaepctBo. CTpaHBI CO BCEMH TpeMs
— KOMIIETEHTHBIM TOCYJApCTBEHHBIM aIlllapaToM,
MIPAaBUTEIHCTBOM, KOTOPOMY TPaXKJIaHE JIOBEPSIOT U
KOTOPOMY JTIOBEPSIOT, ¥ XD PEKTUBHBIMU JIUIEPAMH —
JOOHITNCH BIEYATIISIOIIUX PE3yIbTaTOB, OTPAHUYNB
HaHeceHHBIN yimepo» (Pykysma, 2020b: 2).

B skoHOMHYeckol cdepe cephe3HbIe IKOHO-
MUCTHI YK€ BEIYT peub O MEPCIeKTUBaxX OyIyInx
aNPTEPHATUBHBIX JEHEKHBIX CHCTEM, NpUYEeM HE
MCKJTIOYaeTCs BO3BPAT K CTapbIM (hopMaM (TOBapHBIN
obOmen). Tak, 0MH BeIyUIIMX YKOHOMHCTOB MHpPa B
o0nacTi  OOIIECTBEHHO-TOCY/IaPCTBEHHON  TIOJIH-
Tuku, mpodeccop [apBapackoro yHHBepCHTETa,
OIMH U3 aBTOPOB BceMupHoro Oecrcemnepa «Ha
3TOT pa3 Bce Oymer wHade. Bocempb cronernid
¢unancoBoro Oe3paccyacteay (Carmen 2009).
Kenner Porogd, B cBoeli HoBo# kHuTe «IIpokisTue
HATMYHOCTH» THIIET O TOM, 4To «Jlake mocie
M300peTeHNs COBPEMEHHBIX IEHET TOBAPHBIE IEHBI U
NPOJOJDKAIM HCIOJB30BATECSI B AKCTPEMAaJIbHBIX
CUTyalusiX, U TaKO€ MOXKET CHOBA TPOHU3OUTI
(Kenner 2018: 59).

Takum 00pa3oM, CyOCTaHIIMOHATIBHYIO OCHOBY
COBPEMEHHBIX MPOIECCOB TI00AM3alUU COCTAaB-
JSIOT TEHJCHIMU YHU(PHUKALUK U 1eCYyBEPEHU3AIH
rOoCyJapCTBEHHBIX oOpazoBaHui. B  ycmoBmsx
paspylieHns IeNbIX TOCYAapCTB, YCHJIECHHS TEH-
JICHIIWIA pa3jiesieHUs] Ha CyOBEKThl U OOBEKTHI, KaK
Ha YPOBHE rOCy1apCTB, TAK U HA YPOBHE WH/IUBH/IOB,
aKTyaJM3UPYIOTCS MPOOIeMBI HAITMOHATBHOM, TPaXK-
JTAHCKOM, HSTHUYECKOH, 4YEIIOBEUCCKOM HICHTHUY-
HOCTH, MEKITHHYECKOTO B3aNMOJICHCTBUS.

Oco0eHHYI0 OCTPOTY B CKJIQABIBAIOIIMXCS yC-
JIOBUSIX TPUOOpETaroT MpoOIeMbl HAalMOHANBHOW
UACHTUYHOCTH, CBSI3aHHBIC, KaK U3BECTHO, C (DeHO-
MEHOM HHCTUTYTa rOCy1apCTBa, TO €CTh, POOIEMBI
HAI[MOHAIBHO-TOCYAAPCTBEHHON HIEHTUYHOCTH.

[IpoGneMbl  HaMOHAEHO-TOCYIaPCTBEHHOM
WICHTHYHOCTH MPHOOPETAIOT 0CO0YI0 3HAYHMOCTh
M OCTPOTY B KOHTEKCTE CyObEKTHOCTH, TIPEKAE BCE-
TO, UTS TOJIMITHUIECKHUX TOCYIAPCTB «TPAH3UTHOTO
TUTIA», TOCYyAapcTB «mo3aHero crapta» (I'epmien-
KpoH 2015), rocyaapcTB «TpeTheiil BOJHBI JEMOKpa-
tr3aruny (XaarTaartoH 2003), K KOMM MOKHO OT-
HectH PecniyOnuky Kazaxcras.

3HavyeHue UHCTUTYTA FOCyIapCTBa, HAIIMOHAIIb-
HO-TOCYIapCTBEHHOW WACHTUYHOCTH OTMEYaeTcs B

HEJIABHO OMYOJIMKOBAHHOW CTaThE TJIaBBI HAIIETO
rocynapctsa, [Ipesunenta PK K.-2K. TokaeBa «He-
3aBHCHMOCTb IIPEBHIIIE BCeTo». Tak, OH MUMIET, 9TO
«'maBHBIC 1EMM YETBEPTOTO ACCATHICTUS — CHIIb-
HOE TOCYJapCTBO M KOHKYPEHTOCHOCOOHAsI HaIusl.
g 3Tor0 HAaM HEOOXOAMMO MPOAOKUTE MOTUTH-
KO-3KOHOMHYECKHE peOpPMBI U IIPOIIECC MOACPHH-
3amuy OOIIECTBEHHOTO CO3HaHUs, CPOPMHPOBATH
KaueCTBEHHO HOBYIO0 HAIMOHANBHYIO WICHTHY-
HOCTb, aJANTHPOBAHHYIO K BBI30BaM BpeMeHm» (To-
kaeB 2021).

B Hameit crpane HallMOHAIBHO-TOCY/IapCTBEH-
Has UIACHTHYHOCTh HAXOJUTCS B CTaAuu (OPMHUPO-
BaHus. U onpenensercs, Kak UICTOpUEN Ka3aXxCKOU
rOCyIapCTBEHHOCTH (B KOHTEKCTE «CHHTETHYC-
CKOM» TOYKH 3pEHUS Ha MPOOJIeMy roCcyIapCTBeH-
HOCTH, «yYHTHIBAIONIEH B IMpoOIlecce BO3HHUKHO-
BEHHUS TOCYAapCTBa COIHUAIBHO-YKOHOMHUYECKHUE,
pEMUTHO3HBIE, MOPAJIbHBIE, BOCHHBIE U TCUXOJO-
rudeckue dakrops» (Bacunenko 2000: 546), tak
A TPEXCOTIETHEH HCTOPHEH COBMECTHOTO CYIIE-
CTBOBAaHUS C MPEICTABUTEISIMU PYCCKOTO 3THOCA,
COBETCKHAM H TOCTCOBETCKHAM II€PHUOJIOM HCTOPUU
Kazaxcrana.

bymer 1nu  HamuoHaIbHO-rOCYIJAapCTBEHHAS
WIEHTUYHOCTh CYIIECTBOBATH B (POpPME Ka3axCKOM
WA Ka3aXCTaHCKOH (Tpayk1aHCKOMN ) WACHTUIHOCTH,
— B JIOOOM Cllydae M MPEACTABUTENN Ka3aXCKOTO
9THOCA, W TPEACTABUTENH APYTUX ITHOCOB, MPO-
kuBaromux B Kazaxcrane, MOMDKHBI OyIyT OTIATh
YacTh CBOETO pecypca ATHOCOLHUAIBHOIO CaMOYyB-
CTBUS B TOJIB3Y 00IIeT0 KOHCeHcyca. B HacTostiee
BpeMsl, C y4eTOM JieMorpauueckux IoKas3aTesei,
HallMOHANBHOI'O COCTaBa HACEJCHUsS, HaBEpHOE,
MpaBUJIbHEE OBUIO TOBOPUTH O Ka3aXCTAHCKOM
(rpaxmaHcKOW) MIEHTHYHOCTH KaK HallMOHAJb-
HO-TOCY/IapCTBEHHOH uAeHTHYHOCTH. OJHAKO B
Koncturymuu PK (ctates Ne7, mynkr 1 o rocymap-
CTBEHHOM CTaTyC€ Ka3aXCKOTO $S3bIKA) 3aJI0’KEHBI
OCHOBBI, YCIIOBHS ISl Pa3BUTHs BapuaHTa Kazax-
CKOM UJEHTUYHOCTH.

Hcxonga u3 cka3aHHOTO BBIIIE, HAIMOHAIBHO-
rOCy/IapCTBEHHYIO WICHTUYHOCTh B HAIlEH cTpaHe
ObLTO0 OBI TIPAaBIJIBHEE pacCMaTpPHUBATh KaK HMMEIO-
[[yI0 MHTETPAJBbHBIN XapakTep, OCHOBAaHHBIN, HE
TOJILKO Ha THUIIE PAIMOHAIFHOCTH Ka3aXCKOT'0 3THO-
ca, HO ¥ B HEMaJIOW CTEIIEHU Ha TOXKIECTBEHHOCTH
MHOTUX 0COOEHHOCTEH THIIOB PaIlMOHAIBHOCTH Ka-
3aXCKOTO M PyCCKOTO STHOCOB, a TaK)Ke THIIE PaIlil-
OHAJIBHOCTH «COBETCKOTO YEJIOBEKA» M MOCTCOBET-
CKOro uesioBeka. To ecTb, y HaC HET OCHOBaHUM ISt
«KYTBTYPHBIX Pa3JIOMOBY, KOTOPBIE YCIOXKHSIIA OB
MpoIecChl MojepHM3auu. B 3ToMm 3akimrogaeTcs
KOHCTPYKTUBHBIN MOTEHIIMAT UHTETPAIbHON Ka3ax-
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CTAHCKON MICHTUYHOCTH B KOHTEKCTE MEPCIICKTUB
MOJICpHHU3AITMOHHEIX MTpeoOpa3zoBanuii B PK.

[IpobneMa MISHTUYHOCTH Ba)KHA B KOHTEKCTE
HEOOXOMMOCTH EMHCTBA, CONHUIAPU3ALINH IS Pe-
meHns 00pmoro 0J0Ka Tak HEOOXOANMBIX HaIlleH
CTpaHe (a U He TOJIKO HaIllel) MOJEepPHHU3ALNOH-
HBIX 3a]]a4 B YCIIOBHSIX TJIO0ANHM3AINY, YCHUITHBAO-
X KOHKYPEHIWIO W KOH(DIUKTHBIE CHUTyallld B
MHPOBOM METa-COIIyMe.

B rocymapctBax «IOTOHSIONIETO» THIMA, «Tpe-
TheW BOJHBI JeMOKpaTh3anum» (XaHTTHHTTOH
2003), «mo3anero crapta» (I'epmenkpon 2015), k
KOTOPBIM MHOTHE CIIEIIUATHCTHI-00IIIECTBOBEIBI OT-
HOCSIT BCE PECITyOJIUKH ITOCTCOBETCKOTO MPOCTPaH-
cTBa, BKIO4as KazaxcTaH, MojaepHH3allIOHHBIC
CBepx3ajadd TpeOYIOT, B NEPBYIO OYepe/ib, KOH-
COJNIMJIAIIMY YCUJIMHI BCEX IpakJaH HalIed CTpaHbl,
HWHTETPaLUH.

O noaumuKo-npagosvix u KyibmyporocuiecKux
OCHOBAHUAX — paA36UMUs  HAYUOHANLHO-20CYOap-
cmegennol uoenmuynocmu 6 PK

BaxxapiM (akTOpOM, BIHSIONIMM Ha 3a/la4H
rOCyIapCTBEHHOTO CTPOUTENBCTBA U KOHCOJIH[A-
LU0 OOILECTBa, SBIACTCSI BOSHUKHOBEHHUE YCIIOBHI
Uit (QOpPMUPOBaHWST HOBOM HIIEHTHYHOCTH TIOCHE
pa3zBana CCCP. BooOrie, HIeHTHYHOCTh CIEAyeT
paccMaTpuBaTh HE KaK CBOMCTBO, H3HAYAIBHO MPU-
cylllee WHAWBHIY, a KaK OTHOIIEHHE, POPMHPYIO-
ieecst B MPOIIECCe COLMANBHOTO B3aWMOIEHCTBUS.
[Tocne pazana CCCP conuanbHble OTHOIICHUS BO
BCEX ITOCTCOBETCKUX pEecHyONnKax W3MEHHIINCH,
BO3HHMKIHM yCJOBUSL Uil (pOpMUpOBaHUS HOBOH
HUJEHTUYHOCTU BMecTO AoMuHupoBasuiero B CCCP
TUTA UJEHTUYHOCTH — «COBETCKUM Hapoa». B Ka-
3axCTaHe TaK)Ke U3MEHMJIAch CHCTEMa COLMaIbHBIX
OTHOILIEHUH, 3aKpemeHHas craTtbeil Ne7 B HOBOH
Konctutynuu PK, B kKoTOpoil Ka3axCKUi A3bIK MPHU-
3HABAJICS TOCYAAPCTBEHHBIM.

Kak yxe ormeuanoch paHee, B Halllell cTpaHe
MIPUHAT P BaXHBIX MPOTPAMMHBIX JOKYMEHTOB,
peann3anys KOTOPbIX HAlpaBlieHA Ha YKpEIUIeHUe
Y Pa3BUTHE HAIMOHAIBHO-TOCYIapCTBEHHOMN HIICH-
TUIHOCTH.

B nenoM, kK MONMUTUKO-TIPABOBBIM OCHOBAHUSIM
HAaIlMOHAIBHO-TOCYAAPCTBEHHOH  WJACHTUYHOCTH
PecrryOnmkm KazaxcraH MOKHO OTHECTH, MPEXKIE
Bcero, OCHOBHOM 3akoH cTpaHbl — KoHcTUTYIHIO,
a TakXKe MPOTrpaMMHBIE TIOTUTUYECKUE TOKYMEHTHI,
MIPUHSATHIE B IIOCTCOBETCKUN TIEPHOI.

Tax, IIpesunent PK K.-)K. Tokaes B cBoeii cTa-
The «HezaBrucHMOCTh TIPEBEIIIE BCETOY, BBIIIEAIICH
B siHBape 2021 roga (Tokaes 2021), nmepeunciser
STU IOKYMEHTBI, B KOTOPBIX 3aJI0KEHa CTPaTerus,
paccuuTaHHast Ha MHOTO JieT Briepen. Jla u Bes cra-
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Tbs1 Ilpesunenta PK K.-)K.TokaeB, B KOHEYHOM
cyeTe, MOCBAIIEHAa BONMPOCaM HalMOHAJIBHO-TOCY-
JTAPCTBEHHOW MACHTUYHOCTH.

HeiictBytomas Koncrurymus PK (1995 rona)
SIBIIICTCS. OCHOBHBIM 3aKOHOM HAaIlled CTpaHbl U
JTOKyMEHTOM TIPSIMOTO JEHCTBHS, TO €CThb, BCE €€
HOPMBI UMEIOT BBICIIYIO IOPUANYECCKYIO CHITY, 005-
3aTelbHBl K HCIOJHEHHIO BCEMH TOCOpPraHamy,
rpaXJaHaMH, OOILECTBEHHBIMH OPTraHU3aLUSIMU
Ha Bcelt tepputopun Kazaxcrana. Bece momutuko-
MIPABOBbIE TOKYMEHTHI U JPYIHe JOKYMEHTHI, HOp-
MBI, TIOJ3aKOHHBIE AKTHI, IPOTUBOPEYALINE CTATHAM
Konctutynum, He IOMKHBI MMETh IOPUAMYECKON
CHJIBL.

Cpemu HOpM neiicTByromert Koncturymuu PK,
CO3JAIOIIUX YCIOBHA i1 (OPMHUPOBaHUS HOBOU
HaIlMOHAIBHO-TOCYAAPCTBEHHON  HMIEHTUYHOCTH,
KaK yke€ OTMEYaJIoCh paHee, MPEeXJIe BCEro, cie-
JIyeT BBIIENIUTh cTaTbio Ne7 O rocynapcTBEHHOM
sI3bIKE. SI3BIK, KaK M3BECTHO, SIBJIAETCA KOJIOM Ha-
[MUOHALHON KYJBTYpBI U Oa3oi aist GopMupoa-
HUS U YKPEIUIEeHNs HAlIMOHAJIbHO-TOCY 1apCTBEHHOM
HUICHTUIHOCTH. B COBETCKMI epHO HU B CTAINH-
cKkoi KoHCTUTYyHHH 1936, HU B OpeXHEBCKOW KOH-
ctutyuu 1977 u, COOTBETCTBEHHO, B KOHCTUTYIIMH
Ka3CCP 1978 roma, He ObUTO cTaThH O TOCyHmap-
CTBEHHOM SI3BIKE.

IlepBast HopMa ctatbu Ne7 «O rocyaapcTBEH-
HOM S3BIKE» YCTaHaBJIMBAaET B KadeCTBE rOCynap-
CTBEHHOTO sA3blka B KazaxcTaHe Ka3axCKWil S3bIK.
Bropas HOopMma ctaThu Ne7 B KOHTEKCTE CEHalb-
HOI0 TOCTaHOBJIEHH KOHCTUTYIIMOHHOTO COBETa
PK ycranaBnmuBaer cTaTyc pyCCKOTO S3bIKa, Kak
A3bIKA, YMOTPEOIIEMOr0 BO BCEX TOCYAapCTBEH-
HBIX OpraHax HapaBHE C TOCYIApCTBEHHBIM S3BIKOM
(IToctanoBnenne KoncturynuonHoro Cosera PK
1997).

TpeTrbst HOpMa yCTaHaBIMBAET OTBETCTBEHHOCTD
roCyJapcTBa B BOIIPOCE 00eCIeueH s YCIOBHI ISt
Pa3BUTHA SI3bIKa U KyJIBTYp HPEICTaBUTEIEH ITHO-
COB, TPOXKMBAIOIIKX Ha TeppuTopun Kazaxcrana.

Koneuno, cienyer oTMeTUTh UMeElOLIEECs Mpa-
BOBOE HaNpsOKEHHE MEXAY HOpMaMu ctaTbu Ne7
Koncturynmum PK. B nenom, cama crates Ne7 «O
rOCyJIJapCTBEHHOM SI3bIKE» SIBHJIACh PE3yJbTaTOM
KOHCEHCYCa, JOCTHTHYTOTO B MMOJUITHHYECKOM
coobmiecTBe Hamield crpaHbl. B cBowo ouepensp,
KOHCEHCYC CTajJ pe3yJbTaTOM OTJauM MpeaCTaBH-
TEISIMU 3THOCOB, IPOKMBAIOIIUX Ha TEPPUTOPUHU
Kazaxcrana, yacTu cBOero pecypca 3THOCOLMAIIb-
HOT'O0 CaMOYYBCTBHS, BKJIIOYas, B MIEPBYIO OUYEPEb,
roCy1apcTBOOOPa3YIONIHii ’THOC — Ka3axoB. [1oaro-
My, HaBepHOE, JIydllle UMEeTh MPHEMIIEMOE TpPaBo-
BOE HAIIPSHKEHUE, YEM OTCYTCTBHE KOHCEHCYCA.


http://www.constcouncil.kz/rus/resheniya/?cid=10&rid=195
http://www.constcouncil.kz/rus/resheniya/?cid=10&rid=195

P.C. Capraesa

Taxum oOpa3om, ctaThbst No7 oTpakaeT HbIHEUI-
HIOIO AeMOrpauuecKyr0 CUTYaIUI0, dTHUYECKUN
COCTaB U B3aMMOOTHOILIEHUS MEXIY INperCcTaBUTe-
JISIMHU 3THOCOB, NIPOXKUBAIOIIMX Ha TeppuTopun PK.
Ho camoe rimaBHOE B 3Ha4eHHMU 3TOH cTaThbu KoH-
ctutyuun PK 3akmioyaerca B ToM, YTO OHA cO37aeT
ycnoBus U1 GOPMUPOBaHKS HOBOH HAllMOHAIBHO-
roCyJapCTBEHHON UIEHTUIHOCTH.

B cBow ouepenp, cpeau NPOTPpaMMHBIX IO-
JUTUYECKUX JOKYMEHTOB CJIEOYET BBIICIUTH MPO-
ekt-miporpammy «lIlman Harm — 100 KOHKPETHBIX
I1aroB: HOBas MOJEPHM3AIMOHHAs TOBECTKa s
CTpaHbl», B KOTOPOH €CTh HalpaBiICHHE 1OJ HOME-
poM 4 — « IIEHTUYIHOCTE M €IUHCTBOY.

Camo Hanmuuue u pa3paboTKa dTOro HarpasJie-
HUSI B HOBOM MOJEpHHU3aLMOHHON MTOBECTKE CBUIE-
TEIBCTBYIOT O (paKTe OCO3HAHUS BAXKHOCTH (PEeHO-
MEHOB HUJEHTUYHOCTH U KOHCOJMJAIMN Ha YPOBHE
BBICLIET0 PyKOBOJCTBA Halleil cTpaHbl. B myHKkTax
3TOTO HANpPaBJICHUS HCIIOJIB3YIOTCS TEPMHHBI «Ka-
3aXCTaHCKasl UIEHTUYHOCTBY», «IPa)IaHCKas UICH-
TUYHOCTBY, «LEJIOCTHAs TpaXJaHCKas HIEHTHY-
HOCTB» (ITyHKTHI Ne 86—94).

3a 3TOH TEPMUHOJIOTUEN CTOUT HE NMPOCTO JINHT -
BUCTHKA, a TIOUCKH IIyTeH KOHCOIUAALMH TPAXKAaH
HaIlel CTpaHbl JJIs YCIEIIHOTO PENIeHUs KU3HEeH-
HO HEOOXOAMMBIX MOJIEPHU3AIIMOHHBIX 3a1a4. Benp
€CJIM BEPUTh TAKOMY OIBITHOMY POCCHICKOMY IO-
JUTHUKY, SKOHOMHUCTY Kak A. SIBnuHCKMH, TOcie
2050 rona Bce cTpaHbl Mupa OyIyT pa3nessiThCs Ha
Pa3BUTHIC U «HEPA3BUTHIE HABCETAAY.

Yro ke kacaerca (heHOMEHa TpakJaHCKOH
UJECHTUYHOCTH B Halllel cTpaHe, TO, Ha Halll B3I,
€CTb CEPbE3HbIE COLIMOKYIbTYPHBIE IPEAIOCHUIKU-
WCTOYHHMKH, OCHOBAHHS TSl €€ yCIenrHoro gpopmu-
POBaHUs, a UMEHHO: TOKIECTBEHHOE B KYJIbTYpax
JIBYX TIJIaBHBIX KyJbTYpPOOOpa3yroIUX 3THOCOB
— Ka3axoB M PYCCKHX, CXOJCTBO B OTIENbHBIX
3JIEMEHTaxX THIIOB PalMOHAIBHOCTEH, CXOACTBO
B 0a30BBIX IUBUIN3ALMOHHBIX IIEHHOCTAX. /[Ba
KpynHeimux B KazaxcraHne aTHoca — Ka3axCKuil U
PYCCKHI, UMEIOT, Ha Hall B3IJIsJ, BO MHOTOM CXO-
KHe [EHHOCTH: «KOJUJIEKTUBHBIE (DOPMBI TPYIOBOU
JeMOKpaTum» (00IIKHA, apTellb, y Ka3aXxoB — ayin);
«OpHEHTAlMs Ha pa3yMHYIO JOCTaTOYHOCTb U ca-
MOOTpaHHYEHHE (HECTSIKATEIbCTBO); WIean Ipa-
BEJIHOTO (HPABCTBEHHOTO) TpyZa; MpeACTaBICHHE
o 3emse u o Ilpupone kak OoxbeM Hape BceM
JKUBYIIMM, W, CJE€IO0BAaTEIbHO, OTPHUIIAHHE YacCT-
HOW COOCTBEHHOCTH Ha YCJIOBHUS CYILECTBOBAHH»
(Bamze, 1998: 131).

Takasti TOXIECTBEHHOCTh SBISETCS KYJIBTYpO-
JIOTHYECKHM OCHOBAaHUEM Pa3BHUTHS HAI[MOHAIBHO-
rocyaapcTBeHHON uaeHTuuHOCTH B Kazaxcrane.

B cpene skcriepToB 1OBOJIBHO pacmpocTpaHeHa
TOYKA 3PEHUSI, COTJIACHO KOTOPOW MOHATHE «TPax-
JAHCKasl OOIIHOCTEY» OTJIMYAETCS OT APYTUX THUIIOB
OOIIIHOCTEH TeM, UTO JISHCTBYET HAa OCHOBE 3aKOHOB,
a MpeAroCchUIKaMu e (HPOPMUPOBAHUS SBIISTIOTCS 00-
masi UCTOPHSL, IIEHHOCTHO-CMBICIIOBBIE OPHUEHTHPHI
U T. A. 1 T.1. Ha Ham B3misn, 6a3oi s Gpopmu-
POBaHHS TPAKIAAHCKON OOIIHOCTH HE MOXET OBITh
TOJIFKO TIPaBO Tak JkKe€, KaK IMpaBO HE MOXET ObITh
UCTOYHMKOM Mopasid. B uctopuu uenoBedyecTna He-
PEAKO BO3HUKAIM CHUTYallMH, KOTJa 3aKOHBI Tepe-
CTaBaJIl JEUCTBOBaTh. UTO ke Torga oObeauHSIET
JIOZICH B paMKax TPakJaHCKOW OOIIHOCTH?

CrnenoBaTensHO, HA HAIl B3TJISA, MPEANIOCHLUI-
KaMH-UCTOYHMKAMH (OPMHUPOBAHUS TPakIaHCKOM
OOIIHOCTH MOTYT OBITh OOIIasi HCTOPHS, IICHHOCT-
HO-CMBICIIOBBIE OPUEHTHPHI-yCTAHOBKH, a TOYHEe,
TaK Ha3bIBAEMBI OOILECTBEHHBIN KamuTaj, O KOTO-
POM mHcana U3BECTHBIA aMEPUKAHCKHIA ITOJIUTOJIOT,
mpoeccop yHuBepcureta Jx. MelicoHa 1 ofuH U3
TJIABHBIX TEOPETHKOB TaK HA3hIBAEMBIX «HEOKOHOBY
(noBbIx mpaBeix B CIIIA) @. dykysama. Tak, oH nu-
met B cBoelt kaure «J{oBepue. ConmanbHbie J00po-
JIeTenn W co3ujmanue OmarococrosHUs» (1996) o
TOM, 4TO B JICHCTBUTEIBHOCTH «IKOHOMUYECKAs Jie-
ATETBHOCTH OMUPAETCS HA UCTOPHUECKH HAKOTLICH-
HBIE IIJIACTBI KYJIBTYpBI», KOTOpble 00pa3yloT Tak
Ha3bIBaeMbIH OOIIeCTBEHHBIM KamuTtal. [lom aTum
KaIATaJIOM MTOHUMAETCs, B TIEPBYIO OYepelb, T0Be-
pue 4IeHOB o0IIecTBa ApyT K APYTy, ONUparolee-
csl, IPEeXJIe BCEro, Ha OOIIHOCTh LEHHOCTEH, HOPM
MOpAaJH, TOTOBHOCTH YJICHOB OOIIECTBA ITOTINHSITH
CBOM JINYHBIE HHTEPECHI 001IeCTBeHHBIM (DyKysima,
2004a: 369). B kauecTBe MPUMEPOB TaK HA3bIBAEMBIX
«MHIUBUAYAIACTUYECKUX  COIMYMOB»,  Majo
MIPUCIIOCOOJIEHHBIX K 00BbESTUHCHUIO B KOJUICKTUBEI,
OH mpuBOAUT Poccuio «u HEKOTOpHIE Ipyrue
OBIBIIIIIE KOMMYHHCTHYECKHE CTPaHBD», OTBOJISI B
stom Bompoce CHIA ropaszno Oosee CKpPOMHYIO
ponb, H00aBNSAs, «a TaKXKe OTIENbHBIE pPalOHBI
HEKOTOPBIX KpyIHBIX ropomoB CIIA» (DykysMma,
2004a: 369). [To moBo Ty sxe IPOOJIEM COTUIAPHOCTH
B COBPEMEHHOM oOmiecTBe HEKOTOPbIE
HCCIIEIOBATENH CIIPABEAJIMBO OTMEYAIOT MOIMBITKH
OIOpOKpaTUH  «aJMHHUCTPATUBHBIMUA METOJaMU
3aMEHUTh WHTEPCYOBEKTHBHBIH M IHUCKYPCHUBHBIN
CrocoObl  KOHCTHUTYHMPOBAHHUS CONHOAPHOCTA B
obmectBe» (Kouerkos 2010: 31). [NonsitHO, uTO
TaKWe TOMBITKA B MTOTE HE JaTyT HEOOXOIUMOTO
pe3ynpraTta, a HaobOpPOT, MOTYT IPOU3BECTH
oOpartHbIi 3((HEeKT — BEI3BaTh HEIOBEPUE K BIACTH.

B Kazaxcrane npouecc GpopMupoBaHHs HOBOWM
UICHTUYHOCTH TIOKa HE COCTOSUICS, HO BapHaHTHI
pelieHus 3ToH MPOoOJIEMbI B BUJIE «Ka3aXCTaHCKOMN
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HalUM» WIH «Ka3aXCKOW HAIMK» BBI3BIBAOT
CEpbE3HBIE CIIOPHI M TIOJIEMHKY, IPUYEM HE TOJIBKO
cpeau uccuenoBareneid. JocTaTouHO BCIIOMHUTH
noneMuky xxypHanucta C. JlyBaHOBa U HOJIUTOJIOTa
C. XXyHycoBa Ha cTpaHHIax ra3ersl «Pecmy0Ommukay»
B 2008 romy mo nHammoHansHOW muee (PKyHycoB
2008). Mmu my6nukamuio Toro ke C. JlyBaHoBa
mo mpobiemMaM HWIASHTUIHOCTH, B KOTOPOH OH
MpeayaraeT 3THOHUM «Ka3ax» paccMaTpuBaTh B
KadecTBe TPaKAaHCKON uaeHTHIHOCTH. OH muca:
«CyTh 3TOTO KOMITpOMHCCA (MEKITYy CTOPOHHUKAMH
STHUYECKOTO U BHEATHUUECKOTO BapuaHTa rocyaap-
ctBeHHOCTH — IipuM. C.P.) B TOM, 4TO BCe He Ka3axu
— rpaxnane Kazaxcrana, TOJDKHBI CTaTh Ka3axaMH,
HO TIPH 3TOM CaMO TMOHSTHE «Ka3ax» IepecTaeT
OBITh STHUYECKMM M BBIPAXKaeT MPHUHAICKHOCTH
K rocynapctBy. Bce mpenensHO TpOCTO: MBI Bce
eAWHas Hanus — Kazaxu. [Ipu STOM Kaxnabli B
STHUYECKOM IIIAaHE OCTAeTCs TeM, KeM OH OBbLI»
(dysauos 2011: 8).

B 93TOoM KOHTEKCTe HWHTEpPECeH MOIXOM
HU3BECTHOrO poccuiickoro yueHoro B. MHo3emueBa
K mpobneme wuaentuuHoctn B Poccun. OH, B
YaCTHOCTH, CYHTACT, YTO «HEOOXOJMMBI HOBBIC
MMOAXOJBI, COYETAIONINE TMPUHINI TPaKIAHCKOH
HallUM C KOHILENUUEW TPyIIOBOM HJAEHTUYHOCTH,
MIPUMHPSIONINE PAa3HOTO poJila «OCOOOCTH» W HE
JAIoIINe UM CTaTh OCHOBAHHWEM JUISI YTBEPKICHHS
uckiountensHocT» (MH03emies 2011: 6).

B cBazke c¢ mpoGiemamu QOpMUPOBaHHUSA
HaIlMOHAIBHON HIEHTHYHOCTH PacCMaTPHUBAIOTCA
1 mpo6sieMbl HalmoHaIu3Ma. MOYKHO COTJIaCHThCA
C JPYTHMM HW3BECTHBIM POCCHUICKHUM YyUYEHBIM A.
Xa3uHBIM, KOTOPBIA CUMTAET, UTO €CTh BE (HOPMBI
HallMOHaIM3Ma — TpaxaaHckuid (DpaHiusa) u
stHrueckuit (U3pawnnp, 'epmanus).

B ycnoBusix Kazaxcrana rpaxxjaHCKui Haiuo-
HaJIM3M IpearnojaraeT MpHU3HaHHWE CYIIEeCTBOBa-
HUSl «Ka3aXCTAaHCKOW HalMW», 4ero, 1o MHEHHUIO
A. Xa3uHa, B JEMCTBUTEIBHOCTH HET. A ecThb
Ka3axcKas Halus ¥ HallMOHAJIbHBIC MEHBIIMHCTBA,
kotopble sBisitoTcs rpaxkaaHamu PK. Cootset-
CTBEHHO, OJTHUYECKUH HAIMOHAIM3M IPEATIO-
JaraeT Tpu3HAHUE Kazaxckoil Hamuu. [lpm »ToM
HaI[MOHAIM3M pPacCMaTPUBAETCs KaK HEU30eXKHOe,
00BEKTHBHOE SBJICHUE, TPOIYKT MOCTHHIYCTPHATb-
HOTO OOILECTBA.

Heckonbko ner Hazan Ilepswiii Ilpe3uneHT
PK — Jlunep naumuu H.A. Ha3zapGaer BriepBbie HC-
MOJIb30BA TEPMUH «KAa3aXCTAHCKas HalUsA», 4TO
CBSI3aHO, Ha HAIl B3TIIA, C 3ala4aMH OObEIMHEHUS
Ka3axCTaHIIEB B YCIOBHSIX HEOOXOAMMOCTH pelie-
HHUSA LEJNOT0 psAlia MOJACPHU3AMOHHBIX CBEpX3a1ad.
OmHAaKO 3TO BBI3BAIO OXKUBJICHHYIO TUCKYCCHIO
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Cpelu y4YeHBIX, KypHAJIUCTOB M TMPOCTHIX OOBIBa-
Tenei. [I[poTUBHUKH 3TOTO TepMHHA (2 UX HEMAJIO)
CUUTAIOT, 9YTO OH (3TOT TEPMHUH) pa3MbIBaeT Kazax-
CKYIO UACHTHUYHOCTb. Ho ue crour 3a051BaTh 0 TOM,
YTO Ka3axCKas HJIEHTHYHOCTh B HAIIUX YCJIOBHUSX,
JTOJDKHA BKITIOYATh W OTBETCTBEHHOCTH INPEICTaBH-
TeJel Ka3aXxCKOro Hapoja 3a BCeX Ka3axCTaHIIEB,
MpEeJICTAaBUTENEH IPYTHX 3THOCOB. A 3TO HeJerkas
3a/mava.

B Kazaxcrane, kak Obl HU c()OPMHPOBAIACH HO-
Bas WJICHTUYHOCTb — B BUJIC «Ka3aXCTAHCKOM HAITUN»
WJIH «Ka3aXCKOHM HaIum» (CTOPOHHUKH M TPOTHUBHH-
KU TaKkoM UACHTUYHOCTU CYHHUTAIOT, YTO pa3MbIBACT-
Csl «MX POJHAs dTHUYECKAs HISHTHYHOCTH), — OHA
JIOJDKHA BKJIIOYATh B ceOA OOJNBIIYI0 OTBETCTBEH-
HOCTh Ka3axoOB 3a OJaronoiydue KaXIoro Kazax-
CTaHIIa HE3aBUCUMO OT €r0 3THUYECKOW M KOHec-
CHOHAJIBHOM NpuHaaiexHocTd. Ho Takoil mpouecc,
KakK Y€ OTMeyaJloch BbIlIe, TpeOyeT OT mpencTa-
BUTEJIEW KaXKJIOTO ATHOCA OTAa4l YacTH CBOETO
pecypca «3THOCOLIMAIBHOTO caMO4yyBcTBHA». Ka-
3axH, SBISISICh TOCYAapCTBOOOPa3yIOLUIMM 3THOCOM,
JTOJKHBI TOHUMATh, YTO MPEICTABUTENHN IPYTHUX IT-
HOCOB, MPOKUBAIONINX Ha Tepputopuu Kazaxcrana,
TaK)Ke BIPABE CUNTATh Ce0sI KOPCHHBIMH KUTEIIMHU
HaIlIeTO TOCYAapCTBa, HO CTPOTO B COOTBETCTBHH
co crarbeii Ne7 neictByromeld Koncrutynuu PK.
C npyroit CTOpOHBI, MPEACTABUTENN IPYTUX ITHO-
COB, MTPOKUBAIOIINX HA TEPPUTOPUH HAIIEH CTPAHBI
Y UMEIOIIHX CBOIO MEPBYIO0 HCTOPHUUECKYIO POAMHY,
B CBOIO OYepe/lb, JOKHBI MOHUMATh W YYUTHIBATH
TOT (paKT, 94TO Y Ka3aX0B HET APYTOH HCTOPHUICCKOM
ponunsl, kpome Kazaxcrana.

[IpoGmeMbl pa3BUTHS HAIMOHAIBLHO-TOCYIAp-
CTBEHHON MACHTUYHOCTH TECHO CBSI3aHBI C BOTIPO-
camu koHcomupanuu Hapoja PK. Ouens BaxHOI
OCHOBOW KOHCONHMIAnuu rpaxaaH KazaxcraHa wu
BCEr0 HACEJICHMs HaIllell IUTaHeTHl IOJDKHA CTaTh
HOBasl crcTeMa 0a30BbIX IIEHHOCTEH, B OCHOBE KO-
TOPOIA, Ha HaIll B3TJISI]T, IOJDKHA JISKATh HOBAsl 3ITUKA
OTBETCTBEHHOCTH W €IWHEHHA. Takas 3THKa, OIH-
paromiasica Ha IOJIOXKUTEIbHBIA JYXOBHBIA OIBIT
YelI0OBeUeCcTBa, IPeyCMaTPUBaeT OTBETCTBEHHOCTh
KaXJIOTO YeJIOBEeKa 3a Oy ryIiee 3eMIIH, 9TO, B CBOIO
ouepenab, TpeOyeT OT Hero (YenoBeka) aKTUBHOCTH,
KpEaTHBHOCTH W COTpyAHHUYecTBa. Kpome TOTO, H
IIO3TOMY, HOBasA 3THUKa OTBETCTBEHHOCTU U €IUHC-
HUS JIOJDKHA BKITIOYATh B Ce0Sl 1 HOBOE IIOHUMAHKE
IlyXOBHOCTH. Takast TyXOBHOCTh — 3TO HE TOJIBKO U
He CTOJIBKO MOPaJTh WM HHTEJUIEKT, HO M OCO3HAHHE
CBOETO SIMHCTBA C OKPYKAIOIUM MUPOM, B (POPMHU-
pOBaHHE Ha OCHOBE TaKOTO OCO3HAHUSI CTPATETHUH
IIOBCACHUA, HaHpaBHeHHOI‘/‘I Ha COTPYAHUUYCCTBO H
3a00Ty 00 OKpyxatoieM mupe. Takast TyXOBHOCTb,
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Takoe e¢ IMOHMMAaHUE CTAaHOBUTCS MPAKTHUECKOM
HEOOXOIUMOCTBIO.

3akaouenne

Taxkum 006pa3om, OJHOM M3 OCHOBHBIX KOHCTH-
TYUPYIOIIUX OCOOCHHOCTEH COBPEMEHHOrO TIJIO-
0anM3UpYIOLIETrocs MHUpa SBISETCS AKTyaIu3aLus
HpOGHeM BCE€X THUIIOB HMACHTUYHOCTH OT YPOBHA
JUYHOCTH W A0 YpOBHs rocygapctB. OcoOeHHoOe
3HAYCHHE TIPHOOPETAIOT MPOOIeMBl HAITMOHATHHO-
FOCYI[apCTBCHHOﬁ NJICHTUYHOCTH, IOCKOJIBKY, C O~
HOW CTOPOHBI, B COBPEMEHHOM MHUPE YCHIIMBAIOTCS
TEHJIEHIUN JeCYBEPEHU3alMU TOCYAapCTBEHHBIX
obpazoBanuii. C apyroi CTOPOHBI, UHCTUTYT TO-
CyJapcTBa OCTAETCS OCHOBHBIM TapaHTOM 3aIlUTHI
npaB U cBOOOJ I'pakiaH, COXPAHEHUsS! BCEX THUIIOB
HUJACHTUYHOCTHU OT YPOBHSA JIMYHOCTU OO YPOBHSA I'O-
CyJapcCTBa, BKJIIOYasi, B KOHEYHOM cUeTe, YeJI0BeUe-
CKYIO0 UICHTUYHOCTb.

OcobeHHoe 3HaueHHe MpoOJIeMbl HAIMOHAIb-
HO-TOCYAapPCTBEHHON HAEHTUYHOCTH B KOHTEKCTE
TUXOTOMUHU «CYyOBEKT-00BEKT» MHPOBOH Teoro-
JUTUKA UMEIOT JAJsl TOCYAapcTB TaK HA3bIBAEMOTO
NEPEXOJHOr0 TUIA, TOCYAAPCTB «IO3JHETO CTap-
Ta» (mo A.l'epmeHKpoHY), TOCYIapCTB «TpPEThei
BOJIHBI leMoKpatu3anun» (1o C.XaHITHHITOHY), B
KOTOPBIX BCE THIIbI HHUIMATHB UCXOMAAT OT BJACT-
HBbIX DJIUT.

Ceroans HaIlMOHAJIBHO-TOCYJaPCTBEHHYIO
UACHTUYHOCTh B Hallel CTpaHe, Y4YHUThIBas €€
UCTOPHIO, TIOJMATHUYECKUH COCTaB HaCEIeHUs,
KaK OTMevaJloch paHee, ObUIO Obl MpaBUJIbHEE pac-
CMaTpHUBaTh KaK UMEIOLIYI0 MHTErPaJIbHBIN Xapak-
T€P, OCHOBAHHBI KakK Ha THIIE panroOHAJIbHOCTH
Ka3axCKOTo 3THOCa, TaK U, B HEMAJIOW CTENEeHHU, Ha
TOKAECTBEHHOCTH MHOTHUX OCOOCHHOCTEH THIIOB
PalMOHANTBHOCTH Ka3aXCKOTO M PYCCKOTO 3THOCOB,
a TaKkKe TUIE PAOHAIBHOCTH «COBETCKOTO YeJo-
BEKa» M ITOCTCOBETCKOIO 4YeJoBeKa. B To ke Bpems
cienyer oTMeTuTh, uyTo B Koncrutyuuu PK 3armo-
JKEHbI yCJIOBUS JUIsI Pa3BUTUS HALIMOHAJIBHO-TOCY-
JAPCTBEHHOW MICHTUYHOCTH B HAIIeH peciryOsmke

B ¢opMe KazaXCKOW HICHTUIHOCTH (cTaThsi Ne7,
nepBas HopMa).

[TonuTHKO-ITpaBOBEIMM OCHOBAHMSIMH ISl Pa3-
BHTHS HAIlMOHAJIBHO-TOCYIapCTBEHHON HICHTHY-
HocTH B Kazaxcrane sBnsroTcs aetictyromas Kon-
ctutryius PK n nporpaMMHbIe TOTUTHKO-TIPABOBBIE
JIOKYMEHTBI, IPUHSATHIE B HAIIEH CTpaHE B MOCTCO-
BETCKHI EPUO/IL.

KynpTyponorndyeckumMm  OCHOBaHMSAMH  JUIS
pPa3BUTHSl HAIMOHAIBHO-TOCYJApPCTBEHHOW H/IEH-
tHyHOCTH B PK SBISIOTCS TOXAECTBEHHOCTH psia
0COOEHHOCTEH B THIIE PALUOHAIBHOCTH IIBYX OC-
HOBHBIX KYJBTYpPOOOpa3yIOmUX JTHOCOB — Ka-
3aXOB U PYCCKHX, TOXKIECTBEHHOCTb B pANE HUX
KyJbTYPHO-IIMBUIN3ALMOHHBIX LIEHHOCTEH, BKIIO-
Yasi JTOCOBETCKHM, COBETCKHMH M IIOCTCOBETCKHU
MEpUOABI B TPEXCOTJIETHEN MCTOPHUHM COBMECTHOTO
CYILECTBOBAHUSI.

BaxxHpiM MOMEHTOM B TIpoIllecce pPa3BUTHA
HaIlMOHAIBHO-TOCYapCTBEHHON UIEHTUYIHO-
CTH SBJSIETCA KPUTUYECKHM AHCKypC B BOIIpOCax
UMHUTALIMOHHOTO HMIIEPATHBA, XapaKTEPHOTO s
Pa3BHUBAIOIIMXCA CTPaH, B BOIIPOCax MapruHAIN3a-
UM U apXau3alud OOLIECTBEHHOIO CO3HAHMSA, HC-
MIOJIB3YEMBIX 110/l BHIOM TIOMCKa M BO3BpaTa K MOJ-
JMHHON HallMOHAJIBHON UAEHTUYHOCTH.

Juid  uccnenoBaHMWs — HAIMOHAJIBHO-TOCYAAp-
cTBeHHON uaeHTuuHoctd PK, B mepByto ouepenp,
ObUIM PAacCMOTPEHBI MOJUTHKO-TIPABOBBIE M HCTO-
PHUYECKH E€CTECTBEHHBIE KyJBTYPOJIOTHYECKHE OC-
HOBaHMsI 3TOW HMAEHTHYHOCTH, B COOTBETCTBUU C
KOTOPBIMU OHA (MACHTUIHOCTH) (POPMUPYETCS B TO-
CyJlapCTBax NEPEXOJHOrO THIA, K KOTOPBIM OTHO-
cutcs Kazaxcran. BrisgsBneH uHTerpanbHbI Xapak-
Tep HallMOHAJIbHO-TOCYJApPCTBEHHON HACHTUYHOCTH
PK, kOoTOpBIIi CO38a€T KOHCTPYKTUBHBIA OTEHIIMAI
1 TEOpPETUYECKHE OCHOBAHUS IS TOCTYNATENBEHOTO
pa3BUTHUSA HALEH CTpaHBbI.

Cmambs @uinoiHeHa 6 pamkax npocpammol
nPOSPaAMMHO-YeNe8020 YUHAHCUPOBAHU NPOEKMa
«Hccnedosanue Kynbmypul u yeHnocmeu ooujecmea
6 KOHmeKcme Cmpame2uy YyCmoudueo20 pa3eumusi
Kaszaxcmana»
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CORRUPTION RISKS
IN HIGHER EDUCATION INSTITUTIONS

The article examines some corruption risks that exist in the field of higher education in Kazakhstan.
Currently, the identification of corruption risks in the activities of higher education institutions is one
of the most effective mechanisms to prevent the occurrence of corruption in the field of education. In
this regard, the anti-corruption authorities in the Republic of Kazakhstan pay special attention to this
problem. The paper provides examples of ongoing activities initiated by both state bodies: the Ministry
of Education and Science of the Republic of Kazakhstan, the Anti-Corruption Agency of the Republic of
Kazakhstan (carried out by departments of the Anti-Corruption Service), and higher education organiza-
tions and their associations (the League of Academic Integrity), as well as public associations registered
on the territory of the state, which contribute to the identification of corruption risk factors. A brief
description of certain types of corruption risks in the field of higher education is given. Among them:
low wages, violations in the distribution of state grants, non-compliance with the principles of academic
integrity. Proposals have been developed to reduce corruption risks, as a result of which the factors of
corruption risk will be minimized, which will lead to the elimination of corruption in higher education
institutions.

Key words: corruption risks, corruption, higher educational institutions, Sanaly urpak, academic
integrity, salary, state grant, teacher, student.
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JXKofapbl 0Ky OpbIHAAPbIHAAFbI
CbI6AMAAC XKEMKOPADIK ToyeKeAaAepi

Makanapa KaszakcraHHbIH >KoFapbl 0iAiM 6epy CaAacbiHAAFbl XXEKEAEreH CbliDanAaC XEMKOPADIK,
ToyeKeAAepi KapacTbipbiraAbl. Kasipri yakbiTTa >KOFapbl OKY OpPbIHAAPbl KbI3METIHAE CblbaiiAac
>KEMKOPABIK, TOYEKEAAEPIH aHbIKTay 6iAiM 6epy caracbiHAA CbiGaNAAC KEMKOPABIKTbIH MainAa G0AYbIHbIH
aAAbIH aAaTbiH TUMIMAI TeTikTepaiH 6ipi. OcbifaH 6aiiAaHbicTbl KasakcTan Pecry6AmkacbiHAAFbI
cbibanAac XXeMKOPABIKKA KapCbl KYpPec opraHAapbl OyA MaceAere epekiie Hasap ayAapaAbl. XKymbicTa
MeMAeKeTTiK opraHaap: Kasakcran Pecnybamkacbl BiAiM >KeHE FbiAbIM MMHMCTpPAIri, KasakcraH
Pecny6amkacbl CbibarAac >keMKOPAbIKKA KapCbl iC-KMMbIA areHTTiri (CbibanAac >keMKOPAbIKKA Kapchbl
KbI3MET AeMapTaMeHTTepI >Ky3ere acbipaTbiH), COHAA-aK, XKOFapbl OiAiM 6epy yMbIMAAPbI MEH OAAPAbIH,
KaybIMAACTbIKTapbl  (AKAAEMMSIAbIK, AAAAAbIK, AMracbl), CblBaniAaC >XEMKOPAbIK, TOYEKEAAEPiHiH
(hakTOpAapbIH aHbIKTayFa bIKMaA €TeTiH MEMAEKET aymarblHAQ TIPKEAreH KOFaMAbIK, BGipAecTiktep
6acTaMacbiMeH >KY3ere acblpblAATbIH IC-LIAPAAAPAbIH, MbICaAAAPbl KeATipiAreH. XKorapbl 6Ginim Gepy
CaAacblHAAFbl CblBaNAaC XKEMKOPAbIK, TOYEKEAAEPIHIH >KEKEAereH TypAepiHe KbiCcKalla cunaTrama
6epinai. OHbIH iWIHAE: >KaAaKbl AEHTeMiHIH TOMEHAIr, MEMAEKETTIK rpaHTTapAbl OOAy KesiHAeri
OY3YLUbIABIKTAP, aKaAEMMSIAbIK, AAAAAbIK, KAFMAATTapblH cakTamay TypaAbl anlTbiAAbl. Cbibaraac
>KEMKOPABIK, TOYEKEAAEPIH TOMEHAETY GOMbIHLIA YCbIHBICTAP 93iPAEHAI, OHbIH HOTMXKECIHAE >KOFapbl
OKY OpbIHAAPbIHAA CbI6aNAAC XKEMKOPABIKTbI >KOIOFa SKEAETIH CblBaAaC >KEMKOPAbIK, TOYEKEAiHiH,
hakTopAapbl GapbiHLIA a3alTbIAATbIH GOAAAbI.

Tyiin cesaep: CbibanAac >KeMKOPABIK, TOYEKEAAEP, CbiBaMAAC >KEMKOPABIK, XKOFapbl OKY OpPbIH-
Aapbl, CaHaAbl YpraK, — CO3HAaTEAbHOE MOKOAEHME, aKaAEMUSIAbIK, AAAAAbIK, €HOEKaKbl, MEMAEKETTIK
rPaHT, MYFaAiM, CTYAEHT.
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KoppynuMoHHble pUCKM B BbICLUMX Y4EOHbIX 3aBeAEHHSIX

B cTtatbe paccMaTprBaloTCs OTAEAbHbIE KOPPYMLUMOHHbIE PUCKM, CYLLLECTBYIOLIME B Chepe BbICLLIEero
ob6paszoBaHus KasaxcraHa. B HacTosiwee Bpems BbiIBAEHVME KOPPYMNUMOHHbBIX PUCKOB B AESATEAbHOCTM
BbICILUMX YUYEOHbIX 3aBEAEHUI SBASETCS OAHMM M3 dPEKTUBHBIX MEXAHM3MOB, MPEAYNPEXKAAOLLMX
BO3HMKHOBEHMWE KOPPYNumu B cdhepe obpasosaHus. B 3Ton cBsa3m, opraHamm no 6opbbe ¢ koppynumeit
B Pecny6amke Kasaxctan 3Ton npobaeme yaeasetcs ocobeHHoe BHMMaHue. B pabote npueeaeHbl
NMpUMepbl  OCYLLECTBASIEMbBIX MEPOMPUITUI, WHULIMMPOBAHHbBIX KaK TFOCYAQPCTBEHHbIMW OpraHamu:
MwuHumcTepcTBOM 06pasoBaHmMst M Hayku Pecny6amkn KasaxcraH, AreHTCTBOM MO MPOTUBOAENCTBMIO
koppynumn  PecriybAnku  KasaxcrtaH (OCyWeCTBASIEMblE  AeMapTaMeHTaMu  aHTMKOPPYMNUMOHHOM
CAY>KObl), TaK M OpraHM3auMsaIMM BbICLLIEro 0O6pa3oBaHMs, U MX accoumaumamMmn (AmMra akapemmyeckom
YEeCTHOCTM), a TakXe OOLWECTBEHHbIMU OObEAMHEHUSIMM, 3aPErMCTPUPOBAHHBIMW Ha TEPPUTOPUM
rocyAapcCTBa, KOTOpblE CMOCOOCTBYIOT BbISIBAEHUIO (haKTOPOB KOPPYMUMOHHbIX puckoB. Kpatko aaHa
XapakTepucTika OTAEAbHbIX BUAOB KOPPYTLMOHHBIX PUCKOB B cchepe Bbicluero obpasosanus. Cpeamn
HMX: HU3KMIA YPOBEHb 3apabOoTHOM MAATbl, HAPYLLEHWS MPU PACTIPEAEAEHNM FTOCYAAPCTBEHHbIX TPAHTOB,
HecobOAIAEHUE MPUHUMIMOB aKaAEMMUECKOM Y4eCTHOCTU. PaspaboTaHbl MPEAAOXKEHWS MO CHUXKEHMIO
KOPPYMUMOHHbIX PUCKOB, B PE3YAbTaTe KOTOPbIX OYAYT MUHUMM3MPOBAaHbI (DakTOPbl KOPPYMNUMOHHOIO

pvcKa, YTO NMPUBEAET K UCKOPEHEHWMIO KOPPYMLUMU B BbICLIMX YYEOHbIX 3aBEAEHMSIX.
KAtoueBble CAOBa: KOPPYMUMOHHbIE PUCKM, KOPPYMuums, Bbiclume yyebHble 3aBeaeHus, CaHabl
yprak, akapemmueckas 4eCTHOCTb, 3apaboTHas MAata, rOCYAApPCTBEHHbIM IPaHT, MpPenoAaBaTeAb,

CTYAEHT.

Introduction

Today, in the era of modernization, for each
country, the first priority is to fulfill the task of en-
suring citizens’ rights protection, improving effi-
ciency of public administration, as well as financial
condition of the country, which creates an appropri-
ate image at the appropriate level. To achieve these
goals, various measures are being implemented in
the country aimed at instilling zero tolerance in so-
ciety. Combating corruption is an important area,
as it hinders country’s development. In the Repub-
lic of Kazakhstan, according to international stan-
dards, appropriate areas for combating corruption
are being created (http://adilet.zan.kz/rus/docs/
U1400000986). In the Address to the people of Ka-
zakhstan “The Third Modernization of Kazakhstan:
Global competitiveness”, First President of the Re-
public of Kazakhstan N. Nazarbayev said: «We have
made significant steps to reduce the level of corrup-
tion in the country. At the same time, the main focus
is on combating the consequences of corruption. It
is necessary to strengthen the work to identify and
eliminate the causes and prerequisites of corrup-
tion»  (https://www.zakon.kz/4841781-nazarbaev-
neobkhodimo-usilit-rabotu-po.html.).

Statistical data of the Anti-Corruption service of
the Republic of Kazakhstan show that every year, on
average, more than 2000 corruption crimes are de-
tected and registered in the country, and more than

1000 persons are brought to justice (https://kapital.
kz/gosudarstvo/78350/prezident-nazval-sem-za-
dach-po-iskoreneniyu-korrupcii.html).

In the educational sphere, 163 corruption-relat-
ed offenses were recorded in 11 months of last year.
This is approximately 9 % of all registered corrup-
tion violations (https://rus.azattyq.org/a/29727812.
html).

These indicators represent a high level of cor-
ruption. Undoubtedly, in the educational sphere, this
is due to the low index of management efficiency at
all levels. All this also affects the field of higher edu-
cation. According to the Head of State, The Ministry
of Education and Science should instill in citizens
the basics of an anti-corruption culture from an early
age (http://www.akorda.kz/ru/events/akorda news/
meetings_and_sittings/glava-gosudarstva-kasym-
zhomart-tokaev-provel-soveshchanie-po-vopro-
sam-borby-s-korrupciei). It is worth noting that ex-
penditures on education are increasing every year.
Since gaining independence, Kazakhstan has taken
effective steps to integrate the educational space. It
should be noted that the university environment be-
longs to the zone of high level of corruption risks
and development of directions for overcoming cor-
ruption receives full support.

Nowadays, development of anti-corruption
policy pays great attention to the factors of corrup-
tion risks. Assessment of such risk factors makes
it possible to develop an effective anti-corruption
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Corruption risks in higher education institutions

tool. As practice shows, there is a need to improve
the methods that will allow systematic assessment
of corruption risks. This will make it clear how to
identify corruption risks, as well as definition of
organization’s functions, how and why appearance
of corruption is associated. A thorough analysis of
corruption risks in higher education institutions is
necessary to assess the current and future situations,
as it will lead to development of a new anti-corrup-
tion strategy and improvement of anti-corruption
legislation. Today, the study of corruption risks, its
methods, as well as its assessment, is particularly
relevant in Kazakhstan.

Main part

There is no doubt that there are factors in the
higher education system that relate to corruption
risks. Presence of corruption risks suggests that edu-
cation provided by a university becomes inferior, as
their development is undermined, both in the aca-
demic sense, in the scientific sense, and also in the
economic sense.

Corruption and all sorts of it were discussed at
various events aimed at its neutralizing. Thus, at
the seminar-meeting on anti-corruption policy in
universities in 2015, representatives of the Min-
istry of Education of the Republic of Kazakhstan
announced information that there is a shadow turn-
over in the higher education system, which, ac-
cording to some experts, can exceed $ 100 million
per year. According to the analysts, in Russia, the
annual turnover of funds from corruption is esti-
mated at § 5.5 billion (ITouem HbIHUE DK3aMeH, aT-
TeCcTar, TUIIOM?).

Presence of directions and various state pro-
grams to combat corruption shows insufficient de-
sired results, which makes the situation worse, as a
result of which much attention is paid to solving this
problem, in particular in the field of higher educa-
tion. All this is due to the fact that state anti-cor-
ruption programs are ineffective, it is necessary to
re-examine the corruption itself, the corruption risks
that apply to higher education, during which to de-
velop steps that will minimize corruption-causing
factors in the higher education system.

Material and Methods
Relevance of the study at the moment is
accompanied by an insufficient degree of its

scientific development. The problem of corruption
in higher education institutions is currently relevant
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for the Republic of Kazakhstan. However, in the
scientific community, this problem has not received
proper coverage. Scientific research in this direction
practically was not carried out. Some issues of
corruption manifestations in the field of education
are found in the works of M.Ch. Kogamov
(Kogamov 2017), O.B. Khusainov (Khusainov
2021), Zh.Z. Kosybaev (Kosybaev 2014). The
issues of corruption in higher education are reflected
in the works of Russian specialists S.D. Krasnousov
and N.V. Khlonov (Khlonov 2015), A.N. Mitin
(Mitin 2018), M.M. Polyakov (Polyakov 2016),
M.N. Makarova and R.V. Vakhrushev (Makarova
2014).

In recent years, much attention has been paid to
this issue by State bodies, including the Ministry of
Education and Science of the Republic of Kazakhstan
and the Agency of the Republic of Kazakhstan for
Civil Service Affairs and Anti-Corruption, as well as
by higher education institutions themselves. Among
the socially significant projects, we can mention
“Sanaly Urpaq” project which aims to eradicate
corruption in the education system, to create
environment of universal rejection of corruption
through the education system. Within the framework
of the anti — corruption project “Sanaly Urpaqg-
Zharkyn Bolashak”, representatives of universities,
colleges and schools, together with representatives
of anti-corruption bodies, carry out various measures
to eliminate possible corruption risks. In particular, a
Map of corruption risks in the field of education has
been developed. It reflects activities of educational
institutions in various fields such as management,
financial and economic, educational and scientific,
social and educational. The prepared draft of the
Corruption Risk Assessment Map contains criteria
for monitoring and rating indicators of the state of
anti-corruption activities of educational institutions,
which  will allow forming anti-corruption
technologies and recommendations for effective
use of resources of educational institutions aimed
at preventing corruption. Monitoring and rating
activities for assessing corruption risks will be
carried out through conducting sociological surveys
using a specially developed methodology. Use of
the tools provided by the Map will allow assessing
the state of anti-corruption measures, identifying
their effectiveness and rating effectiveness of anti-
corruption activities in educational organizations.
The anti-corruption rating will be an incentive
for educational organizations to improve their
anti-corruption  policy  (https://www.kaznu.kz/
RU/18288/news/one/14182/).


https://www.kaznu.kz/RU/18288/news/one/14182/
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Results and Discussion

In order to consolidate anti-corruption activities
and reduce corruption risks, the leading universities
of Kazakhstan established the association of
universities “League of Academic Integrity”. It
includes ten universities of Kazakhstan, they are
the Academy of Public Administration under
the President of the Republic of Kazakhstan,
the University of KAZGUU named after M. S.
Narikbayev, Almaty Management University,
Kazakh National Research Technical University
named after K. K. Satpayev, Kazakhstan-British
Technical University (KBTU), Karaganda Medical
University, International University of Information
Technologies, North Kazakhstan State University
named after M. Kozybayev, Suleiman Demirel
University (SDU), University of International
Business (UIB)and S. Asfendiyarov Kazakh National
Medical University. The main goal of the League isto
improve the quality of higher education through the
application of academic integrity principles (http://
kazguu.kz/ru/2018/09/03/v-kazgyuu-sozvana-liga-
akademicheskoy-chestnosti/).

In accordance with paragraph 12 of Article
1 of the Law of the Republic of Kazakhstan “On
Combating Corruption” dated November 18, 2015
No. 410-V, the possibility of occurrence of causes
and conditions that contribute to commission of
corruption offenses is recognized as a corruption
risk. Methods of assessing corruption risks allow us
to assess not only the consequences for the person
committing the illegal act, but also for third parties
who may suffer as a result of person’s corrupt
actions. Risk assessment acts as an analysis tool
that reveals information about possible outcomes
and assumptions of potential threats. International
organizations such as the United Nations (UN),
the Organization for Economic Cooperation
and Development (OECD), the Group of States
against Corruption (GRECO) and others consider
assessment of corruption risks as one of the priorities
on the agenda.

According to the USAID study, corruption risk
assessment is carried out in order to understand
the corruption situation in the state, determine the
goals and priorities of anti-corruption programs,
and predict the desired results of anti-corruption
activities.

According to scientists’ opinion, corruption in
the field of higher education is not only bribery of
teachers and abuses in the educational process, but
also misuse of budget funds, premises and other
assets of the university, sectoral corruption in the

field of higher education management, including
embezzlement of funds, violations in the course of
public procurement and other fraudulent and illegal
actions (Kogamov 2017). The danger of corruption
in higher education institutions has a high index of
social danger, since it leads to disintegration and
degradation of society. Negative consequences of
corruption in higher education institutions include
involvement of young people in corrupt practices.
Participation in such vicious schemes the student,
in the future the graduate, perceives corruption as a
normal phenomenon and perhaps in future activities
will spread the same vicious social practices.

As a rule, data on the level of corruption and
corruption risks in higher education institutions are
contained in the results of external audits of the
country’s universities. Audits pay special attention
to rational and targeted use of public funds, which
are reflected in the financial statements. Data from
the audit results of the Accounts Committee of the
Republic of Kazakhstan for 2016 show that in one
quarter, approximately 110 financial offenses are
committed in higher educational institutions of the
country, the working amount of which is about 14.3
billion tenge (https://tengrinews.kz/kazakhstan
news/schetnyiy-komitet-nashel-narusheniya-v-
rabote-mon-rk-330379/). In 2018, the amount
of such violations amounted to more than 58
million tenge (https://24.kz/ru/news/economyc/
item/286620-vyyavleny-finansovye-narusheniya-v-
sfere-obrazovaniya-i-nauki). Research on corruption
risks in education identifies such forms of corruption
as bribery, embezzlement, circumvention of criteria,
fraud and abuse in the academic environment,
unethical individual behavior, favoritism, nepotism,
and commercial bribery.

One of the factors of corruption risk is the system
of distribution of state educational grants. The state
educational grant for training in universities of
the Republic of Kazakhstan is distributed by the
republican competition commission and is the main
source of state support for students in the Republic of
Kazakhstan. The educational grant is awarded after
the completion of secondary or specialized secondary
education. In cases where a grant is released in the
process of obtaining higher education, students
studying on a paid basis can apply for it. Due to the
high cost of higher education, the released grants are
very much in demand. The corruption risk in this
case lies in the lack of transparency in distribution
of the free grant.

Applicants often do not know that there are
released grants. If the primary grants are distributed
by the republican competition commission, then
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receipt of a vacant grant by an Applicant depends
on the university, that is, universities themselves,
in my inner belief, should control this process, in
order to comply with the principle of transparency
and openness. This process is regulated by the
“Rules for awarding an educational grant to pay for
higher or Postgraduate education with the award
of a bachelor’s or master’s degree”, approved by
the Decree of the Government of the Republic of
Kazakhstan No. 58 of January 23, 2008. These
Rules regulate the procedure for granting a free
grant, and they also describe the procedure,
requirements for candidates, application process
and grant registration. At the same time, the Rules
do not establish obligation of a university to ensure
transparency of the grant allocation process,
in particular, to publish information about the
released grants in a timely manner. The Rules do
not regulate the right to appeal against a decision.
According to the report “Anti-Corruption Reforms
in Kazakhstan” within the framework of the Istanbul
Anti-Corruption Action Plan, this corruption risk is
indicated as one of the main ones in the analysis of
corruption in the higher education sector (https://
www.oecd.org/corruption/acn/OECD-ACN-
Kazakhstan-4thRound-Monitoring-Report-RUS.
pdf). This factor of corruption risk is a serious threat
to the fair allocation of budget funds.

In this regard, the following measures should be
taken:

- to ensure distribution of the state educational
grant within the framework of a transparent process,
including by publishing information about the
released grants, their distribution and decisions in
advance

- provide an opportunity to file an appeal in case
of disagreement with the decision to refuse a grant
with a clearly defined procedure;

- ensure high-quality consideration of complaints
and application of sanctions to violators.

It should also be noted that measures are being
taken at various levels to reduce corruption risks
in the process of distributing state grants. Thus,
in 2018, at the initiative of the Agency for Civil
Service Affairs and Anti-Corruption of the Republic
of Kazakhstan and the Ministry of Education
and Science of the Republic of Kazakhstan, the
project “Map of Public Control” was developed
with involvement of citizens of Kazakhstan in the
process of distributing educational grants. Interested
citizens, as independent observers, participated in
the work of competition commissions that distribute
grants for admission to universities and colleges
in Kazakhstan. Strengthening public control will
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become one of the most effective mechanisms
for preventing corruption in this area (Khusainov
2021). The danger of corruption in higher education
institutions has a high index of social danger,
because it leads to the disintegration and degradation
of society. The negative consequences of corruption
in higher education institutions include the
involvement of young people in corrupt practices.
Participation in such vicious schemes the student,
in the future the graduate, perceives corruption as a
normal phenomenon and perhaps in future activities
will spread the same vicious social practice

Currently, individual universities are responsible
for ensuring academic integrity in preparation of
written works, i.e., recognizing academic dishonesty
as a violation.

It is assumed that they independently develop
rules for academic integrity, covering performance
of written assignments, preparation of scientific
papers and written answers during tests and exams.
While the adoption of such rules is a condition
of accreditation, the framework standards do not
require that rules and academic dishonesty be
formulated in any particular way.

The only clarification can be considered that they
should be focused primarily on students, and not on
teachers. Given that the framework of standards
is formulated in the most general way, it can be
assumed that, in all likelihood, there is a formal
mention of the principle of academic integrity in the
documents of all higher education institutions.

The Code of Administrative Offences of the
Republic of Kazakhstan No. 235-V of July 5, 2014
provides for sanctions against higher education
institutions that do not comply with the requirements
for rules development against academic dishonesty.
As for the choice of punishments for individual
violators, it is the prerogative of universities. The
Model Certification Rules contain only an indirect
indication that universities can exclude students
who resort to cheating and other forms of deception.
However, according to information received
during the visit, this measure is rarely used. From
the point of view of experts, weakness of control
in this area can be explained by a limited set of
sanctions. Regardless of severity of the offense, the
only sanction provided for by the Model Rules is
expulsion of a student from the university (https://
www.oecd.org/corruption/acn/OECD-ACN-
Kazakhstan-4thRound-Monitoring-Report-RUS.
pdf).

In our opinion, this problem can be solved
by changing sanctions towards the possibility
of imposing milder penalties, together with the


https://www.oecd.org/corruption/acn/OECD-ACN-Kazakhstan-4thRound-Monitoring-Report-RUS.pdf
https://www.oecd.org/corruption/acn/OECD-ACN-Kazakhstan-4thRound-Monitoring-Report-RUS.pdf
https://www.oecd.org/corruption/acn/OECD-ACN-Kazakhstan-4thRound-Monitoring-Report-RUS.pdf
https://www.oecd.org/corruption/acn/OECD-ACN-Kazakhstan-4thRound-Monitoring-Report-RUS.pdf
https://www.oecd.org/corruption/acn/OECD-ACN-Kazakhstan-4thRound-Monitoring-Report-RUS.pdf
https://www.oecd.org/corruption/acn/OECD-ACN-Kazakhstan-4thRound-Monitoring-Report-RUS.pdf
https://www.oecd.org/corruption/acn/OECD-ACN-Kazakhstan-4thRound-Monitoring-Report-RUS.pdf
https://www.oecd.org/corruption/acn/OECD-ACN-Kazakhstan-4thRound-Monitoring-Report-RUS.pdf

A.A. Naizabekov

introduction of effective external monitoring. This
will help to identify cases of academic dishonesty in
written works performance. A favorable factor that
minimizes the factors of corruption risks will be the
adoption of uniform rules of academic integrity by
country’s universities.

It is established that the low level of wages is one
of the reasons for corruption prosperity in various
sectors of the public sector, including education.
The higher education system of the Republic of
Kazakhstan confirms this fact.

As civil servants, employees of the higher
education sector of the Republic of Kazakhstan
receive a salary in accordance with the existing
wage system. The salary of teachers and employees
of the administrative staff of universities increases
with the growth of seniority and scientific merit,
while the increase can be very significant.

For example, difference in the level of monthly
income between lecturers of the lowest and highest
categories is about 45%, and between novice
teachers and their colleagues on the verge of
retirement — more than 20%. Those at the top of the
salary scale earn 76% more than their colleagues
just starting their professional careers (https://www.
oecd.org/corruption/acn/OECD-ACN-Kazakhstan-
4thRound-Monitoring-Report-RUS.pdf).

Even the highest-paid public university teachers
earn less than those in other professions with similar
qualifications.

According to the results of the research in the
field of academic integrity in other countries, it was
revealed that only an increase in wages, without
the use of other anti-corruption measures, does not
lead to reduction in corruption risks. It has become
normal for university teachers to work in several

places, and often many people try to find unofficial
sources of income. By itself, implementation of
additional activities does not contradict the law,
but experts believe that this practice contributes
to appearance of corruption, since due to lack of
time and lack of motivation; teachers are negligent
in their professional duties. In this regard,
implementation of part-time activities by teachers
in several places, contribute to appearance of
corruption.

According to experts, bringing wages in higher
education in line with professions in other areas of
the economy is necessary to eliminate the risk of
corruption.

Conclusion

As practice shows, and the analysis itself as a
whole, corruption risks in the university environment
require scientific study. In the course of the study, it
was revealed that presence of corruption risks, which
were presented in this article, are of a critical nature,
namely they are low wages, academic dishonesty,
violations in distribution of state grants. To further
minimize corruption risks, a well-coordinated
systematic work on combating corruption in higher
education institutions is required; organizational
work is required to counteract corruption, during
which it will minimize the factors of corruption
risk, and, most likely, exclude their subsequent
detection. Activities aimed at preventing the
mentioned corruption risks in this article in the
field of higher education can significantly affect
corruption reduction, which will undoubtedly affect
the quality of educational process and the image of
the university as a whole.
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rAQBOM FOCYAQpPCTBA, MAPAAMEHTOM U MPaBUTEAbCTBOM. Beab HackoAbko yeTko B OCHOBHOM 3akoHe
CTpaHbl BYAYT OMpPeAeAeHbl MX CTaTyChl, @ TAKXKE OTPAXKEHO CTPEMAEHME KOHKPETHbIX MOAUTUKOB M
YNPaBAEHLIEB AEMCTBOBAaTb COO6LLA HA MOAB3Y AIOAE, HACTOABKO LIEAEYCTPEMAEHHO, MPOGECCUOHAABHO
1 3(pPEKTUBHO rOCYAAPCTBO B OCYLLECTBAEHMU CBOErO FAABHOMO MpeAHa3HaudeHust no obecrnedyeHuto
npae 1 cBo60A YEAOBEKa, ero AOCTOMHOM >KM3HU, KOHKYPEHTOCMOCOOHOCTU CTPaHbI.

OCHOBHOW aKLIeHT B HAQyYHOM UCCAEAOBAHMM CAEAAH Ha aHaAM3e OCHOBHbIX MPUHLMIMOB, KOTOPbIE
AeXaT B OCHOBE OpraHuM3aumm U AeSTeAbHOCTM Ka3axCTAaHCKOWM CUCTeMbl OPraHOB rOCYAApPCTBEHHOW
BAACTU: CYBEpeHUTeTa, EAMHCTBA U Pa3AEAEHNS BAACTEN.

Bce BbilEN3AOXKEHHOE MO3BOAUT MOMOAHUTH 3HAHWMS KOMMAEKCHOM MHOpMaLIMer O CTAaHOBAEHNM
M YKPENAEeHUM KOHCTUTYLMOHAAM3MA, COBEPLUEHCTBOBAHMM OTAEAbHbIX MHCTUTYTOB, COCTABASIIOLLMX
HecyLume KOHCTpYyKummn [ocyaapcTBeHHOM He3aBMCMMOCTH, B TOM YMCAE O CUCTEME TOCYAAPCTBEHHbIX
opraHoB Pecny6Ankn KasaxcTtaH, Mx reHesmnce 1 3BOAIOLIMM.

KAloueBble cAOBa: cuvcTeMa FOCYAQPCTBEHHBIX OpPraHOB, CyBEPeHWUTET, MPUMHUMI pasAeAeHus
BAACTel, eAMHCTBO CUCTEMbI, CUCTeMA CAEP>KEK 1 MPOTUBOBECOB.

N.K. Kalisheva*, Zh.T. Sairambaeva

Al-Farabi Kazakh National University, Kazakhstan, Almaty,
*e-mail: Nazhiya.Kalisheva@kaznu.kz

Constitutional principle of unity and division of state power
as a fundament for organization and agreed functioning of state bodies
in the Republic of Kazakhstan

The article stands for actual issues for sovereign Kazakhstan, in particular, consideration of the de-
veloping relations between highest state bodies: head of state, parliament and government. The clearer
their statuses are in the Constitution, as well as the aspiration of the certain polititians and managers to
work together for the benefit of the people, the more purposeful, professional and efficient the state is in
the implementing its main mission — to ensure human rights and freedoms, also to provide decent life of
each individual and the competitiveness of the country.

The major focus in the scientific research is put on the basic principles that consider the organization
and activities of the system of kazakh state bodies: sovereignty, unity and separation of powers.

All of the above will allow you to replenish your knowledge with complex information about the
formation and strengthening of constitutionalism, the improvement of specific institutions that support
the structure of Independence, also about the genesis and evolution of the state bodies of the Republic
of Kazakhstan.

Key words: the system of state bodies, sovereignty, the principle of separation of powers, the unity
of the system, the system of checks and balances.
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MemAaekeTTiK OUAIKTIH GipAiri MeH 6OAIHYiIHIH KOHCTUTYLIUSIAbIK, KaFMAATbI
KaszakcraH PecnyO6AnKacbIHAQFbl MEMAEKETTIK OpraHAAPAbIH, YHbIMAACTbIPbIAYDI
MeH YHMAeCIMA| XKYMBIC icTeyiHiH, Heri3i peTiHAe

byA Makana eremeH KasakcCTaH yLliH ©3eKkTi MaceAeAepre, atan anTKaHAQ >KOFapbl MEMAEKETTIK
opraHaap: MemaekeT 6Gacubicbl, [lapAameHT >kaHe YKIMET apacbiHAAfbl KaTblHACTApPAbl Kapayfa
apHaAfaH. ©uTkeHi eaaiH Herisri 3aHblHAQ oAapAblH MapTebeAepi alKbiH aHbIKTaAaAbl, COHAAN-AK,
HaKTbl casgcaTkepAep MeH GackapyllublAapAbIH aAAMAAPABIH MaaacbiHa GipAECin opekeT eTyre AereH
YMTbIAbICbI, aAAMHbIH KYKbIKTapbl MeH 60CTaHAbIKTapblH, OHbIH AaMbIKTbl ©MipiH, eAaiH 6Gacekere
KaBIAETTIAINIH KamTamacbl3 €Ty >KeHiHAeri ©3iHiH 6acTbl MakcaTblH >Ky3ere acblpyAa MeMAeKeT
MaKCaTTbl, KBCIOM XaHe TUIMAT TYpAE KepiHic TabaAbl.

KenTereH fbIAbIMW 3epTTEYAE MEMAEKETTIK OMAIK OpraHAApbIHbIH Ka3aKCTaHAbBIK, >KyHeciH
YMbIMAQCTBIPY MEH KbI3METIHIH Heri3ri NpMHUMNTEPIH TaAAdyFa KaAam >KACaAAbl: OA >KYMEAEPAIH,
KaTapblHa GUAIKTIH ereMeHAIri, GipAiri >xoHe GeAiHYI CUSAKTbI (DaKTOpAAp >KaTaAbl.

XKorapblaa GasHAAAFAHAAPAbBIH, GapPAbIFbl  KOHCTUTYLIMOHAAM3MHIH, KAAbINTACybl MEH HbIFaiobl,
MEMAEKETTIK TOYEACI3AIKTIH TIpEK KOHCTPYKLMAAPBIH KYPaNTbIH XKEKEAETr€H MHCTUTYTTapAbl XKETIAAIPY
>KarAbl, OHbIH iWiHAe KasakcraH PecrybAMKacbiHbIH, MEMAEKETTIK OpraHAapbIHbIH, XKYHeCi, 0OAapAbIH
reHe3MCi MEH SBOAIOLIMSChI TYPaAbl KELLIEHA aKknapat >KeHiHAE BGIAIMAT TOAbIKTbIPYFa MyMKIHAIK 6Gepea;.

Ty#iH ce3aep: MEMAEKETTIK OpraHAap XKYMeci, ereMeHAiK, OUMAIKTIH GOAIHY KaFMAaTbl, >KYMEHiH,

GipAiri, TexxeMeAik api Tene-TeHAIK >Kyieci.

BBenenue

Ha coBpemenHoMm »3Tame Teopus pazleiacHUs
BJIACTH [IOABEPraeTCs IEPEOCMBbICIEHUIO. 1 ¢ TOukn
3peHus peanuil koHua XX Beka pa3JieJIeHUe BIacTh
€CTh TIJIaBHAs COCTaBIIOIIAs  «HOPUIUYECKOM
CBSI3aHHOCTH BJIACTH OCHOBHBIMU IIPaBaMU» U JIMIIb
OHa CIocoOHa 00eCeunTh TOCIIOACTBO MPaBa.

B ocHoBe opranuzanuu U I1eATeIbHOCTH Ka3ax-
CTaHCKOM CUCTEMBI OPraHOB rOCyAapCTBEHHOM Biac-
TH JIEKAT CJIEAYIOIIME MPUHLHUIBL CYBEPEHUTETA,
€IMHCTBA U pa3/IeTICHUs BiacTei.

Tak, cyBepeHUTET roCyJapCTBEHHOW BJIACTH
OCHOBBIBAETCSl HAa NPUHUMUIIE CYBEPEHUTETA HApPO-
Jla ¥ OCYIIECTBIISIETCS B popMe mpsiMoii (Herocpe/I-
CTBEHHO) W MPEACTABUTEIIEHON TEMOKPATHH.

Ilpuniun eauHCTBa rOCYJAapCTBEHHOW BJIACTH
03HAYyaeT, YTO CUCTEMa rOCYAapCTBEHHBIX OPTraHOB
JIEHCTBYET KAaK €IUHBIA OPraHW3M B paMKax CyBe-
PEHHOIO rocyAapcTBa.

B cooTrBercTBUM € NPUHIUIOM pa3leieHUs
BJIACTEH CHCTEMa T'OCYIapCTBEHHBIX OpraHoB Pec-
nyonuku Kazaxcran BkitouaeTr B ce0si OpraHbl
3aKOHO/IATEIbHOM, WCIIONIHUTENIFHOM ©  Cyaeo-
HOM BJIACTH, COOTBETCTBEHHO BBIMOJIHSIOIIUE CIIe-
JIYIOIIME OCHOBHBIE ()YHKIIMH: MPABOTBOPYECKYIO,
HCIIOJIHUTEIIbHO-PACIOPSAUTENBHYIO W MPaBO-
OXPaHUTENIBHYIO.

EnuncTBO rocynapcTBeHHOH BIacTH B COOT-
BETCTBUM C NPUHUUIIOM €€ pa3leleHUs] Ha 3aKO-
HOJATEIHHYIO, HCTIOJTHUTEIBHYIO U CY/ICOHYIO BETBH

— 9TO TeopeTHyecKass U 3aKOHOJaTelbHas OCHOBA,
Ha KOTOPOi Oa3upyeTcs cucreMa rocyJapCTBEHHBIX
OpraHoB. B Teopu# KOHCTUTYLIMOHHOTO MIPaBa 3TOT
NPUHLMI, B IIMPOKOM CMBICIE, pacCMaTpUBacTCs
B KauecCTBE OCHOBBI KOHCTUTYIIHOHHOTO CTpOS H
peanbHON cBOOOIBI YeTOBEKa, MOKa3aTessl JeMo-
KpatnyHocTu rocyaapcrsa (Kamumesa 2015). s
Jx. Jlokka n 11.-JI. MoHTeCKbE, 3aJIOKHUBIITAX OC-
HOBY CO3JalOLIEHCA TEOpUU pa3AeJIeHUsl BJIACTEM,
OCHOBHBIM apryMEHTOM SIBIISUIACh 3allliTa HEOTh-
e€MJIEMBIX TpaB 4YeJOBEKa OT MOCATATEeIhCTB TOCY-
JlapcTBa.

MarepuaJjbl © MeTOAbI

OCHOBHO# CMBICTT TOPU30HTAIBHOTO pa3Jiene-
HUS BJIACTU — HAJTMYME KOHCTUTYIIOHHOTO Oaanca
MEXIy TpeMs Pa3IMYHbIMU BETBsIMH BiacTu. Kak
orMeyaet B. UnpkuH, IPOTUBOPEUNBOE TOIKOBAHHE
MIPUHIMIA pa3/IelieHus] BIACTH emle B 31moxy IIpo-
CBEIICHUS MPUBEJIO K MYTAHUIIC U «... CMCIICHUIO
JIBYX TO CYIIECTBY Pa3HbIX MOAXOJO0B: pa3ciICHUs
BJIACTH, KOTOPOE OTCTAWUBAJIOCH C IMO3UIMH Opra-
HU3aLMOHHO-TIPABOBOM TOYKH 3pEHUs (TPU BETBH
BJIACTH, MPEICTABICHHBIC PA3UYHBIMU OpPTaHAMU)
W €JIMHCTBA BJIACTH, KOTOPOE TOJIKOBAJIOCH CHAavala
MIPEUMYIIIECTBEHHO C COIMOJIOTHYECKUX MO3UIIUI
(Yupxun 1997: 80).

KOHCTHTYIIMOHHO 3aKPEIICHHOE SIMHCTBO TO-
CYJITapCTBEHHOMW BJIACTH W €€ pa3JIelICHUEC Ha BETBU
HMEeT LENbI0 OrPaHUYCHUE OJHON BETBH BIIACTH
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IOpyroi. PaznuyHble ee BETBH B3aMMHO YPaBHOBE-
IIMBAIOT APYT ApyTa, JeWCTBYS, KaK CHCTEMA CHIep-
XKEK ¥ TPOTUBOBECOB, MPENOTBpAaIlas MOHOIOJH-
3alMI0 BIACTH KAaKUM-ITHOO OJHUM WHCTUTYTOM
rocynapcTBa.

PaspeneHne equHON rocyJapCTBEHHON BIIACTH
Ha TPU BETBHU IpecielyeT Takxke LeJb 00ecneynTh
mpaBa 1 cBOOOIBI TPaXKIaH, PEXKUM 3aKOHHOCTH.

Cornacio Konctutynuu, Ha oO0Imerocyaap-
CTBEHHOM ypOBHE 3aKOHOIATEIbHYIO BIIACTH OCY-
mectBisieT IlapimamenT, ucnonHuteabHyo — Ilpa-
BUTEINBCTBO, a CyieOHy10 — BepxoBHblii Cya. Brimre
PAaCCMOTPEHHBIH TPHUHIWI Ppa3JeieHus] BiacTei
Jasiee peannsyeTcss 1 KOHKPETH3UPYETCsS B HOpMax
Koncturymnuu, onpenenstomux cratyc llpesunnen-
ta, [lapnamenta, IIpaButenscrBa, KoncTuTymon-
nvoro Cosera u cynoB PeciyOonnku Kazaxcras.

Heo0xomumo oTMETHTB, YTO TeOpusi pasfene-
HUS BJAacTed SBUJIACHh OJHUM W3 OCHOBHBIX T'apaH-
TOB IIpaB U CBOGO}I YCJIOBCKa MMCHHO B TE€X CTpa-
Hax, A€ peanu3aluusl NaHHOH KOHLENIHMH HUMEeT
HauOoyiee TPOYHBIE TPATUINH, JTEMOKPATUIECKIE
MPUHIUIILEI HAIIA CaMO€ HINMPOKOEC IMMPUMCHCHUC.

Eme oaHO mpeuMyIecTBO ToCyIapCTBEHHOU
CHUCTEMBI, OCHOBAHHOH Ha BHIIIEO003HAYEHHOM
MPUHIKIE, — 3TO OTHOCHTENbHAs CTAOMIBHOCTH
BHYTPHIIOIUTUYECKOTO TOJOXKEHHUSI TOCYIapCcTBa,
[IOTOMY 4TO pa3/ieJieHHe BJIACTE MO3BOJSET BHI-
XOIUTh U3 KPUTUYCCKUX CI/ITyaHI/Iﬁ Ha OCHOBE HOpM
KOHCTUTYLIMH, MTOCKOJBKY coriacHo KoHctutynuun
(ct. 3) «rocymapcTBeHHas BiacTh B PecmyOnmke
CaAUHaA». EI{I/IHCTBO CUCTCMbI TOCYHapCTBCHHBIX
opraHoB PecnyOnuku Kaszaxcran o0ycnoBieHo
TEM, 9TO 3Ta CHCTEMa OCHOBBIBAETCS Ha rocymaap-
CTBEHHOMU 1enoctHocTy Pecnyonuku KaszaxcraH, Ha
€JIMHCTBE CHCTEMBI TOCYIapCTBEHHOW BIIACTH.

ITo yreepxaenmio A.K. Koroma, emmHOpas-
JIeJIbHOCTh TOCYNapCTBEHHOM BIIACTH HE SBISETCA
OJTHOBPEMEHHO IMPOCTHIM pa3rpaHUYCHUEM KOMIIe-
TCHIIUN I'OCYy1apCTBEHHBIX OPraHOB!: «BeTBHu Bnactn
rOCyJapcTBa BEPXOBHBI, KaX/1asi CAMOCTOSITEIbHA B
cBoeil cepe GyHKUMI TOCynapcTBa, BO3TIIABIIsSAE-
Moro [Ipe3nneHTomM 1 Cornacyromero ux AesTelb-
HOCTB, HO Ka)KAasl U3 BETBEH BIACTH 3TOTO TOCYAap-
CTBa HE IOJIHOBJIACTHA; B3aWMOJICHCTBYS, OHH HE
OOJDKHBI BMEHIUMBATHECA B [I€JIa U MMOAMCHATH JApPYyr
apyra.

Takum 00pa3om, THUIITE TOIBEKO CACPKUBASI BO3-
MOXHBIN ITPOU3BOJL, APYT APYra, IpU 3TOM B3aUMO-
JOTIONHSS AEATENbHOCTh, BETBH T'OCYJapCTBEHHON
BIIACTH YPaBHOBEUIMBAIOT OTHOIICHUS WHIWBHIY-
anbpHOIl cBOOOABI M OOIIECTBEHHOW HEOO0XOAUMO-
CTH, a TaKXe CIyKaT X TAPMOHUYHOMY Pa3BUTHIO
B mesmom» (Kotor 1996: 137).
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[IpuHnun pasneneHus BiacTed NpeAroiaraer
MepeMEIIeHNE [IEHTPa TSHKECTH BIIACTHBIX ITOJIHO-
MOYMH W JAWHAMHYECKOE paBHOBecHe cdep HxX
MPUMEHEHUS C aKIIeHTOM Ha aJeKBaTHOW BPEMEHHU
¢opme npasienus. B Kazaxcrane takoit ¢opmoit
MIPaBJICHUS MOIJIa CTAaTh U CTaja MPE3UICHTCKas pe-
cryOnuka.

Pe3yabTaThl U 00CyKIEHUS

Crenyert y4uThIBaTh, 4TO BETBH BIACTH — 3TO, B
MEPBYIO OYepelb, IIEMEHTHI €IHHOTO LEJIOTO, T.€.
CUCTEMBI IrOCy1apCTBeHHOM BiIacTu. OHU TOJIKHBI
B3aUMOJICICTBOBATh, UHAYE T'OBOPS, EHCTBOBAThH
COBOKYITHO W WHTerpupoBaHHO. Ocolyio cumiry
npuodpeTaeT 37ech U MPUHIIUI B3aUMO3aBUCUMO-
CTH W B3aMMOBIIASHHS — KaK CHCTEMa OIIPEIeIsi-
eT (M U3MEHSET) HEKOTOPhIE Ka4eCcTBA DJIEMEHTOB,
TaK U DJIEMEHTHI OKAa3bIBAIOT BIUSHUE HA KAYECTBO
cucrteMmsbl. [loatomy derBepras cdepa — 310 chepa
MapuTeTa TpeX BETBEH BIIACTH, TJ€ BCE OHU PaBHO-
MpPaBHBI, TAC PEUICHUS NPUHUMAIOTCS Ha OCHOBE
BCEOOIIEro COTIAacusi CTOPOH, KOHCEHCYca, KOTO-
pBI JIOCTHTAETCsI MOCPEJACTBOM aKTHBHOTO ydYa-
CTHS IPE3UJICHTA.

Tonpko TpPaBHIBLHO COANAHCUPOBAHHBINA IIPH-
OpHUTET OTpaXkaeT HEOOXOJWMOCTh HAINYHS IeH-
Tpa BIAaCTH Kak ()aKTUYECKOTO CHMBOJIA €IUHCTBA
rocynapctBa. TakuM IEHTPOM BIACTH CPEIH APY-
IUX MOJUTHYECKUX HMHCTUTYTOB CTPaHbl BBICTYIIACT
MPE3UICHT CTPaHBI, JEATEILHOCTU KOTOPOTO IPH-
Cyllle B3aUMOIIPOHUKHOBEHHE AJIEMEHTOB TOCyIap-
crBenHol npestrenbHOCTH (KacsiMOGekoB 2003: 30).
WHCTUTYT Mpe3uIeHTCTBA BOZHUKAET, KaK CTpeMIIe-
HUE CIIEP)KUBATh U yPAaBHOBEIIMBATH BCE TPU BUAA
Biactd. EAMHCTBO TOCYAapcTBEHHOH BIIACTH B CO-
OTBETCTBUHU C TPUHIMIIOM €€ pa3jciieHHs Ha TPH
BETBU PEIIaeT CIEAYONUe 3a1a4H:

- BO-TIEPBBIX, peau3anus 3TOro NPUHIINIA Be-
JIET K pa3ielICHHI0 TPyAa MEXIy OpraHaMu rocy-
JlapcTBa, OTCIOJA PE3yIbTATUBHOCTh UX JEATEIHHO-
ctu. Kaxplil opran cnenyaiusupyercs Ha «CBOE»
pabote. Co3nmarorcsi ycnoBusi pocta npogeccruoHa-
JTU3Ma TOCCITY KaIlHX;

- BO-BTOPBIX, PeIIaeTcs CIoXKHeHmas npobiema
— CO3/ITaHKe HeTIPEPHIBHO JICUCTBYIOIIETO KOHCTUTY-
[IMOHHOTO B3aWMOKOHTPOJIS BBICIIMX OPTaHOB TO-
cynapcTBa. OTO TNpeaynpexnaeT CocpepoToYeHHe
BJIACTH B PyKax OJIHOTO M3 OPTaHOB U YCTAaHOBJICHHE
JUKTATYPhI;

- B-TPEThUX, YMEJIOE HCIIOJIb30BAHUE MPHUHIIU-
Ta pa3/ieJIeHHus BIACTEeH B3aMMOYCHIIUBAET BBICIIIHE
OpraHbl TOCY/IapCTBa M TMOBBIIIACT UX aBTOPUTET B
oOrecTBe.



H.X. Kamumesa, X.T. Caiipambaena

Takum o00pa3oM, TpaguIMOHHAS KOHIICTIIIUS
pazzieneHus BIacTel Ha 3aKOHOAATEIbHYIO, UCIIOJ-
HUTEIILHYIO U CYICOHYI0 IPUMEHUTEIBLHO K COBpe-
MeHHOMY KazaxcTrany momKHAa MOHUMAThCS HE KaK
JIEJIEX BJIACTH, a KaK CO3JaHUE CUCTEMBI CACPKEK U
MIPOTHUBOBECOB, CIIOCOOCTBYIOIINX OSCIPEIATCTBCH-
HOMY OCYILECTBJICHUIO BCEMU BETBSIMU BJIACTH CBO-
X QYHKIHA. AKCHOMOU TIPH 3TOM SIBIISIETCS TO, 9TO
HE3aBUCUMOCTh M CAMOCTOSITEIIbHOCTh KaXKIOM M3
TpeX BETBEH BIIACTH, U 0COOEHHO 3aKOHOIATEIEHOM
Y UCTIOJTHUTEIHHOH, HE JTOJKHBI OBITh TPEMSTCTBH-
€M K UX B3aUMOJICUCTBUIO.

Kaxk BuguM, coBpeMeHHOE IOHUMaHUE pa3zaeiie-
HUS BJIACTH BKITFOUAET B ceOsI IBa aCTIEKTa: B3aWUMO-
OTHOILIEHUS 3aKOHOAATEIbHOM, UCIIOJIHUTENBHON 1
CyneOHOH BiacTeil; B3aMMOOTHOIICHUS LEHTPab-
HBIX U PETHOHAIBHBIX (MECTHBIX) OPTaHOB TOCyIap-
CTBEHHOH BJIACTH.

Jna ocymectneHust PyHKIUNA TOCYJapCTBEH-
HOM BIACTH €€ OTAEIbHBIC 3BECHBS HAICIIAIOTCS
KOMILJIEKCOM IOJIHOMOYMU W BIIpaBe ICHCTBOBATh
CaMOCTOSATENIbHO, BO MHOIOM HE3aBUCHUMO APYT OT
JIpyTa, COXpaHss phlYard B3aUMHOTO CHECPKUBAHUS
Y KOHTPOJIS.

Bo mHOTHX coBpemenHbix ctpanax CHI' ¢pyHK-
[IMOHUPOBAHUE TOCYJAPCTBEHHBIX OpPraHOB Ha
OCHOBE MPUHLHUIIA Pa3[eICHUs BIACTEH OCYILIECT-
BIISIETCSI TIPU TIOMOIIM aBTOPUTETHOTO apOWTpa,
00€CTIeunBaONIETO MOJUTHICCKYI0 H DKOHOMHYE-
CKYIO0 CTa0WIBHOCTh, KaKOBBIM siBIsieTcst [lpesu-
JIEHT — XpaHUTEIb OCHOB KOHCTUTYLIHOHHOT'O CTPOS,
KOTOPBIN HE TOJIBKO OJUIIETBOPSIET €IUHCTBO HAPO-
Jla, TOCyIapcTBa BHYTPH CTPaHKI U BOBHE, HO U 00€-
CredrBaeT HEeoOXOAWMOE B3aUMOJEHCTBHE TOCY-
JIapCTBEHHBIX BJACTEH, YCTOMYMBOCTh MEXaHH3Ma
rocygapctBeHHou Biactu. [Ipu 3ToM BeTBU BiacTu
— 3aKOHOJATeNbHAasl, UCTIOJHHUTEIbHAS U CyAeOHas
— OCYIIECTBISIIOT YCTaHOBIEHHYI0 KoHcTUTymme
U 3aKOHaMU JESTENbHOCTD, T.€. 3aKOHOAATEIbCTBY-
10T, YIPABIISIOT, OCYIIECTBISIOT TipaBocyaue (Pa3-
ymoBa 2003: 17).

Haxoneu, pazneneHue BiIacTeil HE UCKIIOUYAET,
a TPENIToIaraeT uX KOOMEePaIuio, CHHXPOHU3AIIHIO
UX YCWINH B PEHICHUU BAXKHEUIIINX 33144, CTOSIIIUX
nepeq rocynapctBoM u odOmectBoM. OOocTpeHme
OTHOIIEHUN MEXIy BIACTSIMH, OCOOCHHO MEXIY
3aKOHOJIATEJILHOM W HCIOJHUTEILHOM, CIIOCOOHO
pe3Ko ocnabuTh U Jake Mapaan30BaTh yIpaBleHHE
ctpanoii. [ToaroMy HE0OXOAMMO H0OMBATHCS €UH-
CTBa CUCTEMBbI TOCYJaPCTBEHHBIX OPTaHOB BIIACTH.

s peanuzanuu CUCTEMBI «CACPKEK U MPOTHU-
BOBECOB» KpailHE aKTyaJIbHO TTIOCTPOCHHE TPABUITE-
HBIX B3aMMOOTHOIIEHUN MEXIy BETBSIMU BIIACTH.
Hanpumep, m3ydas mpobiemMbl TOCYIapCTBEHHOU

Biractu B Pecny6muke Kazaxcran, yuensii O.K.
KonabaeB emie aBa necaTuieTHsi Ha3ajg OTMEdal,
4TO, «00Janasi 3HAUUTEIbHBIMU MOJTHOMOYHMAMHU U
MOII[HBIM aIIapaToM, UCTIOJTHUTEIbHAS BIACTh CIIO-
co0Ha moAMATH TOA ceOs HEe TOJIBKO 3aKOHOAATEIb-
HEIE, HO Jake W cyaeOHbIe opraHsl. B 3To# cBsI3n
BaXXHO TOCTAaBUTh HAAEKHBIA 3aCJIOH Ha IMyTH €e
MPEBpAaIeHNs] B MOHOIIONHMCTA BIAacTH, 00ecieunB
OCYILIECTBIICHUE €€ AEATENbHOCTH JIHUIIb B paMKax
3aKOHA, B YCIOBMSIX MOAKOHTPOJIBHOCTH U TIOAOT-
YETHOCTH 3aKoHozaTenbHOH Biact» (Komabaes
1999: 143-144).

[TocraBneHHas erie B MpOrpaMMHOM JOKYMEH-
Te «Crparerus «Kazaxcran — 2050» axTyanbHas
1enb — c(OpMUPOBATH HOBBIA THIT TOCYIapCTBEH-
HOTO YNpaBieHMs, OTBEYAIOIErO 3aJayaM CIyxkKe-
HUS OOLIECTBY M YKPEIUIEHHs TOCYIapCTBEHHOCTH,
3ByunT u B [locmanum Ilpesunenta PecnyGnuku
Kazaxcran K.-XX.K. TokaeBa ot 2 centsiops 2019
rofa, r1€ OTMEYAeTCsl, YTO BAXKHBIM SIBIISETCSI BO-
MpoC  MOJEPHH3ANH  OOIIEeCTBEHHO-TIOIUTHYE-
CKOM JKM3HH CTPaHBbI, IPH 3TOM NpPECIIEAYeTCs 1eNb
«Cunpnslii [Ipe3unent — BnusarenbHblid [lapaamenT
—nopoTuetHoe [IpaBUTENBCTBO» Yepes YKpeIuieHne
rOCYJapCTBEHHBIX HHCTUTYTOB H Iepe]] 00IeCTBOM
CTAaBUTCSI 3a[1a4a — BOIUIOTUTH B JKU3Hb KOHILICTILIUIO
«CrnpImaniero rocyapctsa», Kotopoe Oyner ome-
patuBHO ¥ 3()()EKTUBHO pearupoBaTh Ha BCE KOH-
CTpyKTHUBHBIE 3ampochkl rpaxnaH (http://adilet.zan.
kz/rus/docs /U1900000152).

Hagno ormeTuts, uto B naHHOM Ilocnanuu Bek-
TOPOM YCHJICHHS 3aLllUThI IPaB rpaxaaH U ux 0e3-
OIMAacCHOCTU O0O3HAYCHBI TIIyOOKHE PePOpMBI Cy-
neOHON W MPaBOOXPAHMUTENBFHONH CHUCTEM. AKIEHT
c/enaH Ha HeoOXOOMMOCTU OCYLIECTBUTH PAJ ce-
PBE3HBIX Mep MO0 YIYYIIEHUIO KayecTBa CyAEOHBIX
peILIeHHH, a 715l STOT0 HE0OXOIUMO MPOBEACHUE UX
TIIATEIBHOIO aHalu3a, OOeclieueHHe eauHooOpa-
3usl CyIeOHON NPAKTUKH.

CropaBeanMBO OTMEYaeTCs, YTO B MyOJMYHO-
IIPaBOBBIX CHOPAxX MpH 00KaJOBAaHMM PELICHUIl U
JICHCTBUI OPraHOB BJIACTU I'PAK/JAHE 3a4aCTyH0 Ha-
XOASTCS B HEpaBHBIX ycloBHAX. C yBEpEHHOCTHIO
MO>KHO KOHCTaTHPOBAaTh, YTO MX BO3MOYXHOCTH He-
COM3MEpPHUMBI ¢ pecypcaMu rocanmapata. [loatomy
U HEoOXOJOMMO IIaBHOE BHEAPEHHE aIMHUHHUCTpa-
TUBHOHM FOCTHIIMH, KaK 0COOOT0 MEXaHHW3Ma paspe-
LIEHHS CIIOPOB, HUBENHUPYIOLIETO 3Ty Pa3HUILY.

B Hacrosimiee Bpemsi «Takue Aeia IOKa pac-
CMaTpUBAIOTCA B TMOPSAKE TPa)kKTaHCKOTO CyJO-
MPOU3BOJCTBA, YTO NPOTUBOPEUUT HX MyOIMYHO-
NpaBoBOil mpupoae. AIMUHUCTPATUBHAS FOCTULUS
3¢ pexTHBHO (HYHKIIMOHUPYET BO MHOTHX CTpaHaX,
U 3apeKOMEeHIoBasa ce0sl B KauecTBE Ba)KHEWUIIETO
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MPaBOBOI'O MHCTPYMEHTa 3aIUTHl MpaB M CBOOOX
4eJloBeKa M I'pakAaHuHa». Brpens mpu pasperie-
HUH CIIOPOB CyA OyZeT BIpaBe HHUIIMUPOBATH COOp
JOTIOJTHUTENIBHBIX 10Ka3aTeNbCTB, OTBETCTBEHHOCTh
3a cOOp KOTOPBIX JISDKET Ha IOCYIapCTBEHHBIN Op-
raH, a He Ha TpaKJIaHUHA WiIu Ou3Hec. Bee mpoTu-
BOpEYHsl U HESCHOCTH 3aKOHOIATEIbCTBA JOJKHBI
TPaKTOBATHLCS B MOJIb3Y I'PAsKAAH.

Ot uneun o3ByueHsl [Ipesunentom Pecmy6mm-
ku Kazaxcran K.-XK.K. TokaeBbim u B Ilocnanuu
ot 1 cents6ps 2020 roma, rme [maBa rocymapcTsa
OTMEUaeT, YTO B Hallel CTpaHe HEOOXOIUMO YKO-
PCHHUTH MPOYHYIO CHCTEMY «OTBETCTBEHHOE TO-
CyZIlapCTBO — OTBETCTBEHHOE OOIIECTBO — OTBET-
crBeHHBIH 4enoBek» (http://adilet.zan.kz/rus/docs/
K2000002020/info).

HecmoTpst Ha TO, YTO B CBOEW COBOKYIIHOCTH
rocyaapcTBeHHble opranbl Pecnyonukn Kazaxcran
00pasyIoT eANHYIO0 CHUCTEMY, O0YCIOBIECHHYIO TEM,
YTO 3Ta CHCTEMa OCHOBBIBAETCS Ha TOCYAapCTBEH-
HOW LEJIOCTHOCTH peclyONuKH, HA €AMHCTBE CH-
CTEMBI TOCYIaPCTBEHHOM BIIACTH, CYILIECTBYET pa3-
IrpaHUYEeHNE TPEIMETOB BEACHHS M TOJHOMOYHMA
MEXIy roCylapCTBEHHBIMU OpraHaMH B IIEHTpE U
Ha MecTax. B 3Toi# cBS3M MOXXHO OOpaTHTh BHUMA-
HHE Ha 5 oOIIeHAITMOHANBLHEIN npuoputeT «HoBas
MOJI€Tb TOCYJApCTBEHHOTO YINpPaBIEHUA», KOTO-
pbIii UMeeT MecTo u3JiokeHusl B Ykaze IIpesujien-
ta Kazaxcrana «O0 yTBepkaenun HammonansHOTO
iana pasButus PecryOmuku Kazaxcran mo 2025
rofia ¥ MpU3HAHUH YTPATUBIIMMHU CHIIy HEKOTOPBIX
ykazoB lIpesunenta PecrryOnuku Kazaxcran», cyTh
KOTOPOTO 3aKiovaercst B ToM, yto B Kazaxcrane
OyZeT MOCTENeHHOE OCYLIECTBIEHHE Iiepexona Ha
HOBYIO MOJIeNIb T'OCYJapCTBEHHOI'O YIIPaBJIEHUS C
TEM, YTOOBI YJIyUYIINTh B3aUMOJACHCTBHE TIpakAaH
C TOCYIapCTBOM, TOBBICHUTEH 3(PPEKTUBHOCTH TOCY-
JApCTBEHHOI'O TJIAaHUPOBAaHMSA, ONTHUMH3HPOBATH
rOCyJapCTBEHHBIN anmapar 1 TeM CaMbIM ITOBBICHTh
KadecTBO KaJpPOBOTO COCTaBa TOCYIapPCTBEHHOM
CITy>kOBI, IPOAKTUBHOTO (hopMaTa OKa3aHHUs Trocy-
JapCTBEHHBIX yCIYT.

Bce BrlmeckazanHoe, B CBOIO odepenb, OyaeT
CIOCOOCTBOBATH MOBBIICHHUIO Y3PPEKTUBHOCTH KBa-
surocyaapctBeHHoro cexropa (https: //adilet. zan.
kz/rus /docs /U1800000636).

OO0 >TOM YEeTKO CKa3aHO B MPHHATOW YKa3zoM
[Ipesunenta PK ot 26 ¢espans 2021 rona «Kon-
LENIIH Pa3BUTHS TOCYJApPCTBEHHOTO YIIPABICHUS B
Pecny6nuke Kazaxcran no 2030 roga: moctpoeHue
«4eNIOBEKOLICHTPUIHOM» Moaenu — «Jlroau mpexne
BCEro», TJIE aKIeHT ClIeaH Ha TO, YTO OTCYTCTBHE B
JESITENTBHOCTH TOCYJapCTBEHHBIX OPraHOB CHCTEM-
HOCTH, (HaIlp. B AEITEILHOCTH OOIIECTBECHHBIX CO-
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BETOB, KaK KOHCYJIbTATUBHO-COBEIIATENLHBIX Opra-
HOB TIPU TOCYJIapPCTBEHHBIX OpPTraHaxX U Jp.) MOXKET
MPUBECTH K (pparMeHTapHOCTH PETYITUPOBAHUS TIPO-
1ecca B3auMOJICHCTBHUS HACETICHNUSI C TOCY IApCTBEH-
HBIMH OpPTaHaMU, U HE JaTh B IMOJIHON MEpe UCTIONb-
30BaTh HMHCTPYMEHTHI OOIIECTBEHHOTO BOBIICUCHHUS
1 OOIIECTBEHHOTO KOHTPOJS B LIEJSX TOBBILICHUS
KauyeCcTBa rOCYapCTBEHHOTO YITPABICHUS.

Taxxe HE0OXOIMMO OTMETHTb, YTO PeaTH3aAIHS
3aJa4y U (QYHKIMH TOCYAapcTBa OCYIIECTBISCTCS
Yyepe3 OpraHbl roCcy1apCcTBa, OCPEICTBOM TOCy 1ap-
CTBEHHBIX CIyXaIluX, 0T MPOopeCCHOHAIEHON Aes-
TEJBHOCTH KOTOPBIX 3aBHCAT HaBEICHHE MOPSIKa
MPH UCTIOJHEHWN 3aKOHOB, TPEOJIOJIEHUE KOPPYII-
Y, U3JTHITHEH BOJIOKUTHI M OIOpPOKpaTU3Ma B ro-
CyJapCTBEHHOM YIPaBJICHUH, OKa3aHUE IpaXkJaHaM
Ka4eCTBEHHBIX TOCY/IaPCTBEHHBIX YCIYT, peallbHOe
obecrieyeHUE U 3aIUTa rapaHTHPOBaHHBIX KoHCTH-
Tyuueil mpaB ¥ cBoOO YenoBeKa U rpaxkaanuHa. U
MMO3TOMY TOJIBKO BBICOKOOPTAaHU30BAHHBIN M TIPO-
(eccHoHANBHBIN KOPITYC TOCYAapCTBEHHBIX CITyKa-
IIUX Bceraa ObLT M OYJIET OJIHUM M3 TapaHTOB yCIIe-
Xa BceX, HAMEYEHHBIX B cTpaHe pedopm (IlyiiceHoB
2016). HecoMHeHHO, MMEHHO 3aKOHOJATEIHHOE
3aKpEIUICHUE CHUCTEMBI I'OCYIapCTBEHHBIX OPraHOB
O3HaYaeT X (PyHKINOHHPOBAHHE HE 000COOIEHHO
JIpyT OT Jpyra, a COBMECTHO, U 3THM B3aMMOJICHi-
CTBUEM 00ECIIeUnBaeTCs HE TOIBKO 3 (EKTUBHOCTD
oTnpaBieHns (GYHKIHMHA TOCYIapCcTBa, HO M 3aIUTa
MpaB YeIoBeKa.

Taxoke ['maBoii rocygapcTBa oOpaleHO BHUMa-
HUE Ha TOT (PaKT, YTO TOCYJAPCTBEHHBIE OPTaHbI HE
3aWHTEPECOBAHbI, HHUIIMATHBHO pa3Melarb B OT-
KPBITOM JOCTyIle OQUIMAIBHYI0 HHPOPMAIHIO, a
€CIIM ¥ TIPEJI0CTaBIsIeTCs, TO (hopMaIbHO IO 3ampo-
Cy, 4TO CKa3bIBaeTCs Ha ypOBHE MH()OPMUPOBAHHO-
CTH HaCeJICHUS KacaTelbHO ACITeIbHOCTH roCynap-
creennoro ammapara (http://adilet.zan.kz/rus/docs/
U2100000522).

3akiaouenne

B cooTBeTcTBIY ¢ KOHCTUTYIIMOHHO 3aKpETJICH-
HOlt B Kazaxcrane mpe3umeHTCKON ¢GopMoil mpas-
JIEHUsI BBICTPAMBAIOTCS BCE OCTAJIbHBIE 3JIEMEHTHI
CHCTEMBI MpaBJCHUS, 00pa3ys OCOOBI MEXaHWU3M
«CHEPHKEK U IPOTUBOBECOBY.

Belcminm mpencTaBUTENBHBIM OpraHom Pecrry-
Oomuku sBusercs IlapmameHTt u, Kak yxe oTMmeda-
J0ch, corsacHo cT. 49 m. 1 Koncturyrmuu PK 1995
roZia OH OCYLIECTBIISICT 3aKOHOAATENbHbIE (DYHKIIMN
BILIOTH 10 KOHCTUTYIHOHHOH pedopmbr 2017 ropa.
[TapmameHT 3aKOHOIATENBHO pETyIUpyeT oOIie-
CTBEHHYIO JKHU3HEESITEIbHOCTh B CTpaHe U COACH-
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H.X. Kamumesa, X.T. Caiipambaena

CTByeT (OPMHUPOBAHUIO IIPABOBOTO TOCYAApPCTBA.
Ero xomnereHuus ycranaBiauBaercs KoHcTuTynu-
el U peanu3yeTcs Ha ero CeCCHsiX, B I€ATEIbHOCTH
ero [lanaT, ux OopraHoB U JEMyTaTOB.

Kak wm3BecTHO, HWCIIONHUTENbHBIE (YHKIHU B
Kazaxcrane ocymectsisger [IpaBuTenscTBO U B co-
OTBETCTBUU C M. 1. 1, 2 ctateu 64 Koncturynuu
JAaHHBIN pecmyOIMKaHCKUI OpTraH TakKe OCYIeCT-
BJSIET WMCIOJHUTENBHYIO BiacTh PecmyOnmmkn Ka-
3aXCTaH.

[IpaBUTETBCTBO BO3TJNABISIET CHCTEMY HWCIOJ-
HUTEIBHBIX OPTAHOB M OCYIIECTBISECT PYKOBOJICTBO
UX JeATeNbHOCTHI0. OHO SBISETCS KOJUIETHATBEHBIM
OpraHOM U B CBOEH AEATEIHHOCTH OTBETCTBEHHO
nepen IIpesunenrom u IlapaamenToMm.

B pasgene V Ha KOHCTHUTYIMOHHOM YypOBHE
3aKpemieH NpaBoBoil craryc IlpaButensctBa Pe-
cnyOonuku KazaxcraH, 4To MMeeT OTpaKCHHE U B
Koucrutynronnom 3akoHe o IlpaBurensctBe Pe-
cnyomuku Kazaxcram» ot 18 mexabpst 1995 ronma
(http://adilet.zan.kz/rus/docs/Z950002688 ). Umen-
HO B HHUX PacCKpbhIBAeTCs IOpPHIUYECKAs MPUPOJa
IIpaBuTennpCcTBa, OTpaKaeTCsl €T0 MECTO B CHUCTEME
TrOCY/IapCTBEHHBIX OPraHOB, a TaKKe MOAPOOHO Xa-
paKTepu3yeTcs ero AesITeIbHOCTb.

Bepxosnsiii Cyn Pecniyonuku Kazaxcran — Bbic-
niee 3BEHO CyJeOHOW CHCTEMBI, KOTOpOE paccma-
TPHUBAET JIeNa 10 NMEePBON WHCTAHIIMU B aIleJUIsAIH-
OHHOM, KacCallHOHHOM IOPSAJKE, PacCCMOTpPEHHBIE
0 TIEPBOY WHCTAHIIUY OOJIACTHBIMU Cy/IaMU; B HAJI-
30pPHOM TOpSIKE — BCE JeNia, PaCCMOTPEHHbBIE HU-
JKECTOSIIIIUMHE CYAaMH.

Enunas cucrema u mpaBoBoii craryc cyaoB Pe-
cyommkn KazaxcraH yCTaHOBIIGHBI U PETYIHPYIOT-
csa KoncrurynuonueM 3akoHoM «O cyneOHOM cu-
creMe u craryce cyneit Pecrryonuku Kazaxcrany ot

25 nexabpst 2000 rona (http://adilet.zan.kz/rus/docs/
7000000132 ).

B nenom, exnuHas cyBepeHHas rocylapCTBEH-
Hasl BJIACTH SIBIIAET COOOM CIIOKHOOPTaHM30BAHHBIN
MEXaHHU3M, CUCTEMY, COCTOSLIYIO U3 MOJCUCTEM
pa3HBIX ypoBHEH. B mpakTnyeckoM BOIIOLIEHUH B
cooTtBeTcTBHH ¢ KoHCTHTYLIMEH YacTh PyHKIHMH TO-
CyJIapCTBEHHOTO YIPaBJIEHNs HA TEPPUTOPHUH TIepe-
JlaeTcsl MECTHBIM opraHaM Biactu. B PecmyOnuke
Kazaxcran 310 periiaMeHTHpyeTCsl CTaThIMU pa3fe-
na VIII Koncrurynuu «MecTHOE rocyJapCTBEHHOE
YIPaBIEHHE U CAMOYIIPABICHUEY, 3aKOHOM O MECT-
HOM T'OCYJapCTBEHHOM YTIPaBJIEHWU U MECTHOM ca-
MOYIIpaBJICHUH.

B menoM, B HacTodmee BpeMs B CyBEPEHHOM
Kazaxcrane Hanumo nepepacrpeneieHne BIacTHO-
ro pecypca, KOTOPOe OCYIIECTBISETCA B KOOPIUHA-
tax «IIpesuaent — [lapnament — IIpaBUTEILCTBOY
C TIOCTENIEHHBIM YIPOYHEHHEM «IapIaMEHTCKOI0
KOMITOHEHTa» U MO3TalHOM AELEHTpalu3aluen mo
peanm3anuy NporpaMM Ha MeCTax.

Takum 00pa3oM, KOHCTUTYIHOHHO 3aKpeIlICH-
HOE €AMHCTBO TOCYJapCTBEHHOW BJIACTHU B COOT-
BETCTBUM C IPUHIUIIOM pa3elieHUusl e€¢ Ha TpH
BETBM — 3TO OpraHu3alis U OCYLIECTBJIEHHE TO-
CyIapCTBEHHOW BIIACTH, MPEXkAE BCEro, Ha oOIe-
rocylapCTBEHHOM YPOBHE, KOTOpasi MOXET OBITh
IIpUMEHEHAa B COOTBETCTBYIOIIMX paMKax M Ha
ypoBHe peruoHoB PecnyOnmkn Kazaxcran. [an-
HO€ KOHCTHUTYIIMOHHOE YCTAaHOBJIICHHE CIYXKHUT
MpaBOBON OCHOBOW ()YHKIMOHUPOBAHUS BCEHl CH-
CTeMBbl TOCYIAapCTBEHHBIX OpraHoB PecrmyOmnku
Kazaxcran, obecrieunBas Oecrnepeboiinyo padoTy
rocyJapcTBEHHOIO amnmnapara B LEelsIX pealnu3anuu
BHEIIHEH W BHYTpeHHeH mnonuTuku PecmyOnukm
Kazaxcras.
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KOHCTI/ITyIII/IOHHHﬁ IMIpUHOUIT €AUHCTBA U pasACJICHUs I‘OCyZ[apCTBeHHOﬁ BJIACTH ...

«Kazaxcran B HOBOI1 peasibHOCTH: BpeMs aercTBuil» [Dnekrponnsiii pecypce]: [locnanue K.-)K. K. Tokaesa Hapony Kazaxcra-
Ha ot 01.09.2020 roga. — Joctyn u3 MHpOpMaIIMOHHO-TIPaBOBOM CHCTEMBI HOPMAaTUBHBIX MPaBOBBIX akToB PK «Ominery. Pexum
noctyna: http://adilet.zan.kz/rus/docs/K2000002020/info

Koncturynmnonnsiit 3akon Pecriyomuku Kaszaxcran ot 18 mexabps 1995 r. N 2688. «O IlpaBurensctBe Pecmybmmku Kazax-
ctan» (BHeceHbI m3MeHeHus 3akoHoM PK ot 06.05.1999 r.) — Pexxum moctymna: http://adilet.zan.kz/rus/docs/Z950002688

O cyne6Hoit cucteme u cratyce cyneit [Texcr]: Koncrurynnonnsiii 3akon Pecrry6muku Kazaxcran ot 25 nexadps 2000 roga
Ne 132-11. Pexxum noctyma:// http://adilet.zan.kz/rus/docs/Z000000132

Pazymona JI.T. (2003) Ponb, 3agaun 1 3HaUCHHE YMPaBICHYECKOHW BIACTH B 0OIIEH CTPYKType rOCYIapCTBEHHOH BiacTH //
IIpaBo: Teopus u Ilpaktuxa. — M. —Ne 3. — C. 17-22.

Va3 [Ipesunenrta PK ot 26.2.2021r. Ne 522 «KoHuenmus pa3BuTHS TOCYyIapCTBEHHOTO ynpaBineHus B Pecrryonuke Kazaxcran
110 2030 roja: MOCTPOCHHUE «UEIIOBEKOIICHTPUYHOWY MoJenn — «JIroau mpexe Bceron». —Pexxum nocryna: http://adilet.zan.kz/rus/
docs/U2100000522

Va3 [Ipesunenra Pecnyomuku Kazaxcran ot 26 depans 2021 roma Ne 521 «O BHecenun u3MeHenuit B Yka3 [Ipesunenra
Pecny6nuku Kazaxcran ot 15 deBpanst 2018 roma Ne 636 «O0 yrBepskaeanu HanmonanpHoro miiana pa3sutus Pecyonikn Kazax-
ctad 10 2025 roaa ¥ Npu3HaHUY YTPATUBIIUMU CHIIy HEKOTOPBIX yKka30B IIpesunenta Pecniy6nuku Kazaxcrany». — Pexxum goctymna:
https: //adilet. zan. kz/rus /docs /U1800000636
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Ukaz Prezidenta Respubliki Kazakhstan ot 26 fevralya 2021 goda Ne 521 «O vnesenii izmeneny v Ukaz Prezidenta
Respubliki Kazakhstan ot 15 fevralya 2018 goda Ne 636 «Ob utverzhdenii Natsionalnogo plana razvitiya Respubliki Kazakhstan
do 2025 goda i priznanii utrativshimi silu nekotorykh ukazov Prezidenta Respubliki Kazakhstan» [Decree of the President of
the Republic of Kazakhstan dated 26.2.2021 No. 522 «The concept of public administration development in the Republic of
Kazakhstan until 2030: building a «khuman-centered model» — «People first»».] Rezhim dostupa: http://adilet.zan.kz/rus/docs/
U2100000522

Ukaz Prezidenta RK ot 26.2.2021g. Ne 522 «Kontseptsiya razvitiya gosudarstvennogo upravleniya v Respublike Kazakhstan
do 2030 goda: postroyeniye «chelovekotsentrichnoy» modeli — «Lyudi prezhde vsego»». [Decree of the President of the Republic
of Kazakhstan dated February 26, 2021 No. 521 «On Amendments to the Decree of the President of the Republic of Kazakhstan
dated February 15, 2018 No. 636 «On Approval of the National Development Plan of the Republic of Kazakhstan until 2025 and
Invalidation of Certain Decrees of the President of the Republic of Kazakhstan»]. — Rezhim dostupa: https: //adilet. zan. kz/rus /docs
/U1800000636
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ABOUT PRECONDITIONS OF CREATING
A UNIFIED ELECTRONIC PLATFORM FOR
THE PROFESSIONAL DEVELOPMENT OF PERSONNEL

This article discusses the preconditions of creating a unified electronic platform for the professional
development of personnel in 2020, which arose as a result of the fight against a new threat to all mankind
— the COVID-19 coronavirus pandemic. The main direction of the research is to study the possibility
of personnel improving their skills remotely. The practical significance of the work is expressed in the
justification that recognition in national legislation governing the training opportunities through the use
of a unified electronic platform, will serve as a tool to achieve the objectives of the national plan and
strategy of development of Kazakhstan in the sphere of the human capital development and digitaliza-
tion . The research used methods of studying and analyzing specialized literature, regulatory legal acts,
national statistics, comparing national legislation and the legislation of the Eurasian Economic Union
countries, together with a compiled SWOT analysis. The article analyzes the national experience in the
development of the institute for the arrangement of services in electronic form. The authors highlight
the strengths and weaknesses of the implementation of the proficient improvement prepare through the
utilize of a unified electronic platform. The authors conclude that the creation of such a platform will lead
to positive results in the development and modernization of labor relations and relations directly related
to labor relations. The materials of the article can be used by interested persons associated with the work
in the field of development of the institute for improving the qualification of personnel, and also within
the field of digitalization of educational services.

Key words: labor relations, professional development, e-learning, education.
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KaApAapAbIH, GIAIKTIAINIH apTTbIPY YLUiH GipbIHFad SAEKTPOHADI
naatcopma KYpyAbIH, aAFbILLIAPTTapbl TYpaAbl

byA Makarapa 6ykiA apamsatka >kaHa kayin — COVID-19 KopoHaBMpPYyC NMaHAEMUSICbIMEH Kypecy
HOTUXKECIHAE TybIHAAQFaH KaAPAAPAbIH GIAIKTIAITIH apTTbIpy yLiH GipbiHFai 3AEKTPOHAbI MAAT(oOpMa
KYPYAbiH 2020 >blAfa apHaAfaH aAFbIlLAPTTApPbl KApacTbipblAaAbl. 3epTTeyAiH Heridri 6afbiTbl —
KaAPAAPABIH, ©3 BIAIKTIAINIH KaliblKTaH apTTbipy MYMKIHAIMH 3epaeAey. JKyMbICTbIH MPaKTHUKAAbIK,
MaHbI3AbIAbIFbI — GipbIHFal SAEKTPOHAbI MAAT(OPMaHbl MarMAaAaHy apKbIAbl GIAIKTIAIKTI apTTbIpy
MYMKIHAITIH PETTENTIH epexkeAepAl YATTbIK, 3aHHaMmaaa 6ekiTy, KasakCcTaHHbIH YATTBIK, XKOCMapbl MeH
AaMy CTpaTermscCbiHbIH, LMPAAHABIPY >KOHE aAaMM KanMTaAAbl AAMbITY CaAaCblHAAFbl MakcaTTapbiHa
KOA XKETKi3y KypaAbl pETIHAE OPEKET ETETIHAIMH Herizaey. 3epTTeyAe apHarbl 9A€OMETTi, HOPMATMBTIK
KYKbBIKTBIK aKTIAEPAi, YATTbIK, CTaTUCTMKaHbl 3€pPAEAey >KoHe TaaAdy, EypasmsAblk, 3KOHOMMKAABIK,
0AQK, EAAEPIHIH, YATTBIK, 3aHHaMacbl MeH 3aHHAMacCblH CaAbICTbIPY BAICTEPi MakAaAaHbIAAbBI, COHAQM-
ak, SWOT-Tanaay >kacaaabl. Makanapaa 3A€KTPOHABI TYPAE KbISMET KOpCeTy MHCTUTYTbIH AAMbITY
CaAaCblHAQFbl YATTbIK, Toxipube TaaaaHaabl. ABTOpAap OipblHFal 3AEKTPOHAbI MAAT(OPMAHbI
namAaAaHy apkKbiAbl GIAIKTIAIKTI apTTbIpy MPOLECIH eHri3yAiH KYLITI )KOHe DACI3 >KaKTapblH ararn eTTi.
MyHaai naatdopMatbl Kypy eHOEK KaTbIHACTAPbIH XKaHE eHOEK KaTblHAaCTapbIMEH TikeAern 6anAaHbICTbI
KaTblHACTapAbl AAQMbITY MEH >KaHFbIPTYAbIH, OH HOTMXEAepiHe >eTKi3eTiHi TypaAbl TY>KblpbiIMAAP
KeATipiareH. Ocbl MaKaAaHbIH MaTEPUAAAAPbIH KAAPAAPAbIH, BIAIKTIAINIH apTTbIPY MHCTUTYTbIH AAMbITY
CaAaCblHAAFbI, COHAQM-aK, GiAiM 6epy KbI3MeTTepiH UMPAAHABIPYABI >KY3€re achblipy CaAaCbiHAAFbI
SKYMbICKA 6aNAQHBICTbI MYAAEAI TYAFAAQp MamAaAaHa aAaAbl.

Ty¥in ce3aep: enbek KaTbiHACTapPbl, GIAIKTIAIKTI apTTbIPY, SAEKTPOHABIK, KbIBMETTED, OKbITY.
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O npeAnocbIAKaX CO3AAHUS EAMHON SAEKTPOHHOM NAATC(hopMbl
AASI NOBbILUEHUs1 KBaAMPMKALIMM KaAPOB

B AaHHOWM cTaTbe paccMaTpmBaloTcsl Haspeswme 3a 2020 roa NPeAnoOCbIAKM CO3AAHUSI €AMHOM
SAEKTPOHHOM MAAT(OPMbI AASI MOBbILLEHNS KBAaAMMUKALIMM KAAPOB, BO3HUKLLNE BCAEACTBME 6OPbObI
C HOBOWM Yrpo30oi AAS BCEro 4eAoBedecTBa — MaHaemmn koponasumpyca COVID-19. OcCHOBHbIM
HamnpaBAEHUMEM UCCAEAOBAHMS  SIBASETCS  M3y4YeHMe BO3MOXXHOCTM KAApPOB MOBbIWATbL  CBOIO
KBaAMMKALMIO AMCTAHLUMOHHO. [TpakTuyeckas 3HauUMMOCTb paboTbl BbipaykeHa B 060CHOBaHUM TOTO,
YTO 3aKkpernAeHve B HaUMOHAAbHOM 3aKOHOAATEAbCTBE MOAOXKEHWI, PEryAMpYIOLLMX BO3MOXKHOCTb
MOBbILLEHUST KBaAMUKALMM MyTEM MCMOAb30BaHMS €AMHON 3AEKTPOHHOM MAAT(OPMbI, BbICTYMUT B
KauecTBe MHCTPYMEHTA AOCTMXKEHMS LieAei HaLMOHAAbHOIO MAaHA M cTpaTernmn pasBuTtmna KasaxcraHa
B cthepe undpoBM3aLmMM U PasBUTUM YEAOBEYECKOrO KanuntaAa. B nccaeaoBaHnm GbIAM MCMOAb30BaHbI
METOAbI M3YUeHUs M aHaAM3a CMELIMAAbHOM AUTEPATYPbl, HOPMATMBHbIX MPABOBbIX aKTOB, HALIMOHAAbHOM
CTATUCTUKM, CPAaBHEHUSI HALIMOHAABHOIO 3aKOHOAATEABCTBA M 3aKOHOAATEAbCTBA CTpaH EBpasuiickoro
3KOHOMMYECKOro COoi03a, a Takxke coctaBAeH SWOT-aHaAu3. B cTaTbe aHaAM3UpPYyeTCs HaUMOHAAbHbIN
onbIT B cpepe pasBUTUS MHCTUTYTa OKa3aHUS YCAYr B DAEKTPOHHOM BUAE. ABTOPaMM BbIAEAEHbI
CMAbHbIE U CAabble CTOPOHbI BHEAPEHMS TMPOLECCa MOBbILEHNS KBaAMMUKALMM MOCPEACTBOM
MUCMOAb30BaHNS €AMHOM DAEKTPOHHOM MAaTopMbl. [TprBeAeHbl BbIBOAbI O TOM, UYTO CO3AAHUE
TaKoM NAATOPMbI MPUBEAET K MOAOXUTEAbHbIM PE3yAbTaTaM PasBUTUS U MOAEPHM3ALIMM TPYAOBbIX
OTHOLLIEHWI M OTHOLLIEHMI, HEMOCPEACTBEHHO CBSI3aHHbIX C TPYAOBbIMWM. MaTtepuaabl CTaTbn MOTYT
OblTb MCMOAb30BaHbl 3aMHTEPECOBAHHbIMM AMLAMM, CBSI3aHHbIMKM C paboTon B cdepe pasBUTUS
MHCTUTYTa MOBbILIEHMS KBaAM(UKALMM KAaAPOB, a Takxke B cdepe OCyLeCcTBAeHUS LUMdPOoBM3aLIMM

006pa30BaTEAbHbIX YCAYT.

KAloueBble cAoBa: TPYyAOBble OTHOLUEHWMd, TOBbIlLEeHne KBa/\VICbMKaLI,l/II/I, IAEKTPOHHbIE YCAYTH,

obyueHme.

Introduction

As a result of the declaration of the COVID-19
coronavirus as a pandemic by the World Health
Organization in 2020, the leaders of countries on a
global scale, to protect the lives and health of their
citizens, took the necessary measures to combat the
new virus. These measures affected relations in all
spheres of social life, including labor relations. The
fight against the COVID-19 coronavirus pandemic
has led to the modernization of labor relations
between employees and employers through the
maximum possible implementation of labor
functions in an electronic format in remote access
mode.

For the primary time within the history of
independent Kazakhstan, on March 16, 2020, a state
of emergency on a national scale was introduced
based on the President’s (K.Tokayev) Decree as
known as On the introduction of a state of emergency
in Kazakhstan, with the quarantine introduction and
the adoption of prohibitive and restrictive measures,
which, among other things, affected labor relations
(https://online.zakon.kz/Lawyer).

Minister of Digital Development, Innovation,
and Aerospace Industry A.Zhumagaliyev called for

receiving public services online and noted that 80%
of these services can be obtained via the Internet
without contacting public service centers (https:/
www.zakon.kz).

Taking into account the situation in 2020, at the
forum «Digital 2021» held in Almaty on February
05, 2021, Prime Minister of Russia M.Mishustin
famous that in the conditions of self-isolation,
digital solutions have become the link of society
(https://www.zakon.kz).

Modernization of labor relations against the
background of the fight against the COVID-19
coronavirus pandemic has led to a few changes and
increments to the Kazakhstan’s labor legislation
through appropriations of the adoption of new laws:

- regarding the procedure for amendments and
additions to certain legislative acts in the labor field
(May 4, 2020, No. 321-VI Law);

- regarding issues related to changes and
additions to certain legislative acts in the field of
healthcare (July 7, 2020, No. 361-VI Law);

- regarding the issues of amendments and
additions to certain legislative acts in the field
of human resources services (December 19,
2020, No. 386-VI Law) (https://online.zakon.kz/
Lawyer).
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Material and Methods

The following methods were used in the
research: — the method of studying and analyzing
specialized literature (12 sources), regulatory legal
acts (18 sources), national statistics (3 sources),
etc. (12 sources); the method of comparing national
legislation and the legislation of the countries of
the Eurasian Economic Union (4 sources), the
method of compiling SWOT analysis. In total, 49
sources were used in the research. The analysis
of the domestic experience of the development of
the institute of the organization of the provision
of services in e-form is made. Through SWOT
analysis, the results of the research are highlighted —
the strengths and weaknesses of the implementation
of the professional development program through
the use of a unified e-platform.

The main part

Labor relations — relations between an employee
and an employer that emerge within the work out
of the rights and obligations stipulated by the
Kazakhstan’s labor legislation, the fundamentals
of the labor, collective agreement and acts of the
employer (https://online.zakon.kz/Lawyer). One of
the components of labor relations is to improve the
professional suitability of personnel by improving
their skills.

Personnel refers to the composition of employees
of a particular branch of activity, production, and
qualification is the degree of fitness and the level of
status for any sort of work (Ozhegov 1978: 239,250).

Worker capability — the level of information,
abilities, proficient aptitudes, and work involvement
of the worker (Yushkina 2016: 35).

Professional development, agreeing to the
Kazakhstan’s labor legislation, may be a form of
proficient preparing that permits you to preserve,
grow, develop and progress already procured
proficient information, abilities, and capacities.

The first President of Kazakhstan N. Nazarbayev
noted that knowledge, innovations, and ways of
their practical application are increasingly used
as a source of profit; a new type of economic
development makes it necessary for employees to
change their profession several times during their
lives, constantly improve their skills; the sphere
of education significantly intersects with the
economic sphere in the information society, and
educational activities become the most important
component of its economic development, a factor
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in overcoming backwardness; Continuing education
and adult education are becoming increasingly
important; recent decades have been characterized
by an acceleration in the updating of technologies
and knowledge in various fields of human activity
(https://online.zakon.kz/Lawyer).

By the No. 827 Kazakhstan Government’s decree
(December 12, 2017) was approved by the Digital
Kazakhstan program, the reason for this depends
on accelerating the development of the economy
and improving the quality of life of the population
through the use of computerized achievements
in the medium term, also to create conditions for
the transition of the economy of Kazakhstan to
a completely modern direction of improvement,
which guarantees the creation of a digital economy
in the long term. The Digital Kazakhstan program’s
most headings are aimed at the economic sectors
digitalization, the move to a computerized state, the
digital silk road implementation, the human capital
development, the innovative ecosystem creation
(https://primeminister.kz).

The Kazakhstan’s labor legislation creates
taking under consideration the time’s prerequisites.
Thereby, based on the Law, that was about
regarding the procedure for amendments and
additions to certain legislative acts in the labor field
(May 4, 2020, No. 321-VI), the provisions of the
Kazakhstan’s Labor Code were supplemented by
special concept of a unified data framework for
bookkeeping for work contracts, as well as the
plausibility of utilizing e-documents certified by an
e-computerized signature:

- the unified system of accounting for labor
contracts, according to the Kazakhstan’s Labor
Code (article 1), is an information system designed
to automate the accounting of labor contracts, labor
activity, and the number of employees;

- the employer issues acts, following the
Kazakhstan’s Labor Code (article 11), within its
competence under the Kazakhstan’s Labor Code
and other regulatory Kazakhstan’s legal acts,
agreements, the employment contract, collective
agreement. The employer’s acts are compiled in
writing or the form of an e-document certified by an
e-signature;

- an employment contract, by the Kazakhstan’s
Labor Code (article 33), is concluded in writing in
at least two copies and signed by the parties. The
conclusion of an employment contract, making
changes and additions to it can be made in the form
of an e-document certified by an e-computerized
signature (https://online.zakon.kz/Lawyer).
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The qualification of personnel is closely
interrelated with the labor relations between
employees and the employer and depending on
its level. A high level of capability influences the
measure of the compensation, the foundation of
motivating force installments to the worker within
the shape of individual additional charges and
stipends, advances career development, gives need
to staff diminishment, and a moo level can lead to
the end of work relations.

The Kazakhstan’s legislation sets up the rights
of employees to professional development, and for
some categories of employees, under the established
procedure, the duty of professional development is
fixed. For example, the duty to constantly improve
their skills is assigned, by the national legislation
(https://online.zakon.kz/Lawyer), to the taking
after work force: public servants, civil servants,
judges, advocates, legal consultants, private bailiffs,
notaries, judicial experts, etc.

Among the part states of the Eurasian Economic
Union (Armenia, Kazakhstan, Belarus, Kyrgyzstan,
Russia), there is a process of harmonization of
legislation, in connection with which, we conducted
a comparative analysis of labor legislation in the
field of professional development.

It may be vital to pass capability examinations
to perform work or to be designated to a position
that requires uncommon proficient information.
The necessities for capability and the method for
conducting capability examinations, following the
Armenia’s Labor Code (article 88), are built up by
the employer beneath the prerequisites of laws and
other lawful acts.

The employer, according to the Armenia’s
Labor Code (article 113), has the correct to end an
business contract concluded for an inconclusive
period, as well as an work contract concluded
for a unequivocal period, some time recently the
expiry of its legitimacy period in case of error
worker position or work performed, given that the
employer might, inside their capabilities advertised
to the representative another work comparing to his
proficient preparing, skills, health, and the employee
refused the offer of work.

Employees who have received a take note of
end of a work contract in case of non-compliance
of the representative with the position or work
performed, following the Armenia’s Labor Code
(article 201), may be sent for training or advanced
training in a specialty that meets the requirements
of the labor market. The procedure for their
professional training or professional development

is built up by the Armenia’s legislation (http://
www.parliament.am).

An employment contract, following the
Balarus’ Labor Code (article 42), concluded for an
inconclusive term and fixed-term work contract some
time recently the expiry of the legitimacy period can
be ended by the employer in case of error worker
position of the civil servant (profession working) or
the exercise of labor functions is conditioned by the
need for training, which motivates you to continue
doing this.

Employers ensure the professional development
of their employees in the cases and in accordance
with the the Balarus’ Labor Code (article 220").
In other cases, the need to improve the skills of
employees is determined by the employer.

Professional developmentofemployees is carried
out in institutions of additional adult education, other
educational institutions, other organizations that,
under the legislation, are allowed the proper to carry
out instructive exercises, implementing educational
programs of additional adult education.

For undergoing advanced training of employees,
employers are obliged to form the fundamental
conditions for combining work with getting fitting
instruction, to provide guarantees established by
the Labor Code, the collective agreement, the
agreement, the employment contract.

When the employer sends an employee for
advanced training, the employee is given with
ensures built up by the Government of Belarus or its
authorized bodies (https://online.zakon.kz/Lawyer).

which provided by the Kazakhstan’s Labor
Code (article 52),

Employers have the right, which provided by
the Kazakhstan’s Labor Code (article 52), that
allows them to terminate employment contracts
with employees if they do not correspond to the
position they hold, or they do not have the proper
capabilities to perform the work assigned to them,
and this must be confirmed by special certification
results, but the termination of the employment
contract for the desired reason should be based on
a special choice of the certification commission,
which necessarily includes an employee agent.
The collective agreement or acts of the employer
define a special strategy, as well as the conditions
and terms of certification intended for its
employees

The require and scope of proficient advancement
for the functioning and development of the
organization, according to the Kazakhstan’s Labor
Code (article 118), are decided by the employer.
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Instructive programs of progressed preparing ought
to be centered on learning outcomes and take into
account the requirements, if appropriate professional
standards are available, for the implementation of a
comprehensive system for confirming compliance
and assigning qualifications.

The manager conducts proficient advancement
of workers or other people who are not in an business
relations with him (the trainee): 1) specifically within
the organization (at the employer); 2) in instructive
organizations; 3) in other organizations that provide
professional development of personnel.

Professional development of trainees sent by
employers for special training is carried out at the
expense of the employer or other means, which
should be provided for in individual or collective
agreements on training.

Workers experiencing progressed preparing
may, by assention with the manager, be discharged
from work or perform work on a part-time premise.

In the agreement, the collective and (or) the
employment contracts can provide benefits and
compensation payments that are associated with
learning.

The employer assists educational organizations
that implement educational programs to improve
the skills of personnel (https://online.zakon.kz/
Lawyer).

The right of the employer, which provided by the
Kyrgyzstan’s Labor Code (article 195), to conduct
proficient improvement of workers within the
organization, and on the off chance that fundamental
in instructive organizations on the terms and within
the way characterized within the collective assention,
understandings, and business contract. In cases given
for by laws and other administrative lawful acts, the
boss is obliged to carry out proficient improvement
of workers, in the event that proficient improvement
may be a condition for them to perform certain sorts
of exercises.

To stimulate the growth of professional skills and
qualifications, increase creative activity, determine
the business qualities of the employee, improve the
organization’s activities and promote the employee,
as well as the compliance of his / her position, the
employer, according to the Kyrgyzstan’s Labor
Code (article 197), has the right to conduct employee
certification.

A business contract concluded for an
inconclusive period, as well as a fixed-term business
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contract some time recently the termination of its
legitimacy, following the Kyrgyzstan’s Labor Code
(article 83), may be ended by the manager within
the occasion of deficiently capabilities, affirmed by
the comes about of certification, certificates of non-
compliance with labor measures, acts of imperfect
products and other information (https://online.
zakon.kz/Lawyer).

An employment contract, according to the
Russia’s Labor Code (article 81), may be ended
by an manager in the event that an worker does
not comply with the position held or the work
performed due to deficiently capabilities affirmed
by the comes about of certification. The strategy
for certification is built up by the labor legislation
and other regulating legitimate acts containing
the standards of labor law, nearby regulating acts
embraced taking into consideration the supposition
ofthe agentbody of workers. S.Andreeva and others
famous that the conclusions of the confirmation
commission on the commerce qualities of the
worker are subject to assessment by the manager
in conjunction with other circumstances (Andreeva
2020: 128).

The employer, according to the Russia’s
Labor Code (article 196), determines the need for
training of employees (professional education and
vocational training) and additional professional
education, as well as sending employees to undergo
an independent qualification assessment for their
own needs. Training of employees and additional
professional education of employees, sending
employees (with their written consent) to undergo
an independent qualification assessment are carried
out by the manager on the terms and within the way
decided by the collective understanding, agreements,
and employment contract (https://online.zakon.kz/
Lawyer).

The labor legislation of the part states of the
Eurasian Financial Union builds up the correct
of an manager to end business relations with an
representative based on deficiently qualifications of
the representative. In this way, there’s a one-sided
activity to end the work contract for this reason.
However, we would like to note that there’s another
encounter in universal labor law: I. Filipova as an
illustration, the highlights of the lawful direction
of labor in France are considered, which stipulates
that the obligatory conditions of an business
contract, counting the proficient capability of an
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representative; the French employer,; the French
employer, according to the Law of 05.03.2014
«On vocational training, employment and Social
democracy», must advise a modern worker that
each two a long time he has the proper to proficient
advancement, counting progressed preparing;
French managers are straightforwardly obliged to
advance the proficient improvement of workers,
something else the worker can start the end of the
work contract with monetary sanctions against
the manager who has not satisfied his obligation
(Filipova 2020: 20).

When comparing the labor legislation of the
members of the Union of Eurasia, built up next — the
Establishment of the modern innovations of labor
relations and relations specifically related to labor as of
now laid down in the Kazakhstan’s Labor Code (article
138), where the plausibility of application within the
handle of data and communication advances, which
in turn, is the beginning point for the use of such
innovations within the preparing of the workers.

We are able concur, around the same time, with
the conclusion of I.Glotova, who notes that in modern
conditions, the need for professional training,
additional professional education of employees is of
great strategic importance and is due to the high rate
of development of the information society and the
introduction of its achievements in all areas of labor
activity (Glotova 2019: 112).

Also, according to O.Belenko, scientific and
technological progress requires and forces each
employee to systematically improve their skills, and
therefore every 3-5 years, many specialists have
additional labor relations related to professional
development (Belenko 2016: 93).

Kazakhstan’s president K.Tokayev in his
address to the Eurasian Economic Union members’
heads noted — the world today is in a state of
turbulence; the continuing instability of the world
economy and financial markets is aggravated by
the negative impact of the coronavirus pandemic;
it has exposed numerous problems in international
relations, led to a rethinking of established models,
principles and instruments of economic cooperation.
Also was raised she issue of establishing
comprehensive digitalization as a driving force for
the economic development of the union (http:/
WWWw.eurasiancommission.org).

The Eurasian Intergovernmental Council, at
its meeting on February 5, 2021, considered a

report on the macroeconomic situation in Eurasian
Economic Union states and proposals in the field
of ensuring sustainable economic development.
The Eurasian Economic Commission invited
countries to stimulate innovation, develop
financial systems and invest in human capital to
restore their economies. Among the priority areas
of scientific and technological development, the
Commission also includes modern information
technologies. Also, the authors of the report
stated that the key factor of competitiveness is
human capital. Important goals and objectives for
the state were identified: the development of the
education system taking into account the latest
needs of the labor market; the development of new
technologies for the mass education of talents;
the development of the system of additional
education, taking into account technological
progress and changes in the qualifications of
adults (continuing education); the development
of the health system using the process of public
participation in the field of preventive medical
services; the provision of special social elevators
for certain categories of the population; the
creation of a special system of social assistance.
(http://www.eurasiancommission.org).

It should also be noted that on April 7, 2020,
Kazakhstan approved the National development
plan of the Information Sector for 2020-2022,
which indicates the functioning of various
multimedia training platforms in some countries
with articles, video lessons, and useful materials
for beginners and active journalists. It is also
indicated that the opening of a similar portal in
Kazakhstan based on existing educational sites will
allow journalists to gain new knowledge and skills,
as well as constantly improve their skills (https://
online.zakon.kz/Lawyer).

We believe that the opening of an educational
platform (a wunified electronic platform) for
professional development in Kazakhstan should
be targeted not only for a separate category of
personnel-journalists but also for all categories of
personnel in Kazakhstan.

Taking under consideration the reality that the
Kazakstan’s legislation has prerequisites for the
creation of a unified electronic platform for proficient
advancement in Kazakhstan, to legitimize the creation
of such a platform, we conducted a SWOT analysis,
the results of which are appeared in table 1.
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Table 1 — Results of the SWOT analysis of creating a unified electronic platform for the professional development of personnel in

Kazakhstan

Strengths

Weaknesses

S1 Convenience and accessibility of the platform for mass professional development

W1 Lack of Internet in some
regions of Kazakhstan

the field of progressed preparing.

S2 Straightforwardness of the showcase for the arrangement of educational services within

W2 Internet crashes

course

S3 Conducting the final certification based on the results of the selected advanced training

Opportunities

Treats

01 On-the-job professional development courses

T1 Cyberattacks

completion of the advanced training course

02 Transparency of accounting for information about issued certificates of successful

T2 Unfair use of platform
materials for profit

advanced training

03 Strengthening the institution of fair competition of educational services in the field of

04 Growth of consumers of educational services in the field of advanced training

Results and Discussion

The SWOT analysis allows us to proceed to the
discussion of the results obtained.

The Point S1. Scientific, technical, and socio-
economic changes within the advanced world
society are characterized by the truth that the
process of production, accumulation, processing,
storage, and transmission of information is currently
the main activity. The modern labor market is
becoming more demanding for specialists of all
professions, it involves not only the availability of
basic professional knowledge but also the skills
and abilities to use modern information resources
productively and constantly master new scientific
knowledge (Aleksandrova 2020: 5).

In modern education, it is very often with
the help of multimedia tools that are developing
and improving, more and more e-software and
methodological training products are being
developed (Jahontova 2020: 29).

In 2019, 142,435 people were graduated from
higher educational institutions in Kazakhstan.

The number of employed people by the main
types of economic activity in Kazakhstan as of the
3rd quarter of 2020 amounted to 8,713.1 thousand
people (https://stat.gov.kz)

K.Tokayev in his address to the Kazakhstan’s
people noted that economic development in the
new realities should be based on seven basic
principles, including the principle of human capital
development, investment in a new education
type. To extend the level of education of citizens,
their advanced information, the Government was
instructed to develop a Concept of continuing
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Education. This document ought to give for the
dynamic presentation of elective choices for non-
formal education, the acknowledgment of the comes
about of autonomous learning, and the certification
of proficient abilities.

The system of professional education should
be reoriented to the arrangement of competencies
that are in request within the labor advertise.
Digitalization is not following a fashion trend, but
a key tool for achieving national competitiveness.
Digital inequality must be eliminated, and greatest
get to to the Web and high-quality communication
for all citizens must be ensured (https:/www.
akorda.kz).

The convenience and accessibility of the
platform will be reflected in the rational use of the
staff of their time, i.e. everyone will choose the most
convenient time for training. Receiving educational
services in e-form will have a positive impact on
reducing the costs of consumers associated with
moving and living, as the consumer will be able
to choose the service provider that interests him,
regardless of his location.

The services that will be provided by a unified
e-platform can be divided into categories and areas
of activity. Advanced training courses can be
divided into mandatory and general.

The use of such an Internet resource will make
the process of continuing education fast, affordable,
and high-quality.

The Point S2. The provision of educational
services through the use of a unified e-platform
will lead to the transparency of the market for such
services, make conditions for the improvement
of this industry, and increase competition among
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service providers. Fair competition between service
providers will have an impact on the cost and quality
of services. Consumers of services will be able to
compare the products of all service providers and
choose the most suitable ones for themselves.

The Point S3. The process of conducting a
mandatory certification for the user-selected training
course will create any warranty for the adoption of
certification employers and state control on the use
of this online resource will reinforce the guarantee.
Issuance by a unified e-platform of certificates of
a single sample, indicating in them information
about who, when, what course at which service
provider passed the advanced training course. In
e-certificates, it is essential to supply a required list of
information of the provider and shopper of services.
There will also be a need to create a register of
issued certificates, indicating in them the confirming
information about the validity of the certificate. To
quickly verify the validity of certificates, in addition
to specifying the number and date, you can use QR
codes. In such circumstances, employers will no
doubt that the employee has improved their skills
and received the appropriate certificate.

The Point W1. The lack of Internet in remote
regions of Kazakhstan excludes the possibility
of personnel living in such regions receiving the
services of a unified e-platform for professional
development. However, it ought to be famous
that this issue is under constant state control and
measures are being taken to connect remote regions
of Kazakhstan to the Internet. For example, in
2020, high-speed Internet was provided to the most
remote area of the Kostanay region — Dzhangeldy
district, after which residents of the settlements of
Kalamkarasu, Suzhargan, Akshyganak, Kokalat,
Aralbay, Torgay, Tauysh were able to use the
Internet (https://www.zakon.kz).

The Point W2. When creating and using a unified
e-platform, you should not exclude the occurrence
of certain technical failures. Internet failures
occur periodically on the territory of Kazakhstan,
for example, this happened on January 08, 2019,
October 14, 2020, January 08, 2021. During the
state of emergency in 2020 in Kazakhstan, the
load on the networks at the height of the pandemic
was unprecedented, but the country’s operators
quickly got their bearings — and therefore there
were no global problems. Due to a large number of
simultaneous connections, the portals for receiving
public services failed (https://www.zakon.kz).
Taking into account the possibility of technical
failures, a backup system for storing and recording
data from the e-platform should be provided to

prevent the irretrievable loss of information about
service consumers and certificates issued to them
based on the results of the certification.

The Point O1. Modern education is based on a
new paradigm of education, which is based, among
other things, on the transition from the ideology
of lifelong learning to the ideology of lifelong
learning, and this can be due to the require for a
person to constantly update their knowledge and
skills throughout their active working life following
the emergence of new generations of technology
and technology (Moskvitin 2020: 17).

On-the-job training courses will create favorable
conditions for both employees and employers.
Employees will be able to choose the most
convenient time to take advanced training courses at
their discretion, which will not affect the reduction
of working hours or the departure for study leave.
For employers, the ability of employees to improve
their skills on the job will also have a positive
impact, since the working process (production) will
not be interrupted or stopped during the training of
employees.

The Point O2. Transparency of accounting
for information about the issued certificates of
successful completion of the advanced training
course will allow monitoring the provision and
receipt of such services at a higher level. To verify
the identity of consumers of services, you can use
such a tool as registration on a unified e-platform
by using an e-digital signature and also provide
alternatives to using such a tool — registration
based on identity documents and the use of one-
time passwords by users who are registered in
the mobile database of e-government. Besides, in
the system of such an Internet resource, service
providers should provide and fix the optimal
amount of time that service consumers should
spend on mastering the advanced training course.
A complete and reliable description of their
products by service providers will allow you to
analyze the state and quality of services and make
ratings for individual indicators.

The Point O3. Attracting educational service
providers to a unified e-platform will strengthen the
institution of fair competition in this area. Service
providers themselves will be interested in the quality
and availability of materials for training consumers.
The transparency of such an online resource will
allow consumers to choose the necessary material
for professional development concerning price and
quality. Providers of such services will monitor
and adjust prices against the background of the
competition, depending on the demand from
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consumers. It is worth noting that the training of
personnel for whom this process is mandatory may
differ in price (the price will be higher), but against
the background of competition between service
providers, the prices for this kind of product will be
different, that is, if one supplier wants to attract the
greatest number of consumers to their product, then
the price should be attractive.

The Point O4. The transition to the provision
of educational services in an e-format will lead to
the growth of consumers of services. The natural
growth of consumers of services will occur because
a unified e-platform will cover the entire territory of
Kazakhstan. And for service providers, the limited
space for providing professional development
services will disappear.

The share of computer clients matured 16
to 74 a long time as of the conclusion of 2019
was 82.5%, which shows an increment within
the number of clients by 35.1% compared to the
information as of the conclusion of 2011. The
share of Web clients matured 16 to 74 a long
time as of the conclusion of 2019 was 86.6%,
which indicates an increment within the number
of clients by 37.1% compared to the information
as of the conclusion of 2011. The advanced
education level of the of Kazakhstan’s populace
matured 6 to 74 a long time as of the conclusion
of 2019 was 82.1%. The share of organizations
utilizing computers as of the conclusion of 2019
was 83.9%, compared to the information as of
the conclusion of 2011, this figure expanded by
18.7%. The share of organizations with get to the
Web as of the conclusion of 2019 was 81.1%,
compared to the information as of the conclusion
of 2011, this pointer expanded by 25.7%) The
share of organizations with Web assets as of the
conclusion of 2019 was 19.9%, compared to the
information as of the conclusion of 2011, this
marker diminished by 0.5% (https://stat.gov.kz).

The Point TI1. In the era of information
technology development, the main threat to them is
cyberattacks on Internet resources. As an example,
we can cite the news about the data leak of 11 million
Kazakhstanis in 2019: a ready-made database of
fresh data on people was publicly available. The link
to the server with personal information was found
by the specialists of the center for analysis and
investigation of cyberattacks (https://www.zakon.
kz).

The commonly accepted definition describes
cybercrime as any act in which computer systems
are the instrument, target, or place of criminal
activity (Vasil’eva 2019: 5).
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To minimize cyberattacks on a unified
e-platform, it is necessary to ensure the information
security of such an Internet resource.

Information security — the protection of
data, information, knowledge, and supporting
infrastructure from accidental or intentional impacts
of a natural or artificial nature. These impacts
can cause unacceptable damage to the subjects of
economic and information relations at all levels,
owners, and wusers of information resources,
production, and support infrastructure (Barabanova
2020: 202).

Key features of information security:

- confidentiality — the state of information in
which access to it is carried out only by subjects
who have the right to do so;

- integrity-ensuring the immutability of infor-
mation, i.e. avoiding its unauthorized modification;

- accessibility-to avoid temporary or permanent
concealment of information from users who have
received access rights (Rychago 2017: 10).

Kazakhstan’s Law, that named On Informati-
zation (article 5) provides that the arrangement,
advancement and security of state e-data assets, data
frameworks and broadcast communications systems,
guaranteeing their interaction in a single data space
is one of the most tasks of open organization within
the field of informatization (https://online.zakon.kz/
Lawyer).

The Point T2. Materials posted on a unified
e-platform can be used by anyone for their benefit,
and this is unacceptable and work should be done to
prevent the commission of such actions.

The intellectual property right is revered in
Kazakhstan’s Civil Code (article 125): within the
cases and way built up by the code which recognized
the special select right of citizens or lawful substance
to the comes about of imaginative mental movement
and compared to them implies of individualization
of a lawful substance, items of normal or legitimate
people, of their works or services (brand title,
trademark, service mark, etc.); The use of special
results of mental imaginative action and especially
important means of individualization, which are
the object of selected rights (rights in the field of
intellectual property), can be carried out by third
parties only with the consent of the actual copyright
holder, but in cases given for by the Kazakhstan’s
legislative acts.

Unfair competition, according to the
Kazakhstan’s Business Code (article 177), is any
activity in a competition pointed at accomplishing
or giving illegal preferences. Unfair competition is
disallowed (https://online.zakon.kz/Lawyer).
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Conclusion

The conducted study of the prerequisites
available in the national legislation for creating a
unified e-platform for the professional development
of personnel, taking into account the events of
2020 (coronavirus), which undoubtedly left a
significant mark on the consciousness of the world
community, leads to the conclusion that it is now
possible to implement national plans for the human
capital development and continuing education using
digitalization tools.

The considered issues of creating a unified
e-platform for the professional development of
personnel showed that the use of such an Internet
resource has strengths and weaknesses, there are
some problems and promising opportunities. At
the same time, Kazakhstan already has experience
in using such e-platforms — a unified e-trading

platform, a specialized e-trading platform, a unified
e-labor exchange.

The digitization of such educational services as
training will provide the national labor market a
large number of qualified personnel as the receipt
of such services in e-format will simplify the
process of training — consumers will be able to
engage in continuing education anytime anywhere,
also get the opportunity to choose the services of
any national service provider. The procedure for
employers to check the certificates of advanced
training issued by the unified e-platform based on
the results of the certification will not take much
time.

The use of'this platform will lead to an affordable,
fast, and high-quality professional development
of personnel, and the state control of this Internet
resource will create guarantees for personnel that
employers accept certified training results.
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BAUAHUE PA3BUTUSA NMPOU3BOACTBEHHOM AEMOKPATUM
HA YPOBEHb OXPAHbI TPYAA
B KASAXCTAHCKUX OPTAHU3ALUUAX
B YCAOBUAX IdKOHOMMNYECKOTO KPHN3UCA

B HacTO4LLEE BpEMS CAOXKMAQCH CUTYaLMS, KOTAQ MPUHATUE BaXKHEMLLMX PELLIEHUI, HEMOCPEACTBEHHO
KacaloLmxcs paboTHUKOB, IBASETCS HEOTbEMAEMON MpeporaTMBoi pabotoaaTeAs. M 31o B TO Bpems,
KOraa B 3apy6eskHbIX CTpaHax CAOXKMAACh 3EKTUBHAS CMCTEMA YUYaCcTUS PaGOTHUKOB B YNPABAEHUM
opraHmsauumen, KOTopash Hampsmylo BEAET K MOBbIWEHWIO 3(PPEKTUBHOCTU OXpaHbl Tpyaa. Lleabto
paboThl SIBASIETCSI BbISBAEHME XapakTepa BAWMSIHMS YPOBHS Pa3BUTUS SAEMEHTOB MPOWM3BOACTBEHHOM
AEMOKPaTun Ha 3p(peKTUBHOCTb BOMPOCOB OXPaHbl TPYAQ M KAAPOBOIO MEHEAXKMEHTA B Ka3axCTaHCKMX
opraHmsaumsx. B cratbe npuBeaeH AMTEPATYpHbIM 0630pP HAyUHbIX WUCCAEAOBAHWM, MOCBSLLEHHbIX
BAMSIHWIO MPOM3BOACTBEHHOM AEMOKPAaTMM Ha YpPOBEHb 3alUMTbl MpaB pabOTHWKOB B OpraHM3aumu.
Tak>xe npuBeaAeHbl pe3yAbTaTbl aBTOPCKONO MCCAEAOBAHMSI AQHHOMO BOMPOCA B Ka3axCTAHCKMX
opraHusaumax, PyHKLUMOHUPYIOWMX B KPU3MCHBIX YCAOBUSX. DKOHOMUYECKUI KPU3KNC, KaK MPaBMAO,
BEAET K COKpaLLeHMIO MepcoHaAa OpraHmM3aumMii C HapylleHMeM TPYAOBOrO 3aKOHOAQTEAbCTBA, YTO
MoBbILLAET AOCTOBEPHOCTb MOAYYEHHbIX PE3YAbTAaTOB. METOAOAOIMS 3aKAIOUAETCS B aHKETUPOBAHUM
pabOTHMKOB Ka3axXCTAHCKMX KOMMAHWI MO BOMPOCAaM Pa3BUTUS SAEMEHTOB TMPOM3BOACTBEHHOM
AEMOKPaTUK, pasAeAeHne Ha ABE FpynMbl (C OTCYTCTBMEM SAEMEHTOB NPOM3BOACTBEHHON AEMOKpaTUn
M C HAaAMYMEM) N CPAaBHUTEAbHbINA aHAAM3 MOKa3aTeAel OXpaHbl TPYAQ B YCAOBMSIX SKOHOMWYECKOrO
Kpu3uca. B pesyabtaTe nccaepA0BaHMS ObiAa ONpeseAeHa B3aMMOCBSI3b M TMINOTE3a O TOM, YTO SIAEMEHTbI
NPOM3BOACTBEHHON AEMOKPATUM MOAOXKMTEABHOM BAUSIIOT Ha MPAKTMKY OXPaHbl TPYAQ, MOATBEPAMAACD.
MNpakTnyeckas LEeHHOCTb 3aKAIOUAETCS B CO3AAHMM AOKA3aTEAbHOM OCHOBbI AASl HavaAa peaAnsaumm
NPOEKTOB MO Pa3BUTUIO MPOM3BOACTBEHHOM AEMOKPATMM KakK Ha Makpo-, Tak M Ha MWKPOYPOBHE.
Pe3yAbTaTbl MOTYT ObITb MCMOAb30BaHbl Kak 060CHOBAHME 3aKOHOAATEAbHbIX MHULMATUB MO Pa3BUTUS
npaBoBo 6a3bl MPOM3BOACTBEHHOM AemoKkpaTuu B Pecrnybanke KasaxcraH.

KAtoueBble cAOBa: TPyAOBblE OTHOLLEHMS, MPpaBa PabOTHUKOB, NMPOM3BOACTBEHHAS AEMOKPATHS.
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L.N. Gumilyov Eurasian National University, Kazakhstan, Nur-Sultan,
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The impact of the development of industrial democracy
on the level of labor protection in Kazakhstani organizations in the conditions
of the economic crisis

Currently, a situation has emerged when making the most important decisions directly related to em-
ployees is an inalienable prerogative of the employer. And this at a time when in foreign countries there
was an effective system of employee participation in the management of an organization, which directly
leads to an increase in the efficiency of labor protection. The aim of the work is to identify the nature
of the influence of the level of development of elements of industrial democracy on the effectiveness of
labor protection and personnel management in Kazakhstani organizations. The article provides a literary
review of scientific research devoted to the impact of industrial democracy on the level of protection of
workers’ rights in an organization. The results of the author’s research of this issue in Kazakhstani organi-
zations operating in crisis conditions are also presented. The economic crisis, as a rule, leads to a reduc-
tion in the personnel of organizations in violation of labor legislation, which increases the reliability of
the results obtained. The methodology consists in a questionnaire survey of employees of Kazakhstani
companies on the development of elements of industrial democracy, division into two groups (with the
absence of elements of industrial democracy and with the presence) and a comparative analysis of labor
protection indicators in the context of the economic crisis. As a result of the study, the relationship was
determined and the hypothesis that the elements of industrial democracy have a positive effect on the
practice of labor protection was confirmed. The practical value lies in creating an evidence base for start-
ing the implementation of projects for the development of industrial democracy at both the macro and
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micro levels. The results can be used as a substantiation of legislative initiatives for the development of
the legal framework of industrial democracy in the Republic of Kazakhstan.
Key words: labor relations, workers’ rights, industrial democracy.

A.3. AXMeT>XaH

A.H. [ymuaeB aTbiHaaFbl Eypasus yaTTbIK, yHUBepcuTeTi, KasakctaH, Hyp-cyATaH K.,
e-mail: lauera.zakey@gmail.com

DKOHOMMKAABIK, AAFAAPDIC Ke3eHIHAE Ka3aKCTaHABIK, YHbIMAAPAA
OHAIPIC AEMOKPATHSICbIHbIH, AAMYbIHbIH, eHOEKTIK KOpFay AeHreiiHe
TUri3eTiH acepi

Kasipri yakbITTa >XyMbICLIbIAAPFa TIKEAEM KATbICTbl €H MaHbI3Abl WeWiMAEp KabblApdy >KYMbIC
6epyLliHiH aXblpaMac KYKblFbl GOAATbIH >KaFAai TYbIHAAAbBI. LLleTeanepae Kbi3METKEPAEPAIH YIbIMADI
backapyfa KaTbICyblHbIH TMIMAI >KYMeCi KaAbINTackaH, OyA Tikeaen eHOeKTi Kopray TMIMAIAIFIHIH
apTyblHa oKkeAeai. JXyMbICTbIH MaKcaTbl — OHAIPICTIK yMbIMAAPAAFbl Kbi3METKEPAEPAI Gackapy
koHe eHOeKTi Kopray TUIMAIAITIHE BHAIPICTIK AEMOKpPATUS IAEMEHTTEPIHIH Aamy AeHremiHiH
acep eTy cumaTblH aHbIKTay. MakaAasa OHAIPICTIK AEMOKPATUSHbIH YMbIMAAFbl >KYMbICLUbIAAPAbIH
KYKbIKTapblH KOpFay AEHreii acepiHe apHaAfaH FbIAbIMM 3epTTeyAepre aAebM LIOAY >KaCaAFaH.
AaFAapbIC XKaFAaMbIHAQ XKYMbIC iICTEMTIH Ka3aKCTaHABIK, YibIMAAPAQ OCbl MOCEAEHI aBTOPABIK 3epTTey
HOTUXKEAEPi A€ YCbIHbIAFAH. DKOHOMMKAABIK, AAFAAPbIC epexke 6oMbiHWA eHOeK 3aHHaMacbiH Gy3aTbiH
YMbIMAAPADIH, LUTATbIH KbICKAPTYFa aAbll KEAEA], OYA aAbIHFaH HOTUXKEAEPAIH CEHIMAIAIMIH apTTbIPaAbI.
OAiCTEeMe Ka3aKCTaHAbIK, KOMMaHUSAAAP KbI3METKEPAEPIHIH OHAIPICTIK AEMOKpaTUSl IAEMEHTTEPIH
AAMBITY TypaAbl CayaAHamacblHaH, €Ki Torka OeAiHyiHeH (BHAIPICTIK AeMOKpaTusi SAeMeHTTepiHiH
>KOKTbIFbIMEH >K8HE KATbICYbIMEH) )XOHE 3KOHOMMUKAAbIK, AaFAAPbIC XaFAalblHAQ KOHTEKCTEri eHOeKTi
KOpFay KepCeTKiluTepiH CaAbICTbIPMaAbl TaAAAYAAH TYpaAbl. 3epTTey HOTMXKeCiHAe e3apa GaiAaHbIC
aHbIKTaAbIM, BHAIPICTIK AEMOKpaTusi 3AeMeHTTepi eHOeKTi KOopFay npakTMKacblHA OH acep eTeAi
AereH 6oaXkam pacTaabl. [MpakTMKaAbIK MBHI — MaKpoO >k8HE MMKPOAEHIenAe A€ MHAYCTPUSIABIK,
AEMOKPaTHsIHBI AaMbITy >Ko6aAapblH icke acbipyabl 6acTay yiliH AdAeaai 6asa Kypy. Hotuxkeaepai
KasakcraH Pecrny6AmnkacbiHAQ OHAIPICTIK AEMOKPATUSHBIH KYKbIKTbIK, 6a3acbliH AaMbITy 6GoMbiHLIA
3aHHaMaAblK, 6acTaMaAapAblH HEri3AeMeci peTiHAe nanaasaHyra G0AaAbI.

TyiiH ce3aep: eHOeK KaTbIHACTAPbI, XXYMbICLIbIAAPAbIH, KYKbIKTapbl, OHAIPICTIK AeMOKpaTms.

BBenenue

AKTyaJIbHOCTh HCCJIEIOBaHHs 3aKII0YaeTcs B
TOM, YTO IIOCTCOBETCKHE rOCYJapCTBa, B TOM YHCIIE
u PecniyOnmka KazaxcraH, HECMOTpPS Ha BXOXKICHUE
B MOT, 3HaUMTEILHO OTCTAIOT, MHOIAA HEMHOI'O
UTHOPUPYIOT HEOOXOAMMOCTb obecrnieueHus
MPaBOBOM 0asbl JJIsT Pa3BUTHS IPOU3BOJICTBEHHOM
neMokpaTtuu. Hampumep, OTCYTCTBHE JIErallbHOTO
ompeAeNeHusl TepMUHA «y4acTHe pabOTHHUKOB
B VIOpaBICHWHM OpraHU3aluei» BeAer Iubo K
PaCIIMPUTEIFHOMY TOJKOBAHUIO 3TOTO TEPMHUHA,
60, HA00OPOT, CIUIIKOM Y3KOMY TOJIKOBAaHHUIO H
HE TI03BOJISIET MOHUMATh TMOJI HUM YTO-THOO0 MHOE,
KpOME aJIMHUHHUCTPATUBHOTO YIIPABJICHUS TPOU3-
BOJCTBOM.

B camoii cucreme y4yactus B yIpaBi€HUH Op-
raHy3anyeid OCHOBHOW (opMoii B3aMMOACHCTBHS
SBIISIETCS y9acTHe paOOTHUKOB B IPOIIECCaxX MOTO-
TOBKH U TIPUHSATHS YIIPABICHUCCKUX PEIICHUH, paB-
HO KaK U KOHTPOJIS 3a UX peanuzanueii. Ota popma
obecrieunBaeT WHGOOPMAIMOHHOE B3aHMOICHCTBHE
paboToaareneii ¢ pabOTHUKaMU OPraHU3aIIUHU U CO3-
naet 6a3y Ui ux 0oJiee TECHOTO COTPYAHUYECTBA.

B MupoBoii mnpakTHKE pa3BUTHE NPOU3BOJ-
CTBEHHOW JEMOKPATHH CTAJIO0 BO3MOXKHBIM OJ1arosa-
Psl KAYECTBEHHO HOBOMY JTally B Pa3BUTHH COBpe-
MEHHOT'O ITPOM3BOICTBA, KOTOPOE XapaKTepU3yeTcs
MPEUMYIIECTBEHHOW OpUEeHTalel Ha pPabdOTHHKA.
CkunazplBaeTCsl HOBask MOAEIb TPYIOBBIX OTHOIIE-
HUIl, KOTOpas MpeaycMaTpUBaeT U3MEHEHNE MecTa
1 ponu paboOTHHKA B TPYJOBOM mporecce. [Iponece
CTAHOBJICHHS HOBBIX YIPaBJIECHUYECKUX OM3HEC MPO-
IIECCOB COMPOBOXKIAET M U3MEHEHHUS B XapakTepe
TpyAa U OOYyCIOBJICHHBIX MMM CIOBUTOB B Kadye-
CTBEHHOM COCTOSTHMM pabo4eil CHIIbIL.

Llenv uccnedosanuss — oOIpeneNeHUE Xapak-
TE€pa BIUSHUSA DPa3BUTHS DIEMEHTOB IPOU3BOJ-
CTBEHHOM JIEMOKpPAaTHUH Ha Ka4eCTBO OXPaHBI TpyJa
COTPYJIHUKOB.

Obvexm uccaedosanus — pabOTHUKU Kazax-
CTAHCKHX OpraHM3aluil.

Ilpeomem uccreoosanusi — MpoLECC Pa3BUTHUS
MIPOU3BOACTBEHHOM NEMOKPATUHU U MPAKTUKH OXpa-
HbI TpyAa B Kazaxcrane.

3aoauu:

- IPOBECTH JIUTEPATYPHBIA 0030p HAYYHBIX HC-
CJIEJIOBAHUM, TTOCBSIIIEHHBIX MTOUCKY B3aHMOCBSI3EM
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BrmstHue pa3BUTHS TPOU3BOACTBEHHON IEMOKpATHH HA YPOBEHb OXPAHbI TPYJA ...

MEXKIy pa3BUTHEM MPOU3BOJICTBEHHON IEMOKPATUU
Y TIOKa3aTeIsIMU IeATEIbHOCTH OPTaHN3aIlniN;

- TIPOBECTH AHKETHPOBAHWE U AHAJIMU3 PE3yJIb-
TaTOB IO BOINPOCAM Pa3BUTHUSL MPOU3BOJICTBEHHOU
neMmokpatuu B Kazaxcrane;

- HIPOBECTHU CpaBHHTeHLHBIﬁ aHaJIu3 KaydyeCcTBa
OXpaHbI TPyJla M Pa3BUTHUS DIIEMEHTOB IMPOU3BOJI-
CTBEHHOU JIEMOKpaTHUH;

- pa3paboTaTh PEKOMEHIAIMH TI0 Pa3BUTHUIO
MIPOM3BOJICTBEHHOM leMokpaTun B Kazaxcrane.

l'mmoTe3a wmccieqoBaHMsA: aBTOp CUWTAET, YTO
Pa3BUTBIC BIEMEHTBI ITPOU3BOACTBEHHON JEMOKpa-
TiU (B 4UCTOM BHJe ee HeT B Kaszaxcrane) moio-
JKUTEJIBHO BJIMAIOT Ha IMMOKA3aTCJIM OXpPaHbl TpyJa B
YCJIOBUSIX 9KOHOMUYECKOTO KPU3KCa, KaK KaTaau3a-
TOpa HETaTUBHBIX IMPOIECCOB B CHUCTEME YIpaBIie-
HUS TIEPCOHAIIOM.

MartepuaJibl U METOABI

Mertopl UcclieIoBaHUs: aHKETUPOBAHUE, CPaB-
HUTENBHBIA aHaNW3, aHaju3 ToKa3aTellell OXpaHBI
TpyZa.

[Iporecc uccnenoBaHusl MOJENEH Ha CIEIyIO-
[I1ie OCHOBHBIE JTAIIbI:

[lepBbrii aTan — GOpMYJIMPOBKA TUIIOTE3BI U 1ie-
JIEBOM ayIUTOPHUH JUIsI IPOBECHHS OIpoca.

Bropoii atam — cocTaBienne aHKETHI IS OTPO-
ca peCTOHCHTOB.

Tperuit sTan — npoBeseHUE OIpoca C MpUBIIeE-
YeHreM TpoQCOIO3HBIX OpraHm3anmii PecryOnmkn
Kazaxcran.

YeTBepThiii 3Tanm — cOOp U CBEACHUE pe3ybTa-
TOB aHKETHPOBaHUSI.

[IaThIi 3Tan — aHAJINU3 JaHHBIX U POPMYITHPOB-
Ka BBIBOJIOB I10 MTPOBEJIEHHBIM UCCIIE0BATENbCKUM
paboTam: OTBETHI Ha UCCIIEOBATEIHCKHE BOMTPOCHL.

[ecroii aTam — cOOp Mmoka3aTeliel 1Mo Bompocam
OXpaHbI TpyJa U NPOBEJCHUE CPAaBHUTEIHHOIO aHa-
JIi3a Mo rpynmnaM OpraHu3aiuii.

OCHOBHBIM HMCTOYHHKOM HH(MOpMANUU 1O HC-
CJIeyeMO TeMe CTalu pe3yJIbTaThl aHKETUPOBAHUS
(M THTEPBBHIONPOBAHMSI) PECTIOH/ICHTORB.

LeneBas aymuropusi mpeacraBicHa pabOTHU-
KaMH Ka3axXxCTaHCKHX TMPENNPHUSITHNA: COTPYIHUKH
45 nmpeanpusatuii (B HEKOTOPHIX M3 KOTOPBIX pa3-
BUTBI 3JICMCHTBI MHCTUTYTA YUaCTHUA pa6OTHI/IKOB B
VIPaBICHUH MPENNPUITAEM, B APYTrodl — HEPa3BH-
ThI); 500 pecioHAEHTOB, 0TOOPAHHBIX ITIPOU3BOIHHO
13 Ka3aXCTaHCKUX IPEIIPULTHI.

Llenp aHKETUPOBAHUS: ONIPEEIUTh YPOBEHB T'O-
TOBHOCTH PaOOTHUKOB M pabOTOMATENEH K BHEAPE-
HUIO IPOU3BOICTBEHHON IEMOKPATHH.
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B Hauvase aHkeThl ObUTa pa3OMBKa Ha BO3pacT U
TIOJI PECTIOH/ICHTOB, a TaKKe B paMKax HMCCieloBa-
HUS BBIJICIICHBI CEKTOPa IKOHOMHKH.

AHKeTa Obula pasfeneHbl Ha 2 BOIPOCHBIX
Onoka:

- 1 BomIpoCHBIN OJIOK «AHAIN3 BO3MOXHBIX ITy-
TeW pa3BUTHS MPOU3BOJICTBEHHOMN IEMOKPAaTHH B Ka-
3aXCTAHCKHX KOMITaHUSIX» ObLT HAalpaBJIeH Ha OIpe-
JIeJIeHne TOTOBHOCTH PECTIOHICHTA YJ4acTBOBAaTh B
MEPONPUATUAX MO PA3BUTHUIO MPOU3BOACTBEHHOU
JIEMOKpaTHH;

- 2 BompocHBIA 070K «OTeHKa YPOBHS TIPOU3-
BOJICTBEHHON JEMOKpAaTUM B Balleil KOMIaHUW»
HMeI IENbIO0 BBIIBUTH, KaK IO MHEHHUIO PECIIOH/ICH-
TOB TIOBIHAET BHEIPEHHE DJIEMEHTOB IPOU3BO/I-
CTBEHHOH JIEMOKpAaTHH Ha OpraHU3alHIo.

JlaHHOE aHKETHpPOBaHHE MPOBOIWIOCH B paM-
Kax HAIUCAHWA OWCCEPTAllMN W HAaMHU B3STHI JUIA
aHanmM3a pe3yJabTaThl MO BTOPOMY OJIOKY BOMPO-
coB. Bormpocsr npencraBisiroT u3 cebsi ompenencH-
HBIE BHICKA3bIBAHWSA, HA KOTOPHIE HAJ0 JaTh OTBET,
HACKOJIBKO COIJIaC€H WJIM HE COTrJaceH C Mpeiio-
KEHHBIMH BBICKa3bIBAHUSMHU. YUYACTBOBABIIUM B
OTIpOCE PECIOHJICHTaM TaKXe OBUIO MPEII0KEHO
MPOKOMMEHTHPOBATh OTBETHI WM JaTh Oojee pas-
BEPHYTBIN OTBET, IPUMEP U3 MIPAKTHKH, €CITH OJTHO-
CJIOKHOTO OTBETA HEJAOCTATOYHO /IS TIepeaad MH-
(dopmanum, KoTopasi BakHa 110 €T0 MHEHHUIO (METOJ
WHTEPBBIOMPOBAHNSA).

IIporecc c6opa nHPpOpPMALINY U 3aTTOTHEHHS BO-
MPOCOB aHKETHI MPOXOAWI MPHU MOMOIIH TenedoH-
HOTO OTpOCa PECMOHJEHTOB, JJIEKTPOHHBIX MHCEM
¢ TmpockOOW 3amoiHMTh aHkeTy. KazaxcraHckue
OpeAnprUHAMATEeIn H PaOOTHUKU MPEeIUpUSTHN
OXOTHO IIPHHAMAJIH ydacTre B onpoce. OnpeneneH-
HBIX MPOOJIEM HMJTU CIOXKHOCTEH HE BO3HUKAJO, TaK
KaK ONpoc MpoBOAWICA aHOHUMHO. C TIONCKOM pe-
CIIOHJIEHTOB CIIOKHOCTEH Tak)Ke He BO3HHKIIO, TaK
Kak OBbLIM MPHBJICUEHBI K aHKETHPOBAHUIO MPOdco-
F03HBIE OpPraHU3aluu.

[TonydeHHbie TaHHBIE CBEACHBI B AJIEKTPOHHOU
Tabnue i JanpHelneld 00paboTKH U CO3JIaHHs
rpaduueckoro marepuana. Taxxe nmpu BeIOOpe pe-
CIIOHJIEHTOB OBLIa TOCTaBlieHAa 3a/1a4ya: OXBATHTH
KaK MOKHO 0OJIbIIIE CEKTOPOB YKOHOMHUKH, OPTraHH-
3alui pa3iaugHBIX MacmTa0oB. [Ipon3BoacTBeHHAS
JIEMOKpaTHsl B Ka3aXCTAaHCKOW OW3Hec-cpeze Tmpe-
MMYILECTBEHHO MPUCYTCTBYET B CPEAHUX U KpYII-
HBIX mpeanpusTuiax. Ho ecnmu OB pecrioHACHTHI
MIPEJICTABIISIIN TOJIBKO CPEIHHE W KPYIHBIE Tpei-
MPUSTHS, TO aHAIKU3 ObUT Obl HE TOJHBIM M HE OT-
pakan OBl TEKYIIYIO CUTYaIlHIO 10 MCCIETyEMOMY
BOIIPOCY.
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PesynbTaThl M 00CyKI1eHAS

B 3apyOexHOi TMpakTUKE BIMSHHEC YYaCTHSI
pabOTHUKOB B yNpaBlieHHMH OpraHU3anuedl u Tpy-
JIOBBIM KOJUIEKTUBOM, BIIMSHUE YPOBHS Pa3BUTHUS
3JIEMEHTOB MPOU3BOJCTBEHHON AEMOKPATHH HA T10-
Ka3aTeJu OXpaHbl TPYAbI ABJISIOTCS pacIpOCTPaHEeH-
HBIM OOBEKTOM I UCCIIEeOBaHUNA. DTO 00yCIIOB-
JIEHO TE€M, YTO BO3MOYXHOCTH y4aCTHsI PAOOTHUKOB B
yIpaBJIeHMH OpraHu3anueil Oblia 3aKperuieHa emie
B TIOJIOXKEHHSIX BceoOiel nexmapanuu mpas 4eio-
Beka 1948 r (babaesa 2016:162).

Hayunslii uHTEpEC K IpOLIECCY CTAHOBIECHUU U
BHEJIPEHUHN B HAIMOHAJBHYIO M MEXIYHAPOIHYIO
MPAaKTHKY JJIEMEHTOB IPOW3BOJCTBEHHOHN JeMO-
KpaTUU CHITPad TaKUE HOPMBI U PEKOMEHIAIIUU
MexyHapoqHOW OpraHu3anmuu Tpyda (maisee —
MOT), HampaBieHHBIE Ha pacUIMpEHHE MpaB TPY-
JUALIUXCS, KaK:

- Pexomennanus Ne 94 «O koHCyIbTaUAX U CO-
TPYIHAYECTBE MEXKIY TPEIPUHUMATEISIME U TPY-
JAIMMMHUCS Ha ypOBHE Npeanpuatus» oT 1952 roaa;

- Pexomenganus Ne 129 «O cBsa3six Mexnay af-
MUHHUCTpAIUEH U TPYIAIIIMUCS Ha MPEATPUITULDY
ot 1967 ropa;

- KonBennust Ne 135 «O 3amuTte npaB npejcra-
BUTETICH, TPYASIIMXCS Ha MPEIIPUSITHH U MPEI0-
CTaBJISIEMBIX UM BO3MOXHOCTSX» OT 1971 rona;

- Pexomenmarus Ne 143 «O 3amure npaB mpe-
CTaBUTEJICH, TPYMSIIMUXCS HA MPEANPUATANA U TIpe-
JIOCTABJISIEMBIX UM BO3MOXKHOCTAX» OT 1971 ropa;

- Konsenmust Ne 154 «O copeiicTBur KOJUTEK-
TUBHBIM TleperoBopam» oT 1981 rona.

UccnenoBarensM OBUIO BaXKHO 3HATh, KaKOe
BIIMSIHAE OKAa3bIBa€T Pa3BUTHE MPAKTUKH YUIacCTHS
pabOTHUKOB B yNpaBJIeHHUH OpraHW3alueil: Ha ca-
MUX pabOTHHKOB, Ha paboTojaTelneii, Ha pa3BUTHE
OpraHu3alMM U mp.

Ha HauanpHBIX 3Tamax HccienoBaTeIbCKUE pa-
OOTHI BIMSIHHS TIPOU3BOJICTBEHHOW JIEMOKPATHUN Ha
TPYJOBBIE OTHOIIEHHUSI HOCHIIN TEOPETUYECKHUI Xa-
pakTep. ABTOPBI IPOBOJIMIN IUCKYCCHH 110 BOIPO-
caM OIpeJeNIeHHs] TEPMUHOB, OCHOBHOTO TIPaBOBO-
IO COAep)KaHWS MPOW3BOACTBEHHOUW JIEMOKpATHH,
BBIJIBUTAJIM TUIIOTE3bI O BO3MOKHOM BIIMSTHUH MTPaK-
THUKH y9acTHsl paOOTHUKOB Ha T€ FJTH WHBIC aCTIEKTHI
(YHKIMOHUPOBAHUSI OPTaHU3AIUU, B TOM YHUCIE H
Ha IOKa3aTeNu oxpaHel Tpynaa. Tak, B 1984 rony,
rpymmna aBTopoB npu noanepxxke UNESCO uzgana
pabory «IIpon3BojacTBEHHAs IEMOKpATHS: Y4acTHE
pabOTHHUKOB, TPYIOBBIC OTHOIIICHUS ¥ MOTHBAIUS
(UNESCO:1984).

Bormpocsl BIuSHUS TPaBOBBIX aclEKTOB MpoO-
U3BOJICTBEHHOM JI€MOKpaTHU Ha OXpaHy Tpyla

ObuH TakXxke paccMoTpeHsl B Tpynax II. biywm-
oepra B 1969 rongy (Blumberg:1969), K. Boiins B
1995 rony (Boyle:1995), M. Jlepbep B 1970 rony
(Derber:1970) u rpymnmoit aBtopoB C. M. Jlun-
cet, M. Tpoii, JIxx. Koneman B 1977 romy (Lipset,
Trow, Coleman: 1977). IHTepeCHBIMH SIBIIIOTCS
TPYAbl aMEPUKAHCKUX aBTOPOB, KOTOPHIC BUJIEIH
B MPOM3BOACTBEHHOH JEMOKPAaTHH HWHCTPYMEHT
OOpBKOBI C PacOBON TUCKPUMHUHAIMCH B Pa3THIHBIX
mrratax (Klare: 1982).

[lo3xe mOSBIAIOTCS TPYAbl, OCHOBAHHBIE HA
cOope TMpaKTHYEeCKUX IaHHBIX B cdepe pa3BUTHIL
NPOM3BOJCTBEHHON AEMOKPATHH M €T0 BIHMSHHUS Ha
pa3nIUYHBIE acleKThl TPYIOBBIX OTHOIICHHWU. Tak,
B 2015 roxy [yme A. A. mpoBen HCCIIeOBaHUE C
ydacTueM 815 COTpyIHUKOB pa3iIMYHBIX OpraHu-
3auid 10 BOMPOCAM BIMSHUS MPOU3BOACTBEHHOM
JIEMOKPATHH Ha Pa3IMIHbIC acIeKThl 3P GEKTHBHO-
ro ¢pyHkunonupoBanus opranuzanuii (Dupe 2015).
PesynpraTel mccnemoBaHHS TMOKAa3aiH, 4TO, JeH-
CTBHUTEJIEHO, BBICOKHN YpOBEHb IPOU3BOJICTBEH-
HOW JIEMOKpaTHH, HAJIMYME 3JEMEHTOB MHCTHTYTA
ydacTusi pabOTHUKOB B yIPABICHUN OpraHU3aINei
MOJIOKUTENBHO BIUSIOT Ha PsJi KOMIIOHEHTOB 3(¢-
(exTHBHOI pabOTHl OpraHU3alUry, B TOM YUCIE Ha
TTOKAa3aTeNN TeKy9eCTH KaJpoB, HAPYIIECHUS TPYIO0-
BOW JIMCIUITIMHEIL U TIP.

Takux uccnegoBaHUil 1OCTATOYHO MHOTO, HO
BBIBO/JIBI IO HUM OTHOCSTCS UCKITFOUHTENHHO K TEM
peruoHaM, B KOTOPBIX OBLIO MPOBENECHO MCCIIEO-
BaHMe. Pe3ynbTaTel HCCleIOBaHMS, HAMpHUMeEp,
€BpPOMEHCKOTO TPYAOBOTO COOOIIECTBa, MOTYT
OBITh HEIPUMEHUMBIMH JIJIsl Ka3aXCTaHCKOU cde-
pHI TpyAOBbIX oTHowmeHuH. Hanbonee 6nuskumu
JUTSl Ka3aXCTaHCKOTO OOMIeCTBa SBISIOTCS O0IIe-
CTBa TMOCTCOBETCKHUX rocyaapctB. CyiecTByer
00JBII0E KOJTMYECTBO UCCIEAOBAHMM, MOCBAIICH-
HBIX IMPAaBOBBIM BOIPOCAM Pa3BHUTHS IPOU3BOJ-
CTBEHHOW JAEMOKpaTUH B opranu3anusax. Tak, Ha-
npumep, B.A. CadoHoB B cBOEM HCCIIEIOBaHUU
paccMaTpuBaeT yCIOBHS, IPU HAIHYHH KOTOPBIX
obOecrieynBaeTcs peaibHOE ydyacTue pPabOTHHKOB
B YIpaBICHHH OpraHu3alued, 000CHOBBIBACTCS
MIPUMEHEHHE MPUHIHNA UX «JaCTHYHOTO yda-
ctus» (CagponoB 2014: 138). Bompmas yacTb
PYCCKOSI3BIYHBIX HAaYYHBIX TPYJOB HamKMcaHa Ha
OCHOBE aHallu3a 3apy0eKHOTO OTBITA, OIICHKU
HOPMAaTHBHO-IIPaBOBBIX aKTOB B c)epe TPYILOBBIX
OTHOULIECHU.

st 3amoiHeHus JaHHOTO Ipodena aBTOpOM
OBLIO MPOBEACHO aHKETHPOBAHUE COTPYJHHUKOB Ka-
3aXCTAaHCKUX OPTaHU3aIlil C IeNbI0 ONpeIeTIeHHS
BJIMSIHUS DJIEMEHTOB MPOU3BOJICTBEHHOU JIEMOKpa-
THUU Ha TPABOBBIC ACMEKTHI TPYJOBBIX OTHOIICHUIMA
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B YCIIOBHUSX SKOHOMHYECKOTO KpH3Hca KaK KaTallu-
3aTOpa HEraTHUBHBIX [IPOLIECCOB M HApYLIEHUS IpaB
TPYISALIAXCSI.

Ta6auna 1 — Onenka [eMOKpaTH3aluy B OPraHU3aIHIX, OaJLIbL

ABTOpOM OBLITA MPOBEIEHA OIIEHKA IEMOKPATH-
3aiy B OpTraHM3aIuaX Mo 3-0aIhbHOM mIKaje (Ta-
omumna 1).

YTBepxkaeHus Bamsl
Kak MHUHHMYM pa3 B MecsI] 51 pa3roBapuBar0 CO CBOUM HETIOCPEACTBEHHBIM PYKOBOJHUTEIEM 110 BOIIPOCAM

MIPUHATHSA T€X WIN UHBIX PELICHUI 2,1
B narmeit opranusanuy pyKOBOAUTEINb JJOCTYIICH U B JII000€ BpeMsI MOXHO HOJONTH CO CBOMM BapUaHTOM

pelleHHUs TOH WM MHOU IPOU3BOJICTBEHHOM 3a1a4n 1,7
B nameii opranuzanuy pabOTHUKH IOOMIPSIIOTCS 32 MPOSIBICHHYI0 HHULUATUBY 1,2
YacTo o mporecce NPHHATHS BaXKHBIX PEIIeHU paOOTHUKOB HE OMOBEIIAIOT JTHOO0 OMOBEINAOT IO (haKTy 2,7
B Harei opranusanuy co3iaHel Bce YCIOBUS AT y4acTHsI pAOOTHUKOB B YNIPABIEHUH MPOU3BOACTBOM 1,1
B narmrei opranu3anuy Bech akIeHT CAENAH TOJIBKO Ha paboTe, y paOOTHUKOB HET HU BPEMEHH, HI

BO3MOKHOCTH JUISL Y9aCTHUsI B YIPABICHHHU IIPOU3BOICTBOM 2,6
COTpyIHMKH B Hallel OpraHu3aliy He IPUHUMAIOT yYacTusl B yIIPaBICHUN 2,4
B marmreit opranu3anuy co3aH IPOU3BOJCTBECHHBIH COBET HIIM HHOH OpraH, KOTOPBIH 00ecIenBacT yJacTHe

PpabOTHUKOB B YIIPABIEHUH IIPON3BOACTBOM/OpraHH3aIieit 1,3

[Ipu makcumanmpHOM 3HadeHWH 16 OaiioB
(MakcUManpHO pa3BHUTa TPOU3BOJICTBEHHAS JEMO-
Kpatus), 0bu10 HaOpaHo 10,4 Gaiia, 4TO ABISETCA
HU3KUM NOoKa3ateneM. JlaHHbIN pe3yabTaT JaeT BO3-
MOXHOCTH CJIeJIaTh BBIBOJ, YTO MHCTUTYT y4acTHUs

paOOTHUKOB B YINPABICHWU OpraHMU3alMeld pa3BHUT
HEI0CTaTOYHO XOPOILIO.

[Janee ObIJIO BBISIBICHO, YTO CTHIIb YIIPABICHUS
NEPCOHAJIa B HUX B OOJBIICH CTENIEHH AUPEKTHUB-
HBIH U aBTOPUTAPHBIN (PUCYHOK 1).

Pucynok 1 — Ctunu ynpasieHus B Ka3aXCTAaHCKHX OpPTaHU3anusx, %o
ITpuMevaHue: MCTOUHUK — PE3YJbTaThl OIIpoca

JeMoKpaTHuecKuil CTUJIb YINpaBICHUS CyILle-
CTBYET TOJBKO B 7% HCCIEIOBAHHBIX Ka3aXCTaH-
CKuX opranuzanuax. Ha Ham B3risig, 3To 00ycioB-
JICHO HE TOJBKO HETOTOBHOCTHIO COOCTBEHHHKOB
Ou3Heca mepenaTh 4yacTh QYHKUWH yIpaBiIeHus], HO
U HETOTOBHOCTBIO CaMUX PaOOTHUKOB B3SITh OTBET-
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CTBEHHOCTh 32 BOTPOCHI Pa3BUTHS OPTraHU3AINH.
MO>XHO BBIICTUTH CIICAYIONINE OCHOBHBIC MPHUUHU-
HBI TAKOT'O MOJOXKEHUS AeIL:

- OTCYTCTBHE HOPMATHUBHOW 0a3bl [IsI pa3BUTHUS
MIPOU3BOJICTBEHHON JEMOKPATUU C YETKUM MeXa-
HU3MOM €€ pear3allii;
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- onaceHus paOOTHUKOB B YaCTH BO3JIOKEHHS Ha
HUX TOBBIIIEHHON MaTepHaIbHON OTBETCTBEHHOCTH
3a TIPUHATHE CAMOCTOSTENLHBIX pelIeHH 6e3 COoT-
BETCTBYIOIEr0 MaTepHaIbHOTO BO3HATPAXKICHUS;

- HU3KUH YPOBEHb JIOSUIBHOCTH PaOOTHHUKOB K
paboTronaTessiM u Tp.

Ha Bompoc o ¢akropax, KOTOpbIeé MOTYT IIO-
JIOXKHUTEJIBHO OTPa3uUThCS Ha CKOPOCTH Ipolecca
pasBUTHSI MPOU3BOACTBEHHOW JEMOKpATHH, OOJIb-
mas 4acTb PECIIOHJCHTOB BbIOpaja ClEAyIoIue
BapUaHTBHI;

- MaTepualibHasi MOTHBalUsl paOOTHUKOB: TIpe-
MHH, y4acTue B mpudsum — 65%;

- CHIDKEHHE KOJIMYEeCTBa TPYIOBBIX CIIOPOB U
KOH(IMKTOB B opranuzanuu — 29%.

Taxoke pecroHAEHTaMU ObUIM BBIJENICHBI Clie-
Iyromue 0apbepsl, KOTOPBIE MOTYT ITOMENIaTh pas-
BUTHUIO NIPOU3BOICTBEHHON JIEMOKpATUM B OpraHH-
3aLuu:

- OTCYTCTBHE IIPaBOBOH 0a3bl peryiInpoOBaHUS
OTHOIIEHUH B paMKax IPOU3BOACTBEHHOM aeMo-
KpaTnu — 26%);

- OTCYTCTBUE BHYTPEHHEUW KOPIIOPATHUBHOU J10-
KyMEHTALUU PETYIUPOBaHMs OTHOUIEHUH B paMKax
MIPOU3BOACTBEHHOU AeMokpatuu — 32%;

- BBICOKAsi CTOMMOCTbH Ha BHeJIpeHue (HopM mpo-
M3BOJICTBEHHOW JIEMOKPATHH (JIOTIOTHUTENBHBIC 00-
y4JaroIue TPeHHHTH, CEMUHApHI U TIp.) — 16%;

- HETIOHSTHBI IIENTH M 3a/a4dl MPOU3BOJCTBEH-
HOI1 neMokpatuu — 49%;

- HeT CBOOOAHOrO BPEMEHU Ha peaH3aluio
(byHKUUI yrpaBiieHNsl, BRICOKasl 3arpy>KEHHOCTh Ha
pabore — 34%j;

- HETIOCPEICTBEHHBIN PYKOBOAUTEIIb HE CUUTAET
HEOOXOJMMBIM MO€ y4acTHe B YNPaBJIIEHUHU TPOU3-
BOACTBOM — 12%;

- KOJUIETH HE CYUTAIOT HEOOXOANMBIM y4acTHE B
yIpaBIeHUH MPOU3BOACTBOM — 21%;

- OyZeT CIOXHO MM HEBO3MOXKHO NMPAKTUIECKH
WCTIONB30BaTh yIpaBieHdeckue QyHkunu — 34%;

- HeT MOAXOJANIMX U HEOOXOAMMBIX Ul MEHS
CEeMHMHApPOB, TPEHHUHIOB U MPOYHUX METOAOB 00yde-
HUS U pazButst — 17%

- IPOLIUTBIN HETATUBHBIM OIBIT B MIPAKTHKE yda-
CTHs B YIPaBICHUH OpraHu3anue — 7%.

JlanHOE aHKETHpOBaHHE MPOBOAMIOCH B TEPH-
01 PKOHOMHYECKOI'0 KpHU3Hca, CBA3aHHOTO C Mepa-
MU 110 60prbe ¢ manaemueil. Jlanee mo pesynpraram
AHKETHPOBAHMS ObUTH 0TOOPAHBI JIBE TPYIIITLI Opra-
HU3ALNN:

1 rpynma: opraHuzaludu C 3J€MEHTaMu Mpo-
W3BOJICTBEHHON neMokpaTuu — 10 opraHu3zanuu.
Brienens! cnenyonme Npu3Haku MPOU3BOJCTBEH-
HOH IEMOKpaTHH: TEMOKPATHUYECKUI CTUJIb YIIpaB-

JICHHsI, B KOTOPOM PYKOBOJCTBO U COOCTBCHHUKH
CTPEMSTCS] BOBJICKATh pAOOTHUKOB K CaMOYyIpaBJie-
HUIO, HaJIi4Iue Mpo(hecCHOHATBHBIX COI030B, a TaK-
e (DaKThI CO3/IaHUS BPEMEHHBIX NIPEJICTABUTEIIHCTB
JUTSL PEIIEHUS] KPU3UCHBIX CUTYaI[Hi.

2 Tpyma: OpraHU3aIiy C TOTHBIM OTCYTCTBHEM
MPAKTHKKM Y4acTUsi paOOTHUKOB B YIIPABJIICHUU Op-
raau3anuen — 10 oprannzanuii.

To ecTp I OLEHKH BIMSIHAA YPOBHS IPOW3-
BOJICTBEHHOMW JICMOKpaTUX Ha TokaszaTenu 3ddek-
TUBHOCTU OpPTaHH3AIMU TPYIOBBIX OTHOIICHUN BbI-
O0opouHo ObuTH OTOOpaHsl To 10 opraHu3amwii U3
KaKJOW TPYTIbI JJIs aHAJIM3a TUHAMUKY TI0 CIIeTy-
FOIIIUM TTOKa3aTeNsIM:

- TeKy4ecTb KaJpoB 3a mepBoe noxyroane 2020
rojja B CPaBHEHUM C AHAJIOTWYHBIMH IEPUOJAMH
2019 m 2018 ronos;

- TEeMIIBI POCTa PacxoJ0B Ha COIMAILHOE 00e-
CIIeYeHHE 1 3apa0O0THYIO ATy COTPYIHHKOB;

- IOKa3aTeNy HapyIICHUS! TPYIOBOW AUCIIUTLIH-
HbI B OpraHU3aIHsX.

Jisa pacueTa TEKy4ecTH KaJpOB 3a HCCIEaye-
MBI TIEpUOT OBLITH HCIIOJIb30BaHbI IIPOMEKYTOUHEIE
(bMHAHCOBBIC OTYETHI OPraHU3aLUI, HAXOASIIUECS B
cBOOOMHOM JrocTyte. B pucyHke 2 MpUBEACHHI pe-
3yJIbTATHI TPOBEJCHHBIX PACUETOB.

B pucyHke 2 npuBeJeHBI CPEIHUE MOKA3ATEIIH
o 5 opraHu3anusM u3 Kaxjaou rpynnbl. Kak mo-
Ka3bIBaeT TpaduK 10 BTOPOW TpyIIe OpraHU3aIu-
SIM HaOJIoaeTcs Pe3KUH POCT TEKY4eCTH KaJpoB.
Pe3kwuit mpupocT JaHHOTO MOKAa3aTeisl YBEIUIUBACT
PHUCKHU HapyIIeHHs MpaB paOOTHUKOB: HE3aKOHHBIE
YBOJIBHEHHUSI, 33JIePKKH 3apab0THOM IIIaThI, YBEJIH-
yeHrne pabouero BpeMeHH | IIp.

To ecTh, MPOBEJEHHBIN aHAM3 Ja€T BO3MOXK-
HOCTh CJIeJIaTh BBIBOJI, UTO OpPTaHM3AIlNU, TJE OT-
CYTCTBYIOT JJIEMEHTHI IPOWU3BOACTBEHHOUN JEeMO-
KpaTHH, XyXe MepeHOCAT IKOHOMHUYECKUN KPHU3WC.
Tak, TekydecTb KaapoB B HUX 3a 1 nmomyroaue 2020
roJia IPEeBBICUIIO aHAJIOTUYHBIE TTOKa3aTenu 3a 2018
u 2019 roxpl mouTH B IBa pasa.

st pacdera pacxoJI0B Ha colMaibHOe obecrie-
YyeHne OBLIM TaK)Ke WCIOIh30BAHBI JaHHBIE OTUET-
HOCTH OpraHU3alli{, a 3aTeM pacCUMTaH CpeHHN
MoKa3aTelib. bIIo MPUHSTO pelieHue B3STh oKa3a-
TEJb PAcX0JI0B Ha OJTHOTO COTPYIHHKA (PUCYHOK 3).

PucyHok 3 nEeMOHCTPHPYET, YTO B YCJIOBHUSX
CTaOMIBHOCTH BHIOPAHHBIM TOKa3aTelb COIHAIb-
HOM OPHEHTHUPOBAHHOCTH BTOPOH TPYIIIBI Opra-
HM3alUM 3HAYMTENBHO HIXKE IOKa3areseld nepBoi
IpyNmbl OopraHu3anuii. B ycrnoBusiX HeraTHBHBIX
BHENTHHUX (haKTOPOB CPETHUI ITOKA3ATENb PACXOOB
Ha COIMajibHOE oOecrieueHne pabOTHUKOB CHHXKa-
€TCsl IOYTH B TPU pasa. B mepBoli rpyre opranusa-
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LUK, TA€ BBISBIEHBI SJIEMEHTHI IPOU3BOACTBEHHON  KaK COTPYIHMKOB, TaK M MX AETEH; TPaHCIOPTHHIE
JNEMOKpPAaTHH, PacxXolbl YBEJIMYMBAIOTCS M B KPHU-  pPacxXolbl COTPYIJHHMKOB; OOECIECUCHHE NUTAHUEM,
3UCHOM Hepuojie. B pacxonbl Ha comuanbHoe 00e-  IpeNoCTaBIeHHE OECIIaTHOTO KUJIbsS) BbIJIEICHUE
CrieYeHre HaM1 OBbLIM BKJIIOYEHBI: OIUIaTa OOy4eHUsI  Pa30BOi COLMAILHON ITOMOIIX U Jp.

60%

50%

40%

30%

20%

10%

0%

To ecTb B KpU3UCHBIN Nepruoa B OpraHHU3alUH,
r7e He Oblla pa3BUTa MPOU3BOICTBEHHAS JeMOKpa-
TUs1, HA0JII0IAIOCh 3HAYUTEILHOE CHUKEHHUE PacXo-
JIOB Ha COILMAIIEHOE 00eCIeueHue.
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31% 32%
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29%

1 momyrogue 2018 roga 1 momyrogue 2019 roaa 1 momyroaue 2020 roga

B | rpymma KOMIAaHHH M 2 Tpynma KOMIIaHHH

PucyHok 2 — CpaBHUTeNIbHAS AMHAMHUKA CPETHETO MOKa3aTelist ko3 pUIUeHTa TeKy4eCT! KaJpoB
B HCCJIEyeMbIX IPYIIaxX OpraHusanuu, %
IIpuMeuaHue: COCTABICHO aBTOPOM

Pucynoxk 3 — Cpenauii moka3aresb pacxol0B Ha CONMANLHOE 00eCIIeUCHHE,
B CpE/IHEM Ha OJTHOTO paboTHHKA 3a moyroaus 2018, 2019, 2020 ronos, TeIC. TEHTe
[Ipumedanue: cocTaBIeHO aBTOPOM

Bwmecte ¢ 3TuM, nokazaTenan HapylIeHHs Tpy-
JIOBOM AMCUUIUIMHEI B ABYX IPyIIax OpraHu3anui
OCTaJINCh Ha TPEXHEM YpPOBHE, a B HEKOTOPBIX
opraHMzanMax HabOmoJanoch CHWKeHue. Hamu
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OBLT BBIOpaH CICAYIONME MOKa3aTelb M0 JaHHOU
cthepe — cpemHee KoiIM4ecTBO (DakTOB HapyIIe-
HUS TPYIOBOW NHCITUIUIMHEL 3a moyroane Ha 100
COTPYAHHKOB.

40

[lon wHapymeHus MM TpPYOOBOW IMCIMIUIMHBI
HaMM [OJpPa3yMEBAINCh: ONO3JaHMA Ha padoTy,
HapylleHHe MpaBw OE30MacCHOCTH HAa IPOMU3BOJ-
CTBEHHBIX Y4acTKax U APYyTHE.

35

30

25
20
15
10

1 momyrogme 2018 roaa

B ] rpymma KOMOaHHH

1 momyrogue 2019 roaa

1 momyrogme 2020 roaa

M 2 TpyIia KOMIAHHH

Pucynok 4 — BinsiHne Hanmum4us/OTCyTCTBHUS SJIEMEHTOB IIPOM3BOACTBEHHOM IEMOKPaTHH
Ha MOKa3aTeIM HapylIeH!s] TPYAOBOH ANCIUILIMHEL, (haKThl HAPYIICHNS TPYIOBOW TUCIIUILINHEL
Ha 100 corpynHukoB
ITpumeuanue: coOCTaBICHO aBTOPOM

3akar0ueHHe U BbIBOJABI

Takum 00pa3oM, COTPYIHHKH OpraHH3allHi,
rze OBl BBIBICHBI IPU3HAKHI IIPOU3BOICTBEHHON
JIEMOKpaTHH JIeT4e IMEePEeHOCAT HKOHOMHYECKHI
Kpusuc. B Hux HabmogaeTcs coxpaHeHHe HU3KHX
U CPEHHUX MOKa3aTelel TEKy4eCTH KaJpoB, a TaK-
JKE€ POCT PacxoJll0OB Ha COIMAILHOE O0ecleyeHHe.
IIpm Bcex mpeumylecTBax pa3BUTHS HHCTUTyTa
MIPOU3BOJCTBEHHON TEMOKPAaTHH KaK MHCTPYMEH-
Ta 3alIUTHl COLMAIbHO-TPYJIOBBIX MpaB pabOTHU-
KOB CyIECTBYeT psiJ 6apbepoB. Tak, HampuMep, 10
HaCTOSLIEr0 BPEMEHU He Obla COo37aHa IpaBoBas
0aza ans uccnepyemoro uHctutryta. B Tpynosom
koxekce PecryOnuku Kazaxcran orpaskeHsl: mpa-
Ba paOOTHUKOB IIPH COCTAaBJIEHUU KOJUIEKTUBHBIX
TPYJIOBBIX JOTOBOPOB, MpaBa Ha CO3/JaHME MPOU3-
BOJICTBEHHOT'O COBETa MO 0€30MaCHOCTH U OXpaHe
TpyAa, MPaBo ¢ IOMOIIBIO TPO(CO030B U BHIOOP-
HBIX TpeJCTaBUTENEH 3alluIlaTh U MPeacTaBIsATh
pabotaukoB. To ecTb paccmMaTpuBaeTCsl IPaBo pa-
0OTHHKA Ha 3alUTY U OXpaHy CBOUX IIpaB, B KOTO-
pble HE BXOAMT MPaBO HA y4acTHE B YINpaBIEHUE
OopraHu3anueil.

B kazaxcTaHCKuX OpraHu3alusix, IpuaepKuBa-
FOIUXCS PUHITUIIOB MPOU3BOACTBEHHOM JEMOKpa-
TWU, HET BHYTPEHHEHW NOKYMEHTAIMH, KOTOpas ObI
periaMeHTHPOBajIa BOMPOCH! y4acTHs paOOTHUKOB
B yIpaBJieHUU opranusanueii. PaboTHuku npusie-
KaloTCS K PEIISHHIO YIPaBICHYECKUX BOIPOCOB,
Kak mpaBuiio, ctuxuiHo. IlpemocrtaBieHue Tako-
ro IpaBa SIBJISAETCS JOOPOBOJIBHBIM IIIATOM CaAMOTO
COOCTBEHHHKA OPTaHW3allNH, BHEAPSIOIIETO COBpPE-
MEHHBIE TIOJIXOJIGI W MPUHITUIIBI YIIPABJICHUS OpTra-
Hu3anued. BMecte ¢ 3TUM, MOJIOKUTENBHBIA (-
(bekT BHEOPEHWs MPOW3BOJCTBEHHOHN JEMOKpAaTHU
opraHuzanuu o4deBuieH. [Ipon3BoacTBeHHAS] AEMO-
KpaTus U €€ BJIEMEHTHI MOJIOKUTEIBHO BIUSIOT Ha
TEMIIBI COIUAbEHO-9KOHOMHUYECKOTO Pa3BUTHUS Op-
TaHU3aIUH, MOTYT BBICTYIIATh OJHUM U3 KIFOYEBBIX
HWHCTPYMEHTOB OXPaHbI TPy a.

Takum oOpa3oM, AJi YCKOPEHHOTO DPa3BUTHA
MPOU3BOJACTBEHHON JEMOKPATUU U €€ DJIIEMEHTOB B
Ka3aXCTaHCKUX OPTaHMU3AlUAX HEOOXOIUMO:

- BKIIIOYUTh B TOCYJApCTBEHHYIO CTPATETHIO
COIMAIbHO-3KOHOMHYECKOTO Pa3BUTUS  HEOOXO-
JUMOCTh peanu3aluyd MEPONPUITHI MO pa3BUTHIO
MIPOW3BOACTBEHHOM JEMOKPATHH B Ka3aXCTaHCKHX
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OpraHM3anusix: HHOOPMHUPOBAHUE, KOHCYIHTHPO-
BaHUS, METOJIOJIOTUYECKAs MOAAEPIKKA, COBEPILCH-
CTBOBAaHHE 3aKOHOIATENbCTBA;

- BBIICJIUTh FPAHTHI HA HAYYHbBIC UCCIIEIOBAHUA
¥ MOHUTOPHHT MTPOIECCa Pa3BUTHS IIPOU3BOJICTBEH-
HOM IEMOKpaTHH B Ka3aXCTAHCKUX OPTaHU3aIUsAX, a
TaK)Ke OLICHKH €r0 BIUSAHUS Ha PA3IUYHbIE aCIIEKThI
TPYAOBBIX OTHOILIEHUH;

- pazpaboTaTh TUIOBYIO (popMy BHYTpHUUP-
MEHHOTO JOKYMEHTa, yTBEp’KIaloIlero Ipasa
U peTIaMEHTHPYIOIIETO MOPSAA0K ydacTus pa-
OOTHUKOB B YNpaBJIEHHHM Opranusanuei. Jan-
HBI BHYTPCHHHH IJOKYMEHT MOXET OBITh Kak
gacTblo «KaapoBoil MOTUTHKH KOMIAHUHNY, TaK
U BBIIENEH B OTIEIbHYIO BHYTPHU(PUPMEHHYIO
HOPMY.
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KA3AKCTAH PECITYBAUKACbIHAATDI
AABOKATYPAHbIH, ¥bIMAACTbIPYLUbIAbIK
K¥PbIAbIMbI

ByriHri TaHAQ apaM KyKbIKTapblH KOpPFfay KypaAAapblH >KETIAAIPY KYKbIKTbIK MeMAEKeTTi
KAABINTACTbIPYAbIH, >KaArbl MPOLECIHIH axkblpamac 6eAiri faHa emec, COHbiMeH 6ipre asamaTTbik,
KOFAMHbIH, )XETIAY ABPEXECIH aHbIKTayAblH MIHAETTI WapTbl caHaraAbl. COHABIKTAH aABOKATYpPaHbIH,
TaburaTblH, OHbIH TYPAEPiH, YMbIMAACTbIPy (hOpMaAapbiH, KbI3MET OarbiTTapbiH, 6acka 9AEYMETTIK
KYPbIAbIMAAPMEH KapbIM-KaTbIHACBIH TYCiHY >XOHE OHbIH, &Mip CYPYiH KYKbIKTbIK, peTTey apBokaTypa
TYPaAbl FbIAbIMM 3EPTTEYAEPAIH MBHI GOAbIN TabbiAaabl. Makara TakbIpblObiHbIH ©3EKTIAIr Kasipri
AEMOKPATUAABIK, MEMAEKETTEPAIH ILIKI AaMybl YpAICTEpi >XeHe AMHaMMKACbIMEH a3amMaTTapAblH,
KOHCTUTYLMSAABIK, KYKbIKTapblH KAMTaMacbI3 €Ty TeTIriHAEr aABOKaTypa KbI3METIHIH, TUIMAIAITH >KaH-
>KaKTbl KELWIEHAT TEOPUAABIK-KYKbIKTbIK, 3€PAEALY, aABOKATYPaHbIH MEMAEKETTIK OMAIK OpraHAapbIMEH,
a3aMaTTblK, KOFAMMEH >KaHa e3apa KapbIM-KaTbIHACbIHbIH, TY>KbIPbIMAAMAAbIK, MOAEAIH KYPY, OHbIH, SAIA
COT iCiH XYpri3yAeri peAi MeH MaHbI3biH BeArianey KaxkeTTiAirimeH pactanaabl. Makarapaa KasakcraH
Pecny6AmKacbiHbIH «AABOKATTbIK, KbIBMET >XOHE 3aH, KeMeri TypaAbl» 3aHbl GOMbIHLLIA aABOKATYPaHbIH
YMbIMAQCTbBIPYLLbIABIK, KYPbIAbIMbI KapacTblpbiAFaH. KP aaBokaTypa KbI3MeTi aaBOKaTTap aAKACbIHAQ
KYPbIAQTbIH 3aH KOHCYAbTAUMSICbIHAQ HEMece 3aHAbl TyAFaHbl TiPpKEMECTEH >Xeke-Aapa KbI3MeTiH
>Ky3ere acblpaTtbiH aABOKATTap, COHAAM-aK, ©3i aepbec akm 6acka aABoKaTTapmeH BipAecin, aABOKaTTbIK,
KEHCE KYPY apKbiAbl YMbIMAACTbIPbIAAAbL. Makarasa aTaAFaH HbICAHAAPAbIH  YIAbIMAACTbIPbIAY
epeKLIeAiKTepiHe KOHIA OOAIHIEH, COHbIMEH KaTap pecnybAMKaAbIK, AEHIeMAEri aABOKaTypa KbI3METiH
6ackapyllbl opraH pecrnybAMKaAbIK, aABOKATTAP aAKaCbIHbIH KbI3MET epeKLIeAiKTepi KapaCTblPbIAFaH.
JKyMbiCTa leTeAAIH 03bIK TaxKipnbeaepi MeH XaAblkapaAblk, aABOKATTbIK, OAAK, KbI3METI A€ KaMTbIAFaH.

TyHiH ce3aep: aABOKaTypa, aABOKaTTap aAKacbl, aABOKATTbIK, KbI3MET, 3aH KOHCYAbTALMSChI,
3aHAbIK, KEMEK, KAMEHT, aABOKATTbIK, KYMNMS, aABOKATTbIK, KEHCE.
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2Caspian University of technology and engineering named after Sh.Yessenov, Kazakhstan, Aktau
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Organizational structure of the legal profession
in the Republic of Kazakhstan

Today, improving the means of protecting human rights is not only an integral part of the overall
process of forming the rule of law, but also a prerequisite for determining the degree of maturity of civil
society. That is why understanding the nature of the legal profession, its types, forms of organization,
areas of activity, relationships with other social structures and the legal regulation of its existence is
the essence of scientific research about the legal profession. The relevance of the topic of the article is
confirmed by the trends and dynamics of the internal development of modern democratic states, the
need for a comprehensive comprehensive theoretical and legal study of the effectiveness of the bar in
the mechanism of ensuring the constitutional rights of citizens, the creation of a conceptual model of the
new relationship of the bar with state authorities, civil society, The article considers the organizational
structure of the bar under the Law of the Republic of Kazakhstan “On Advocacy and Legal Assistance”.
Legal practice in the Republic of Kazakhstan is organized in a legal consultation established by the bar
association, or by creating a law office by lawyers who carry out sole activity without registration of a
legal entity, as well as independently or jointly with other lawyers. The article focuses on the peculiari-
ties of the organization of these forms of organization of the bar, as well as the features of the activities
of the Republican bar association, the body of management of the bar at the republican level. The article
highlights the best foreign practices and activities of the International Bar Association.

Key words: legal profession, bar association, legal practice, legal advice, legal assistance, client,
attorney-client privilege, law office.
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OpraHu3alUMoHHas CTPYKTYpa aABOKaTypbl
B Pecny6Aanke KasaxcraH

CeroaHsi CoBepLIEHCTBOBaHME CPEACTB 3alUMThI PAB YeAOBeKa SIBASETCS HE TOAbKO HEOTbEMAEMON
cocTaBAsiolleit obuiero npouecca (OPMMPOBAHUS MPABOBOrO rOCYAAPCTBA, HO M 00OsI3aTEAbHbIM
YCAOBUEM B ONPEAEAEHUN CTENEeHN 3PEAOCTU MPadKAAHCKOro 06LwecTBa. MIMEHHO Mo3TOMy NMoHMMaHue
NpUpPOAbI ABOKATYpbl, ee BUAOB, (hOPM OpraHmM3aLmm, HanpaBAEHUN AESITEAbHOCTH, B3aUMOOTHOLLEHWI
C APYTUMM COLLMAAbHBIMM CTPYKTYPamm U MPaBOBOE PEryAMPOBaHMeE eé CyLLeCTBOBaHMS COCTABASIOT CYTb
Hay4HbIX MCCAEAOBAHMI1 06 aABOKAType. AKTYaAbHOCTb TEMbI CTATbM MOATBEPXKAAETCS TEHAECHUMIMM
U AMHAMMKOW BHYTPEHHEro PasBMTUS COBPEMEHHbIX AEMOKPATUUECKMX FOCYAAPCTB, HEOBX0AMMOCTH
BCECTOPOHHEr0 KOMIMAEKCHOrO TeOPeTMKO-MPABOBOro M3yuyeHns 3(PGEKTUBHOCTU  AESTEAbHOCTU
AABOKATypbl B MEXaHM3Me 0becrneveHmns KOHCTUTYLIMOHHbBIX NPaB rPaskAaH, CO3AAHUSI KOHLENTYaAbHOM
MOAEAU HOBbIX B3aMMOOTHOLLEHMI aABOKATYpPbl C OpraHamm rocyAapCTBEHHOM BAACTU, IPaXK AQHCKMM
0011eCTBOM, YCTAHOBAEHUS €€ POAM U 3HAUEHUS B OCYLLLECTBAEHMU CMIPABEAAMBOIO CYyAONPOM3BOACTBA.
B craTbe paccMoTpeHa opraHv3aumMoHHasl CTPYKTypa aABOKATypbl Mo 3akoHy Pecry6amnkm KasaxcraH
«O6 aABOKAaTCKOM AESTEABHOCTM W IOPUAMYECKOM TMOMOLLM». AABOKATCKas AesiTeAbHOCTb B PK
OpraHU3yeTcsl B IOPUAMYECKON KOHCYAbTALMM, CO3AABAEMON KOAAErMen aABOKaTOB, AMGO MmyTem
CO3AaHMS AABOKATCKOM KOHTOPbI aABOKAaTaMM, OCYLLECTBASIOLIMMY EAMHOAMYHYIO AESTEALHOCTb 6e3
perucTpaumumn IPUAMYECKOro AMLA, a Tak)Ke CaMOCTOSITEABHO MAM COBMECTHO C APYTMMM aABOKaTaMM.
B craTtbe yaeAeHO BHMMaHWE 0COBEHHOCTSM OpraHM3aLmm AQHHbIX (DOPM OpraHU3aLmum AEITEAbHOCTH
AABOKATYpbl, a TakKXXe pacCMOTPeHbl OCOBGEHHOCTUM AESTEAbHOCTUM PecryOAMKAHCKOM KOAAErvMu
AABOKATOB, OpPraHa yrnpaBAeHWsi aABOKaTypoK pecrnybAMKaHCKOro ypoBHs. B cTaTbe ocBelleHbl Ayuliive

3apy6e>|<Hb|e MPAaKTUKN N AEATEAbHOCTb MEXXAYHAPOAHOI0O aABOKATCKOIro Colo3a.
KAroueBble cAaoBa: AABOKATypa, KOAAEIrmsa aABOKATOB, aABOKATCKad AEATEAbHOCTb, IOpUANYECKas
KOHCYAbTaUU4, lOpnAnYveckasa nomollb, KAMEHT, aABOKaTCKas Tal;lHa, AABOKATCKag KOHTOpPaA.

Kipicme
Anmam3aT JaMybIHBIH ~ OapiblK — ToxipuoOeci
aJaMHbIH  KYKBIKTapbl MeEH OOCTaHIBIKTapbIH

KaMTaMachl3 €TIeH, JEMOKpATHSIFa KOJ KETKi3y,
KYKBIKTBIK MEMJIGKET KYpy MKOHE OJIEyMETTiK-
SKOHOMHUKAJIBIK OpKEHACYAl KaMTaMachl3 €Ty
MYMKIH €MECTIriH Aomnenjeai. AjaM KYKbIKTapbhiH
caKkray — Kas3ipri 3aMaHfbl KYKBIKTHIK CaHaHBIH
HETi3i, agaM KYKBIKTapblH TaHy, CaKTay MKOHE
KOpFay — Ke3 KeJIreH MEMJICKETTIH MIiHJETi, 3aH/Ibl
UMIIEPaTUB PETiHAE KapacThIPhLIAIBL.

OJleMHIH KOIITereH elaepinae KaObuImaHFaH
AJtaM KYKBIKTapbIHBIH KaJIbIFa Oipeii ekapau-
SICBIMEH, A3aMAaTTHIK JKOHE CasCH KYKBIKTap TYPalIbl
XaJIbIKapaJIbIK [TaKTIMEH KOHE 0acKa 1a X albIKapPaJIbIK
KY)KaTTapMEH apusulanFaH AJlaM KYKbIKTapbl MCH
0OCTaHIBIKTAPBIHBIH HAKTHl KAMTaMachl3 €TiUTyiHe
Kazakcran PecmyOnukaceiHblH =~ KOHCTHTYIIHSACH
KeTIiK Oepei.

«KymTi xoHE Toyenci3 aJBOKaTypachl3 3aHIBI
MEMJIGKET KYpy MYMKIH emec. MeMIleKeTTikK
anmaparThlH THIMALUIITT KeOiHece a3aMmaTTap MEH
KOCITOPBIHIAPIBIH KYKBIKTAphl MEH MYIAENepiH
KociOM KoprayFa MYMKIHJIIK jKacayMeH OalaHbl-
ctel. Enperi kocimkepiik >XKoHE WHBECTHUIUSIIBIK

OeJICeHIUIIK JeHreill Ie OChFaH OalaHbICTHL.
CoHIpIKTaH OYIT J)Kepae aTBOKATTAPABIH POJIIH achl-
pa Oaramay kubia», — neai K.K. TokaeB ¥JITTBIK
KOFaMJBIK CEHIM KEHECiHIH OTBIPBICHIH/IA COUIIETeH
coesinne (https://www.akorda.kz/).

AZBOKaTypa HWHCTUTYTBI MEMIIEKET KEeIiIIiK
Oepren xoHe Kaszakcran Pecnybnukacbiabi Kon-
CTUTYIHSICHIHIA OCKITIITCH alaMHBIH KYKBIFBIH iCKE
aChIPyFa, OHBIH KYKBIKTapbIH, 00CTaHABIKTAPBIH COT
apKbUIBI KOpFayFa XoHe OUTIKTI 3aH KOMETiH alyra
BIKIIaJ €Texl.

Kazipri 3amaHfbl a3aMaTThIK KOFaM HUHCTHUTYT-
TapbIH KAJIBIITACTBIPY JKOHE 9JICYMETTIK, KYKBIKTBIK
MEMJICKETTi JaMbITy alaMMEHa3aMaTThIHKYKBIKTaphl
MeH OOCTaHIBIKTApbIH KOPFayIblH OYKiIT XKYHeciH
YUBIMIACTBIPY KBI3METIHAE eJNeylli e3repicTepii
tanan erexai (biproxosa 2019: 110). byrinri tanga
ajlaM KYKBIKTapblH KOpFay KYpajIapblH XKETLIIipy
KYKBIKTBIK MEMJICKETTi KaJbIITACTBIPYABIH Kbl
TIPOTIECiHIH aKbIpaMac OeJiri FaHa eMec, COHBIMEH
Oipre a3amaTTBIK KOFAMHBIH KETLTy JopekeciH
AHBIKTAyABIH MIHAETTI IMAPTHl OOJBIN TaOBLIAbI.
CoHJIBIKTAaH ~aJIBOKATypaHbIH TaOWUFATBIH, OHBIH
TYpJIEpiH, YHBIMAACTBIpY (GopManapbiH, KbI3MET
OarpITTapbIH, 0acKa QJIEyMETTIK KYpbUTBIMIIAPMEH
KapbIM-KaTBIHACHIH TYCIHY Y9HE OHBIH OMIp CYpYiH
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Kazakcran PecryOnukacsIHIaFb! aJBOKATypaHbIH YHBIMAACTHIPYIIBUIBIK KYPBUTBIMBI

KYKBIKTBIK PETTey AJIIBOKaTypa Typallbl FBUIBIMH
3epTTEyNIepAiH MOHI CaHaJa/bl.

Byn kyxar 3aH MaMaHIBIFBIHBIH TOYEJCI3/IIri
MEH TYTACTHIFBIH KaMTaMachl3 €Ty YIIiH OapibIK
OWIK TapMakTapel KYpMeETTeyi Kepek eH
TOMEHI1 0a3alblK CTaHAApTTapAbl OeNrinen/.
Osap angBOKAaTTapAbIH COT TOPEIIriHiH Herisri
areHTTepl PETiHAE CyAbsUIap MEH IPOKypopiap-
MEeH Oipre COT Tepemiri MeH KOoFaM MyJJeliepiHe
KOJI JKETKi3y YIIiH 3aHJIbUTBIKTEl KAMTaMachl3 €Ty-
re JKoHE KoJiayFa MIiHIETTI eKeHIH MOWBIHIANIIEI.
O3 MiHAETTepiH OpBIHIAN OTBIPHIN, aaBOKATTap
opKalllaH epKiH, MYKHST %9HE KOPKBIHBIIICHI3 OCHI
KOCINTIH OENTiIEeHreH epe)xeNepine, CTaHIapTTa-
pBhIHA JKOHE JTUKAChIHA COWKec, OWIIKTIH HeMece
KOFaMHBIH apajacyblHChI3 HEMeCe KBICHIMBIHCHI3
opexkeT ere anysl kepek (https://www.ohchr.org/EN/
Professionallnterest/Pages/RoleOfLawyers.aspx).

AJIBOKaTypa MEMJIEKETTIK JKOHE KOFaMJIIBIK
TeTIKTepAiH Oenrini Oip KyleciHae opeKeT ereni,
COHJIBIKTaH a3aMaTTaplblH, CH aJJIbIMCH, OCBHI
KOFaM MEH MEMIICKETTIH KYKBIKTHIK MYIIeNepiH
KOpFayFa JopAeMJecyre apHallFaH akCuoMa el
karenecyre Oonagpl. COHBIMEH Karap OJl 3aHHBIH
YCTeMIiri KarumaThIH J>KOHE aJaM KYKBIKTapbIiH
KOpFay TY KbIpbIMJaMajiapblH OpHATyJa JKOHE
cakTayJa »OKETeKII pPei aTKapajbl. 3aHHBIH
YCTeMIiT1 aJBOKaTypaHbIH apKachlHIa 03 a3amMarTa-
pBIHA OJIAPJBIH KYKBIKTaphl MEH OOCTaHIBIKTAPhIH
KaMTaMachl3 €Ty MyMKIHJIIT1H XYy3€ere acblpabl, Oy
MEMJICKETTIK XOHE KOFaMIBIK MYIIEICpPIIiH >KaH-
JKaKThl KOpiHICI OoJbill caHamajel. Bip xarbiHaH,
aJIBOKATTHIK KBI3MET KOHCTHTYIHSUIBIK TYPFBIIaH
aHBIKTAJFaH MEMJIEKETTIK MaHBI3IbI CHTIATKA W€, all
eKiHIII )KaFbIHaH, a3aMaTTap MEH 3aH/IbI TYJIFallap bl
OKIMIITLTIK 030BIPIBIKTAH THIM/II KOPFay YIIIiH aJ[BO-
KaTTap MEMJIEKETTeH MYMKIHIITIHIIE Toyelci3 00-
JIyBI KepeK. AZIBokatypa — Oipereii 3aHbl KYObLIbIC,
MEMJIEKETTIK  (OKapHsS-KYKBIKTBIK)  (QYHKIHSHBI
OPBIHJTAWTHIH KOHE MEMIICKETTCH TOYeJICI3IITiH
CakKTail OTHIPHINT MEMJICKETTIK OpraH OOJIbIN Ta0bLI-
MalTBIH XanFbe3 YibM (Principles on the Role of
Judges and Lawyers 2017: 231). byx Te3ucti Oykin
anemperi ransiMaap Kongaiiaer. Conpivet K. L Tepu
HEMIC Toyelci3 aJlBOKaTypachIHBIH FachIpbIHA
apHaJIFaH )KYMBICBIH/IA aJBOKATypa HHCTUTYTHIHBIH
KOFaMJIbIK-KYKBIKTHIK CHUIIAThIHA €pPEKIIe Ha3ap ay-
nmapns (Stern 1980: 17).

KyKBIKTBIK KOMEK HHCTUTYTBIH KYKBIKTBIK pe-
[JIAMEHTTEY JKOHE ICKE achIpy MOceJelepiH erKeii-
TerKeTi XKapusiay MaKCaThIHAa KoCi0M aIBOKATTHIK
KbI3BMETTe  Oarmap  OONATBIH  XalIbIKApaJIbIK-
KYKBIKTBIK HOpMajapra Taiiay >XYPri3y OpBIHIIBI
Oomei kepineni. Conmaii-aK Makajia TaKbIPBIOBIHBIH
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©3EKTILJIIr Ka3ipri IeMOKPATHUSIIBIK MEMJICKETTePIiH
1IIKi JAMYBIHBIH TEHACHIIUSIAPHI MCH JHHAMUKACKI-
MEH, a3aMaTTapIbIH KOHCTUTYIHSIIBIK KYKbIKTapbIH
KaMTaMachl3 €Ty TETIriHAErl aJBoKaTypa KbI3Me-
TiHIH THIMIUICH KaH-)KaKThl TEOPHUSUIBIK IKOHE
KYKBIKTBIK 3€pTT€Y KaKETTLITIMEH, aJBOKaTy-
paHbIH MEMJICKETTIK OpraHJaapMeH, a3aMaTThIK
KOFaMMEH JKaHa KapbIM-KaThIHACBIHBIH TY)KBIPBIM-
IaMajablK MOJCNIH KYpyMEH, OHBIH pejJi MeEH
MaHBI3IbUIBIFBIMEH PACTaNIAIbL.

TaKBIPBINTHIH KOII OJIIIEM/Ii CUTIAThI KYKBIKTHIH
OpTYpAl canamapbl MEH WHCTHUTYTTaphlHA, €H aj-
IpIMeH  (unocodusira, oNeyMeTTaHyFa, MemJe-
KeT TeH KYKBIKTBIH JKallllbl TEOPHSCHIHA, aaaM
KYKBIKTapbIHBIH TEOPHUACHI MEH TapuxbiHa, KOHCTH-
TYIMSUIBIK, XaJBIKAPAIbIK KYKBIKKA, aJBOKATTBHIK
KBI3MET TIeH aJIBOKaTypa TEOPHUSICHIHA, COT KYKBIFBI
TEOPHUACHIHA, KYKBIK KOpFay  OpraHIapbIHBIH
JKYMBICBIH ~ YHBIMJIACTBIPYFa  KYTIHYAI  KaXKeT
erri. Atan aWtkadga, C.C. Anekcees, I'. Anekcu,
M.M. Anronosuy, [I.A. Kepumos, E.E. Kyradum,
A.A. Jlykamos, JL.A. Jlyn, T. Mopmakos,
P.A. Mronepcon, II. Pabunosnu, B.C. Hepce-
CSHII JKOHE 0acka FajbIMAap €HOEKTEepl 3epTTEeyAiH
TEOPHUSUIBIK HETi3iHe alHaijbpl. Anaiiia KenTercH
FBUIBIMU  3€pTTeyNepaiH OoiyblHA KapamacTaH,
Ka3ipri KOFaMHBIH TpaHC()OPMAIHSIIBIK TPOIIeCTepi,
agaM  KYKBIKTapbl Ti3IMIH TOJBIKTBIPY KOHE
*kahaHmaHymporecTepiKasipri3aMaHFBIIIBIHABIKTAP
mpu3Machkl apKbUIBI OYKLT oleMJie alBOKATTHIK
KBI3BMETTI KYKBIKTBIK PETTEYJiH KaJbIITaCKaH
KYKBIKTBIK TOCUIIEpl MEH epeKIIeTKTepiH KahTta
Kapay/IbIH carajibl HET13IeMeCiHe aifHasIa bl.

BastHnanran bl HEri3re ana OTHIPHII, MAKAIAHBIH
Makcatbl — Eyponanbslk omak neH TM/I[-ra myie
SNJEPIH  ayMarblHIa  aJBOKATTHIK  KBI3METTI
KYKBIKTBIK PETTeyre KEeIIeH[I KOMIapaTUBTIK Taj-
nay skyprizy. Ocel MakcaTKa HETi3ZeNie OTBIPHIIL,
0anThlH MBIHAZAW MIHACTTEPI TYXKBIPHIMIAIIBI:
1) anmBoKaTypaHbIH YHBIMIACTHIPBLTYBl MEH KbI3Me-
TiH KYKBIKTBIK PETTEYIiH XaJIbIKapadblK-KYKBIKTHIK
craHmaptrapbiH  aiikeiHgay; 2) EO xone TMJI
ayMaFrbIHJAFbl aJIBOKATYPaHBIH YHABIMIACTHIPHLTYBI
MeH KBI3METIHIH CTaHAapTTapblHA CABICTHIPMAIIbI-
KYKBIKTBIK ~ Talfiay KYprizy; 3) aJBOKaTTHIK
KBI3METTI KYKBIKTHIK PETTEYJIiH HEFYpIbIM THIMII
MOJICIIB/ICPiH aHBIKTAY.

AnBokaTypa — OYJI alaMHBIH KYKBIKTapbl MEH
OOCTaHIBIKTAPBIH KOCIOM HETi3me Koprayra, KO-
FaMJIarbl KOHCTHUTYLMSUIBIK 3aHIBUIBIK PEXHMIiH
HBIFANTYFa apHAIFaH JCMOKPATHSIIBIK KYKBIKTHIK
WHCTHTYT.

Kazakcran PecnyOMKachIHBIH «AJIBOKATTHIK
KbI3MET JKOHE 3aH KeMeri TypaibD» 3aHHbH 31
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0aObIHBIH 1-TapMarbiHa cotikec, Kazakcran Pecmy0-
JTUKACBIHIAFHl aJBOKATypa aJaMHBIH 63 KYKBIK-
TapblH, OOCTaHIBIKTAPBIH COT apKbUIbI KOpFayfra
JKOHE 3aH KOMET1H ayFa MEMJIEKET KNIk OepreH
xoHe Kazakcran Pecrmyomukaceiaeiy KoHCTHTY-
LUSACHIHIA OCKITUINeH KYKBIKTapbIH ICKE achIpyra
JKopIeMIecyre, COHJIai-aKk nayael OedbiT Kod-
MEH PeTTeyre JKOpAEMIEeCyre apHaifaH MHCTUTYT
(http:///online.zakon.kz).

Marepuajaap MeH dicTep

3epTTey MakcaTblHa KTy YVIIIH KOWBUIFaH
MIHJIETTEPIi IIENTy Ke3iHe FRUTBIMH TAHBIMHBIH 3a-
MaHay¥ JKaJIIbl )KOHE apHANbI 91iCTEP1 KOJIIAaHBLIJIbI,
aran aWTKaHAa: JOTHKAIBIK, TUAICKTUKAJBIK, Ta-
puxu, (HopMaIbAbI-KYKBIKTHIK, CABICTBIPMAIIbI-
KYKBIKTBIK, XKYHEIK Tajuay, aHaJIOTUs, UHTYKITHS,
Iierepy, CUHTE3, a0CTPAKIIHS, KAIIbLUIAY, MOJIETh-
Jiey JKOHe 0acka oficTep.

Kytieni Tanpmay sfmiciH Heri3ri gen atayra Oomna-
JTbI, OHBI KOJIZJAHY MaKcaTTapFa KOJI )KETKi3yTe JKoHe
OeNTijieHTeH MIHACTTEPl OpBIHIAYFa, COHIa-aK
3€pPTTEIICTIH TAKBIPBINITHIH KECKEJICTeH OOIIKTepiH,
aran  aWTKaHAa  aJBOKaTypa HWHCTUTYTHIHBIH
KYKBIKTBIK pETTeNyiHiH OenrijiepiH, KacuerTepi
MEH CHUINaTTaMalapblH HETi3Jey Ke3iHae Oeiyre
MYMKiHAIK Oepzi. Tapuxu omic opTyp:i emnepneri
aJIBOKATTHIK  KBI3METTI  KYKBIKTBIK  PETTEYJiH
KaJIBINITACYbl MEH JaMYBIH 3€PTTEYIC¢ KOJaHbLIJIbI.
CuHTe3 opici imiHapa e3iHIH aHBIKTaMalapbiH
KypyJAa, «AJBOKATTBIK KbI3MET» CHSKTHI YFBIMHBIH
Ma3MYHBIH KQJIBIITACTHIPY/IA Al a6l OOJIIBI.

JKyiteni omic amBOKaTypa HWHCTHTYTHI ajam
MEH a3aMaTThIH KYKBIKTaphl MEH OOCTaHIBIKTapbIH
KOpFay TETITiHIH D3JIEMEHTI pEeTiHIe, a3aMaTThIK
KOFaM HMHCTUTYTHI JKoHE JepOec KYKBIK KOpFray
WHCTUTYTBl PETiHAE 3epTTey YIIiH MNaiganaHbuI-
nel. KypbUTBIMIBIK-(DYHKIIMOHATABIK 9IIC  a/lBO-
KaTypaHBIH YHBIMIACTHIPBUTYBI MEH KYMBIC ICTEYiH
KYKBIKTBIK KaMTaMachl3 €Ty MEXaHU3MIHIH IIIKi
KYPBUIBIMBIH KYPYFa, COHJIali-aK OChl HHCTUTYTTBIH
(YHKIIMOHAIIBIK MaKCaThIH aHBIKTayFa MYMKIiH-
ok Oepami. AIBOKaTypa HHCTHTYTHIHBIH YHBIM-
JACTBIPBUIYBI MEH KYMBIC icTeyl JKy3ere achl-
pBIIATBIH  KOFaMIBIK ~KAaTBIHACTAPABI PETTEHTIH
HOPMATHBTIK KYKBIKTBIK HOPMaJlap/(bIH Ma3MYHbI
TaHBIMHBIH apHailbl KYKBIKTBIK OJIiCi KeMeTiMeH
AU/

JlnanekTukanblk OJiC aJBOKaTypa HWHCTHUTY-
THIHBIH MOHIH, 9JIEyMEeTTIK KYHIBUTBIFBIH )KOHE a7laM
MEH a3aMaTThIH KYKbIKTHIK KOMEKKE KYKbIFbIH OHBIH
KYKBIKTBIK PETTEY CpPEKIICIIKTepi apKbLIbl JKYy3ere
aceIpy MexaHU3MiH/AeTi (QYHKIUIIaphIH aHBIKTAYFa

MYMKiHIIK O0epai. CanblcTRIpMabl-KYKBIKTBIK 91iC
Eypomansik onak xxone TM/] ennepinin aymarsiHaa
aJIBOKATTHIK KBbI3METTI KYKBIKTBIK PETTEyMdi Taj-
Jay TpOlEeCiHAe CTaTWKaaa Ja, JUHAMHKaaa Ja
KONMIAHBUIABL. byir omic 3epTTeneTiH KYKBIKTHIK
HOpMAaJIapJbIH KypamJac JJICMEHTTEPIHIH JKaj-
bl JKOHE aWpbIKIIa KacHeTTepiH Oiny yIIiH ae
KOJIAHBUIABL. PecMH-KYKBIKTBIK OMICTI KOJIIaHa
OTBIpKIN, 0i3 AJIBOKATTHIK KBI3MET CajachIH/Iarbl
HOPMATHUBTIK KYKBIKTHIK aKTilIep MEH KYXKaTTapIbIH
Ma3MYHBIH aHBIKTAI, TYCIHIIPE aabIK.

Mopenbey oJici aJBOKATTBHIK KBI3METTI Ky-
KBIKTHIK peTTeyAiH oMOebam MoJeniH i3aeyne,
aJIBOKATypaHbIH XKeKe aJaMHBIH J1a, OYKiJT a3aMart-
THIK KOFAMHBIH J1a KYKBIKTapbIH KaMTamachl3 €Ty
CaJlaChIHJaFbl MEMJIEKETTEp MEH KOFaMIap/IbIH
MHCTUTYIMOHANIBIK JKYHelepiMeH e3apa ic-KUMBbI-
JIBIHBIH THIM/TI TETIKTEPiH aHBIKTAY 1 KOJIIaHbLIIBI.

Hortukenepi

AnBoKaTypa KbI3MeTi OYTiHTI TaHma JKeKe
3aHMEH peTTeNIMEreH, O 3aH KOMETiH KepceTyi
Koca peTTeTiH opTak 3aHfra OipikripinreH. by,
0i37iH MabIMAaybIMBI3IIA, aaM KYKBIKTapPBIHBIH
Keniamiri OoNaThIH a3aMaTTBIK KOFAaMHBIH OacTbl
WHCTUTYTBHIHBIH OejeNiH TeMeHjeTei. MpIcalbl,
OypblH KONJAaHBICTa OONFaH aaBOKAaTypa Typa-
JIbl JKEKE 3aH aJBOKATYPaHbIH YHBIMIACTHIPHLIYI
MEH KbI3MET eTYiHIH KaFuJajlapblH KapacThIPFaH,
onapra:

1) anmBokarTtapasiH €3
achIpyIarbl TOYEICI3Iri;

2) 3aHMEH TBIMBIM cajblHOAFaH oficTep MEH
KypaJJJapMeH aKNnapaTThIK-TYCIHAIPY KYMBICTapbIH

KBI3METIH  JKy3ere

KYPrisy;
3) 3aH aKTUIepiHIAE KO3AENTCeH KaFmanimapIIsl
KOCIaraHaa, TPOKyparypa, CoOTTap, OpraHjap,

aHBIKTAy >KOHE aJJIbIH ajla Teprey, 0acka Memie-
KETTIK OpraHjap, YUbIMAAap MEH JIaya3bIMJIbl aJlaM-
JApJBIH  aJBOKATTApJbIH KBI3METIHE apayiacyJiblH
ANJIBIH any;

4) KociOWm MiHE3-KYJIBIK HOpMaJlapbhlH CakKTay
JKOHE aJIBOKaTTap KYMNMICBIH CaKTay CHUSKTBI
Karuanap jKaTaThbiH.

Kasipri ke3me Kazakcran PecrmyOimkachIHBIH
«AJIIBOKATTBIK KbI3MET JKOHE 3aH KeMeri Typa-
neD» 3aHBIHBIH 3-0a0BIHIA 3aH KOMETIH KepceTy
Karuaajgapbl KapacThIPbLUIFaH, ojlapra:

1) 3an ycremairi;

2) 3aH KOMETiH KOpCETEeTiH TYJIFalaplIblH
TOYENCI3IIT];

3) KIIMEHTTiH KYKBIKTapbl MEH OOCTaHIBIKTAPbIH
KYPMETTEY OHE KOPFay;
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4) KIMEHTTIH MYAJECIH/E 3aH KOMETiH YChIHY;

5) KOCINTIK KYITUSHEI CaKTay;

6) KOCINTIK KOHE JENTIK MiHE3-KYIBIK HOpMa-
JapbIH CaKTay;

7) 3aH KeMeTiH KepceTy IIeKTepi MEH Irapana-
PBIH aliKbIHJAY epKiHIri;

8) 3aH KeMeTiH KepceTy CTaHAapTTaphIH CAKTaY;

9) coTKa, COT iCiH XKYPri3y KaruaaiapblHa KOHE
Kacin OOWBIHIIA opiNTeCTEPre KYPMET;

10) 3aH KeMeTiHIH KOJDKETIMIIIITI KaFuaanapsl
JKaTaJipl.

By canpicThipynan keifiHri 3aH aaBoKaTypa
EPeKIeTKTepiH eCKepMEe i, SFHU aJBOKATTHIK
KBI3METTIH ©31HE FaHa TOH KaFuJaJlapblH KapacThIp-
MaraHbIH KepeMi3. MbIcalibl, aJBOKATThIH KbI3METIHE
apanacray, aJBOKATTHIK KYITUSHBI CakTay, 3aHMEH
TUBIM CallbIHOAFaH OMiC-TOCUIACPAl KOJNIaHy Jie-
IeH CHSKTBI aJIBOKATTBHIK KhI3MET €PEKIICIIKTEPiH
aIIbIN KOPCEeTETiH Karuanap 3aH1a Ke3eIMereH.

OHIUKIOIIE TUSIIBIK KYKBIKTBIK CO3IIKTE
a/IBOKaTypara Keliecifieil aHblkTama OepiireH — «...
aJIBOKATTHIK KBI3METIICH alfHAITBICATHIH a1aMIap IbIH
epikri Oipnectiri» (Kpyrckux 1999).

OcpLnaiiia, agBOKaTTap MHCTUTYTHI aJBOKAT-
Tap aJKachIMEH aHBIKTAJIAIBI, OJ1 KOCIOM aaBOKAaT-
Tap YHBIMBI 00JIaJIbI )KOHE a3aMaTTapra 3aH KOMET1H
kepcery ymiH Kazakcran PecrnyOnmukachiHBIH
«ANBOKATTBHIK KBI3MET OHE 3aH KOMeETi Typa-
JIbD» 3aHbIHA COUMKEC KYPbUIaAbl JKOHE aJBOKATTAp
QIKACBIHBIH HETi3T1 YHBIMIACTHIPYIIBUIBIK HBICAHBI
OOJIBIIT TAOBLIAEI.

Kazakcran PecryOnukachlHbIH «AJIBOKATTBIK
KbI3MET Typasibl» 3aHbIHBIH 2-TapMarbl 50-0arka
colikec, AJTBOKATTap aKaChl — OYJI aIBOKATTAPIBIH
KOMMEPIUSIIBIK €MeC, TIyelcCi3, KaciOu, e3iH-e3i
OackapaThlH KOHE ©31H-631 KapKbUIaHABIPATHIH
YUABIMBI.

AJBOKATTap aJKACBIHBIH HErI3ri MIiHAETTEpi:
(50-6anTeIy 4-TapMarsl):

1. amBOKATTHIK KBI3METTI KY3€Te achlpy Ke3iHje
alKa MyIIeNepiHe >KopAeMIeCY, KociOum KeMek
KOPCETY JKOHE OJIap/bl KOpFay;

2. ajKa MyIIeNIepiHiH KbI3METiH MaTepHaIIbIK-
TEXHUKAJIBIK  KOHE  aHBIKTaMaJIbIK-aKIapaTThIK
KaMTaMachI3 eTy;

3. agBOKATTHIK KBI3METTI KY3€re achIpyra
KociOm OakpUIayIbl YHBIMAACTHIPY;

4. annmpIH-ana Teprey OpraHIapbl MEH COTTHIH
TaralbIH1aybl OOMBIHINA TET1H 3aH KOMETIH KOpceTy
MEH KOpFaybl YUBIMIIACTHIPY.

AJTBOKaTTap ajKachl JKHMi CaJBICTHIPBLTANBI, aj
Keibip jkarmaiiapia oJjapJsl KOFaMJIbIK Oipiec-
TikTep Aen araiel. LLIpHBIHAA 13, KEHOIp CHIPTKBI
yKcacTelkTap Oap. Aumaiima JI.B. BopornumHaHBIH
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alTybIHIIA, OJapJblH apachlHAa alTapibIKTal
allBIpMaIIBLUIBIKTAp J1a Oap:

«l. ¥HABIMABIK-KYKBIKTBIK HETi31ep OOWBIHIIA:
a/IBOKATTap alKACBHIHBIH KOFAaMJBIK MiHAETTEpIleH
alpIpMambIbFbl, 50-0am «AJBOKATTHIK KbI3MET
JKoHeE 3aH KeMeri Typaisn KP 3aHpl.

2. Makcatrrapbl, MIiHACTTEPI MEH (QyHKIHUsIa-
PBI TYPFBICHIHAH: aJIBOKATTAP alIKajdapbl KOFAMIBIK
OipJIeCTIKTepACH albIPMAIIBUIBIFI OAPIBIH YHBIM
MYIIENEPiHIH eMec, KOMEK CyparaH aJamaapbiH,
COHBIMEH KaTap aJBOKATTApABIH KYKbIKTapbIH
KYy3ere acelpyFa KeMeKTecemi. AJKamap CoT
TOPEJIITIH KY3ere achIpy bl KEHUTICTE 1.

3. KapacTeIpputaTeiH OipIIeCTiKTEp/IiH MYIIene-
piHe KOWBUIATHIH TajanTap OOWBIHINA: aTBOKATKA
KOUBLIATBIH TajlanTap «AJIBOKATTHIK KbBI3MET TY-
panb» Kazakcran PecrryOnvkacs! 3aHbIHBIH S51-0a-
OBIHIA KO3JIENTeH; COJI 3aH OOWBIHIIA aIBOKATTAP
yiiH Oipkartap mekTeyyiep Kosiganbuiaabl. COHbI-
MeH Oipre agBokarTap €3 (YHKIHAJIAPHIH KociOH
JICHrelJ1e OpPbIHIal IbI.

4. Kipic ke3aepi OOHBIHIIA: aJBOKATTHIH KCiON
KBI3METI OHBIH KipiCiHIH Heri3ri ke3i 0ok TaObI-
nanel. OWTKEHI aJBOKAT 3aHFa COlKec aifHabICyFa
KYKBUIBI 0acKa KbI3MET TYpJIEPiHEH (FBUIBIMH,
IIBIFAPMAIIBUIBIK, OKBITYIIBUIBIK) KipicTep ana
anajpl.

5. Mingerrepi OOWMBIHIIA: MEMIJICKETTIK MiH-
NETTEpACH aWbIpMaIlbUIBIFEI — aJBOKATTap 3aH
aKTUIEepiHJe KO3JEeNreH Karaiaapaa 3aH KeMeTiH
Terid kepceryre MinaerTi» (Kpyrckux 1999).

Kazakcran PecmyOnmKachIHBIH «ATBOKATTHIK
KBI3MET JKOHE 3aH KOMEri TypajbD» 3aHbl pecityO-
JUKANBIK MaHbBI3bl 0ap Kama, OOJIbIC ayMarbIHAA
Oip amBOKaTTap amKachl KYPBUIBII, >KYMBIC iCTEH
aNaTBIHABIFBIH KO3AeWal. AJBOKAaTTap alIkachlH
Kypy YIIiH MEMJICKETTIK OpraHjgapjaH apHaubI
pyKcaT Tajmanm eTinMmeimi. MmmepaTtwBTi epeke —
Oyl ajgBOKaTTap alKACBIH «AJIIBOKATTBHIK KBI3MET
JKoHe 3aH kemeri Typanb» Kazakcran Pecmy0Omu-
Kachl 3aHBIHEIH S51-0a0BIHBIH TajanTapblHA COMKEC
KeJIeTiH KeMiHJe OH KYpbUITAHIIBIHBIH OacTama-
Chl OOWBIHINIA KYPYy, al aIBOKATTAP aJKACBIHBIH
ayMarplHIa OJ KYPBUIFaH OKIMIILTIK-ayMaKTHIK
OipJiKTiH aTayblH KaMTYFa THIC.

AJIBOKATTap aJKACHIHBIH ASCTYPIl OpTraHAaph:
KAl KUHATBIC (KOH(epeHnus) — Oy KOFapsl
OpraH, aJBOKaTTap alKaChIHBIH TOPAIKAChl —
aTKapylIbl OpraH, TEKCEPY KOMHUCCHSACH — OaKbLIay
OpraHbl OOJIBIT TaOBLTA B

AJTBOKaTTap aKachIHBIHATAIFaH OpTaH IapbIHBIH
OKIIeTTIKTEepi MeH Ky3bIpeTTepi Tikenel Kazakctan
PecnyOnuKachIHBIH «AJBOKATTBIK KBI3MET YKOHE
3aH KOMET1 TypaJibl» 3aHbIH]IA KO3/CITCH.
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3aHFa CoMKeC aJBOKATTap alKachl aFbIMIaFbl
IIOTBI, MOpI JKOHE ©3 aTaybl >KoHEe aJBOKaTTap
aJKAChIHA THICTI THECIIIITT KOpCeTiAreH OYphIITHIK
MepTabaHbl, COHJai-aK 3aH KOMETiH KepceTyni
YHBIMIACTRIPY VIIiH KaXKETTi e3re Je aTpuOyTHI
O0ap 3aH KOMEriH KepceTy OOWBIHIIA KYMBICTHI
YUBIMIACTEIPY YINIH KeHec OepyJep >Kacaiuibl.
3aHTepiiKk KeHeC aJBOKATTap adKACHIHBIH KaJIITHI
JKUHAIIBICBIHIA KaObUinanran Epexernep HerisiHze
JKYMBIC icTelai. 3aHrepiik keHec Oepynep —Kasipri
yakpITTa 2 MBIHHAH acTaM ajaM >XYMBIC iCTEHTIH
aJIBOKATTHIK KBI3METT1 YHBIMIACTHIPYIBIH HEFYPIIBIM
KEeH TapajfaH HBICAaHBI OONATBIH aJBOKATYpPaHBIH
(amBOKaATTap aNKACHIHBIH) HET13T1 OYBIHIAPEI.

3aHrepIik KeHec OepyIepIiH KEKe XaTIIbUIbIFbI,
OyxTanTepiik >KoHEe 3aHJbl TyJiFa MapTeOeciHe we
VHBIMHBIH KBI3METIH KaMTaMachl3 €Ty VIIiH 0acka
Jla KoJjay KeI3MeTTepi Oap.

«AIIBOKaTTapblH 3aHrepIiK KeHec Oepy Ooii-
BIHIIIA JKYMBICHI 3aH KOMETIH ay VIIiH KeJIreH
KITUEHTTEPI Y3MIKCi3 KaObuIIay bl KaMTamachl3
eTeTiHNeH eTim YHBIMIACTHIPBUFaH. 3aHrepilik
KeHec OepysepiH 0acKaphil oHE OHBIH KYMBICHIH
aJIBOKATTap AlIKACHIHBIH TOPAIKACKI TAFAbIH/Ial ThIH
MeHe/DKEp YIUBIMIACThIPabl, OHBIH MaHBI3/IbI JKOHE
O©Te KOPEreH MIHJETI — op aJBOKATTBHIH KaOUIETIH,
O1MiKTiNIriH, TOXKipHOenepi MeH MYIAEIepiH ecKe-
Pe OTBIPBI, KYMBICTAPBIH 9IIIETTI Oeiyi, OfTKeHi
TybIHAAaFaH HAKThI JKarjainapaa 3aHrepiik KeHec
Oepyneri ajgBOKaTTapAblH KaWChICHI 3aH KOMETiH
KOPCETYl KEpeK €KEHiH, ocipece aKbIChI3 HeETi3Ie
001y KeperiH MeHeKep FaHa merei» (be3nenkun
2001).

AiiTa KeTy Kepek, 3aHHaMara COMKeC ajJ[BOKaT-
Tap aJKajapbl 0oJallaK aJBOKATTaP/IbIH TaFbLIBIM-
JlaMallapblH YHBIMIACTHIPY JKOHE OTKi3y OOHBIHIIA
oJIapFa MEMJICKET KYKTETeH MIHIETTI OPBIHIANIBL.
CoHbIMeH Oipre erep OHbIH THICTi JTHLIEH3UACHI O0JI-
ca, aJIBOKaTTHIK KbI3METIIEH aifHAJBICKBICHI KEITEeH
aZlaMJIbl ajikara KaObUimaymaH 0ac TapTyra KYKbIFbI
0K, OCBIHBIH cajiapblHaH aJBOKATTAp aliKajaphbl
Jla, MEMJICKETTIH 031 JIe aybUIIBIK JKepIiep/e alBo-
KaTTap CaHbIHBIH YJIFAlObIHA, aJJBOKATTHIK KbI3METTI
yiBIMIACTEIpyFa OalTaHBICTBI MOCENIeNep i HIeIry
KYKBIFBIHA W€ eMeC, JIET€HMEH JIMICH3UATTap (bIH
JKaJIIbl CaHbl KbUIIAH-)KbUIFA ©CII KeJieAl KoHe
Kazip o1 6 MBIHHAH acTaMm aaamisl Kypaiiabel. Co-
HBIMEH Karap JUIeH3UATTapAblH KOIIIumri —
Kazipri Ccynbsuiap, MPOKypopjiap, Tepreyuiiiep,
aHBIKTAYIIBUIAP, MEMJICKETTIK KbI3METIIIIIED KOHE
TOXKIpuOeni 3aHrepiep, SFHU Jaya3bIMIbl agamaap
TYPAaKThl JKaJIaKbl ajiajibl JKOHE JIUIICH3US ajiajibl,
COHJIBIKTaH OJIap Ka3ip aJBOKATTHIK NMPaKTHUKAMEH
aHAITBICKBICHI KETTMEHIi.

Bynan Oacka, ajBokaTTap ajkamapbl a3aMar-
TapIblH OUTIKTI 3aH KeMeriHe KOJ IKETKI3yiH
KaMTaMachl3 €Ty JKOHE aJBOKAaTTap KOpCEeTeTiH
KbI3METTEpAIH CanachlH apTThIPy MaKcaThIHIA
KkeMiHzae Oec xpuina Oip per agBOKaTTapAbl aTTe-
cTaTTayJlaH OTKi3eli. ATTeCTaTTay bl OTKi3y TOPTiOi
3aHza jkoHE aJIBOKATTap alKachIHBIH JKapreIChIHIA
KO3JIENITeH, aJl aTTeCTaTTayAbl YUBIMIACTEIPY XKOHE
OTKI3Yy JKayamKepIIUIiri agBOKaTTap aJIKaChIHBIH
TepaKachlHa KYKTEJTCH.

2019 XpLTBI KE3eKTi aTTecTarray OTKi3uii,
OHipJIep/ie aTTeCTaTTay KOMUCCHSIIAPHI KYPBUIIHI,
OJIApJIbIH KYPaMbIHA €H TIXipuOei jxoHe OUTIKTI
3aHrepliep — aaBOKaTTap alKachIHBIH MYyIIenepi
Kipai, keiOip aymammapra Kazakcranm Pecry-
Onukacel  AJBOKaTTap OJAFbIHBIH  OKUIIEpi
[IAKBIPBUIBL.

ATTecTarTay HETi3iHEeH ka3z0ala TeCTiIey XKoHe
cyxbOarracy TypiHAe oTki3inmi, Tek KaparaHms
oOJIBICBIHIA FaHAa OwWier kyiheci OOWBIHIIA OTTI,
CYpaKTap 9pTYpili KYKbIK CajallapbIH/a IPE3UTNYM-
MEH JKacaJJibl, oJlap/iaH OMIeTTep KyPaCThIPBLIIEL.

ATTecTarTay HOTHXKeJepi OOWBbIHINA aTTecTaT-
Tay KOMHUCCHSCHI aJIBOKATKa «CepTHOUKATTAIFAH»
HeMece «cepTHU(HKaTTaIMaral» JereH Oara Oepai.
CoHbIMEH pecryOnuKaga aTTecTaTTayFa JKaTaThIH
aJIBOKATTAP.IbIH KAkl caHbl 1759 agBokat OOJIbL.
ATTecrarTayaH ©TKeHIIEpliH caHbl 1683 agBoKar,
OHBIH IMIHAE KEMIIUTIKTEpl >KOHUBUIBIN, Oip KBIT
IIIHIE eKIHINI KEe3eKTeH ThIC aTTeCTaTTayMEH KO-
MHCCHS YCHIHBIMIIAPHl OPBIHJAIFAH >Karaainaa, 36-
cel ceprudukarranmbl. Kanran 40 agBokat Typiti ce-
OenTepMeH KelMeyiHe, aypyblHa, MYIIEIiK )KapHa-
nap OoiibiHIIa OepeuieriHe OailaHBICTBI TOPTIMTIK
JKa3zaJTapMeH aTTeCcTaTTalIMaIbl.

ATTecTarTayFa JKaTaTblH aJBOKATTapIblH C€H
Kol CaHbl AITMaThl KajdachIH/1a OOJIBL.

ATrecraTTay HOTWXKEJIEepi OOMBIHINA, KAIITHI
pecnyOnMKagarsl aJBOKATTAp AaKChl TEOPHSIIBIK
TMANBIHABIK TIEH JKOFaphl KociOm mmeOepiikTepiH
KOepCeTim, cepTuduKaTTay/1aH COTTI OTKEHIH alTyFa
Oonazpl. ATTecTaTTay KOMHCCHSICH aIBOKATTAPIbIH
aJIBOKATTHIK ATHKA HOpMaJIapblH OlryiHe Oaca Ha3ap
ayJnapraHblH aTall ©TKeH >xeH. Meicansl, [TaBioaap,
Conrycrik Kazakcran, Kocranaii, bareic Kazakcran
o0JIBICTaphIHA aTTeCTaTTayFa XKi0epiiareH OapIbIK
aJIBOKATTap JKaKChl OUTIMIEPiH KepceTir, cepTudu-
KaTTayAaH COTTi OTTi.

AJIBOKATTapAbIH  aTTecTaTTayldaH oTIeyiHe
JUIICH3UATTAPbIH KOCIOM JCHreHiH cumarTai-
TBIH JKaFgaijap emec, aypy cebenTepi, MyLIETiK
JKapHaJIapAbl TOJEMEy JKoHE TOPTINTIK ic Ko3Fay
CUSKTHI JXKaHama cebentep ceOenm OOJFAaHBIH aTalm
©TKEH JKOH.
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Anaiina mapTTel TYpae cepTudUKaTTaNFaH a-
BOKaTTap Oap eKeHiH aTar Ty Kepek, SIFHU aTTecTaT-
TayJaH ©TKEH Ke3Jle oJlap JKeTKUIIKCi3 OuTimMaepin
KepceTTi, Oyl oJapAplH KociOu JeHreiiHiH
TOMEHITIH KepceTemi. MpIcanbl, MapTTHl aTTe-
cTarTaylaH ©TKCH aJBOKATTAPJbIH €H KeIl CaHbI
— AJMaThl Kanachl alKachlHBIH Mmytienepi. Ocbl-
Jaiima, agBOKAaTTap alKachl 9p aTTecTaTTaylIbiFa
apHaJIFaH MaTepuaiaapabl OypbIH 3epTTeN, Keyeci
aTTecTaTTayFa *KaKChl JaWbIHIAIIbL.

CoHBIMEH KaTap aIBOKATTApABIH KBI3METiH
YUBIMIACTBIpYIa KOFaMIBIK OIpJeCTIK Te MaHbI-
31161 OpbIH ananbl — 1992 xeinsl Kazakcran Pecry0-
JIUKACBIHBIH OJIeT MUHHUCTPIITiHAE KYpBUIFaH
JKOHE TIpKENreH, Ka3ipri Ke3/1e epikTi Heri3/ie Oipirim
OTBHIpFaH 0apiIbIK OOJBICTHIK (KaJIAIBIK) aIBOKATTap
aJIKajIaphl.

AJTBOKATTBIK KbI3METT1 YIBIMIACTHIPYIaFbI TAFbI
Oip MaHBI3IOBl KaJaM pPecryONHMKalbIK JeHrerlaeri
aJIBOKaTTap ajJKaChlH YHBIMIACTHIPY OOJIIBI.

PecnyOnukalbik aIBOKaTTap aIKachl aIBOKATTAP
aNKaNapbIHBIH MIHIETTI MYIIETiriHe HEeTi3eNreH,
KOMMEPILHUSIIBIK e€MeC, TOYeJICi3, KACINTIK, ©31H-631
OackapaTblH, ©31H-031 KapKbUIaHABIPATHIH YHBIM.

PecrryOnukanbIK amBokaTTap alKachl aaBOKaT-
TBIK ©31H-031 Oackapy yibiMbl perinae Kazakcran
PecnyOnukachiHIarel KOHE OHBIH IIETiHEH ThIC
JKepIeri MEMJICKETTIK JKOHE e3re Ie YHbpIMaapna
aJBOKaTTap  ajKajgapbl MEH  aJIBOKATTap/IbIH
MYAJENepiH Oumipy JkoHe KOpray, aJBOKaTTap
aJKaJapbIHBIH KBI3METIH YHIIECTipy, aIBOKaT-
Tap KOPCETETIH 3aH KOMETiHIH KOorapbl JCHICHIH
KaMTaMachI3 €Ty MaKCaThIH/a KYPBLIaJIbI.

PecryOnukanplk amBokaTTap alKacklH AIBO-
KaTrTap alKajapblHBIH pecrnyONHuKalblK KOH(e-
peHIMSICH  Kypanbl. PecryOnuKanbIK agBoKaTTap
AKACHIHBIH JKapFBICHIH AIBOKATTAp ATKAJIApPBIHBIH
pecnyOIMKabIK KOH(DEPSHIIUACH! KaObLT I b,

PecnryOnukanbik agBokartap ankacel Kazakcran
PecrryOnukachIHBIH — 3aHHAMACHIHAA OCNTiUICHTEeH
TOPTINIEH MEMIJIEKETTIK TipKEITyTe KaTajbl.

PecrryOnukainbIk aBoKaTTap ajaKachl MEH OHBIH
OpraHJapbIHBIH 63 KY3BIPETi IIeTiHae KaObuimaraH
HIemiMepi aJBOKATTap alKajlapbl MEH aJBOKATTap
YIIiH MiHAETTI. PecryOmukanbIk aiBOKaTTap anKachl
ayMaKTbIH aJBOKATTap aliKaJapbIHbIH MYyIIEIepPiH
€CeTIKE alTyJIbl XKAHAPTHUIFAH KYWJIE KYPri3e/i.

PecrryOnmkanbIK anmBokaTTap alKachl aaBOKaT-
TapJIbIH 9pPEKETTEepiHe (SpPEeKEeTCI3iriHe), aJBOKaT-
Tap aJKaJapbIHBIH 0acKapy OpraHIapbIHbBIH IICTiM-
JiepiHe MmarsIMIapabl OCHl 3aHFa COMKec Kapaiiapl.

Kapreima xe3nenreH skarmaitmapaa, Pecmy6-
JUKANBIK aJBOKATTap allKachlHIa AJBOKaTTap
aNKalapbIHBIH ~PECIyOIMKAIBIK KOH(PEPEHIUSICH
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KaOBUIIAUTBIH epexkesiep HEeTI31H e dKYMBIC ICTCHTIH
OJIETI J)KOHIHJIETT KOMHUCCHS MEH 0acKa Jia opraHjaap
KYPBUTYBI MYMKIH [8].

SIfHM  pecmyONMKanbIK aJBOKATTap alKAChl
aJIBOKATTBIK KBI3METTIH YHBIMIACTHIPBUTYBl MEH
JKy3ere acyblHa JkayanTsl yibIM. COHBIMEH Oipre
MEMJICKETIICH KapbhIM KaThIHAC JKacarl, aJBOKaTypa
MYIZI€CiH KOpFaylibl peTiHae TyciHuryl tumic. byn
TYpPFBITa 3aHFa COHKEC OHBIH TOYEJICI3 YHBIM OOITyBI
aca MaHbI3Jbl, SFHU aJIBOKATypa MYJIECIH OHBIH
KBI3METIH JKaKCapTy MaKCaThIHJIAa MEMIIEKETTIK Op-
raHjap ajabslHIA 1a KOpFayFa KayKapibl opraH 00-
JIybl MaHBI3IbI.

ConbiveH katap Kazakcran PecryOmnmkacsiama
aJIBOKaTypaHbIH HETi3T1 3JIeMEHTI aJBOKaT caHaja-
TBHIHBIH aTal 6Ty KePEK, OHbIH KYKBIKTBIK MopTeOeCi
KEKe MaceJie PETiH/IE KapacThIPY/Ibl KAXKET eTe/l.

Kazipri 3aMadfbl XanbIKapaiblK KYKBIKTa a7IBO-
KaTTap aJIKachblHA 3aHU KOMEK KOPCETY MaKCaThIH/Ia,
aJIBOKATTBIK KYKBIK KOpFay KBI3METIH KOpray
TYpPIHAC YHBIMAACTBIPYIIBLIBIK JKOHE KYKBIKTBIK
KeMUTIKTep KEIICHI O3ipJICHTeH, SFHU aJlaMHBIH
ipredi KYKBIKTapbhIHBIH Oipi — ©3 KYKbIKTapbIH
KOpFay KYKbIFBIH KaMTaMachl3 €Tyre OarbITTallFaH
aJIBOKAaTypaHBIH XaJbIKAPAIBIK CTAHIAPTTapHhI.

AJnBOKaTypa WHCTHUTYTHIHBIH, XaJBIKAPaIBIK
JICHTeHIeTT KYKBIKTBHIK JKOHE MOPAIBIBIK PETTEY
HETI31H KeJieci XaJIbIKapaliblK-KYKBIKTBIK aKTijiep
KYpauibl:

1. BYY xaproichl, 26.06.1945 xk.

2. AnaM KYKBIKTapBIHBIH JKaNIIbIFa Oipmed ne-
kimaparusicel, 10.12.1948 x. kaObUTIAHFaH.

3. AzaMaTTBIK JKOHE casiCh KYKBIKTap Ty-
panbl XamelKapanblk makti 19.12.1966 x. B¥Y¥Y
JKapreICBIHBIH epexkeriepi MEH AeKIapalusCchiH
emKeH-Ter kel CUIaTTanas!.

4. HLIO—ﬁOpK BYY-HbIH KbUIMBICTHUIBIKTEI aJl-
IeIH amy O6otipratra Cerizinmn Konrpecce kaOsuiaaran
«AIBOKaTTapJbIH POJli Typalibl» HETi3ri epexenep.

5. 1988 xpuirbl KenToKcaH aubiHoa bYY
Bbac AccamOiescsl pe3oNIONUsICHIMEH OCKITiITEH,
KaHJail na Oip HbIcaHJa ycTayra HeMece Kamay-
Fa YIOBIPANTHIH TYJIFajIapiblH, KOpFay KarujaaT-
TapbIHBIH YKUBIHTHIFbI.

6. 1990 xpupl I'aBana kamaceinga BYY Ceri-
3iami KoHrpecc xaObuigaraH, KBUIMBICTBIH aJJIbIH
Ay )KoHE KYKBIK OY3YIIbIIIapMEH KaphIM-KAThIHACTHI
PETTEHTIH 3aHrepaepAiH Heri3ri KaruJanapsl.

7. 1990 KbUIBI HBI-O—ﬁOpK KajacblHaa XaJIbIK-
apajblK 3aHrepiep KaybIMAACTHIFBIMEH KaObLil-
JIAaHFaH 3aHrep KBI3METIHIH TOYyeJCIi3JiK CTaHIapT-
Tapbl )koHE 0acka na OipKaTap KYKBIKTHIK aKTijep.

ler wmemnekerTep TXipHOECiHE KYTIHCEK,
aJIBOKAaTypaHbl YUBIMAACTHIPY HETI3iHEH TOyeJCi3-
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JIIKKe, KJIMCHTIICH apakaThlHACKA HeETi3JCleTiHIH
Oaifikayra Oomazpl. CoHBIMEH KaTap aJBOKarypa
MEMJICKET VIIIH ©Te MaHbI3Jbl MHCTUTYT PETIHJE
kaObmaHanpl.  Meicansl, AKII  Toxipubecin
Kapacteipcak, AKII-TeIH Kypmemi KYKBIKTBHIK
JKy#Heci, aMepUKaJbIK KOFaM OMIPIHIETT KYKBIKTBIK
peTTeNy iy OoCcTYpii YJAKeH peii 06acka KocilTik
TONTapFra KaparaHja aJBOKAT MaMaH/IBIFBIHA HETi3T1
opeia Oepineni. 3aHrepiep AKII-ta sxoHOMHKa
JKOHE MEMJICKETTIK CasiCH MEXaHH3MiHJIe KONTereH
HeTi3ri KbI3MeTTepMeH aitHanbicas! (Canmon 2003).

Bykin onempueri 3aHrepnepaiH caHbiHaH 62%-
b1 AKI-ta »xymeic icteiini. Kemeci kepcerkimTep
AKII-Tarpl 3aHrep JUIUIOMBIH HWTEPTrEeHACPIIH
aneyMeTTik casicu peniH kepcereni. AKII-TeiH 42
Mpe3uIeHTIHIH 25-ci 3aHrep OoiFaH, ceHaTOpJap-
nan exigex ymri skone AKIL-terg Konrpece namara
OKIIZIepiHiH KapThICHI 3aHrepIIep.

AJTBOKATTHIK ic-ToKipuOere maTeHT aTylIbIHBIH,
3aHTEPITIK OKY OPHBIHBIH JKacC TYJIETiHE KOCHIMIIIA aT-
TECTAIlUs OTY MiHJICTTi, COHBIH IIIHJE aJIBOKATTHIK
ic-Toxipube Kaif jkep/e eTiinesi, CoN mTarTa FaHa
aJIBOKATTHIK ICTICH alfHANIBICYFa IATCHT Oepiiei.

AJTBOKATTHIK ic-ToxipuOe OTyAiH Imaprra-
pPBIH 9IeTTe IMTATTBIH COTHI OekiTemi, Oipak Ta
ajlBOKaTypara OTYIiH 631 apHaiibl KOMHUCCHSIMCH
IICTIIe 1, OJT IITATTHIH aBOKAT aCCOIMAIASCHIMEH
KYpBUIFaH, HeMece ITaTThIH TyOepHATOPBIMEH, COT-
neH OenriieHeai. AIBOKATTBIH iC-TaXipuOe oTyiH
mIemiMAepiH [Iellyle KOMUCCUS KaHIUAATTHIH
MOPAITBIBIK KacHeTTepiHe >KOHE OTKI3LIIN >KaTKaH
EMTHXaH HOTWXKeJepiHe cyieHeni. EMTUXaH aybi3-
I1a JKoHE jkaz0ala KYMBICTaphIHAaH Typanbl. YKaz-
Oarra >KyMBIC epekere colKec OipHeIe KyHTe CO3bI-
Jajipl, o KyHep iminge tanankep 20-30 cypakka
JKayar Oepyre MiHJEeTTi.

Kommuccus memiMi coTTa IraTTarbl aJBOKATThIH
ic-Taxxipubere xidepiirenaepre, aBTOMaTThl TYple
¢denepangpl coTTrapma iCTi  Kyprizyre pykcar
Oepimei.

3aHrepiaep accoIManusichl €Ki MaKCaTThl Ke3-
neiimi. bipinmmici, KYKBIKTBIH JaMybIHA JKOHE JKall-
TIBI QIUIMIKTI HBIFAUTYBI, a3aMaTTapAbIH KYKBIKTHIK
TopOuenenyi T.0. Ekinmici, e3 Mmymienepine
KOMEKTECY, aMEpHKaIbIK 3aHTrepJIepAiH Kociou
JIEHTeHiH KoTepy, 3aHrepiIiK MaMaHIBIKTEI JAMBITY.

3aHrepaepiH acCoIMaNUsICHl KaciOn YKbIM 00-
JIBITT €CETITeNiHEe I JKOHE eMIKaHAANl i1C-TaxipuOemiK
3aHrepiIiK iCrieH alHaNbICIai/bl. 3aHrep accorua-
CBIH/Ia MYILEIK >KapHa 3aHrepJepAiH KipicTepiHe,
3aHTepIiK BEIOMCTBO HeMece ¢GupMama KYMBIC
aTKapaThIHIapbIHA Ja CIIKAHAi KaThIChI )KOK. AJl-
BOKAaT acCOIMAIUACHIHBIH MYIIECi OOJBIN KaJlFbI3
ic-Tokipubene JKypreH aaBokKaTTap FaHa eMec,

COJ KaTapybl NPOKypaTypana MXYMBIC >KacalThIH
3aHrepyiep XoHE e 3aHrep KOHCYJIBTaHT OOJIBII
JKYMBIC aTKapaThIH TYJIFAnap Aa Kipemi.

Peceiinerigeit AKIlI-Ta ma agBOKaTTHIH TOJIEM-
aKBICBIH PETTEHTIH HAKTHl OpHaraH Xyie koK. [ o-
HOpap TeJIeMi KIMEHTIIEH KeIliCKeHAeH OeKiTiiemi.
EH xen TaparaH eHOEKaKBICH — OJI CAaFaTTHIK JKyie
JKOHE OJI COTTa ICT1 YTKAaHAa FaHa eHOEKaKbIChIH ajia
aaspl.

Opannus  agBoOKaTypacklHa — KeNeTiH — 0ou-
cak, XIV raceipabiq asrbiHaH Oactanm DpaHnusna
aIBOKATTBHIK KOCIMTIH TOYENCI3MIK KaFHUOachl Op-
HATBUIIBI, OJ1 €/IiH KOFaMJBIK ©MipiHae JOCTYpIIi
Typae aObIpoiinbl OpbIH anmaThiH. Kazipri tanma
Oparnusiaa 35 MBIHFA KYBIK aIBOKAT Oap.

1992 xp11B1 aIBOKAT KOHE 3aHI €PIIiK KEHECUIIep
)aHa Oip aJBOKATTHIK KOCIMKE KOCHUI/IBL.

Kasipri Tanma agBOKaTTapIbIH VI IopeKeci
O0ap, onapAblH COTTa WIBIFBII  TypyJapbiHa
KYKBIKTapbl 0ap: comucutopiap, Oappucrepiep,
CoBet anapIHIaFs 6apcTep.

Conucropmap OipiHIII HMHCTaHUUS COTBIHIA
OKUIIIIK eTe anajabl, OappucTepiiep anmmeNsIusITbIK
COTTap/a, KaccalusuIbIK COTTap/ia jKOHE MEMIICKET
Coser anapina — CoBeT alabIHAAFb OappHUcTeD.

Aiita xerepiiri, @paHmusaga «amBokaT»y Tep-
MHHI aTakThl OLIIipMeiini, o1 ic-Taxipube erymri
TYIFaHBIH Kocin Typin Ounnmipeni. CoHAbIKTaH na
aJIBOKAT KBAM(UKAIIMSACHIH aBOKATypaja 9p ajaM
anazapl, Oipak Ta OJ KYMBIC aTKApMaWThIH, Oacka
KYKBIK CaJlaChIHJa dYMBIC KacalThIH 00Jica, aJlBO-
KaT Jgen aluTbUIMan kL.

Opannusga agBOKaT MaMaHIBIFBIHA — JKETY
mIapTTapbl KaTtaH, opi on 1972 Kbuibl JeKpeTHeH
alKbIHJAJIFaH.

AnaplH ana ¢paHIy3IbIK a3aMaTTBIK JKOHE
JKOFapFbl OKYy OpHBIHBIH JUIUIOMBI (TE€K KaHa
KYKBIK Maructpi) 0oty KakeT, oJaH opi aaBOKar
ACCOIMAIMACBIHBIH MYIIIECi OOJIFBICHI KEJIreH TYJIFa
COTTHI OONMAyHI JKOHE AMCIUIUIMHAPIBIK HeMece
OKIMIIIUJTIK icTepre jka3amaHOaywl THIC, COHIAMN-
aK KaHjaad ga OoyicklH (uUpMa HeMece OHIIpiCTiH
OaHKPOTTHIK iCTiH Oipre KaTBICYIIBICHI OOIMaybl
KEpek.

Kepcerinren tananrtapra caii KelreH TYJIFa eM-
TUXaH]IbI KCIMTIK Jasipiay OPTAIBIFBIHIA OTY KaXKET
(aysI3ma xoHe xazbara), cox jkakTa Oip JKBUT OKY,
TEOPETUKAIBIK KYPCTHI )KOHE MPAKTHUKAIBIK CTaXH-
POBKaHBI 6TY, COJIaH KeHiH MIBIFapbUTBIMIBIK €MTH-
xaH Tanceipy kKaxer (1 xxa3bama >xoHe 3 aypI3ima).

Con mapTrap caxkTaJbIHFAH Ke3[e OJ1 aJBOKaT
accoluanusIChiHa KaObUTIaHbIT, aHT KaObUTIAHIbI.

AJIBOKaT accoIMaIlUachlHbIH OACIIbICHI TOpara
Oomazpl, OHBI accouuanus Mymenepi (COHBIH
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ilIHAe cTaxkepiap) >KachlpblH JaybICTIeH 3 KbUIFa
cainaipl.

AZBOKaTTap ©3iHIIK HeMece 0acKka Ja aaBOKaT-
TapMeEH opiNTec MWapTTap HeTi3iHAe Oipirin *KyMbic
icreyre KykKpUTBL. 1992 >xpuiman Oacram onapra
KOMMEPIHSIIBIK YKbIMIIAp/a )KYMBIC icTeyre 0oia-
nel. Onan Oelnek aBOKaTTap 0acka Ja agBoKaTTap-
IIBI KaAayFa KYKbLIbIL.

KYKBIKTBIK MEMJICKETTIH HETi3TT HHCTUTYTHI
peTiHIe KapacTHIPBUIFAHIBIKTAH, OapiblK MeM-
JIEKETTEepAC aaBoOKaTypa >KyHeciHe epekIne KOHLI
OexiHenmi. AJBOKAaTypaHbIH MEMJICKETTIK OpraH-
JapJaH Toyenci3 OONyBIH KaMTamachl3 eTeTiHIeH
HbICaHJa YHBIMIACTHIPBLIYbl OHBIH KBI3MET cara-
CBIH apTThIpalibl. O3 KBI3METIHJEC a3aMaTTap/IbIH
KYKBIKTapbl MEH MYy/AJeNepiH KOpFaylbl OacThl
MaKcaT €Ty aJIBOKATTHIK KbI3METTiH HET13T1 MiHIETi.

XanblKapaiblK  BIHTBIMAKTACTHIKKA  KEJICEK,
Oyrinri Tagma Oi3miH emiMi3 aJBOKaTTap.bIH
XaJlbIKapajblK oarbiHa mytie, [lleren memiiekeTrepi
MEH aiiMaKTapbl aJIBOKATTAPBIHBIH XaJBIKAPAJIBIK,
KOCINTIK JXoHE MOJIeHHW OaillaHBICTapbIH KEHEUTY
MEH HBIFaUTYIbIH aliFrarsl — 1992 sxbutbl 28 miingesne
KYPBUIBIT TIPKEITEH A IBOKATTAP IbIH XAJIBIKAPATIBIK
omarel (moctacThiFel). AXO (/1) TypakThl KYMBIC
iCTeWTIH OacuIbl OpraHBIHBIH OpHallacKaH >Kepi —
Peceit, Mackey Kanachsl.

AXO () AnBokaTTapIblH XaJdbIKapaIbIK
OJIaFBIHBIH YIKBIMJIBIK MYyIIIeCi OOJBIN TaObLIabl.
Onpig mrad-natepi bproccenbae, an 3anrepnepniyg
XaIBIKApaIblK ~KaybIMAACTHIFBIHBIH —IITA0-TIaTEPI
Jlongonna opHanackas.

AJIIBOKaTTapAblH  XalbIKApajiblK  OJaFbIHBIH
(mocracTeIFBIHBIH) KbI3MeTi (Oyman opi AXO (/1))
Apmenus, benapycs, Kazakcrtan, KsIpreizcran,
JlatBusi, Typkimencran, ©O30ekcTaH, YKpauHa,
Peceit ®enepanusachlHBIH KeHOIp OHIpIepi KoHE
ojlap KypbUIFaH 0acka MEMJICKETTep ayMarbIH/a
KYprizinesi.

Benapycs nen Ykpanna 6emnimime, Kazakcranga
¢unuan («AIBOKATTapbIH XaJTbIKAPAIBIK OJaFbI-
HBIH (HocTacThIFBIHBIH) Kazak dunmansn») — anso-
KaTTapIblH XaJbIKapaJbIK OJaFbIHBIH (IOCTaCThI-
FBIHBIH) XaJIbIKApaJIbIK YHbIMBI) JlaTBusina eKiiairi
KYPBUIFaH.

AJBOKATTapAbIH XaJbIKapaJiblK oOJarbl (J10c-
TaCTBIFBl) — EPIKTLIIK, MYILEIIK, ©31H-031 Oackapy,
3aHIBUIBIK, JKAPUAIBIK JKOHE OHBIH MYIIeNepiHe
HOCUIIIK, YJITTBIK TEriHEe, a3aMaTThIFbIHA, TiTIHE,
KBIHBICBIHA,  OJISYMETTIK TEriHe KapaMacTaH
TEHIIK TPUHITUIIIHE HETi3AeNTeH aIBOKATTapIbIH
XaJIbIKAPaJIblK KOFAM/IBIK YHBIMBI.

XKapreiael MolibiHIalTeIH KoHe AXO ([1)-ra
KipyTe epiKTi TiJieK OLIIipreH onakTap acCOIUsIII-
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nap, aABOKaTTap alKajapbl )KOHE 03T¢ J1e KOFaMIbIK
OipJiecTiKTep YKBIMIBIK MYIIE 00JIa anabl.

Texk angBokaTTap FaHa €MeC, COHJal-aK OChl
YHBIMHBIH MakcaTTapbl MEH MiHAETTepl XKy3ere
aceIpyFra OeJICeHIl KopAEMAECETIH FanbIMaap, 3aH-
repiep, KOFaMIbIK KalpaTKepiep Je 3aHIbl MYIIe
Oona amasnel (anm KP amBokaTTap ojarbiHa TEK aika
My1Ieci 00aThIH TyJIFanap faHa My1ue 60Jia anaibl).

AXO (/1) mepbec OamaHCB, OaHK XoHE Kpe-
JIUT MEKEMEJEPIiHIe IIOThI, 63 aTaybl KOPCETLIreH
JIOHTEIIeK Mepi, MepTadaHbl MEH OJIaHKiJepi KoHe
yaTici 3agHaMaza OeNTUICHIeH TOPTIMIIeH OeKITUTIIT
TipKeneTiH aMOaeMachl 0ap 3aH/IbI TYJIFA.

AXO (/1) — KOMMEpITUSIIBIK eMeC YIHbIM.

AXO (1) xe3meTiniyg Makcatsl KP Ansokarrap
OJlarbl KbI3METIMEH ColiKec Keleni, eHTKeHi oJap
aJIBOKaTypaHbIH OipTyTac OipbIHFail *kykeci OombIm
TaObUTABI. MBICAITBI: KYKBIKTHIK MEMJICKET HET131H
KaJayFa KaTbICy; aJJBOKATTHIK IIEOEPIiKTiH KOFaphl
CTaHIapTTapblH, a/IBOKATTap/bIH KACINTIK o/1e0iH,
OipJIiri MEH BIHTHIMAKTACTBIFBIH KAMTAaMachl3 €TyIe
JKopAeMIeCy; 9JIeMIIK KOFaMIACTBIK MONBIHAAFaH
aJIBOKATTap TOYEJCI3NIri MeH OOCTaHIBIKTAPBIHBIH
NPUHIMITEPIH JKOHE KEMULIIKTepiH HacHXart-
Tay MEH Tapary >koHe T.0. Omap OChl KOFaMIbIK
Oipnectikrepain JXapreiceiHna Oekitinren (Nel V
Tapayabl KapaHbi3).

AXO () xpI3MeTiHIH OOFapbUIybl OHBI KalTa
YUBIMIACTHIPY HEMECE TapaTy JKOJIBIMEH XKYPri3inyi
MYMKiH %oHe AccaM0Jies KayJIbICBIMEH iCKe achIpbI-
nanel. AXO ()-Hbl TapaTynaH KeiiH KainFaH MYJIiK
AccamMOr1est KayJBICBIH/IA, Al ayJIBl JKaFaaiaa coT
HICIIIMIH/C aHBIKTAJIFaH MaKcaTTapra JKyMcasiajibl.
AXO (1)-ubl KaliTa YHBIMOACTHIPY >KSOHE TapaTy
MoceTeNepiH KapainTelH AccaMOites eIIeH, COHIan-
ak (eneparus koHpeaepaius CyobeKTUIEPIHEH TEK
0ip maywicThl FaHa ecenrtedni. byn >karmaitmapna
JaybpIc Oepyre op MeMIIEKEeTTeH KeJIreH aBoKaTTap
JieNeTralisICBIHBIH 0acIbUIaphl KATBICA/IBL.

AXO (1) xorapsr opransl — AccamOies (cbe3n),
OHBIH aTKapyusl opraHsl backapma, OakbUIaymisl
opransl — Tekcepy KOMHUCCHSCHI.

Accambniess AXO (/I) >xorapbl opranel 0oxia
oteipa, AXO (/) Tepankacer mMeH backapmachl
aHBIKTaFaH OPBIHJIA TOPT XKbUIJA Oip peT KUHATAIbL.

Accambnes AXO (J) w™akcarrapel MeH
MIHAETTEPiHIH KY3€re achIpbUIyblHA OailIaHBICTHI
Ke3 KeJreH MocelieHi mienryre Kykwuibl. JKaprbira
colikec AccaMONesTHBIH epKelie Ky3bIpeTiHe:

— AXO ([)-u5I KYypYy, KaiiTa YABIMIACTEIPY MEH
TapaTy Typajbl IIEMiM KaObuiaay;

— AXO ([) XKaprriceiH xoHe Texcepy KoMmmc-
cusicel Typanbl Epexeni OekiTy, oFaH e3repictep
MEH TOJIBIKTBIPYJAp EHIi3Y;
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— Tepankansl, backapma MeH Tekcepy KOMHUCCH-
SICBIH cailay >KaTajpl.

AccaM0Oiiess TOPT JKbUI MEp3iMIe aliblK Jay-
pic Oepy apkbuIbl TepalkaHbl caiiyaiiibl, OHBIH
kypambiHa [Ipesunent (backapma Teparachl),
Oipinmi Bune-npesugeHrrep, AXO () xpi3mer-
TepiHiH OarbITTaphl OOMBIHIIA BULE-TIPE3UACHTTED
YKOHE op €71 aABOKATTaphIHAH Oip BHIIC-TIPE3UIEHT,
connaii-ak backapma MeH Tekcepy KOMMCCHUSCHI
Kipei.

backapma AccamOiessiap apachlHIaFEl Mep-
3iMJIe JKYMBIC 1CTEHTIH aTKapylibl opraH Ooiazbl
JKOHE ©3 OTBHIPHICHIHA JKBUIBIHA KeMiHze Oip peT
YKUHAIAIBl. Opi KaThICKaH backapMa MyTienepiHiy
KOIIIUTIK JaybICHIMEH HICIIIM KaObUI AN Ibl.

backapma AXO (/) KbI3MeTiH XKy3ere achl-
Py VIIIH e3iHe KaXKETTi ayKbIMIbl OKIIETTIKTepre
W€ JKOHE OHBIH KbI3METIHIH OaplibIK arbIMIBIK
MOcCeleNepiH menie i, OHbIH iIiH/Ie:

— Tepanka >xymbickl Typaisl [Ipe3unent ece6in
THIHAAM B,

— OaKTHIH KipicTep jKoHE MIBIFRICTAp CMETAChIH
OekiTeni;

— AXO (1) KypbUIBIMBIH,  IITaThIH,
KBI3METKEPIICPiHiH KaJTaKbl KOJIeMIiH aHBIKTAN I

— JKana Buue-npe3uaeHTTep MeH backapma
MYIIENepiH YChIHAIBI, ONIApJbl apThIHIIA Accam-
Onesma OexiTel;

— AXO (/) ubicaHansl OarmapiamaliapblH
TYPaKThl )KYMBIC ICTEHTIH KOMUTETTEP, KOMHUCCH-
stmap sxoHe AXO (J1)-HBIH e3re 1e opraHaapbIHBIH
OaciibuIapbIH OeKiTel;

— AccaMOnesiHBIH epeKIle Ky3bIpeTiHe jKaTmai-
TeiH AXO (/1) KpIBMETIHIH e3re Ae MocelenepiH
TaJIKbUIAUABL.

Texcepy komuccusicel AXO ([1)-HbIH OakbLIay-
TEKCepy OpTraHbl OOJBIT TaOBIIAIBI.

Tekcepy kommccuschbl AccamOiiesi aHBIKTaFaH
CaH/a, TOPT KbUT MEP3iMIe allibIK AaybICIIEH caliia-
HaJIbI J)KOHE TEeKCepy KOMHUCCHSCH Typaibl Epexere
ColiKec iC-opeKeT eTe/i.

O3 Ke3eriHjie, aIBOKATTHIK KbI3METTI YHBIM/ac-
THIPYaFbl, MaMaHABIKKAa Kipy pociMaepiHzeri
JKOHE KYKBIKTBIK peTTey epeKIIeTiKTepiHeri
alBIpMAIIBUTBIKTAPFa KapaMacTaH, OapibIK —ell-
IIep aJBOKATTBHIK KBI3METTI TIKEJIEH >XKy3ere achl-
py mpobnemanapbiHa Tam Oomanpl. JKypriziiren
CaNBICTRIPMAJIBI-KYKBIKTBIK ~ Tajmay  Eypomansik
onak nieH TMJ] enjepiHiH aymMarbIHIa aIBOKATTHIK
KBI3METTI JKy3ere achlpyFa Tepic acep eTeTiH
KYKBIKTBIK PETTeYIiH MBIHAIAW JOJCI3HIKTepi MEH
npo0JieMaiapblH  KOPBITBIHBIIAYFa KOHE 06T
KepceTyre MyMKiHaiK 0epai. COHBIMEH KOpPCETUITeH
(hakTopIapra MeIHAJApP KATAIBI:

— aJIBOKATThIH KYKBIKTBIK MopTeOeciHiH Oel-
riiepi peTiHAe TOYENCI3HIK MeH TOoyeNCi3IiK apa-
CBIHJIAFbI KATHIHACTHI HAKTHI 3aHHAMAJIBIK PETTEY TiH
0onMaysr,

— «KYKBIKTBIK KOMEK», «KOCIOM KYKBIKTBIK
KOMEK», «KYKBIKTBIK KBI3MET YFBIMIApPBIH iC
JKY31HJIC aKbIpaTa ajmMay»;

— TMJ] enpmepi aaBokaTypa HHCTHTYTHIHBIH
Haterpanus xoHe Eypomnanbik O4aKThlH KYKBIFbI
MEH 3aHHaMacblHa OeHiMmzeny MpoleciH TYPakKThI
¥3apTy;

— aJBOKAaTypa WHCTUTYTHIH THUIOJOTH3AIMIIAY
MOCEJIECIHIH XalbIKAPAIbIK JICHIeHIe KYKBIKTBIK
peTTeyAiH asKTaaIMaysbl,

Batsic Eypomna agBokaTypachIHbIH «JIUXOTOMU-
SICBIH» (DParMeHTTIK KYKBIKTBIK peTTey (OipHerie
TOyeJCi3 MaMaH IBIKTapFa 0ey);

— aJBOKAaTTap KYKBIKTAPBIHBIH OY3bLTybIH
THIMCI3 OOJIFBI30ay, THICTI KYKBIKTBIK TETIiKTiH
THIMCI3/IIT1;

— aJIBOKATTHIK KbI3METTIH KHOEPKayIICi3MiriHIH
peTTeNIMereHirti;

— a/JBOKaTTap MEH OJIapJAbIH KOMEKIIiIepiHiH
€HOETIH KYKBIKTBIK PETTEY MACEJICCIHIH;

— aIBOKATTBIK KBI3METTIH THIMIIIITIHE >XOHE
e3reliepre TiKelIeW ocep eTeTiH MEeMIIEKETTIK
KYKBIKTBIK pe(opMaiap/ibiH asKTaIMayhl.

TaakpLiay

Kazipri yakpiTTa «AIBOKATTHIK KbI3MET MOHO-
MOJNMSICBIHA) ~ OAMIAHBICTBI  MOceJeNiep  epeKIie
©3eKTi, o OyKin ojeM OOWBIHINA FaNbIMIAp MEH
MIPaKTUKTEPAIH Ko3Kapachl OOMbIHIIA OH Ja, Tepic
TE canjapra ue.

JKorapbiia KenTipiireH 3eprreyre CykeHe
oteipbin, EOQ ennmepiHiH aaBOKATTHIK MOHOIIOJIHUS
MOcCeTIeCiHACTI ToXipubeci KepceTKEeHIeH, COT-
TapJa OKUIIIK €Ty KYKBIFbl MEH MIHJETI oleTTe
aJIBOKaTTapFa THUECLI, aJl keHec Oepyi Oacka agam-
nap kysere aceipa anmaznsl (JIibanosa 2013). Aaii-
Jla KaThICYIIbI €JjIep 63 a3amMarTapblHa COTKa KO
JKETKI3y KYKBIFBIHA JKOHE 9JiI COT TaJKbUIAybIHA
KenuImik Oepyre MIiHAETTI eKeHiH ecTe yCTaraH
JKOH, COHJIBIKTAH XaJIbIKAPaNbIK JKOHE YJITTBIK
KYKBIK HOpMaJapbIH/1a OCJTiIeHTeH 63 KYKBIKTapbIH
JKy3ere achlpy MakcaThIHIA a3zaMaTTap KYTiHETiH
KYKBIKTBIK KOMEK HAKTBI JKOHE THIMJI OOJybl Ke-
pex (Komobamkuua 2012: 118). EO xone TM]]
eNIepiHiH KOIMIUTTiHIH KYKBIKTBIK PETTETyl oM
OCBIHJIall TaJlanTapra COHKeC Kenelli, OUTKeHI HOp-
MaJap 3aHrep OoJIbIN TaObUIATHIH, OipaK aIBOKATTHIK
KBI3METIICH alHAaJbICy KYKBIFBI Typalibl KYoJIiri
JKOK ajaMapiblH COTTaH THIC 3aHTEPIK KeHeC
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aIy MYMKIH/ITH jKOKKa HmbiFapMaiinel. bensrusina,
JIutBagna xxoHe IlopTyranusaa agBokaTTap MOHOMO-
JIUSTHBI TEK COTTaparbl OKIIIIKKE FaHa KOJIIaHaIbl,
an 6acka 3aHrepiep KeHec Oepe ajabl.

O3 Kke3eriHme, 3epTTENETiH  KYOBUIBICTHIH
TepiC 9cepiH KOJMAHl  OTBHIPBIN, MPAKTUKTEP
aJIBOKATTBIH COTTa Op aJaMHBIH OKIUIIIK eTyiHe
alpbIKIIa KYKBIFBI OPKIMHIH 63 KYKBIKTapPBIHBIH
KOPFayIIbICEIH TaHJayFa CpiKTI JIETeH KarujaTka
KaWlIel KeleTiHgiria aitanel (MyapoBckuit 2013:
53). By ycTansiM eMip cypyre KYKbBUTBI, aaiia ai-
BOKAT ©31HIH KoCiOM MIHJIETTEPiH THICIHIIIE OPBIH/A-
MayblHa OAWIaHBICTHI KYKBIKTHIK KOMEK KOpCeTyTe,
COH/ali-aK OJIaH opi aJBOKATTHIK KOFaMJIACTHIK
angpiHaa ckayan Oepyre kaOimerti. Conpaii-ax
«aJIBOKATTHIK KBI3MET MOHOIIOJHSACHIHA» OalTaHbI-
CTBI 3IBOKATTHIK KbI3METTEp OaFachIHbIH KAPKBIHIBI
ecyi aran eTineai, Oy KapamaibiM azaMaTTapblH
JKOFapbl OUTIKTI aJIBOKATTapFa KYKBIKTapBIH KOPFay
yurie xyriayin xusiHAatags! (Ilxmap 2019: 65).
Faneimpap [IBennsiHbIH 3aHI€pITiK KBI3MET KOPCETY
MOHOTIONUSICBIH ~ 3aHJAaCTBIPMaraH  TXipHuOeciH
KOJIJAHY/IbI TaJIall €Te/Ii: 3aHrepiiik OimiMi Oap ke3
KeJIreH ajaM XeKe MPaKTUKaMEeH aiHajbica ajajbl
JKOHE XaJIBIKKA KbI3MET YChIHA allaflbl, aj Taparrap
COTTa iCTEpiH Kapay YIIiH OUTIKTI aJBOKaTTapibl
x)angayra MiHaeTTi emec ([exanos 2011: 31).

Korapsina aTalFaH MTO3UIIHSIIAPIBIH
OpKAMCBICHIHBIH ©3 apCeHajblHAAa alTapJbIKTail
nonengepi Oap, anaiija AJIBOKAaTTHIK KbI3MET
CaJTaChIHIAF bl KYKBIKTHIK PETTEY MEH KYKBIK KOJITaHY
MPaKTUKAChIHA JKYPTi3UIreH Taifay HOTHXKECiH/e
013 agBOKaTypaHBIH COTTapla €3 OKUICTTIKTepiH
JKY3ere acblpyFa MOHOIIONHACHIH OpHAaTa OTHIPHIM,
MEMIICKETTiH, OChUIAlIa, aJaMHBIH KYKBIKTHIK
KOMEKKE KOHCTHUTYIUSUIBIK KYKBIFBIH THIMJI iCKe
achIpy MYMKIHIITIH KaMTaMachl3 €Ty MiHACTiH o3iHe
QJIATBIH YCTaHBIM/IBI YCTaHYBIH 6TE OPBIHABI ATl ca-
HalMBbI3. OUTKEHI TeK aIBOKaTTap FaHA MaMaHIBIKKA
apHaiibl pYKcaTKa HWe JXOHE Carachl3 KYKBIKTHIK
KOMEK KOpCETIereHi HeMmece YChIHOaraHbl YIIiH
TOPTIIITIK )KayanKepIIiTikke TapTbuiaapl. COHBIMEH
KaTap XaJbIKapaJIbIK KYKBIK JKayanThl )KOHE OLTIKTI
MaMaHJapAblH KOHCTUTYIHSJIBIK KYKBIKTaphl MEH
0OCTaHIBIKTApBIH KaMTaMachl3 €Ty MaKcaThIH/a
Oenrici3 agammap TOOBIHA KYKBIKTBIK KOMEK
KOpCeTeTiH aJBOKaTTap — KociOHM 3aHrepiep YIIiH
OipbIHFail epexenep MeH MopTeOeHi Oenrimeyre
YMTBUI/IBL.

KopbiThIHABLIAD

AJlBOKaTypa WHCTHTYTBIHBIH JaMy Jopekeci
aJaM KYKBIKTapbl MEH 0OCTaHIBIKTAPBIHBIH Carajbl
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o3repy JACHTeHiH TOJIBIK KOPCETeNli: MEMIICKET Ta-
panblHAH ajaM KYKBIKTapbl MEH OOCTaHIBIKTapbIH
cakray TmpoOiieMachlHa HEFYpIBIM KONl KeHLI
OexiHCe, THICIHIIE OJIApAbl KOPFay WHCTHTYTHI —
aJIBOKaTypara J1a Keoipek koHiI 0emiHei. KyKbIKThI
TyTacTall KYKBIKTHIK KOMEKTIH, aram aWTKaHaa
aJIBOKATThIK KBI3METTIH JI€ HEri3r JKyHenik
3JIEMEHTI PeTiH/e KapacThIPFaH KeH.

bapneik enmepmiH aymarbIHIarbl Ka3ipri 3a-
MaHFbI IIBIH/BIKTAP/1a MEMJICKETTIK OVJTIK TICH aJ1BO-
KaTypa oprasjapsl Oip-OipiHe OarbIHBICTBUIBIKTHIH
0O0MMaybIH, THICTI KYKBIKTap MEH MIiHACTTEePHiH
OOJIybIH, OpINTECTIK MIAPTTapbIH OY3FaHbl YIIiH
e3apa ’KayanKepIIUTKTIH OONyblH OOIKAWTHIH
KYKBIKTBIK MEMJIEKET KYpy >KoHEe a3aMarThIK KO-
FaM KaJIBIITACTBIPY JKaFdaiapblHAa OpiNTECcTIiK
JKOHE KyWI-xirepai OipikTipy Herizinze e3apa ic-
KUMBIJT jKacayFa THIC eKEHIIT1 HeTi3aenreH. AIBo-
KaTypaHbIH MEMJICKETTCH TOYEJCI3Iri agBoKaTypa
WHCTUTYTHIHBIH MYIIIENIEPi MEH KOFaphI xKahaHIbIK
KYHIBUTBIKKA — a71aM KYKBIKTapBIH KaMTaMachl3 eTy-
re colfkec KeJIeTiH MeMJIEKeT My AJieliepi apachIHAaFbl
TEHTepiM JKaFIalbl PeTiH/Ie aKbIHIATyFa THIC.

XaIblKapablK FBUIBIMUA JOKTPUHAHBI 3€pTTEy,
AJBOKATTBIK KbI3MET CallaChIHJIAFbl KYKBIKTBIK PeT-
Te€y MEH KYKBIK KOJI/IaHy MPAKTHUKACBHIH CAIIBICTHIP-
MaJTbl TaJJay HETi3iHIe MBIHAAAN MIBIFy epexxernepi
KaJIBIIITACTHIPBUIJIBI:

1) xampIKapajiblK XOHE YITTHIK KYKBIK aJ[BO-
KaTThIK KBI3METTI JKy3ere acelpy TopTiOiHE Ba-
pUATHBTIK Tocuiaepai OekiTemi, aram aWTKaH[a,
XaIBIKAPaIBIK KYKBIK AJIBOKATTHIK KBI3MET caja-
CBIHIAFBl YITTHIK KYKBIKKa KOJI Oepy IIeKTepiH
Oenrinell OTBHIPBIN, KYKBIKTBIK XYHelepIiH e3apa
IC-KUMBLIBIH PETTCHII.

2) anBOKarT MaMaHJBIFbIHA Kipy TPOLECiH
KYKBIKTBIK pETTEY *KoHE KeHiHHeH OHbIH Eypomanbik
O/laK ayMarblH/Ia aJBOKATTHIK KBI3SMETTI JKy3ere
aceipysl TMJI ennepiMeH canbIcThIpFaHAa Kazipri

3aMaHFbl KYKBIKTBIK KaTBIHACTAPJABIH  OOJIMEI-
Chl TYPFBICBIHAH HEFYPIBIM  eIKeH-TerKeni
TBICBIKTAJIAAbI,

3) Eyponansik omak enjepiHiH 3aHHaMachIHIa
aHBIKTaJIFaH HET13T1 OH YPAICTEep i HEeTi3Te ana OThI-
poirt, TM/I-Fa KaThICYIIbI SJIIEP/IH 3aHHAMACHIHA
aJIBOKATTapJbIH TOYENCI3/IriH KamMTaMachl3 €Ty
TETIKTEPiH KETULIIPYTe, OJapIbIH KOPFaIy KEmii-
IIKTepiH apTTBIPYFa, COT MPOILECiHAE JKOHE COTKa
JIeHiHTi Tepren-TeKcepy CaTBICBIHIA TapamnTapablH
TEH KYKBIKTBUIBIFBIH KaMTaMachl3 €Tyre OarbIT-
tanraH Oipkarap epexenepli OekiTy OapbiHIIa
OPBIH]IBI OOJIBITT CaHAJIA/IbI.

4) KOMMApaTWBTIK Tajmay MeMIIEKeTTepIiH
JTAMYBIHBIH OCBI K€3€HIH/IC aJIBOKATYPAHbIH OipbIHFail
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JKOHEe omOelarn erKer-Terxelni a3ipJeHreH Mojaeni
Ke3ZeJIMereHiH KepceTTi. O3 keseringe Ppanirys
PecnyOnukachiHBIH —~ 3aHHAMAachbIMEH  PETTENETIH
aJIBOKATTHIK KBIBMETTI JKY3€re achlpy MOJECITiH
HICATTUCTIKKE HEFYPJIBIM JKaKbIH Jem caHayFa 00-
Jajel, O KeHIHHEH ITOCTKEHECTIK KEHICTIKTET]
anpoOaIMsHBIH THIM1 MBICAITBI 00JIa aNabl.

5) «AIBOKAaTTHIK KBI3MET MOHOTIOJHUSACKHD)
MoceJieCiHe BapuUaTHBTIK TOCUIEp JKOHE OCHI
KYOBUTBICTBl 3aHJACTBIpYFa OalIaHBICTHI eliepii
KIKTEY OCBHIHIAH KYOBUIBICTHIH THIMIUIIT Typa-
Tl KEHIeHAl TYCIHIK KaJbINTaCTBIPyFa MYMKIHIIK
Oepzi. 3aHHAMAIBIK JICHTEH e TeK aJBOKATTAP.IbIH
K9Ci0M KYKBIKTBHIK KOMEK KOPCeTyl KapacThIphUIFaH
eNJIeplliH OH ToKIpuOECi ajaM MEH a3aMaTThiH
KYKBIKTapbIH KaMTaMachl3 €Ty JKoHe KOpray

TYPFBICBIHAH MYHJail MOHOITOJNUSHBIH THIMAUTIITIH
KepceTesi.

6) YITTBIK 3aHHAMAaHBI XaJIBIKAPATTBIK-KYKBIKTHIK
KaruaaTTap MEH HOpMaJapFa ColKec KenTipy;

7) 6ac GocTaHABIFBIHAH AMBIPBUTFAH a1aMIapra
3aH KOMETIH KepCceTy MEeXaHH3MIH XKeTinipy Ooii-
BIHIIIA MTPOIIECTIK 3aHHAMAaHBI pedopMmaray;

8) aaBoKaTypaHBIH e3re A€ KYKBIK KOpFay
yiBIMAapbIMEH ©3apa iC-KUMBUIBIHBIH KYKBIKTBIK
HETi3epiH a3ipiey;

9) anBokaTypa OOWBIHINIA  XaJIbIKAPAJIBIK-
KYKBIKTBIK JKOHE YITTBHIK 3aHAAp Typabl, OipbIHFal
KOMITBIOTEPIIIK aKIapaTThIK-KYKBIKTHIK XKYiie MeH
JepEeKTep KOJIEeMiH KYPY;

10) axgBOKaTypa Typaibl XajbIKapaJblK-KYKbIK-
TBIK aKTLIep )KUHAFBIH YITTHIK TIIIEp/Ie KapHsiay;,
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SOME ASPECTS OF LEGAL SUPPORT
OF SANITARY AND EPIDEMIOLOGICAL SAFETY
OF THE REPUBLIC OF KAZAKHSTAN

The article discusses the actual issues of legal provision of sanitary and epidemiological safety in
the Republic of Kazakhstan. It is also very important that in modern conditions, the health of society is
largely determined by sanitary and epidemiological well-being, the real provision of human rights, so-
ciety and the state to a safe environment and disease prevention, and the quality of consumer services.
Unfortunately, both the executive branch nor legal science paid sufficient attention to these issues, and
there are almost no scientific publications on this issue. The conducted research is fragmentary, and the
time is quite outdated. For example, the sanitary legislation itself was comprehensively studied only from
the point of view of the organization of health and social hygiene. These issues have not been subjected
to a comprehensive and comprehensive analysis in the legal literature, within the framework of special
scientific legal studies. In these conditions, it is important and necessary to analyze the current sanitary
legislation in Kazakhstan and develop proposals for its improvement.

Key words: legal support, environmental support, sanitary and epidemiological safety, sanitary and
epidemiological welfare of the population, sanitary and epidemiological rules and regulations.

I.T. ArrapuHoga, I'.K. Pawesa*

On-Dapabu aTbiHAaFbl Kasak YATTbIK, yHMBepcuTeTi, KasakcraH, AAMarhl K.
*e-mail: gulnur1989@mail.ru

Ka3akctaH Pecny6AnKacbIHbIH, CAHUTAPABIK-3MUAEMUOAOT USIABIK,
KAyinci3AiriH Kamramacoi3 eTyAjiH, Keibip acnekTirepi

Makanaaa KasakcraH Pecry6AnKacbiHAQ CAHUTAPABIK-3MUMAEMUOAOTUSABIK, KAYiMCi3AIKTI KYKBIKTbIK,
KAMTaMachI3 eTyAiH 63eKTi MaceAeAepi KapacTblpblAaabl BYriHri TaHAQ KOFaMAbIK, AEHCayAbIK, caKTay
aAaM, MEMAEKET >KoHe KOFaMHbIH, Kayirnci3 TipLWiAiKk opTacbliHAa KYKbIFbIH KaMTamacbl3 eTy >KeHe Ae
XKYKMaAbl aypyAapAblH, TybIHAQYbIH GOAAbIPMAY, COHbIMEH Gipre 6apAblK, TYTbIHYLIbIAQPFA apHAAFaH
KbIBMET KOPCETYAIH caracbl CaHUTAPAbIK-3MUAEMUOAOIMSABIK, CaAAYaTTbIAbIKMEH OGalAaHbICTbI..
OKiHilwKe Kapai, aTkapylbl OUAIK Te, 3aH FbiAbIMbI Ad OYA MOCEAEAEpre XKETKIAIKTI KOHIA GeAMereH,
OCbl MaceAe GOMbIHLLA FIABIMU 3€PTTEYAED, XKAPUSAAHBIMAAP XKOKTbIH Kachl. KyprisiareH 3eptreyaep
KOAEMI a3 )eHe yakbIT TarabblHa GaAaHbICTbI eckipreH. MaceAeH, CaHUTapAbIK, 3aHHaMaHbIH 630 Tek
AEHCayAbIK, CaKTay >X8He 9AeYMEeTTIK I'MruMeHa TYPFbICblHAH FaHa >KaH-)KaKTbl 3epTTeAreH. ApHaribl
FBIABIMU-KYKbIKTbIK, 3epTTEyAep asCbiHAQ 3aH 9AEOMEeTTEPIHAE XKaH-KAKTbl )XOHE KEeLEHA] TaAAayAap
KyprisiareH >ok. bya »araaraa KasakcTaHaarbl KOAA@HBICTaFbl CAaHWUTAPAbIK, 3aHHaMaHbl TaAAay
>KOHE OHbl >KETIAAIPY GOMbIHLLA YCbIHBICTAP 93iPAEY MaHbI3AbI 9P KaXKeTTi GOAbIN CaHaAaAbl.

Tyiin ce3aep: KyKbIKTbIK, KamMTamacbl3 €Ty, 3KOAOTMSIAbIK, KamTamacbl3 €Ty, CaHWUTapAbIK-
3MUAEMUOAOTUSIABIK,  KAYIMCi3AIK, XaAbIKTblH ~ CAaHUTAPAbIK-3MUMAEMMOAOTUSIABIK,  CaAQyaTTbIAbIFbI,
CaHUTAPAbIK-3MUAEMMOAOTUSABIK, EPEXKEAEP MEH HOPMaAap.

I.T. ArirapuHoga, I'.K. PaweBa*
Kazaxckuil HauMOHaAbHbIN YHUBEpCUTET uMeHu anb-PDapabu, KasaxcraH, r. AAMarbl
*e-mail: gulnur1989@mail.ru
HEKOTopre AClMNeKTbl NMpPaBOBOro obecrnevyeHus
CaHUTApPHO-3NMMAEMHOAOTHMYeckoi 6e3onacHocTu Pecny6ankm Kasaxcran

B craTbe paccmaTpuBalOTCs aKTyaAbHblE BOMPOCHI MPABOBOro 0OGecrneveHmsl CaHUTapHOM-
anmMaemMmonormnyeckon 6esonacHocty B Pecny6anke KasaxcTaH. B ceropHsHMX yCAOBUSIX 0COBEHHO
aKTyaAbHO TO, UTO OOLLECTBEHHOE 3APAaBOOXPAHEHNE B HOAbLLUMHCTBE CAYYaeB 3aBUCUT OT CaHUTAPHO-
3MUAEMMOAOTMYECKOTO BAArornoAyumsi, pakTmueckoro obecriedeHus npae ueaoBeka, obuecrtsa u
rocyAapcTBa AAs 6e3onacHoi cpeabl 0OMTaHWs M MPOMUAAKTUKM 3a60AEBaHMI, a TakXKe KauyecTBa
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NPeAOCTaBAEHUS NMOTPEBUTEABCKUX YCAYT. K COXKAAEHUIO, HM MCMOAHUTEAbHAs BAACTb, HU lOPUAMYECKas!
Hayka 3TWM BOMPOCaM C AOAXHOW TILATEABHOCTbIO He YAEASIOT BHMMaHMUS, M MO 3TOMYy BOMPOCY
MpakTUYEeCKM HET HayuHbIX nyOGAMKaumii. [MpoBeAeHHble UCCAEAOBAHWMS HOCAT (bparMeHTapHblit
XapakTep, M MO BpPEMEHHOMYy OTpe3Ky AOCTaTO4YHO YycTapeAan. K npumepy, camo caHuUTapHoe
3aKOHOAATEABCTBO KOMIMAEKCHO MCCAEAOBAAOCH AMLIb C MO3MUMKM OpraHu3alMu 3ApPaBOOXPaHeHMs
M COUMAABHOM TUrMeHbl. BcecTopoHHeMy M KOMMAEKCHOMY aHaAM3y B IOPUAMYECKON AMTepaType, B
pamKax creLmasbHbIX HayYHbIX MPABOBbIX MCCAEAOBAHMI yKa3aHHbIe BOMPOChI He MOABEPraAmch. B aTmx
YCAOBMSIX BaXKHbIM 1 HEOOXOAMMbIM SIBASIETCSI aHAAM3 AEMCTBYIOLLErO CaHUTAPHOIO 3aKOHOAATEALCTBA

B KasaxcTaHe 1 BbipaboTKa NPEeAAOXKEHUIA MO ero COBEPLIEHCTBOBAHMIO.
KAtoueBble cAOBa: NpaBoBoe obecrneyeHne, IKOAOrMueckoe obecrieveHme, CaHUTapHO-3MUAEMUO-
Aoruueckas 6e30MacHOCTb, CAaHUTAPHO-3MMAEMUOAOTMYECKOE BAAronoAyYMe HACEAEHMsl, CaHUTAPHO-

3MNMMAEMNOAOIrMYeCcKMe npaBmAa M HOPMbI.

Introduction

A prerequisite for development of the study
in question was the challenges the country faces.
On March 23, 2020 at the meeting of the State
Commission for Ensuring State of Emergency, the
President Kassym-Jomart Tokayev pointed out as
follows: «The largest number of new cases of dis-
ease in the world are currently registered in countries
where strict quarantine measures were introduced
late. Taking into account the constantly incoming
information, negative and positive experience of
other countries, we should continue to train staff of
our medical organizations in order to be prepared
for any scenario. We cannot to be calm and say
that we have done everything possible. In a state of
emergency, we will have to take drastic measures to
ensure the well-being of citizens». The COVID-19
pandemic has dramatically changed our lives: the
way we work, communicate with each other, study,
or buy basic necessities. These changes affected the
entire world, so-called “Digital Divide” became
even more obvious (Tokayev 2020). To achieve this
goal, the level of ensuring the sanitary and epide-
miological safety of the country must be increased.

The problem of legal support of sanitary and
epidemiological safety has become the first-priority
issue at the global and national levels the contem-
porary challenges of spreading COVID-19 have
posed a real threat to the sanitary and epidemiologi-
cal safety of all countries of the world, including
Kazakhstan. The observed sanitary and epidemio-
logical situation is generally assessed as unfavor-
able, and its negative impact on the public health
is becoming more and more noticeable. The current
political, legal, socio-economic and other changes
in our country have led to deterioration in the basic
health indicators of the population and unacceptable
limits of socially significant diseases. In addition,
the economy, the interests of business and ordinary
citizens of our country were affected by the pandem-

ic. It should be noted that the concept of “Ensuring
sanitary and epidemiological safety” is a complex
phenomenon, and the legal standards regulating the
provision of sanitary and epidemiological public
well-being are contained not only in health legisla-
tion, but also in other branches of legislation, in par-
ticular in environmental, land, water, phytosanitary,
veterinary, labor legislation, as well as in legislation
on radiation safety, on atomic energy and others.
Analyzing and noting the contribution of scientific
developments of domestic scientists in the field of
legal science, it can be stated that there is still no
comprehensive work devoted to legal problems of
legal support of sanitary and epidemiological safety.
Many conceptual related problems in modern legal
science have not received sufficient understanding.

Materials and methods

When studying this problem, in particular, the
latest doctrinal developments scientists, Kurmanova
A. K., Sapozhnikova A. K., Czechowicz S., Skolot-
neva S.K., Zinovyeva E.G., Koptyakova S.V., Bal-
ynskaya N.R., Stepashkov P.Y. many others, were
used. When writing the study, a set of general and
special methods of cognition were used: system and
theoretical analysis, comparative legal, historical
analytical, structural logical, etc.

Results and discussion

The Constitution of the Republic of Kazakhstan
proclaims a person, his rights and freedoms as the
highest value and contains real legal guarantees for
recognition, observance and protection hereof, in-
cluding the right to health protection (Constitution
of the Republic of Kazakhstan, 1995). The right
to a favorable environment is among the standard
constitutional rights. A person can live with dignity
and realize his potential only in a favorable environ-
mental and sanitary-epidemiological environment.
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It should be noted that at present, such problems
as soil, atmospheric air, and water pollution are so-
cially significant, so the ensuring sanitary and epi-
demiological safety for human existence at a certain
stage of the development of society and the state is
an urgent, vital necessity.

Given that the health of the nation is one of the
most important indicators of the public well-being,
the protection of public health should become the
responsibility of all state bodies, organizations and
citizens themselves. A set of measures (political,
economic, legal, social, cultural, scientific, medical,
sanitary and hygienic and anti-epidemic) aimed
at preserving and strengthening the physical and
mental health should be provided. Unfortunately,
the political, legal, socio-economic and other
changes taking place in our country have led to
a deterioration in the basic indicators of public
health.

Today, preserving and strengthening the health
of citizens and society, in many cases, is determined
by the sanitary and epidemiological public well-be-
ing of the population, actual enforcement of human
rights and freedoms, society and the state, safe envi-
ronment and prevention of any diseases, as well as
the quality of consumer services. Unfortunately, nei-
ther the executive branch nor the legal science paid
sufficient attention to the study of this issue. It may
said that there are almost no scientific publications
on this matter. To date, the carried out researches
are fragmentary and quite outdated. Health legisla-
tion was comprehensively studied only in terms of
healthcare management and social hygiene. These
issues have not been subjected to a comprehensive
analysis in legal literature, within the framework
of special scientific legal studies. Currently, there
is only one study conducted by A.K. Kurmanova
on the subject: “Environmental and legal support
of sanitary and epidemiological well-being of the
population” (Kurmanova 2007), which investigated
only some aspects of environmental and legal sup-
port of sanitary and epidemiological well-being of
the population in terms of indicators up to 2007 on
the basis of already inactive legislation. In Russia, in
2005, S.K. Skolotneva defended her PhD thesis on
the topic “Legal support of sanitary and epidemio-
logical well-being of the personnel of the border au-
thorities of the Federal Security Service”, where the
object of research was public relations arising in the
field of ensuring the sanitary and epidemiological
well-being of the personnel of the border authorities
of the Federal Security Service as an integral part
of ensuring the sanitary and epidemiological well-
being of the population (Skolotneva 2005).

76

It should be noted that the concept of “Ensuring
sanitary and epidemiological safety” is a complex
phenomenon, and the legal standards regulating the
provision of sanitary and epidemiological public
well-being are contained not only in health legisla-
tion, but also in other branches of legislation, in par-
ticular in environmental, land, water, phytosanitary,
veterinary, labor legislation, as well as in legislation
on radiation safety, on atomic energy and others.
Analyzing and noting the contribution of scientific
developments of domestic scientists in the field of
legal science, it can be stated that there is still no
comprehensive work devoted to legal problems of
legal support of sanitary and epidemiological safety.
Many conceptual related problems in modern legal
science have not received sufficient understanding
and practical solutions. In this regard, the relevance
of the study, both from the theoretical point of view
and based on the needs of practical application, is
obvious.

The problem of legal support of sanitary and
epidemiological safety is a strategic task in the
solution of which all state bodies and the public of the
country should be involved. In the current conditions
of the rapid spread of coronavirus, economic and
social development, a real threat to the sanitary and
epidemiological well-being of the population of
Kazakhstan is increasing. The observed sanitary and
epidemiological situation is generally assessed as
unfavorable, and its negative impact on the health of
the population is becoming more and more noticeable.
A decrease in the responsibility of economic entities
for implementation of measures on protection of
workers’ labor and promotion of environmental
health, safety and harmlessness of manufactured
products for the population has been revealed. The
main special instrument of health legislation (Code
of the Republic of Kazakhstan “On the Health of
the People and the Health Care System”, 2020). The
adoption of the Code not only strengthened the role of
the state in the field of legal regulation of this sphere
of public relations, but also designated the state
sanitary and epidemiological control and supervision
as requiring special attention of the state.

At the same time, this legislative document
contains no articles regulating the system of social
and hygienic monitoring, responsibility of economic
entities for health damage caused in connection
with the violation of health legislation, requirements
for safety of consumer products and provision
of measures to prevent mass diseases among the
population.

As the analysis of the appraisal data of the Law
under consideration shows, it practically does not
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provide for the possibility of economic incentives
for legal entities and citizens, aimed at preventing
diseases, preventing and eliminating the harmful ef-
fects of negative environmental factors on the hu-
man body. Some functions of the State Sanitary
and Epidemiological Service of the Republic of
Kazakhstan need to be adjusted, in particular, the
most important element of ensuring the sanitary and
epidemiological well-being of the population — the
system of sanitary and epidemiological rationing,
which includes the procedure for developing, ap-
proving, publishing, putting into effect and revising
sanitary rules and requirements. The current Law
does not reflect certain issues related to the hygienic
certification of food products in terms of safety in-
dicators. Attention is drawn to the fact that the Law
under consideration does not contain an economic
mechanism for the activities of bodies and institu-
tions of the State Sanitary and Epidemiological Ser-
vice of the Republic of Kazakhstan, which creates
certain difficulties related to its financing, material
and other support for employees of the sanitary ser-
vice and health care. The continuing deterioration in
the public health indicators, the strengthening of the
negative impact of dangerous and harmful factors
of the natural, industrial and social environment of
a person on his health require the legislative con-
solidation of scientifically based legal norms and re-
quirements obtained based on comparative analysis
of foreign legal experience and practice of its ap-
plication.

Based on all these factors the problem of im-
proving and ensuring sanitary and epidemiological
safety in settlements and its proper legal support,
finding optimal legal means for development of
these relations, elaborating proposals and recom-
mendations for development of legislation on ensur-
ing sanitary and epidemiological safety has become
urgent.

An early outbreak of coronavirus infection was
observed in the metropolis of Wuhan (China) at the
end of December 2019. The source of spread of
the infection was the Huanan Seafood Wholesale
Market. Later, this process was spreading to other
megacities and provinces of China, turning into
epidemic. However, in January 2020, cases of
COVID-19 were identified in Australia, Germany,
India, Italy, the United States, the Russian
Federation, Japan and other countries. Initially, the
sources of infection were mainly residents of the
People’s Republic of China, who arrived on various
grounds in other states, and also residents of various
states who returned to their homeland from China
or were in transit through it. But after that, the

process of spreading the infection to the lands of the
appropriate countries had been quickly developing at
the domestic level. According to information dated
January 30, 2020 the Global Health Organization
(WHO) announced an international social health
emergency due to the massive coronavirus outbreak
and called on the world’s states to take measures
to recognize the disease prematurely, including
isolating the sick and tracking their contacts. Later,
on March 11, the WHO declared that the coronavirus
outbreak labelled a pandemic, affected the majority
of states and all continents. In Kazakhstan, the initial
cases of COVID-19 were reported on March 13,
2020  (https://www.inform.kz/ru/kazahstanskaya-
strategiya-bor-by-s-koronavirusom-hronologiya-
mery-rezul-taty a3651111 01.03.2021).

Increasing pollution and environmental deg-
radation, global climate change, including global
warming, increased social integration and trade re-
lations in the inter-state aspect, as well as the growth
of population migration, development of the tour-
ism industry, as well as the “artificial” appearance of
new pathogens led to the multiplication and emer-
gence of new types of infectious disease-causing
microbes. All these aspects change the prospects for
preserving the health of the people and development,
and affect the reproductive human health. Infectious
diseases were used to be considered diseases of poor
countries due to non-compliance with hygiene mea-
sures and the unavailability of poor-quality and nec-
essary resources. The spread of coronavirus infec-
tion showed that the risks to the biological, sanitary
and epidemiological security of the country, society
and the person are not related to the economic de-
velopment of society. According to the information
dated March 09, 2021, 117,751,038 (one hundred
and seventeen million seven hundred and fifty-one
thousand thirty-eight) people were infected with the
coronavirus infection, of which 2,612,196 (two mil-
lion six hundred and twelve thousand one hundred
and ninety-six) people died. According to the statis-
tics of individual countries, in the United States of
America the number of cases has reached 29,044,109
(Twenty-nine million forty-four thousand one hun-
dred and nine) people, of which 525,752 (Five hun-
dred twenty-five thousand seven hundred and fifty-
two ) people died, in Great Britain the number of
cases — 4,235,989 (Four million two hundred thirty-
five thousand nine hundred and eighty-nine) people,
of which 124,801 (One hundred twenty-four thou-
sand eight hundred and one) people died, in Italy —
3,081,368 (three million eighty-one thousand three
hundred and sixty-eight) infected people, of which
100,103 (One hundred thousand one hundred and
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three) people died, 268,902 (Two hundred and six-
ty-eight thousand nine hundred and two ) people in
the Republic of Kazakhstan, 3186 (Three thousand
one hundred and eighty-six) people died (https://
coronavirus-monitor.info/ 09.03.2021). Statistics
shows that the coronavirus pandemic demonstrates
the possibility of threats to biological safety. All ac-
tions related to the COVID-19 pandemic and their
results indicate the possibility of biological hazards
from other unsafe pathogens and bio-agents. The
emergence and spread of coronavirus infection was
a blow to the sanitary and epidemiological safety of
the country. To combat coronavirus infection and
other infectious diseases, first of all, it is necessary
to ensure the sanitary epidemiological safety of the
state on a legal basis.

Currently, there is practically no single definition
of the concept of ensuring sanitary safety; the above-
mentioned studies do not meet the requirements in
the context of a global pandemic. According to A.K.
Kurmanova, the sanitary and epidemiological well-
being of the population is considered as established
and protected state measures aimed at ensuring
the quality of the human environment, where its
favorable and optimal existence is possible, and also
indicates the priority measures to ensure the sanitary
and epidemiological well-being of the country,
such as economic incentives for development and
implementation of energy-saving technologies
in industry and agriculture, the widespread use
of secondary resources; the formation of public,
state reserve and other assistance funds; the
establishment of a unified system for monitoring
the health of the population based on combining
existing non-interacting observations, the formation
of a state environmental demographic policy for
the protection of persons with disabilities. the
development of scientific research in the field of
sanitary and epidemiological well-being of the
population, improving the educational system
in order to develop environmental thinking and
consciousness of the population of the Republic of
Kazakhstan, etc. (Kurmanova, 2007a: 11-12).

According to A. 1. Sapozhnikov, sanitary safety
is a sanitary and epidemiological well-being, with
no harmful impact of environmental factors on a
person, where favorable conditions for his life are
provided (Sapozhnikov 2005: 64).

Polish scientist Sebastian Czechowicz believes
that during the pandemic, the activities of state bod-
ies should be intensified and, most importantly,
should be carried out cyclically. Due to the peculiar-
ities of sanitary and epidemiological security, infor-
mation campaigns and other forms of information
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and education should certainly be disseminated and
expanded, since threats to this category of security
are constantly present. In particular, if we consider
the current COVID-19 pandemic, this fact should
be the reason for numerous changes in the field of
educational health policy of the state and focus on
preventive forms of response to possible hazards
(Czechowicz 2020: 83).

According to scientists such as, E.G. Zinovyeva,
S.V. Koptyakova, N. R. Balynskaya, P. Y. Stepash-
kov, in order to ensure the sanitary and epidemio-
logical well-being of the population, it is necessary
to prohibit the construction of all types of facilities
that are sources of air pollution; expand the range
of local products of commodity producers enriched
with elements of iodine, other particularly important
macro and microelements; promote a healthy life-
style among the population and complete nutrition
and compliance with important principles of labour
conditions, develop programs to monitor compli-
ance with sanitary and hygienic rules, hygienic stan-
dards and preventive measures of diseases; regularly
conduct medical examinations of workers affected
by harmful industrial factors, etc. (Zinovyeva E.G.
& etc. 2019: 4)

Sanitary and epidemiological safety of the
country is the state of protection of the state from
penetration of infectious and other diseases, patho-
genic microbes, as well as includes the protection
and strengthening of the health of the population,
preservation of the environment from harmful envi-
ronmental factors and favorable conditions for hu-
man life.

We believe that the sanitary and epidemiologi-
cal security of the country is the most important as-
pect of the national security of the country. Preser-
vation and promotion of public health have always
been the main priorities of the state. Besides, the
sanitary and epidemiological safety of the country is
directly related to the phytosanitary, veterinary and
food safety of the state. The connection of phytos-
anitary, veterinary and food safety with sanitary and
epidemiological safety can be seen in the context of
preserving and maintaining the health of the pop-
ulation, the right of citizens to clean environmen-
tal products without harmful organisms, including
pesticides, pathogens, harmons, chemical additives,
dyes and other substances that have harmful effects
on health. And it should also be noted that the sani-
tary and epidemiological safety of the country is
directly related to the environmental safety of the
state, since the preservation of public health is asso-
ciated with a favorable environment and the impact
of harmful factors.
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In the context of the spread of the coronavirus
pandemic, many legal problems have arisen in the
field of protection of human rights and freedoms,
in the field of public administration, etc. We would
like to highlight some of them.

Firstly, serious problems have arisen in the field
of ensuring the openness of justice. In the conditions
of a video conference, every citizen who does not
have information about the conference data does
not have access to the court proceedings. However,
according to the law, court proceedings must be
open, except for certain cases.

Secondly, the problem of women’s violence
has become more acute in the context of the
pandemic. According to the WHO, the number
of calls from women complaining of violence by
sexual partners increased by 60 percent compared
to April last year. The number of calls to the hotline
has increased fivefold (https:/news.un.org/ru/
story/2020/05/1377602 09.03.2021).

Thirdly, there were facts of misuse of pub-
lic money allocated to fight coronavirus infection.
From July 05 to 16, 2020, the Economic Investiga-
tion Service of the Ministry of Finance, the Ministry
of Internal Affairs and the Border Service of the Na-
tional Security Service revealed 396 offenses in the
field of selling medicines and medical products, 76
of which fall under the articles of the Criminal Code
(https://yandex.kz/turbo/zakon.kz/s/5032506-v-m-
nf-ne-rassledy-yt-fakt-h-en-a.html 10.03.2021).

International rules and norms of the Constitution
of the Republic of Kazakhstan on Human Rights
provide for situations of serious threats to health and
restrictions on rights and freedoms are permissible
in emergencies. We believe that in such conditions,
the state should apply all the achievements of
digitalization, science, etc.

We offer solutions to these problems by means
of digitalization:

1. In the judicial system, in order to reduce the
economic burden and to ensure openness during
the trial and hearing process, accessible platforms
should be provided where every citizen can watch
the proceedings online. States should immediately
provide the necessary technical and legal grounds,
including translation and sign-interpretation
services.

2. We all know that the current pandemic
has exacerbated the problems of violence against
women and girls. We need to provide a sufficient
infrastructure of tools, such as helplines and
electronic systems, to cope with the growing
number of requests for help and to tighten legal
responsibility on this matter.

3. Economic and social measures on financing
issues in the field of support of citizens and
businesses should be taken in accordance with the
principle of good faith and accountability of the
public and private sectors, especially during the
COVID-19 pandemic.

Conclusion

Noting that every day the sanitary and
epidemiological situation in the world as a whole
is assessed as unfavorable, its negative impact on
the health of the population is becoming more and
more noticeable. The current political, legal, socio-
economic and other changes in our country have
led to deterioration in the basic health indicators of
the population and unacceptable limits of socially
significant diseases. In addition, the economy, the
interests of business and ordinary citizens, not only
in our country, but also around the world, were
affected by the pandemic.

According to our opinion, the ensuring sanitary
and epidemiological safety is a set of measures
(political, economic, legal, social, cultural, scientific,
medical, sanitary-hygienic and anti-epidemic)
aimed at preserving and strengthening physical and
mental health:

—  Political measures: preparation and
implementation of state programs to combat
infectious and other diseases; the issues related to
national security, measures to stop the import of
infectious and other diseases should be considered
in the program.

— Economic measures: preserving the ability of
citizens to pay, support of businesses and maintain-
ing wages, providing a deferral on loans and bor-
rowings, including consumer loans or mortgages in
the context of pandemic.

— Legal measures: legislative regulation of en-
suring security and protecting human rights in the
context of pandemic; strengthening the state’s su-
pervisory activities, as well as regulating the rights
and obligations of citizens, all state bodies, tighten-
ing the legal responsibility for non-compliance with
sanitary and epidemiological standards and require-
ments.

— Social measures: guarantee of social benefits
and other types of support for each person without
affecting the level of their social security, social sup-
port for those who are infected with this disease.

— Cultural measures: restriction of mass events,
promotion of a healthy lifestyle and the fight against
infectious diseases through the media and other
means.
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— Scientific measures: studying of not only the
pathology of the disease, but also studying in the so-
cial sciences and humanities;

— Medical measures: preparedness of the health
care system for any type of disease.

— Sanitary and hygienic and anti-epidemic
measures: compliance with hygiene standards and
regulations, operative epidemiological surveillance

and quarantine. All these measures are aimed at
fighting against the pandemic.

In the context of pandemic around the world,
and in individual states, political, economic, legal,
social, cultural, scientific, medical, sanitary-hygien-
ic and anti-epidemic measures should be taken to
ensure the sanitary and epidemiological safety of
the country.
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PRIVATE DETECTIVE WORK AS A GUARANTEE
OF THE REALIZATION OF INDIVIDUAL RIGHTS AND
FREEDOMS IN CRIMINAL PROCEEDINGS

The article is devoted to the characterization of private detective activity as an element of the mech-
anism for the realization of individual rights and freedoms in criminal proceedings. The article deals with
the issues of balancing the interests of the individual and the state, which are most clearly manifested in
the criminal process, on the example of the implementation of the rights and freedoms of the individual,
the issues of the implementation of private detective activities in the Republic of Kazakhstan and foreign
countries. In this regard, the authors update the essence, importance and role of private detective work,
which serves as a guarantee of the realization of individual rights and freedoms in criminal proceed-
ings. For this purpose, the paper examines the theoretical and historical and legal foundations of private
detective work as an activity related to the protection of the legal rights and interests of the individual
of the Republic of Kazakhstan; the norms of the legislation of the Republic of Kazakhstan, the range of
homogeneous public relations regulated by them on the implementation of the rights and freedoms of
the individual in criminal proceedings; the practice of applying the above-mentioned legislation, based
on the study of which proposals for improving the legislation are developed, as well as studies of the
practice of law enforcement on the issues under consideration in the Republic of Kazakhstan.

The study of the questions raised uses a logical, formal — legal, analytical, and functional method
that identifies the qualitative characteristics of the subject of the study, which allows us to determine
the essence of the institution under study, the possibility of a regulatory impact of constitutional and
sectoral legislation on the state of law and order in the Republic of Kazakhstan. In the scientific analysis
undertaken by the authors, the principles of complexity and consistency are consistently implemented
and productively combined, which made it possible to more fully, scientifically update the issues of im-
proving criminal procedural opportunities for the realization of individual rights and freedoms.

As aresult of the study, it was determined that the participation of a private detective in a preliminary
investigation will serve as a guarantee of respect for and protection of the rights and legitimate interests
of the individual, increase the objectivity of the preliminary investigation, allow a more comprehensive
assessment of the alleged episodes, and sometimes generally come to a conclusion about the innocence
of the suspect. Thus, the legal status of a person must be guaranteed by the current legislation, which
provides a strong mechanism for protecting his rights, freedoms and legitimate interests.

Key words: human rights, criminal procedure, detective work, detective.
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On-Dapabu atbiHAaFbl Kasak YATTbIK, yHMBepcuTeTi, KasakcraH, AAmMarhl K.
*e-mail: mukhamadiyevagn@gmail.com

JKeke AeTEKTUBTIK KbI3MeT KbIAMbICTBIK, MPOLLECTE XKeKe aAaMHbIH, KYKbIKTapbl
MeH 60CTaHABIKTapbIH iCKe acbIPYAbIH, KemiAi peTiHae

Makara KbIAMbICTbIK, MPOLIECTE XKeKe aAaMHbIH, KYKbIKTapbl MEH GOCTAHABIKTAPbIH XY3€ere acblpy
TEeTIiriHiH 9AeMEeHTI peTiHAE Keke AETeKTUBTIK KbI3METTI cuMmnaTTayFa apHaAFaH. MakaAaAa KbIAMbICTbIK,
MpoLEecTe >Keke aAaMHbIH KYKbIKTapbl MeH GOCTaHABIKTapbIH iCKEe acbipy MbICAAbIHAA aKbIH KOPIHETIH
KEKe TYAFa MEH MEMAEKET MYAAEAEpiHiH Terne-TeHAiri maceaeAepi, KasakcraH PecnybamkacbiHAa
YKOHE LIETEAAEPAE XKEKe AETEKTUBTIK KbI3METTI XKy3ere acblpy MaceAeAepi KapacTbipblAaabl. OcbiFaH
6aAaHbICTbI ABTOP KbIAMBICTBIK, MPOLECTE >EeKe aAaMHblH KYKbIKTapbl MeH 60CTaHAbIKTapbIH
>Ky3ere acblpyAblH, KeriAi CaHaAaTbIH YKeKe AETEKTMBTIK KbI3METTiH MBHiH, MaHbI3AbIAbIFbl MEH POAIH
HaKTbIAAMAbI. BYA yLiH >kyMbicTa KasakcraH PecnybAnkachl Keke TYAFaCbIHbIH, 3aHAbI KYKbIKTAapbl MEH
MYAAEAEPiH KopFayFa 6aiAAHbICTbl KbI3MET PETiHAE XKeke AETEKTUBTIK KbI3METTIH TEOPUSIAbIK, XKoHe
TapUXM-KYKbIKTbIK Herizaepi; KasakcrtaH Pecny6GAmkachl 3aHHamacblHbIH, HOPMaAapbl, KbIAMbICTbIK,
MpoLEecTe XXeKe aAaMHbIH KYKbIKTapbl MeH 60CTaHAbIKTapbIH >Ky3ere acbipy MaceAeAepi 60MbiHLLIa OAap
peTTenTiH BGipTEeKTi KOFaMAbIK, KaTblHAaCTapAblH LUEHOEPI 3epTTEAEAl; aTaAFaH 3aHHaMaHbl KOAAQHY
NPaKTMKACbl, OHbl 3ePAEAEY Heri3iHAE 3aHHaMaHbI XXETIAAIPY XKOHIHAE YCbIHbICTAp 93ipAEHeAl, COHAAN-
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ak, KasakcraH PecnybankacbiHAQ KapaAaTblH MaceAaeAep OGOMblHILA KYKbIK, KOAAQHY MPAKTUKAChIH
3epTTeyre KeHiA 6eAiHeAl.

KoribiAFaH MaceAeAepAi 3epTTey Ke3iHAE 3epTTey HbICAHAChIHbIH CanaAbIK, CMMATTaMaAapbiH aHbIK-
TaMTbIH, 3€PTTEAETIH MHCTUTYTTbIH, MBHIH anKbliHAAQyFa MYMKIHAIK GepeTiH AOrMKaAblK, (POPMaAbAbl
— KYKbIKTbIK, TaAAAMaAbIK, COHAAM-aK, (hYHKLMOHAAABIK, DAIC KOAAAHbIAAAbI, KasakctaH Pecnybaun-
KaCbIHAAFbl 3aHAbIABIK, MEH KYKbIK, TOPTIOiHIH >Kar-KyniHe KOHCTUTYLMSAbIK, XXOHE CaAaAblK, 3aHHAMAHbIH
peTTeyLliAiK acep eTy MYMKIHAITI ManAaAaHbiAaAbl. ABTOP KaObIAAAFaH FbIAbIMM TaAAQYAQ KYPAEAIAIK
NeH XXYMNEAIAIK MPUHUMNTEPI ABMEKTI TYPAE >KY3€ere acbipblAaAbl KOHE HOTUXKEAI DipiKTipiAeAi, OYA Xxeke
AAAMHbIH, KYKbIKTapbl MEH 6OCTaHAbIKTapbIH iCKE acblpy YLLiH KbIAMBICTbIK, iC XKYPri3y MyMKiHAIKTEpPiH
JKETIAAIPY MOCEAEAEPIH HEFYPABIM TOAbIK, FbIABIMU TYPFblAQH XKaHAAHAbIPYFa MYMKIHAIK GepA.

3epTTey HaTWMXKECIHAE KeKe AETEeKTMBTIH aAAblH-aAa Tepreyre KaTbiCybl aAaMHbIH, KYKbIKTapbl
MEH 3aHAbI MYAAEAEPIH CaKTay MEH KOpPFayAblH KermiAi 60AaAbl, aAAbIH-aAd TePreyAiH 0ObeKTUBTIAIMH
apTTbipaAbl, KiHOAI 3MU30ATAPAbl >KaH-XakTbl 6Gararayra, KelAe KYAIKTIHIH KiHOCI3Airi Typaabl
KOPbITbIHABIFA KEAYTe MYMKIHAIK 6epeai aen aHbikTaAraH. COHbIMEH aAaMHBIH KYKbIKTbIK, MopTebeciHe
OHbIH, KYKbIKTapblH, BOCTaHAbIKTapbl MEH 3aHAbI MYAAEAEPIH KOpFayAblH 6epik TeTiriH Kkamramacbi3
eTeTiH KOAAAHbICTaFbl 3aHHaMa KerniAAik 6epyi kepek.

Ty#iiH ce3aep: aaaM KYKbIFbl, KbIAMBICTBIK, TPOLLECC, AETEKTUBTIK KbI3MET, AETEKTUB.
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YacTHas AeTeKTUBHasi AeSITEeAbHOCTb KaK rapaHTUsi peaAu3allMu npas u
CB060A AMMHOCTH B YTOAOBHOM Npouecce

CraThsl MOCBSILLLEHA XapaKTEPUCTMKE YaCTHOM AETEKTUBHOM AESTEAbHOCTM KaK 3AeMeHTa
MexaHu3Ma peaAm3aumm npas M CBOGOA AMMHOCTM B YTOAOBHOM fpoLecce. B cTatbe paccMaTpuBatoTcs
BOMPOCh! C6aAQHCMPOBAHHOCTU MHTEPECOB AMMHOCTU M FOCYAQPCTBA, HAMBOAEE IPKO MPOSIBASIIOLLMECS]
B YTOAOBHOM MPOLIECCE, Ha NPUMEPE peaAn3aumm npas 1 cB060A AMYHOCTU, BOMPOChI OCYLLECTBAEHMS!
YACTHOM AETEKTUMBHOM AesTeAbHOCTM B Pecnybamke KasaxcraH u 3apybeskHbix cTpaHax. B aaHHOM
CBSI3M aBTOPbl AKTYAaAM3MUPYIOT CyTb, BaXXHOCTb M POAb YaCTHOM AETEKTMBHOM AESITeAbHOCTH,
BbICTYMAIOLLEN rapaHTMEN PeaAM3aLmm Npas U CBOGOA AMYHOCTU B YTOAOBHOM Mnpouecce. AAsi 3TOro B
paboTe MCCAEAYIOTCS TEOPETUKO- U UCTOPUKO-TIPABOBbIE OCHOBbI YAaCTHOM AETEKTUBHON AESITEALHOCTH
KaK AESTeAbHOCTM, CBSI3aHHOW C 3alMTOM 3aKOHHbIX MPaB M WMHTEPECOB AMYHOCTM PecnybAmnkm
KasaxcraH; HopMbl 3akoHoAaTeAbCTBa Pecnybanku KasaxcraH, peryampyembiin MMu Kpyr OAHOPOAHbIX
00LIECTBEHHbIX OTHOLUEHWIA MO BOMPOCaM peaAMsauum npaB UM CBOGOA AMUYHOCTM B YrOAOBHOM
npouecce; npakTMka MPUMEHEHWS Ha3BaHHOIO 3aKOHOAATEAbCTBA, Ha OCHOBE M3YUYeHWs KOTOPOM
pa3pabaTbiBalOTCS NPEAAOXKEHMS MO COBEPLLIEHCTBOBAHUIO 3aKOHOAATEABCTBA, TaKXKE MCCAEAOBAHMS
NpakTUKX MPaBONPUMEHEHMS MO PACCMATPMBAEMbIM Bornpocam B Pecnybanke KasaxcraH.

[Npn nccaepOBaHUM MOCTABAEHHbIX BOMPOCOB MCMOAb3YIOTCS AOTMUYECKUii, (DOPMAAbHO-TIPABOBOM,
QHAAUTMUYECKUH, a TakKe (PYHKLMOHAAbHbBIA METOABI, BbISBASIOLLME KAyeCTBEeHHble XapaKTepUCTUKM
npeaMeTa UCCAEAOBaHMS, MO3BOASIOLLME OMPEAEAUTb CYTb UCCAEAYEMOrO MHCTUTYTA, BO3MOXHOCTb
PEryASTUBHOrO BO3AEMCTBUSI KOHCTUTYLIMOHHOTO M OTPACAEBOTO 3aKOHOAATEAbCTBA Ha COCTOSIHUE
3aKOHHOCTM 1 npaBonopsiaka B Pecnybanke KasaxcraH. B npeanpyHATOM aBTopamu HayYHOM aHaAuU3e
NMOCAEAOBATEABHO OCYLLECTBASIETCSl, U MPOAYKTMBHO COYETAIOTCS MPUHLMIBI KOMMAEKCHOCTU, U
CUCTEMHOCTM, UYTO MO3BOAMAO HOAEE MOAHO, HAYUYHO aKTYaAM3MPOBATH BOMPOChI COBEPLLIEHCTBOBAHUS
YFOAOBHO-MPOLLECCYAAbHbIX BO3MOXHOCTEN AAS peaAm3aLMun Npas U CBOGOA AUUYHOCTH.

B pe3yAbTaTe MccaeAOBaHUSI OMPEAEAEHO, UTO yJyacThe YaCTHOrO AeTeKTUBa B NMPeABapUTEABHOM
pPacCcAeAOBaHUM MOCAYXKUT rapaHTrein COBAIOAEHUS M OXPaHbl MPAB U 3aKOHHbIX MHTEPECOB AUYHOCTH,
MOBbICUT 06BHEKTUBHOCTH NMPEABAPUTEABHOTO PACCAEAOBAHMS, MO3BOAUT HOAEE BCECTOPOHHE OLEHUTb
BMEHEHHbIe B BUHY 3MM30Abl, 2 MIHOTAQ U B LLEAOM MPUITH K BbIBOAY O HEBUHOBHOCTM NMOAO3PEBAEMOTO.
Tak, MpaBOBOM CTaTyC AMUQ AOAXEH ObiTb rapaHTUMPOBaH AEMCTBYIOLLMM 3aKOHOAATEALCTBOM,
o6ecrneyrBaioLLIMM MPOYHbIA MEXaHW3M 3alLMThl ero npas, CBOGOA M 3aKOHHbBIX MHTEPECOB.

KAroueBble cAOBa: MpaBa YeAOBEKA, YTOAOBHBIN NPOLLECC, AETEKTUBHAS AESITEAbHOCTb, AETEKTUB.

Introduction formation of civil society, ensuring the rights and

freedoms of man and citizen, strengthening the rule

From the analysis of the norms, views, and  oflaw, exercising political and legal responsibility of

principles of law of the Republic of Kazakhstan, itis  citizens, state bodies, and officials, and harmonious
clear that they constitute the space necessary for the  activity of all branches of state power.
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Private detective work as a guarantee of the realization of individual rights and freedoms in criminal proceedings

Human rights and freedoms have been affected
by all of humanity for centuries, and, in our opinion,
this is still an exciting problem, since a person lives
in a society. Nevertheless, the effective solution of
these issues, that is, the prevention of infringement of
human rights and freedoms, indicates the prospects
for the further development of a truly democratic,
rule of law state. The compliance of the legal system
of the Republic of Kazakhstan with international
norms and standards in the field of human rights also
depends on this. This is stated in part 3 of Article 4
of the Constitution of the Republic of Kazakhstan:
“International treaties ratified by the Republic have
priority over its laws and are applied directly, except
in cases where it follows from an international treaty
that its application requires the publication of a
law” (the Constitution, https://prg.kz); In paragraph
3 of Article 2 of the Criminal Procedure Code of
the Republic of Kazakhstan: “International treaties
ratified by the Republic of Kazakhstan have priority
over this Code and are applied directly, except in
cases where it follows from an international treaty
that its application requires the publication of a law”
(the Criminal Procedure Code of the Republic of
Kazakhstan, https://prg.kz).

Materials and methods

In this regard, we can mention the Universal
Declaration of Human Rights, adopted by the
General Assembly of the United Nations on 10
December 1948, which contributed to the conclusion
of many international treaties in the field of human
rights (the Universal Declaration of Human Rights,
https://prg.kz). Despite the fact that the Declaration
has no contractual force, its principles and norms
are generally recognized and are taken as the basis
of the constitutions of many States. The rights and
freedoms specified in Part 2, “Man and citizen” of
the Constitution of the Republic of Kazakhstan are
also based on the rights that make up the group of
personal rights and freedoms in the first articles of
the Declaration: respect for the honor and dignity of
the individual, the right to life, the right to freedom,
the inviolability of the individual, the protection
of the private life of the individual, etc. The right
to choose one’s place of residence, freedom of
conscience, freedom of opinion, the right to vote
and be elected to State bodies of power, and civil
and political rights are provided for in articles 1-21
of the Declaration. Socio-economic rights: the right
to work, education, recreation and its organization,
to an adequate standard of living, protection
from unemployment, fair wages, social security,
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participation in the cultural life of society, the norms
set out in articles 22-28 of the Declaration are taken.

Thus, in December 2018, the Ministry of Foreign
Affairs hosted a round table of the Commission on
Human Rights under the President of the Republic
of Kazakhstan, dedicated to the 70th anniversary
of the adoption by the UN General Assembly of
the Universal Declaration of Human Rights and
International Human Rights Day, where a wide
range of issues related to the implementation of
human rights and freedoms, improvement of
national mechanisms for the protection of human
rights in accordance with international standards
were discussed. https://www.gov.kz).

It can be said that the norms of this Declaration
have defined the path of documents covering
different areas of human rights. Among them: The
International Covenants on Civil and Political
Rights, as well as on Economic, Social and Cultural
Rights, adopted in 1966 by the United Nations as
legally binding instruments (the Covenants, https://
prg.kz). Legally binding means that the parties to
these Covenants undertake to comply with all the
rules of these Covenants in the territory of their
States.

Discussion and results

In Kazakhstan, the process of establishing
the status of a person has passed through bright
evolutionary stages. Today, we speak about the
status of the individual from the position of respect
for its democratic rights and freedoms, legitimate
interests.

The status of an individual is determined
through the totality of his legal rights, freedoms
and obligations in the state, which relate to his
interests in security, social security, cultural,
political, economic self-expression, etc. Part of
the rights of the individual belongs to it from
birth, they are inalienable, absolute and inviolable
for any encroachments on the part of the state, its
organs and other individuals, its collective entities.
Inviolability, thus, is identified with such concepts
as” it is impossible to encroach”, “it is impossible
to violate”. Literally, inviolability means: “you can
not touch”, but to touch in the sense that as a result
of such a touch in any way infringe on the scope of
rights and freedoms that are outlined by law.

The content of personal inviolability as a right
is revealed through a system of constitutional
norms that establish: the right to personal freedom
(Article 16); the right to life (Article 15); the right
to privacy, personal and family secrets, protection
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of one’s honor and dignity (Article 18); equality
before the law and the court (Part 1 of Article
14); prohibition of discrimination based on origin,
social, official and property status, gender, race,
nationality, language, attitude to religion, belief,
place of residence or any other circumstances (Part
2 of Article 14);. inviolability of dignity (part 1 of
Articlel7); prohibition of torture, violence, other
cruel or degrading treatment or punishment (part 2
of Article 17), etc.

The definition of the inviolability of the
individual is complicated by the quality of the status
of the individual in society, the guarantees, means
of protection and protection that a particular state
has given it.

The problem in this case, in our opinion, is seen
in a completely different way.

First, the mechanism of restriction of rights and
freedoms regulated by the norms of law must be
applicable (i.e., the norms of law must correspond
to the social, political, cultural and other conditions
of life of the society in which it is located at the
moment). This is the legislator’s problem.

Secondly, the practice of law enforcement
must meet the requirements of legality and be
accompanied by such requirements for the subjects
of law enforcement as morality, professionalism,
etc. Here, an important factor is the individual
characteristics of these subjects, such as: decency,
sense of duty, education, patriotism, high self-
and legal awareness, etc. Violations of rights and
freedoms, in particular, and the inviolability of the
individual, in part, we observe due to the ignorance
of law enforcement officers, their low professional
training, etc.

It is often these individuals who violate the
norms of the law that establish the inviolability of
the individual in criminal proceedings.

Consequently, we speak about the inviolability
of the individual in the application of measures
of criminal procedural coercion, focusing on the
preservation of a certain block of rights and freedoms
for the individual, which cannot be restricted or
violated by either the State or other law enforcement
entities. We can firmly assert that it is a step-by-step
legal reform that can achieve the desired indicators,
since the legislator uses in his arsenal not only the
rules of legislative technique, but also the domestic
experience of law enforcement practice.

The inviolability of the person, being, first of all,
a constitutional human right, is put by the legislator
at the forefront of the criminal process. And this
is due to the increased attention of the state to the
individual, despite the fact that it is involved in the

sphere of criminal proceedings, where they fall for
committing (or suspected of committing) the most
dangerous offenses for society. Here, the main
(constitutional) postulate is the promotion of the
individual in priority positions in relation to all other
state institutions, including the institutions of power
(in particular, the penal system).

As far as the inviolability of the individual as
a legal category, acting in the form of the right of
the individual, is complex from the point of view
of constitutional and legal science, so much, and,
perhaps, even more, taking into account the industry
specifics, it is complex in the criminal process. If
in the Constitution the right to inviolability of the
person is collected from several norms: the right to
life, dignity, security, freedom, etc., then in criminal
proceedings this whole complex also “breaks
down” into stages specific to the process, multiple
procedural and investigative actions, procedural
measures, etc.

Modern trends in the criminal procedure
legislation of the Republic of Kazakhstan are aimed
at ensuring the rights and freedoms of citizens, as
well as the implementation of the constitutional
principles of justice and criminal procedure,
increasingly rely on the direction of protecting the
rights of persons involved in the orbit of the process
at the pre-trial stage. The highest possible degree of
protection of the rights and legitimate interests of
the individual, especially the individual involved
in the orbit of criminal proceedings, is a distinctive
feature of a democratic and legal state.

The function of the State is mainly to protect
the freedom of the individual from encroachments,
as well as to establish certain restrictions and
frameworks that regulate the exercise of rights. The
boundaries beyond which an individual becomes
“accessible” or “weak” for a State using a system
of coercive measures should be clearly defined in
the law. In case of violation of these borders, legal
liability measures are applied.

When studying the inviolability of the individual,
it is important to remember that the abuse of physical
and psychological forms of violence against the
individual in the exercise of powers by the bodies
of inquiry and preliminary investigation leads to
an aggravation of the confrontation between the
authorities and citizens, in critical situations-to open
opposition.

The problem under consideration is further
aggravated by the fact that in law enforcement
activities at the stage of preliminary investigation,
there is a high latent level of the use of force against
suspects and accused persons, often accompanied
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by psychological and physical abuse. Violence, as
a rule, is applied to a socially disadvantaged and
legally unprotected group of citizens involved in
criminal procedural relations. At the same time,
violence is justified by the goals established by law
— the rapid and complete disclosure of the crime, the
exposure of the perpetrators, and the protection of
the rights and legitimate interests of the victims.

Statistical data indicate that violations of the
law occurred during the application of measures of
criminal procedural coercion, many citizens were
illegally detained and placed in places of detention,
violent actions and mental violence were used by the
bodies conducting preliminary investigations. Thus,
the NGO Coalition of Kazakhstan against Torture
registered cruel, inhuman, degrading treatment
and facts of torture (Report of the NGO Coalition
of Kazakhstan against Torture 2017-2019, https://
www.notorture.kz).

According to the data of the Committee
on Legal Statistics and Special Records of the
Prosecutor General’s Office of the Republic of
Kazakhstan, 86 criminal offenses were registered
in the ERDR in 2019 under Article 146 of the
Criminal Code of the Republic of Kazakhstan
for crimes of torture. For 5 months of 2020, 131
criminal offenses were registered in Kazakhstan
under this article. In 3 months of 2020, 16
persons were convicted of torture. For 3 months
of 2020, 1 police officer was convicted of torture,
10 employees of the CUIS, and 5 previously
convicted persons (the Committee on Legal
Statistics and Special Records of the Prosecutor
General’s Office, https://www.gov.kz ).

Perhaps we should agree with the position of
those legislators who create an additional lever for
the balance of these conflicting interests, which
creates special guarantees to avoid violence in
criminal proceedings. For example, in the Code
of Conduct for Law Enforcement Officials of 17
December 1979, article 3 defines the principle of
the use of force: “Law enforcement officials may
use force only when absolutely necessary and to
the extent necessary for the performance of their
duties”. The conditions for the use of force under
this article are:

1) exclusivity;

2) powers of the official;

3) reasonable necessity;

4) the use of force not exceeding the limits
necessary for these purposes;

5) legitimate purpose (International protection
of human rights and freedoms. Collection of
documents, 1990: 321).
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At the same time, it is very important that both
restrictions and responsibility as a response measure
for violations are established from the position of
equality. This criterion defines the essence of the
rule of law, in which the law is a common and equal
“measure” for the life of society. An example is the
norm of the Constitution, which establishes: “All are
equal before the law and the court” (part 1 of Article
14). If the individual has a constitutional right to
inviolability, the State is obliged to guarantee the
exercise of it in relation to each individual. This
provision is especially relevant in conditions when a
person falls into the sphere of criminal law influence.

Thus, the presence of a criminal charge in the
criminal process requires the opposition of the
defense. The fundamental approach to ensuring the
right to protection follows from the norm of Part 2
of Article 13 of the Constitution of the Republic of
Kazakhstan, according to which “Everyone has the
right to receive qualified legal assistance...”. The
right to protection is enshrined in Articles 12, 15,
26 and 27 of the Code of Criminal Procedure of the
Republic of Kazakhstan (the Constitution, https://
pre.kz).

In our opinion, in the use of the opportunities
provided by the law to defend himself, and with the
help of a private detective (detective), the individual
in the criminal process has a guarantee of compliance
and protection of his rights and legitimate interests.

According to Article 1 of the Draft Law of
the Republic of Kazakhstan “On Private detective
activity”, private detective activity is a licensed type
of activity for providing detective services on a paid
contractual basis related to the protection of the legal
rights and interests of the customer (Resolution of
the Government of the Republic of Kazakhstan “On
the Draft Law of the Republic of Kazakhstan “On
Private Detective Activity”, http://adilet.zan.kz).
The main purpose of private detective work is to
provide legal assistance in the interests of protecting
the rights of the individual and ensuring the security
of property and property of citizens and legal
entities, including assistance to law enforcement
agencies in the fight against criminal offenses and
their prevention. The main task of private detective
work is to protect the rights and legitimate interests
of the individual.

Detective (English detective, from Lat.
detectio “disclosure”), a detective-specialist in
the investigation of criminal offenses; an agent of
the detective police. His duties include collecting
evidence and providing it to the judicial authorities.

Private detective — a person who carries
out detective (detective) activities and provides
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detective services in a private (individual) way.
Famous private detectives:

Jorge Colomar — a private detective from
Barcelona, whom the press calls “the Spanish
Sherlock Holmes”.

Clyde Wilson-North American private
detective, known for his ability to solve complex
cases, was considered “ the most public private
detective in Houston.”

Kroll is an American detective company
specializing in business intelligence, cybersecurity,
and risk management for corporations and
individuals. Investigated the case of the “gold of the
party” on the order of the Russian government in
1992 (Material from Wikipedia-free encyclopedia,
https://ru.wikipedia.org).

Despite the fact that detective work is not new
in the world, the activities of private detectives in
Kazakhstan are still not regulated. The first draft
law was developed 15 years ago, but it was never
adopted. As we can see, only the draft of May 30,
2013 No. 548 was developed, although in 2010 the
Decree “On measures to improve the efficiency
of law enforcement and the judicial system in the
Republic of Kazakhstan: “... together with the
interested state bodies to make proposals on the
introduction of the institute of private detective
activity in the Republic of Kazakhstan” (paragraph
5, subparagraph 10) (Decree of the President of
the Republic of Kazakhstan, http://adilet.zan.kz)
and 2012 in the annual Address to the people of
Kazakhstan “ Socio-economic modernization — the
main vector of development of Kazakhstan” the
first President of the Republic of Kazakhstan N. A.
Nazarbayev pointed to ... the need to introduce the
institute of private detective activity in the Republic
of Kazakhstan” (Address of the President of the
Republic of Kazakhstan-Leader of the Nation N.
A. Nazarbayev to the people of Kazakhstan, http://
adilet.zan.kz).

Despite the lack of legislation regulating
the activities of detectives, almost two thousand
people are engaged in private investigation in
Kazakhstan. The director of the “Center for Lie
Detection “Pravdalab” Andrey Kriknin confirms
the legitimacy of this activity as follows: “There
is Article 20 of the Constitution of the Republic of
Kazakhstan, paragraph 2, which states that everyone
has the right to freely receive and disseminate
information in any way not prohibited by law. In
addition, according to the national classification of
occupations, section 54-19 “Employees of services
that protect citizens and property” provides for
the profession of “private detectives”. That is, we

exist” (Italics, 2018 https:/kursiv.kz). Also, the
Chairman of the NGO “Association of Professionals
of Corporate Security and Detective Work “Kalkan”
Rustam Mirzabayev believes that the actions of
detective agencies in Kazakhstan are legal, if they
do not use prohibited equipment and illegal methods
of collecting information. According to Mirzabayev,
in Kazakhstan, detectives are mainly engaged in
checking contractors, personnel, helping in the search
for lost property and searching for missing persons.
“Detectives work within the framework of general
laws, observing the norms of the Criminal Code,
the Constitution, the Tax Code, following the Law
“On Personal Data and their Protection”, — said the
specialist. According to the expert, the adoption of the
law in relation to detectives will clarify the rights and
obligations of representatives of private investigation
(Platonova A., 2018 https://ru.sputnik.kz).

As you know, private detective work did
not originate in the United States, but in France.
Its founder should be considered Jean Francois
Vidocq, the iconic French detective, the founder
of the modern criminal investigation, who after
retiring established the first detective agency in
1834: “Bureau of Investigation for the Benefit
of Commerce.” The success of detective work in
Europe resulted in its spread in the New World. At
the same time, in the United States, the activities
of detectives developed more actively than in the
Old World. This was because European countries
had already by the nineteenth century a relatively
developed system of law enforcement agencies, and
the activities of private detectives came into some
contradictions with it. The first detective agency
in the United States was established in Chicago
in 1850 (Features of private detective work in the
United States, 19.11.2019 //https://www.nsb-rf.
ru In 1850, Allan Pinkerton founded the Pinkerton
National Detective Agency, which became one of
the most famous detective agencies in the United
States. The term “private investigator” is derived
from the original Pinkerton logo. (Tracy V. Wilson,
https://money.howstuffworks.com).

In the United States, the rights and opportunities
of a private investigator are related to their class.
Private detectives are assigned classes A or C (class
B is assigned to security guards). Class A holders
can only collect information. Class C allows you to
carry weapons, conduct investigations, and provide
security services. Detectives of both classes are
allowed to detain persons suspected of committing
a crime and transfer them to the police. But it is
forbidden to conduct searches and arrests (Private
detective in the United States //https://detektive.ru).
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Working as a private investigator often requires
the following skills:

- Carry out surveillance

Prepare reports

Perform a background check
Interviews with people

Collect intelligence

Provide security services

Help in finding missing persons

- @Give evidence in court.

Although they are not government agents, the
information that private detectives collect can
later be used for criminal investigations. For this
reason, it is important that private investigators, like
police detectives, adhere to the established rules
of evidence (Timothy Roufa, 2019 https://www.
thebalancecareers.com).

In Australia, private detectives provide
government agencies, businesses and the public
with investigative and legal support services
in areas such as fraud prevention, detection,
assessment and resolution; corporate fraud and
risk management services; insurance fraud and
claims investigation, monitoring and evaluation;
aviation accident and loss investigations;
maritime loss investigations; health and safety
incident investigations; witness location and
search; criminal investigations (Code of Practice
for Private Detectives in Australia, https://www.
alrc.gov.au).

In the Russian Federation, private detective
activity is regulated by the Law of the Russian
Federation” On Private Detective and Security
Activities in the Russian Federation “of March
11, 1992 (The Law of the Russian Federation “On
Private Detective and Security Activities in the
Russian Federation”, http://www.consultant.ru).

According to the current legislation of Russia,
a private detective provides the following types of
services:

collection of information on civil cases on a
contractual basis with the participants in the process;

market research, gathering information for
business negotiations, identifying non-creditworthy
or unreliable business partners;

establishing the circumstances of the illegal
use of trade marks and names in business activities,
unfair competition, as well as the disclosure of
information that constitutes a trade secret;

clarification of biographical and other
personal data about individual citizens (with their
written consent) when they conclude employment
and other contracts;

search for missing citizens;
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search for property lost by citizens or
enterprises, institutions, organizations;

collection of information on criminal cases
on a contractual basis with the participants in the
process. Within a day from the moment of signing a
contract with the client to collect such information, a
private detective must notify the person conducting
the inquiry, the investigator or the court in whose
proceedings the criminal case is located.

The definition of this type of activity was given
by Kolchemanov M. V., according to which private
detective activity is the provision of services on
a paid contractual basis to individuals and legal
entities that have a special permit (license) of
the internal affairs bodies by organizations and
individual entrepreneurs in order to protect the
legitimate rights and interests of their clients
(Kolchemanov, M.V., 2007: 102). Describing the
essence of private detective work in the Russian
Federation, V.V. Horovenko clarifies: “Private
detective work — this is a law enforcement,
independent, risky activity aimed at making a
profit from meeting the needs of individuals and
legal entities to ensure the implementation and
protection of property and non-property rights
and legitimate interests, carried out by providing
a special set of detective and security services
using specific methods and means, by commercial
organizations that have received a special license,
whose employees must have Russian citizenship”
(Baluev E.N., 2011 https://cyberleninka.ru).

M. Milovanova believes that in Russia, private
detectives actually have no place in the field of
criminal justice, except for the possibility of
collecting information on criminal cases. Moreover,
by securing the rights, the legislator restricted
private detectives in their freedom of choice and
methods of activity, and also did not provide for how
the information obtained and the evidence collected
should be evaluated and formalized. (Milovanova
M., 2017 https://cyberleninka.ru).

One of the reasons for the illegal actions
of employees of private detective and security
structures Ishmaeva T.P. and Tkachenko A.V. call
weak control of their activities. In this regard, in order
to improve the work of the internal affairs bodies
and the effectiveness of control in large cities with
a large number of objects of the permit system, it is
proposed to create operational units in the divisions
of the license and permit system of the Department
of Internal Affairs of the district, the city to identify
violations and solve crimes in this field of activity, as
well as to identify unlicensed security and detective
enterprises, security services that illegally perform
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security and detective functions (Ishmaeva T.P.,
Tkachenko A.V., 2017 https://cyberleninka.ru/).
Similarly, in Canada, the purpose of covert
surveillance is to observe people, places, or things
without detection, as well as to observe an object
in its natural and true state. Usually, surveillance
leads to documenting the actions of the subject,
recording them on video or photos, which are
considered illustrative evidence. However, a private
investigator should not attempt to access restricted
information, such as bank records, tax information,
or credit information, without a signed authorization
and without legal authority. Generally speaking,
private investigators must comply with all federal,
provincial, and municipal laws when conducting
surveillance (Private Security & Investigative
Services, https://www.mcscs.jus.gov.on.ca).
Asmentioned above, the participation of a private
investigator in the preliminary investigation would
serve as a guarantee of respect for and protection of
the rights and legitimate interests of the individual.
Just as the extension of the adversarial principle
that exists in criminal proceedings to the pre-
trial investigation stage makes the entire criminal
process more effective, ensuring the protection of
the rights of its participants at its early stages, so the
participation of a private investigator in a preliminary
investigation would increase its objectivity, allow
for a more comprehensive assessment of the
imputed episodes, and sometimes generally come
to a conclusion about the innocence of the suspect.
However, despite the fact that the Kazakh legal
system establishes the principle of adversarial
proceedings in criminal proceedings through the
criminal procedure legislation, the principle of
adversarial proceedings does not apply to pre-trial
proceedings of criminal proceedings. Thus, at the
stage of preliminary investigation, criminal cases
are investigated and terminated at the initiative of
the prosecutor’s office and the investigation. Thus,
some of the functions of the court are concentrated
in the hands of the prosecutor’s office, the bodies
of preliminary investigation and inquiry. That is,
the rights and freedoms of citizens can be restricted
without the knowledge of the judiciary, this is
enshrined in part 2 of Article 16 of the Constitution
of'the Republic of Kazakhstan: “Arrest and detention
is allowed only in cases provided for by law and
only with the approval of the court, with the right of
judicial appeal to the arrested person...”. This rule
directly points to the investigative and investigative
(inquisitorial) principle of the criminal process at
the stage of pre-trial proceedings, since the bodies of
inquiry, preliminary investigation and prosecutor’s

office are not limited in their actions and form one
whole in the system of criminal prosecution and
prosecution. At this stage of the criminal process,
there may be costs.

If you conduct your own analysis, it is clear that a
number of norms of the Criminal Procedure Code of
the Republic of Kazakhstan contradict the provisions
of Article 23. Thus, the provisions of Article 23 of
the Criminal Procedure Code of the Republic of
Kazakhstan are in contradiction with Article 24 and
Part 1 of Article 34 of the Criminal Procedure Code
of the Republic of Kazakhstan, which establish
that criminal prosecution bodies (prosecutor,
investigator, body of inquiry, inquirer) are obliged
to identify circumstances that not only incriminate,
but also justify the suspect, not only aggravating, but
also mitigating his responsibility and punishment.
Thus, the criminal prosecution is not separated from
the defense, and the investigative body performs the
two functions of defense and prosecution. And if
there are grounds provided for in Articles 35, 36 of
the Code of Criminal Procedure — and the resolution
of the case. Consequently, the officials and bodies
conducting the preliminary investigation exercise
all three functions, which is fundamentally contrary
to the principle of competition.

Conclusion

Further, there can be no question of equality of
the parties at the stage of preliminary investigation.
For example, even a cursory analysis of the rights
of the victim and the suspect does not allow us to
conclude that they are equal. Moreover, paragraph
45 of Article 7 of the Code of Criminal Procedure,
in contrast to part 1 of Article 23 of the Code of
Criminal Procedure, refers to the principle of
adversarial proceedings.

Therefore, private detective work would
serve as one of the guarantees of the realization
of the rights and freedoms of the individual in the
criminal process. Identifying witnesses, checking
the background of suspects, searching for assets to
determine the viability of a trial — all these actions
of a private investigator would help achieve the goal
of the criminal process.

We find that the provision of such services,
the lack of legislative regulation of this serious,
necessary activity and the reference to the law that
does not currently exist, can lead to a violation of the
rights and freedoms of the individual in general, in
particular in criminal proceedings. This “omission”
of the legislative regulation contradicts Part 1 of
Article 39 of the Constitution of the Republic of
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Kazakhstan, which implies that all restrictions
on the rights of persons in the course of criminal
proceedings must be provided for by laws.

So, summing up, we can say that in the
Republic there is a need for the legalization and
legal regulation of private detective (detective)

activities. Since the truly democratic essence of
the inviolability of the individual requires constant
scientific, practical and dialectical development,
taking into account the ever-developing social
relations, increasing the role and importance of the
status of the individual.
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THE MAIN PROVISIONS OF THE LEGAL REGULATION
OF THE PUBLIC PROCUREMENT SYSTEM
IN THE EUROPEAN UNION

The article presents the general characteristics and peculiarities of the legal regulation of public
procurement within the European Union. Public procurement is extremely important both for European
integration and for states as a whole due to the fact that it is a significant sector of the economy. To
date, the issue of legal regulation of public procurement is relevant throughout the world, and the direct
subject is the state itself, which is interested in their maximum efficiency. The purpose of the authors is
to conduct a legal analysis of the EU Directives, as well as international treaties to which this integration
association is a party, establishing common standards and norms in the field of regulation of public pro-
curement. While carrying out this research the authors used such general scientific methods as method
of scientific abstraction, qualitative expert assessment, quantitative assessment and structural analysis.
The theoretical significance of the study consist of the fact that the work provides theoretical conclusions
that can be used in scientific and practical developments on the problematic issues raised. In conclusion,
the authors notes the effectiveness of the European system of organization of public procurement, imple-
mented on the basis of its principles and approaches, which make it possible to form effective national
systems of public procurement, corresponding to the world standards.

Key words: public procurement, legal regulation, efficiency of public procurement system, European
Union, World Trade Organization.

C. Anpapbaes, A. berxxaH

OA-Dapabu atbiHAarbl Kasak YATTbIK, yHMBepcuTeTi, KasakcraH, AAMarthl K.
*e-mail: aizat007@mail.ru

Eyponaablk 0AaKTarbl MeMAeKeTTiK caTbi aAy XKyHeciH
KYKbIKTbIK, PETTeYyAiH, Heri3ri epexxeaepi

Makanaaa Eyponaabik, opak wweHOEPIHAETT MEMAEKETTIK CaTbil aAyAbl KYKbIKTbIK, PEeTTEeYAiH
>KaAMbl cunaTTaMacbl MeH epeklUeAikTepi KapacTbipblAaAbl. MeMAEKeTTIK caTbil aAy eyporaAblk,
MHTerpaums yuwiH Ae, >KaAmlbl MEMAEKeT YLIiH Ae ©Te MaHbI3Abl, 6MTKEHI OAap 3KOHOMMKaHbIH,
ayKbIMAbI CEKTOPbIH KyparAbl. BYriHri KyHI MEMAEKeTTIK caTbin aAyAbl KYKbIKTbIK, PETTEY MOCEAECI
OYKiA DAEMAE ©3eKTi >kaHe TikeAel CyObekT MEMAEKETTIH 631 BOAFAHABIKTAH, OA OAAPAbIH 6apbiHLLIA
TUIMAIAIrIHEe MyaaeAi. XKyMbICTbIH, MakcaTbl — EO anpekTMBaAapbiHa, COHAAM-akK MEMAEKETTIK caTbin
AAYAbl PETTeY CaAaCbliHAQ GipblHFAN CTAaHAAPTTAP MEH HOPMaAAPAbI GEATIAEMTIH OCbl MHTErPALIMSIABIK,
6ipAECTiK KaTbICyLbICbl GOAATBIH XaAbIKApaAbIK, LIApTTapFa KYKbIKTbIK TaAaay >yprizy. Ocbl
3epTTeyAi XKyprizy Ke3iHAe aBTOpAAp FbiAbIMM aBCTPaKLMS SAICI, canaAblk, capanTamMaAbik, 6araaay,
CaHAbIK, 6araray >KOHE KYPbIAbIMABIK TaAAQy CMSIKTbl >KAAMbl FbIAbIMU SAICTEPAI KOAAAHADI.
3epTTeyAiH TEOPUSIAbIK, MAHbI3ABIAbIFbI XKYMbICTA KOTEPIAreH npobAemManbik, MaceAeaep 6oiibiHLLA
FBIABIMM >K8HE MPaKTUKAABbIK, 93ipAEMEAEPAE KOAAAHYFa OOAATbIH TEOPUSIABIK KOPbITbIHABIAQD
6epineTiHAiriHAE. KOPbITbIHABIAGA KEAE, aBTOPAAD MEMAEKETTIK CaTbiM aAyAbl YIbIMAACTHIPYAbIH
€ypOraAbIK, XXYMECiHiIH BAEMAIK CTaHAQPTTapFa COMKEC KEAETIH TUIMAI YATTbIK MEMAEKETTIK CaTbin
aAy XXYMeCiH KaAbINTacTbIpyFa MYMKIHAIK GepeTiH OHbIH KaFuAaAapbl MEH TACIAAEpi HerisiHAe icke
aCbIPbIAATBIH TUIMAIAITIH aTan eTTi.

TyiiiH ce3aep: MeMAEKeTTIK CaTbiM aAy, KYKbIKTbIK PETTeY, MEMAEKETTIK CaTbIlN aAy >XYMeCiHiH
TUIMAIAITI, Eyponaabik oaak, AYHUEXY3iAIK cayaa YHbIMbl.
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OCHOBHbI€E MOAOXKE€HMUSI MPAaBOBOr0 PeryAMpoBaHUs CUCTEMbI
rocyAapCTBeHHbIX 3aKynok B EBponeiickom cotose

B craTbe npeactaBaeHa obuias xapakTepucTuka M 0COHEHHOCTM MPABOBOrO PeryAMpoBaHus
roCyAapCTBeHHbIX 3aKyMNoOK B paMmKax EBponenckoro cotosa. [ocyAapCTBeHHble 3aKymnKu Ype3BblyaiHo
BaXKHbl KaK AASl €BPOMENCKOM WMHTEerpaumm, Tak U AAS TOCYAApCTB B LEAOM B CMAY Toro pakTa,
UTO OHWM COCTABASIIOT CYLLECTBEHHbIA MO 0ObEeMy CEeKTOpP 3KOHOMMKM. Ha ceropHswWwHWin AeHb
BOMPOC MPABOBOrO PEryAMpoBaHMS TOCYAAPCTBEHHbIX 3aKyMOK $BASETCS aKTyaAbHbIM BO BCEM
MMpE, U HEMoCPEACTBEHHbIM CyObEKTOM SBASIETCS CaMO FOCYAApPCTBO, KOTOPOE 3aMHTEepecoBaHO
B MaKCMMaAbHOM UX 3hekTUBHOCTU. LleAblo cTaTbu SBASIETCS NMpoBeAeHMe MPaBOBOrO aHaAM3a
AnpektnB EC, a TakKe MeXAYHApPOAHbIX AOrOBOPOB, YUYaCTHMKOM KOTOPbIX SIBASIETCS AaHHOe
MHTErpaumoHHoe O6beAUMHEeHME, YCTAHAaBAMBAIOWIMX €AMHbIE CTAHAAPTbl M HOPMbl B 06AaCTH
peryAMpoBaHus roCyAapCTBEHHbIX 3aKynok. [1pu nmpoBeaeHMM AAHHOrO UCCAEAOBaHMS aBTODbI
UCMOAb30BAAM Takue OOLlLeHAayUYHbIE METOAbI, KaK METOA HayuyHOW abCTpakumu, KaueCTBEHHble
3KCMEePTHblE OLEHKU, KOAMUYECTBEHHbIE OLEHKU U CTPYKTYPHbIN aHaAu3. TeopeTuyeckasl 3HAUYMMOCTb
UCCAEAOBaHMS 3aKAIOYAETCS B TOM, YTO B paboTe AQIOTCS TEOpeTMUecKue 3aKAKUeHUs, KOTopble
MOryT GbITb MCMOAb30BaHbI B HAYUYHbIX U MPAKTUUYECKMX pa3paboTKax Mo NOAHUMAEMbIM MPOHAEMHbBIM
BOMpocaMm. B 3akAloueHuM aBTOpbl OTMeYatoT 3(P(PEeKTUBHOCTb €BPOMENCKON CMCTEMbI OpraHmn3aLmm
rOCyAapCTBEHHbIX 3aKyMoK, peaAM3yeMol Ha OCHOBe ee MPUHLUMMOB U MOAXOAOB, KOTOPbIe AQlOT
BO3MOXHOCTb ChOpMUPOBaTh 3(PheKTUBHbIE HALMOHAAbHbIE CUCTEMbI FOCYAAPCTBEHHBIX 3aKYMOK,

COOTBETCTBYIOLWLME MUPOBbLIM CTAHAQPTaM.
KAloueBble cAoBa:

rocyAapCTBeHHble 3aKYyIKH,

npaBoBOe peryaMpoBaHue, 3¢eKTUBHOCTb

CUCTEMDbI TOCYAQPCTBEHHbIX 3aKYTMOK, EBpOﬂeﬂCKMﬂ CO103, BCGMI/IpHaSI TOpProead opraHm3aumus.

Introduction

The history of the formation of European law
in the field of regulation of public procurement is
about 60 years old. The development and deepening
of economic integration between the member states
of the European Economic Community (EEC)
caused the emergence of legal norms in the field of
public procurement regulation. The beginning of
the formation of the public procurement system in
this region begins with the political decision of six
European states (Belgium, France, Germany, Italy,
Luxembourg, the Netherlands) to start building
a common market. This decision was reflected
in the Treaty establishing the European Coal and
Steel Community of 1951 (Treaty establishing
the European Coal and Steel Community, 1951)
and later in the Treaty establishing the European
Economic Community of 1957 (Treaty establishing
the European Economic Community, 1957), where
Article 2 stated one of the main objectives of the
Community — the creation of a common market. The
common market was understood as a space in which
the freedom of movement of production factors was
guaranteed (Articles 48 and 67) (Entin 2005).

Each state procurement is an opportunity for the
state to influence the market and competition in it,
including protectionist policies to protect national

producers and limit the rights of participants in
procurement from other countries. In order to avoid
such scenarios, the need to regulate procurement
at a pan-European level has become evident.
It should be understood that, although public
procurement can be used as a means of restricting
competition and creating non-tariff restrictions, but
with a properly built system of legal regulation of
this sphere they can become an effective tool for
implementing a common economic policy, creating
a transparent system of spending of budgetary funds
and stimulating economic development as a whole
(Puchkova, 2018: 4). Indeed, the improvement of the
system of public procurement of goods, works and
services is the main factor to improve the efficiency
of the state budget expenditure.

In order for public procurement to become
an effective tool for the growth of economic
development, it was necessary to create uniform
principles, norms and approaches to the organization
of public procurement in all member states of the
EEC. Since public procurement is an important
area of economic policy for each state, European
legislators took the path of harmonization of
national public procurement systems. This was the
most convenient way of bringing the legislation
of national states in this area into conformity with
common European standards (Puchkova 2018: 5).
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The main provisions of the legal regulation of the public procurement system in the European Union

Relevance

One ofthe determining factors inthe development
of market relations and the creation of competitive
economic potential is the intensification of financing
activities through the use of opportunities for state
support. The main task of the national system of
public procurement is to ensure the purchase of
goods, works and services for state needs.

Disposing of financial resources, the state
body acts as the authorized representative of the
state, and therefore the expenditure of taxpayers’
funds should be carried out in such a way as to
ensure the maximum realization of state interests.
As the world practice shows, the effective use of
financial resources of the state for implementation
of its activities is carried out through public
procurement.

Public procurement represents a specialist
yet important area of practice in the European
and international business and commercial
legal environment (Christopher 2006). In the
implementation of trade between the member states
of an integration association, it is necessary to find
a balance between the interests of the state, on the
one hand, and the interests of economic entities in
the European Union and the entire domestic market
as a whole, on the other. Especially important is the
search for such a compromise in certain sectors of
the economy, such as gas, water and energy supply,
postal communications and telecommunications, as
well as in public procurement in the field of defense
and security (Kamaljan 2018 a: 6).

Methodology

The methodological and empirical basis of
the research consists in applying general methods
of scientific knowledge: historical, comparison,
analysis, synthesis, classification; special methods:
formal-legal, structural-functional, comparative-
legal. The application of the above methods has led
to a deep, qualitative analysis of the normative acts
of foreign and domestic law concerning the legal
regulation of public procurement.

In particular, on the basis of historical-legal
method of cognition the study of genesis and
subsequent evolution of the acts of harmonization of
the EU in the field of public procurement has been
carried out.

The comparative legal method has been used for
the identification of similarities and differences in
certain aspects of EU Member States legislation on
public procurement in the context of harmonization
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with the similar rules of law on the subject of
regulation.

Discussion and results

The scope of public procurement in the EU
countries is regulated at three levels: international,
regional and national.

For the effective growth of the economy, the
states need to adhere to the basic principles of its
implementation when making public procurement.
The main source of EU law in the field of public
procurement is the Treaty establishing the EEC of
1957 and the EU Directives. When considering
the legal framework for public procurement, it
is necessary to analyze not only the Directives
governing them, but also the context in which they
were adopted. Along with the Directives, the general
provisions contained in the 1957 Treaty are used,
which characterize the basic principles of legal
regulation of public procurement (Kradinov, 2013a:
38). Within the framework of this Agreement, the
EEC member States have identified the main steps
for the creation of a common market. It enshrines
four fundamental freedoms: the freedom of
movement of goods, services, capital, and persons.

In addition to these fundamental principles of
the 1957 Treaty, some general principles of law
emerged from the case law of the European Court.
These general principles are important because they
are often used in the European Court of Justice when
there are gaps in the law and present options for
solutions to difficult situations. The most important
ones in the context of procurement are:

- equality of treatment (equality of treatment);

- transparency,

- mutual recognition;

- proportionality (Kradinov, 2013b: 39).

The special feature of the principles is that they
can be applied to the public procurement process
regardless of the Directives.

Of the two main types of European legislation
provided by the constituent documents of the EU
(regulations as a European «law» of direct action and
directive as a European «framework legislation» to
be implemented in national law) in the field of legal
regulation of public procurement, mainly the second
(directive) is used.

Thus, in this area the main method of legal
regulation of the EU is the method of harmonization,
which leaves room for independent rulemaking of
member states (in the part that does not contradict
the EU directives). This situation is due to the fact
that the single internal market, within which the EU
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acts on public procurement are issued, is recognized
by the constituent documents as the sphere of joint
competence of the EU and member states (Kamaljan
2018 b: 12).

In order to reinforce the principles of the Treaty
in the field of public procurement and to provide the
necessary guidance to the Member States, the EEC
has adopted a number of Directives on procurement.

In the European law, the regulation of public
procurement has been carried out in accordance
with two basic directives: Directive 2004/18/CE
on the coordination of procedures for awarding
public works, goods and services contracts
(Directive 2004/18/EC, 2004) (‘“classical public
sector directive”) and Directive 2004/17/CE on
the coordination of procedures for awarding public
contracts in the field of water, energy, transport
and postal services (Directive 2004/17/CE, 2004)
(“utilities directive™).

Over time, the question arose about the need
to update the old Directives with new ones that
would simplify and improve all public procurement
procedures. Thus, the Directives adopted in 2004
contributed to the development of e-procurement,
cooperation between the public and private sectors,
and the liberalization of public procurement in the
public sector. In accordance with their provisions,
the subjects must comply with the requirement of
transparency in the procedures for placing orders,
which, in turn, is aimed at preventing discrimination,
as well as ensuring competition within the EU.
All this ensures the formation of an open public
procurement market and the improvement of the
functioning of the internal market.

The EU Public Procurement Directives state
that all contracts must comply with all the above-
mentioned principles of their implementation and
restrict the freedom of movement of goods, works
and services. The provisions of the Directives should
not prohibit the use of measures that establish the
protection of public order and State security, the
health and well-being of the nation, the conservation
of flora and fauna, provided that such measures do
not contradict the norms of the Treaty of 1957.

In 2004, the European Commission issued a
report on the functioning of public procurement
markets in the EU (Report of European Commission,
2004). The report states that the EU directives on
public procurement adopted in the 1970s have
contributed considerably to improving competition
and transparency and also to increasing cross-border
activity through the requirement of invitations to
tender and contract award notices above a certain
threshold. The report also suggests that direct cross-

border procurement remains low, at approximately
3% of the total number of bids. The rate of indirect
cross-border public procurement—that is, bids won
by foreign firms through their local subsidiaries—is
higher, constituting close to 30% of the total bids.
Application of the EU rules also contributed to:

Reducing prices paid by national, regional and
local authorities for supplies, works, and services by
around 30%; and

Increasing intra-EU competition and prices
paid by public authorities for goods traded
between Member States have been less. For
example, regarding small iron and steel rails traded
between EU countries, export prices dropped from
around 21% in 1988-92 to over 7% in 1998-2002
(Papademetriou, 2010).

On 26 February 2014, the Council of the
European Union and the FEuropean Parliament
adopted two directives aimed at simplifying public
procurement procedures and making them more
flexible. EU countries had until April 2016 to
transpose the new rules into national law (except
with regard to e-procurement where the deadline was
October 2018) (EU Public Procurement Directives).
By this date, the EU member States were required
to adopt national legislation in line with the new
directives.

The old directives (directive 2004/18/EC — the
‘classical public sector directive’ — and directive
2004/17/EC — the ‘utilities directive’) were replaced
with the following:

Directive 2014/24/EU on public procurement
(Directive 2014/24/EU, 2014), and

Directive 2014/25/EU on procurement by
entities operating in the water, energy, transport
and postal services sectors (Directive 2014/25/EU,
2014).

The new rules seek to ensure greater inclusion of
common societal goals in the procurement process.
These goals include environmental protection,
social responsibility, innovation, combating climate
change, employment, public health and other social
and environmental considerations (EU Public
Procurement Directives).

The new rules that have come into force have
made it easier and cheaper for small and medium-
sized enterprises to bid for government contracts,
ensured the best value for money in public
procurement, and respected the EU’s principles
of transparency and competition. To encourage
progress towards particular public policy objectives,
the new rules also allow for environmental and social
considerations, as well as innovation aspects to be
taken into account when awarding public contracts.
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But the success of the new legislation also depends
on its effective enforcement in EU countries and the
readiness of the 250 000 public buyers in the EU to
capitalise on the benefits of the digital revolution,
cut red tape, and make procurement processes more
efficient and business-friendly for the benefit of
citizens (Legal rules and implementation).

These new rules simplify public procurement
procedures and make them more flexible. This will
benefit public purchasers and businesses, particularly
small and medium businesses. Specifically:

Simpler procedures for contracting authorities
will open up the EU’s public procurement market,
prevent “buy national” policies and promote the
free movement of goods and services. As a result,
contracting authorities will obtain better value for
money.

The new rules, including a new electronic self-
declaration for bidders (ESPD), pave the way for
the digitalisation of public procurement, which will
considerably increase the efficiency of the public
procurement system. For instance, only the winning
company needs to submit all the documentation
proving that it qualifies for a contract. This will
drastically reduce the volume of documents needed
for selecting companies.

Through the limiting of turnover requirements
and the option of dividing tenders into lots, SMEs
will gain easier access to public procurement.

Public procurement is becoming a policy
strategy instrument. Under the new rules, public
procurement procedures will also help public
purchasers to implement environmental policies,
as well as those governing social integration and
innovation (Legal rules and implementation).

Thus, the regulation of public procurement in
the EU is carried out by the Treaty establishing
the EEC of 1957 and the Directives, which allow
the EU member states to apply norms of national
law that do not contradict the basic principles of
public procurement contained in these documents.
EU countries have the right to maintain or adopt
substantive and procedural rules governing public
procurement, but adapted to the provisions of the
Directives.

Inordertoproducetheireffects withinthe Member
States, the Directives need to be implemented or
“transposed” into national law. Member States are
therefore required to take the measures necessary to
give full effect to the provisions of the Directives
in national law and to ensure that no other national
provisions undermine the applicability of the
Directives’ provisions. These measures normally
take the form of a transposition of the Directives
into national law and the abrogation of all contrary
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legislative provisions (Public Procurement in the
EU, 2016).

One of the main instruments of international
regulation of public procurement in the EU is the
documents adopted in the framework of the World
Trade Organization (WTO) aimed at liberalization
of public procurement markets, namely the WTO
Agreement on Government Procurement of 1994
(Revised Agreement of WTQO), which has had a
significant impact on the development of EU public
procurement law.

The European Union has been an independent
participant of the WTO since its creation on January
1, 1995, but the 27 member states of the EU continue
to be independent members of the organization,
since not all issues discussed within the WTO refer
to the exclusive competence of the EU.

Each State wishing to join the WTO accepts
a package of documents that are binding on all
WTO members. However, there are also non-
binding agreements, including the WTO Agreement
on Government Procurement, which is a very
significant international document in the field of
public procurement. It is up to the States to decide
whether or not to join this agreement.

WTO Agreement on Government Procurement
is relevant to states seeking to reform their
procurement regimes and promote trade and
economy. The norms of this agreement not only
establish the general principles and rules of the
public procurement system and its regulation,
but also include obligations to expand access of
companies from partner countries to public tenders.

It should be noted that the international rules of
this type of trade began to develop only towards the
end of the last century, since public procurement was
specifically excluded from the GATT in 1947 when
it was concluded. Nevertheless, as international
economic relations developed, government
procurement became part of the global trading
system. Therefore, there was a need to develop
common rules that would ensure transparency,
competitiveness and non-discrimination in this
market segment and would not contradict the
interests of the states themselves.

Conclusion

Procurement system for the needs of the state
— the system of public procurement in European
countries, which has gone quite a long way of
formation and development. In it, everyone is equal
in relation to public procurement, the state is not
considered as a separate entity that has its own needs,
different from the needs of the entire population.



S. Aidarbayev, A. Begzhan

The European Union, using the previously
accumulated experience of economic integration on
various issues, was one of the first in the world to
develop its own approaches in this area. Currently,
the EU is one of the few regional integration
organizations in the world, whose governing bodies
(institutions) are authorized to issue legally binding
acts on public procurement, which for entry into
force do not need to be ratified by member states and
can even be adopted without the consent of some of
them. Moreover, the main European Union directives
on public procurement also apply to the three states
of the European Free Trade Association (EFTA),
namely Iceland, Liechtenstein and Norway, by virtue
of the 1992 agreement between the EU and EFTA
establishing the European Economic Area (EEA).
Nevertheless, the acts issued by the institutions of the
European Union in the field of public procurement
require implementation in the national legislation
of each member state, as they are the acts of
harmonization, not unification (Kamaljan 2018 c: 6).

The legislation of the EU countries has been
developing for a long time and currently can
serve as one of the best practices in this area. For
example, in Great Britain (not a member of the EU
since January 31, 2020) and France integral national
contract systems, which include the mechanisms of

management of the whole life cycle of the state order
(planning — placement — execution) are formed and
functioning (Kradinov 2013 c: 38).

Atthesametime,states, integrationassociations
and international organizations treat differently
the problems of cross-border public procurement.
The general idea with which more or less all
scholars agree is that public procurement is too
important and requires special treatment, which
cannot be strictly regulated at the transboundary
level. The simplest form of regulation, including
in the World Trade Organization, is the principle
of non-discrimination. However, often public
procurement at the transboundary level within
individual organizations and associations is not
regulated at all.

The main purpose of EU laws in the field of
public procurement is to create equal conditions for
its implementation among the member states of this
integration association, which establishes minimum
agreed rules for public procurement. The EU rules
are incorporated into national legislation and apply
to tenders whose value exceeds a certain amount in
accordance with EU Directives. At the same time,
the national legislation of the member States of the
organization must comply with its general principles
of legislation.
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LEGAL EXPERIENCE OF THE UNITED STATES OF AMERICA
IN THE ISSUE OF SPACE COMMERCIALIZATION

What is space now? What benefits can it bring to humanity and who is most interested in its devel-
opment? Today, the history of the development of world cosmonautics shows that States at the dawn of
space exploration pursued primarily a scientific and research goal for the implementation of their military
and strategic tasks. The main feature of modern space activity is its active commercialization. Currently,
commercial activities in outer space involve not only States, State institutions and international gov-
ernmental organizations, but also private enterprises, as well as non-governmental organizations. Now
space is a huge space for profit and its new participant is the private sector. It was private companies that
began to invest huge amounts of money in the space sector. Today, the United States of America (USA)
is a confident leader in the number of companies involved in space exploration. The comfortable devel-
opment of the space business in the US is the result of a systematic, purposeful policy of the US in space
exploration and profit from the work carried out, as well as the result of the legislative work of the state.
Given the above, the practice and experience of the United States in the issue of space commercializa-
tion is of not only scientific, but also practical interest. The article is devoted to the international legal
experience of the US in the issue of space commercialization. The authors analyze the main regulatory
legal documents of the United States adopted since the beginning of space exploration, which contrib-
uted to the process of commercialization of space and space technologies, thereby contributing to the
development of the state’s economy as a whole.

Key words: space, space law, private space, US space.
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Amepuka Kypama LLUTaTTapbiHbIH, FAapbILLTbl KOMMeEPLUSIAQHABIPY
MaceAeciHAEer KYKbIKTbIK TaXipubeci

Kasip Fapbilw aereH He? Apamsar YLiH KaHAaM nanaa akeAyi MyMKiH >KaHe OHbl urepyre Kim Ker
KbI3bIFYLUbIAbIK TaHbITaAbI? Ka3ipriyakbITTa8AeMAiK KOCMOHABTUKAHbIH AAMy TapyXbl FapbILUTbI UrepyAiH
6acblHAQ MEMAEKETTEP ©3AEePiHIH SCKEPU >KHEe CTPATErusAbIK, MIHAETTEPIH >Ky3ere acblpy YLiH eH
AAAbIMEH FbIABIMU XX8He 3epTTey MakcaTblH Ke3AereHiH kepceTeai. Kasipri Fapbill KbI3MeTiHiH 6acTbl
epeKLLeAiri — oHbl 6eACEHAI KOMMEPLIMSAAAHABIPY. BYriHri KyHi Fapbill KEHiCTiriHAEr KOMMEPLIMSIABIK,
KbI3METKE MEMAEKETTEP, MEMAEKETTIK MEKEMEAED MEH XaAbIKapaAblK, YKIMETTIK YbIMAAP FaHa eMec,
XeKe KacinopbliHAAP, COHAAM-aK, YKIMETTIK eMecC yMbIMAAP Aa TapTbiAfaH. Fapbiw — GyA yAKeH nanaa
JKOHE OHbIH >KaHA KaTbICYLUbICbl — >XeKe CeKTOp. byA Fapblll CEKTOpbIHA YAKEH aKlLa KapakaTblH
MHBECTULMSAAAM GacTaraH xeke koMnanusaap. byrinae Amepuka Kypama LLItatTapsl (AKLL) FapbiwTbl
urepyre KatbiCaTblH KOMMaHUSIAQD CaHbl GOMbIHILA CeHIMAI Kewbaclubl GOoAbIn Tabblraabl. AKLL-
Ta Fapbll OM3HECIH biHFalAbl AambiTy AKLLI-TbIH FapbiluThl UTepyAeri >keHe XYPri3iAreH >KyMbICTaH
nanaa TabyAarbl >KOCMAPAbI MaKCaTThl CasicaTbiHbIH, COHAAM-aK, MEMAEKETTIH, 3aH, LbIFapy >KYMbIChIHbIH
HoTuxeci. XKorapblaa ainTbiAFaHAAPAbI eckepe oTbipbin, AKLL-TbIH FapbIlThl KOMMEpLUMaAn3aLmsaAay
TOXIpUBECH TEK FbIABIMM FaHa EMEC, COHbIMEH Gipre NPakTUKAAbIK, KbI3bIFYLUbIAbIK, TyAblpasbl. Makasa
AKLL-TbIH FapbiluTbl KOMMEPLIMSIAQHABIDY MBCEAECIHAET XaAblKapaAbIK-KYKbIKTbIK, TaxipnbeciHe
apHaAFaH. ABTOPAAp FapbllTbl urepy 6actasraHHaH 6epi kabbianpaHFaH AKLLI-TbIH Herisri HopMaTMBTIK
KYKbIKTbIK, KY>KaTTapblH TaAAaAbl, OYA Fapbilll MEH FapbILTbIK, TEXHOAOTMSIAAPABI KOMMEPLMSAAQHABIPY
npoueciHe bIKMaA eTTi, OCblAaMlla TyTacTal aAFaHAQ MEMAEKET SKOHOMMKACBIHbIH AaMyblHa bIKMaA
»KacaAbl.

Ty#iH ce3aep: Fapbill, Fapbill KYKbIFbl, Xeke Fapbiwl, AKLL Fapbitw.
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INpaBoBoii onbiT CoeanHeHHbIx LLITaToB AMepuku
B BONpOCe KOMMepLMaAM3aLMu KocMoca

Y10 Takoe KocMocC cenvac?! Kakyio MoAb3y AAS YEAOBEeYecTBa MOXET MPUHECTU KOCMOC, M KTO
6OAblLIe BCEX 3auMHTepecoBaH B €ro oCBOeHun? HblHe MCTOopusi pasBUTMS MMPOBOM KOCMOHABTUKM
NMoKasbIBaeT, UTO rOCyAapCTBa Ha 3ape OCBOEHMS KOCMOCA MPeCAeAOBaAM, MPEXAE BCEro, HayuHyto
M MCCAEAOBATEABCKYIO LeAb AASl pPeaAM3almm CBOMX BOEHHBIX WM CTpaTernuyeckmx 3apad. [AaBHOM
0COBGEHHOCTbIO COBPEMEHHON KOCMUYECKOMN ABATEABHOCTU SBASIETCS €€ aKTUBHAS KOMMEpPLMAAM3ALMS.
B HacTosillee BpeMs B KOMMEPYECKYID AEATEAbHOCTb B KOCMMYECKOM MPOCTPAHCTBE BOBAEYEHbI
He TOAbKO rOCyAapCTBa, FOCYAQPCTBEHHbIE YUPEXAEHUS U MEXAYHAPOAHble NMPaBUTEAbCTBEHHbIE
OopraHu3aumm, HO M YacTHble MPEAMNPUITHS, a TakXKe HenpaBUTEAbCTBEHHble OpraHusaumu. Tenepb
KOCMOC — OFPOMHbIN MPOCTOP AASl MPUOBLIAM M €e HOBbIA YYaCTHUK — YaCTHbIA cekTop. MMeHHO
YaCTHble KOMMaHWM CTaAM MHBECTUPOBATb KOAOCCAAbHbIE AEHEXHble CPEACTBA B KOCMUYECKUIA CEKTOP.
CeroaHs CoeamnHeHHble LLITatbl AMepukn (panee — CLLIA) 9BASIOTCS YBEPEHHBIM AMAEPOM MO UYMCAY
KOMIMaHMM, yUaCTBYIOLLMX B OCBOEHUM Kocmoca. KomcopTHoe pa3suTtue kocmmyeckoro 6msHeca 8 CLLIA
— pe3yAbTaT MAAHOMEPHOW LeAeHanpaBAeHHOM noAnTukn CLLA B 0cBOeHMM KOCMOcCa M MOAyYeHWUn
nNpubbIAM OT MPOBEAEHHOI PaboTbl, a TakXKe Pe3yAbTaT 3aKOHOTBOPYECKOM paboThl rocyAapcTBa.
YuunTbiBag U3A0XKeHHOoe, npakTrka 1 onbiT CLLIA B BOnNpoce KoMmepLmaAM3aLumm KOCMOCA Bbi3bIBalOT
He TOAbKO Hay4Hbli, HO M MpakTUyeckmnii MHTepec. CTaTbsl MOCBSLLEHA MEXAYHAPOAHO-NPaBOBOMY
onbiTy CLLIA B BOMpoce KOMMepLMaAM3aumm Kocmoca. ABTOpaMM MPOAHAAM3MPOBAHbI OCHOBHblE
HOpMaTUMBHble NpaBoBble AOKyMeHTbl CLLIA, npuHSTble CO BpeMeH HavaAa OCBOEHUS KOCMOCa, KOTOpble
Cnoco6CTBOBAaAM MPOLIECCY KOMMEPLMAAM3ALIMM KOCMOCA M KOCMUYECKMX TEXHOAOTMI, TEM CaMbIM,

cnoco6CcTBOBaAM Pa3BUTUIO SKOHOMUMKU TOCYAaPCTBa B LLEAOM.
KaroueBble caoBa: KOCMOC, KOCMMNYeCKoe Mnpaso, YaCTHbIN KOCMOC, KOCMOC CLUA.

Introduction

The First President of the Republic of
Kazakhstan- Leader of Nation N.A. Nazarbayev
accurately describes the current situation of the
space field: «recently there have been major
changes in the global space industry, related to
increase of international cooperation in the sphere of
exploration and use of the outer sphere, along with
rapid globalization and space commercialization.
Majority of governments, including Kazakhstan,
have come to an understanding of the importance of
geopolitical interests in space, as the result of which
the development and use of outer space became one
of the priorities of national politics» (Nazarbayev,
2006:372).

Nowadays space activity and its structure has a
slightly different appearance in terms of obtaining
profit, rather than as it was in the dawn of the Space
Age (space exploration). If the USSR and the USA
remained dominant in use of outer space, then space
programs have been deployed not only in Europe
and Asia, but also African countries are developing
actively in the space industry.

The period of Soviet «pioneer» exploration
of space is over. Certainly, the successes of the
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Soviet Union cannot be denied, especially its great
contribution to global space activities. But the
majority of countries, such as the United States of
America (then-the USA), China and India have left
far forward.

The efforts of American companies to space
commercialization, as well as active legislative
work of individual States provided a framework for
emergence of private international space law.

Furthemore, it is worth noting that legal
provisions which provided a basis of international
space law, became the result of the Space Race
between the USSR and the USA. Today the process
of active space exploration by private entities
creates premises for review of existing space law. It
is important to note that space law cannot be defined
by principles of commercial activity in space
and legal regime for commercialization of space
activities. Hence, this creates difficulties for States
involved in space activities.

What commercial use does the space have for
humanity? These include, first of all, remote sensing
of the Earth, satellite communications, navigation
and space tourism. It is of no surprise that the space
sector requires a huge investment on the part of the
State and not every State has the capacity to take
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such measures to develop the space sector. Once it
became apparent that the space sector can become
a good resource of revenue, the private sector was
interested in the possibility of exploring outer space.
Large businessmen began to express their interest
in investing huge amounts of money so as to take
advantage of unlimited space resources.

However, only individual States at the national
level have identified the possibility of space
exploration by frequent organizations. The United
States refers to one of such countries. In this regard,
the United States experience in commercializing
space is of interest not only in practical but also in
scientific terms: what normative legal instruments
the United States has adopted to commercialize
space, and how these instruments have become part
of the United States’ national space programmes.

Theoretical and methodological framework

Thetheoretical value ofthe scientific article might
be explained by the fact that its results complement
theoretical concepts of the commercialization of
space activities with new scientific evidence and
results. While writing the article, general lecture,
cognitive, logical, legal, formally legal complex
research, legal modeling, system and other methods
are used.

Degree of Study of Article

The article was written using the valuable
scientific writings of legal scholars dedicated to
the study of legal and theoretical problems of the
commercialization of space — Payson D. B., Jahu
R., Johnson K., Khrustalyov E. Y. Saprykin O. A.,
Mekayeva E. M.

Main part

It has been more than fifty years since the first
artificial object appeared in orbit around the Earth.
The first half of the twentieth century of human
existence in space began with States being the only
actors and the national space agencies of space-
faring nations being the main actors in all space
(D’angelo, 1994:34).

The beginning of the 21st century can be
described as a trend in space activity. And the trend
is caused by the huge potential that space can have
in terms of «big money», that has attracted the
attention of private international organizations and
companies. As a result, the main mission of space is
to make a profit.

Back in 1999, the Third United Nations
Conference on the Exploration of Peaceful Uses of

Outer Space (UNISPACE-III), held in Vienna, noted
the significant and actively growing contribution
of private organizations into space development.
At the same time, the need for legal regulation of
space commercialization has been highlighted in the
conference.

The world community recognizes as a space
Power a State that has successfully launched a
satellite with its space launch vehicle or a State that
has its own space launch facility. Today these are
the Russian Federation, the United States, Europe,
China, Japan, India, Israel, Iran, North and South
Korea. It’s of no surprise that the space industry
requires a great deal of capital and investment. The
United States maintains the highest level of funding
for the space industry. Already in 1958, the US
Federal Law «On Aeronautics and Space» (National
Aeronautics and Space Act, 1958) determined that
private space activities should be fully encouraged.
Because it serves a common good for the USA.

The space industry has been attracting private
US investors since the late 20th century. Currently,
private investment in the commercial space industry
of the United States exceeded $3 billion (Sheetz M.,
2018).

Moreover, 2020 can be considered the largest
investment in space infrastructure in history — more
than $5.5 billion. In 2017, the state invested about
11.3% of the country’s budget in space programs.
(Space Capital website, 2020)

A key element in the space industry in the USA is
the National Aeronautics and Space Administration,
which has been carrying out civil space programs of
the state since 1958 (NASA website, 2020).

Historically, NASA has produced spacecraft
and operated space infrastructures independently
with state funding.

Over time, the need for additional funding for
NASA programmes has become apparent. For
example, the national program «Space Shuttle»
was estimated with a budget of 5.15 billion dollars
(Lexakov, 2011). In this regard, since the early
1980s, the United States has been implementing a
new approach that involved private entities in high-
budget space programmes.

In order to implement above mentioned policy,
the United States has enacted a number of important
laws designed to encourage private entities to
explore space:

1. Bayh Dole Act or Bayh Dole Act

Congress had adopted the Act in order to
encounter the issue of wasted inventions and
to promote the use of inventions resulting from
research or development supported by the State.
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Another objective was to promote free competition
and entrepreneurship without unduly burdening
future research and discovery.

The policy underlying the law was aimed for
giving grant a share of ownership to universities, a
patent right in inventions, to provide an incentive for
the commercialization of products (Nelsen, 1993).

By 1980, there were more than 28,000 patents,
of which just under 5% were commercially licensed
(Duecker, 1997).

In accordance with the law, patent rights for the
results of the work developed with budgetary money
could be transferred free of charge to organizations
ready to engage them in commercial circulation.

In 1984, the Bay Dole Act was supplemented by
the National Cooperative Research Act. The National
Cooperative Research Act (1984) prohibited the
application of antimonopoly legislation to research
and development enterprises.

2. Stevenson-WydLer Technology Innovation
Act (1980)

The adoption of the Act had two main tasks: 1)
First of all, Industrial Technology Authority within
the Ministry of Commerce should be established,
which will oversee the establishment of a wide
range of university centres to conduct research,
promoting technological and industrial innovation,
including cooperative industry-university basic
and applied research; assisting individuals and
small businesses in the generation, assessment and
development of technological ideas, promoting
industrial innovation and new business enterprises;
providing technical assistance and advisory
services to industry, especially small businesses,
and providing curriculum development, training
and training in innovation, entrepreneurship and
industrial innovation; 2) Secondly, it concerns
the use of Federal technology. Each federal
laboratory had the task to create an Office for
Research and Application of Technology. Each
Federal laboratory with a total annual budget of
over $20,000, must provide at least one full-time
professional as staff to its Office of Research and
Application of Technology. After 30 September
1981, each federal agency was required to
provide at least 0,5% of the agency’s research and
development budget.

3. Small Business Innovation Development Act
(1982)

The Act primarily provided for small business
activities aimed at providing small businesses with
federal funding for research and development. The
Act strengthened the role of small innovative firms
and allowed them to use Research & Development
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to create technological innovations that would
contribute to the growth of economies.

At this stage, the formation of legal norms of the
employee of the State and business is continuing.
As a result, Congress adopted the Small Business
Innovation Research program. The US has legislated
that small business is the engine of economic growth.

4. «Commercial Space Launch Act of 1984».

The document laid the foundation for the
commercial development of the space industry.
The Act sets priorities for the development of the
country’s space sector. For the first time, the law
established the right to engage private companies
to carry out State space projects. For that purpose,
the Act provided for a simplified form of obtaining
licences for space activities and defined key
requirements for systems for the safe transport of
human beings into outer space.

5. Commercial Space Act (1998)

The Act for the first time sets out priorities for
the development of the United States private space
industry, primarily the use of the International
Space Station (hereinafter ISS) for the benefit not
only of the State, but also of private American
entities, commercialization of spacecraft launches;
subsidization of commercial space launches;
establishment of a control system for private space
carriers. In accordance with the Act, State bodies
were given the right to engage private companies to
implement State programmes in the space sector.

6. Commercial Space Transportation
Competitiveness Act of (2000)

The main purpose of the Act is to have a
favourable influence on the further development
of commercial space transportation, as well as to
increase the subsidies to the industry. The Act states
that the powerful space transportation industry of
the United States is vital to the economic well-being
and national security of the country and that space
transportation may therefore evolve into aircraft-type
operations. In accordance with the provisions of the
Act, space transportation should be a key component
of stable United States economic development and
national security. The Act also makes it possible for
NAVSTAR to commercially use high-resolution
satellite imagery and Global Positioning System
(GPS) data. As a result of the Act, new private
companies have emerged that specialize in space
services, global positioning satellite development
and the sale of navigation services.

7. The American Space Commerce Free
Enterprise Act (2018)

The Act provided for the reform of the
organization of work of the Earth remote sensing
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system and the simplification of the procedure
for the coordination of private space missions by
public organizations. The Act also empowers the
Department of Commerce’s Space Commerce
Department to issue certificates to United States
citizens and non-governmental organizations
(United States entities) for the operation of artificial
objects launched from the Earth and transported in
space objects (Congressional website, 2018).

To this day, NASA has been the chief
implementer of the United States Space Laws to
commercialize space activities and attract private
funds for the development of the country’s space
sector. Furthermore, it is important to note that
NASA has specialized units to ensure cooperation
with private entities:

Space Market Development Division

Office of Commercial Space Transportation;

Office for the Commercialization of Space.

According to NASA, the organization’s
budget for 2017 was over US$15 billion, of which
53% was allocated for launch activities, and 24%
for the maintenance and operation of the orbital
constellation (NASA website, 2017).

Moreover, in 2027, NASA’s budget is expected
to exceed $20 billion, of which the organization
will spend $10 billion on training astronauts and
delivering them, transporting cargo.

NASA also has plans to go to the Moon and
Mars. By working with American companies and
international partners, NASA plans to expand human
exploration to the Moon. NASA is working over the
next decade to ensure a permanent human presence
on the Moon, to make new scientific discoveries and
to lay the foundation for private companies to build
a lunar economy.

This shows that the United States is making a
determined effort to commercialize space activities.
Moreover, the national space policy reform initiated
by the United States almost 35 years ago continues
today.

The starting point of the report «HoBsiii KoC-
Mocy» or, as proclaimed «New Space» in the USA,
can be considered as 22 May 2012, when «Falcon9»
with the spaceship «Dragon» is launched from the
cosmodrome Canaveral rocket created by Elon Musk.
A new page of the history of world cosmonautics
opened, in Russia it was called «arrival of private in
the big space».

The legal basis for the flight of a private
rocket was established by B. Obama’s Law
«On the Competitiveness of Commercial Space
Transportation» of November 25,2015 (Commercial
Space Transportation Competitiveness Act, 2015).

The Act regulates relations related to the
participation of the United States private sector
in United States space activities. The Act allowed
United States citizens to engage in commercial
exploration and exploitation of space resources,
including water and minerals. The Act further states
that the United States asserts sovereignty, sovereign
or exclusive rights or jurisdiction over or ownership
of any celestial body. (U.S. Commercial space
launch competitiveness act, 2015)

Discussion and results

According to Businessweek, American citizens
can now store everything they have brought from
space. The anti-proponents called the law nothing
more than a classical interpretation of the philosophy
of the Wild West «he who dares winsy», while the
proponents accepted the law as a bold statement,
which will finally liberate private space flights from
the rigid regulation of the US government (Oduntan,
2015).

In response to the increasing share of private
companies in space exploration, on 9th December
2020, the United States submitted a new National
Space Policy 2020, approved by President D.
Trump. The policy recognizes that a reliable,
innovative and competitive commercial space sector
is a fundamental factor for economic development,
further progress and sustainable leadership in space.
According to the Policy, the desire to explore space
led the United States to create new technologies,
capabilities, experience and businesses to achieve
this goal.

The new policy introduces some innovations
in support of space trade, namely, strengthening
cooperation with the commercial space industry.
It is done so as to achieve innovation and budget
savings and continue to improve the regulatory
framework to ensure timely, predictable, transparent
and flexible licensing processes that allow for rapid
innovation and adaptation to market requirements.

Along with existing programmes, the United
States is actively committed to exploration of the
solar system. Since the first steps on the Moon,
the United States has used its space potential to
stimulate economic growth, improve the quality
of life of all Americans and people around the
world, advance the principles of democracy, human
rights, and economic freedom. In accordance with
the Policy, the US plans to create an environment
that will harness the energy of its industry to create
innovative business approaches that will support
and sustain the next generation of researchers and
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entrepreneurs on the Moon and then on Mars and
beyond its limits. The United States recognizes
the importance of space for the development of all
mankind.

However, private initiative in the United States
is not limited with projects of Elon Musk. The
smallest satellites, CubeSat (CubeSat), are also
being actively developed and produced in university
laboratories. They are placed in orbit in addition to
the main cargo. The main mission of cubsates is
research — for surveying the Earth’s surface, testing
chips for resistance to radiation.

The pace at which commercial space companies
are emerging is growing rapidly each year: private
companies Blue Origin, Moon Express, Planet Labs,
Rocket Lab, Firefly, Spire, SpaceX, Deep Space
Industries, Bigelow Aerospace. These companies
develop technologies for space exploration.

Almost all major American companies are
interested in and involved in space issues. Amazon,
Blue Origin are developing Kuiper, SpaceX with
Google, and Tesla is running Starlink.

It should be noted that the commercialization of
space activities is the most rapid in the sphere of
the creation and operation of space satellites. Since
1960, about 6,500 have been launched. The first was
launched in August 1964 — the American Syncom-3.

Later, after understanding the need for
communication satellites, many states expressed
their interest in creating and launching a satellite,
but the question was certainly on financial sides: a
rocket that would carry a satellite into orbit and the
satellite itself required huge investments.

On 20 August 1964, 11 states signed
the Agreement on the Establishment of an
International Satellite Communication Consortium
(Communications Satellite Act, 1962). The United
States played a decisive role in the organization,
and it was thanks to the United States that the first
satellite «Intelsat-1» was launched in 1965. The
organization is now a commercial company and is
the largest in the world. There were 2,062 satellites
in Earth orbit at the beginning of 2019. (Kovalchuk,
2019).

Conclusion

Given that the study focuses on the US
experience in commercializing space, it can be
summarized as follows. The United States policy
of commercializing space capabilities is tend to
be well-targeted, resulting in the United States
leading private space industry. Without a huge
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strain on the US budget, the mere establishment
of a commercial-friendly legislative framework
demonstrates the potential for private investment
in the economy.

According to Forbes correspondent Mikhail
Kokorich, the degree of US technological superiority
in space is so comprehensive, so that no potential
adversary/competitor in the foreseeable future will
be able to even approach the dispersed locomotive
of American private innovation in space. (Kokorich,
2020).

The development and adoption is finally paid off
in XXI. As a result, the size of the space economy is
just over $100 billion a year.

Today the requirements for private space activity
are defined by the Code of Federal Regulations,
Chapter III Title 14 «Aeronautics and Space». The
Code defines the competence of State bodies to
those wishing to explore outer space.

For example, there is no licensing procedure
for the development, modernization, management
of spacecraft, development, testing, production,
repair and disposal of launch vehicles, rocket
engines, control and scientific equipment. Licensing
is provided for in two cases — when it concerns the
protection of the life and health of citizens during
the launch of rockets and their movement in orbit,
and the compliance of the project with international
requirements and the national security of the United
States.

In this regard, private companies such as
SpaceX, being the driver of the century in space,
feel comfortable in the US.

Undoubtedly, any economic breakthrough
has certain risks that the US may face in the long
run. First of all, these are legal risks — change of
participants of the world space market, legal position
of private organizations, issues of responsibility in
carrying out «business in space».

This requires further study, but the need to
improve space law is self-evident. Moreover, it is
necessary to create new norms of space law regulating
the activities of entities for the commercial use of
space. (Volynskaya, 2015)

It is worth mentioning that the decree of the
President of the United States Donald Trump «On
commercial exploitation of resources on the Moony.
In particular, the Trump Order states that the United
States does not consider the Moon as a public
domain. It is noted that the United States is not a
party to the Agreement Governing the Activities of
States on the Moon and Other Celestial Bodies of 5
December 1979, which in turn recognizes the Moon
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as the province of all mankind, and that all activities
should be carried out for the benefit and in the
interests of all countries (Agreements Governing the
Activities of States on the Moon and Other Celestial
Bodies, 1979).

After that, NASA announced the space program
«Artemisy», consisting of two stages — the landing
of the crew with the first woman on the Moon and
flights on the satellite with its infrastructure. On this
project the President promised to allocate 1.6 billion
dollars. (Polyakova, 2018).

In case this trend continues in the future,
existing international treaty obligations will not be
sufficient to address the future realities of space
trade. Perhaps, it is due to the fact that the United
States has already deviated from its international
commitments to the diversion of space. But even if
the US has so far maintained its treaty obligations,
future opportunities for space trade will almost
inevitably require a stronger assertion of national
sovereignty to protect various forms of ownership
in space.
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POAb CTATbM XX TEHEPAAbBHOI'O COIAALLUEHMA
MO TAPUDAM U TOPTOBAE
B MEXKAYHAPOAHOM TOPIOBAE

B AaHHOM cTaTbe paccMaTpmBalOTCS UCKAIOYEHMS MO 3almTe okpyxkawolen cpeabl B Ctatbe XX
leHepaabHOro coraaiieHnst no tapmdam n Toprosae (TATT) m aHaAM3MpyeTcs HepasbopuMBOE MAM
HesICHOE COAEp>KaHUe CTaTer, YToObl MOAOXKEHMS 06 OXpaHe OKPY KAIOLLEN CPEAbI MOTAU NMPUMEHSATbCS
K TEKYLLMM MEXAYHAPOAHbBIM 3KOAOTMUYECKUM NpoHAEMaMm.

Cratbs XX TATT — cambii BaXkHbIi MYHKT, KacaloWwmincst akoaornyeckmx sonpocos B FATT / BTO.
B 37Ol cTaTbe rOBOPMUTCS, UYTO MPU OMPEAEAEHHbIX OOGCTOATEAbCTBAX 3aKOHbl MAM Mepbl CTPaHbl
MOTYT OTKAOHSITbCSI OT MPaBUA MHOFOCTOPOHHEN TOProBAM. DTU MCKAIOUEHWMS BKAKOYAIOT MYHKT
(b): «<HEOOXOAMMBIX AAS 3aLUMTbl >KM3HM MAM 3AOPOBbS UYEAOBEKA, XXMBOTHbIX M pacTeHui»; u (g):
«OTHOCSILLMXCS K KOHCEPBALIMIN UCTOLLAEMbIX MPUPOAHbIX PECYPCOB, ECAM MOAOGHbBIE MEPbI NMPOBOASTCS
OAHOBPEMEHHO C OFpaHMYeHMEM BHYTPEHHENO MPOM3BOACTBA MAU MOTPEOAEHUS».

MonoxeHnsa Ctatbm XX He COoAep>KaAM YETKOWM KOHLIEMUMM 3alMTbl OKpY>Katloller cpeAbl npu
paspaboTke. Mo Mepe NoBbILLEHMSI SKOAOTMUYECKON OCBEAOMAEHHOCTU B MEXXAYHAPOAHOM COO6LIECTBE
BTO nocrteneHHo obpallaeT BHMMaHME Ha DKOAOTMYECKMe BOMPOChl B TOproBae, u CtaTbs XX mrpaer
BCce 6oAee BaXKHYIO POAb. XOTs (hOPMYyAMpPOBKA CTaTeil He OblAd M3MEHEHA, MHTEepPrpeTaLms CMbICAQ
cTaTei MNOCTOSIHHO Pa3BMBAETCS.

B KOHKpeTHbIX AeAax BbIAM NMPOAHAAM3MPOBAHbI CYLLECTBYIOLWME npaBoBble Aasenkn B Ctatbe XX
M MpeAcKasaHbl MepCrneKkTMBbl X Pa3BUTUS. Pe3yAbTaToM MCCAEAOBAHMS CAYXKMT BbIBOA O TOM, YTO Ha
npaktuke OpraH no paspeuleHunio cropoB BTO, c oAHOM CTOpOHbI, paclumpseT cdepy npuMeHeHus
Cratbm XX (b) u (g), uTOObI COOTBETCTBOBATL TPEOOBAHMSM 3alLUMThI OKPY>KAlOLLE CPeAbl, C APYroi
CTOPOHBI, 32 CYET MMOKOro KOHTPOAS NMpeamOyAbl MOXHO MPEeAOTBPATUTL BAUSHWME Mep MO OXpaHe
OKpY>KatoLein CpeAbl HA HOPMAAbHYIO TOPTrOBAIO.

Katouesblie caoBa: Ctatbs XX TATT, oxpaHa okpy>katolein cpeapl, obume nckaovenus, BTO.
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Role of the Article XX of the general tariffs
and trade agreement in international trade

This article examines the environmental exceptions in Article XX of the General Agreement on Tar-
iffs and Trade (GATT) and analyzes the illegible or unclear content of the articles so that environmental
provisions can be applied to current international environmental issues.

GATT Article XX is the most important environmental clause in the GATT / WTO. This article states
that under certain circumstances, a country’s laws or measures may deviate from multilateral trade rules.
These exclusions include clause (b): “necessary to protect human, animal or plant life or health”; and
(g): “relating to the conservation of exhaustible natural resources if such measures are made effective in
conjunction with restrictions on domestic production or consumption.”

The provisions of Article XX did not contain a clear concept of environmental protection during
the development. As environmental awareness increases in the international community, the WTO s
gradually focusing on environmental issues in trade, and Article XX plays an increasingly important role.
Although the wording of the articles has not been changed, the interpretation of the meaning of the
articles is constantly evolving.

In specific cases, the existing legal loopholes in Article XX were analyzed and the prospects for
their development were predicted. The study concluded that, in practice, the WTO Dispute Settlement
Body, on the one hand, expands the scope of Article XX (b) and (g) to meet environmental protection
requirements, on the other hand, through flexible preamble control, it is possible to prevent the impact
of environmental protection measures on normal trade.

Key words: Article XX of the GATT, environmental protection, general exceptions, WTO.
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Tapudptep MeH cayAa-caTTblK TYPaAbl XKaAmbl KeAICIMHIH,
XX 6a0bIHbIH, XaAbIKapaAblK, CayAaAafFbl OPHbI

byA mMakara Tapudtep meH cayaa Typaabl 6ac keaiciMHiH, (TATT) XX 6abbiHAAFbI 3KOAOTUSIABIK,
€peKLLEAIKTEPAI 3epTTEeMAiI >KOHE 3KOAOTUSABbIK, epekeAep Kasipri XaAblKapaAblk, 3KOAOTMUSIABIK,
MaceAeAepre KOAAQHbIAQ aAaTbIHAAM eTin MakKaAaAapAblH OKbIAMANTbIH HEMeCe TYCiHIKCi3 Ma3MYHbIH
TaAAANADI.

FTATT XX 6an — TATT / ACY-parbl eH MaHbI3Abl 3KOAOTMSABIK, LApT. Makaaasa 6eAriai Gip
JKarAanAapAa eAAH 3aHAapbl HemMece LapaAapbl KOMXKakTbl CayAa epeXXeAepiHeH aybITKybl MYMKIiH
EKEHAIri anTbiAFaH. byA aabin Tactayaapra (b) Tapmak, Kipeai: «apam, >kaHyapAap MeH eCIMAIKTEPAIH
OMIpiH HeMece AEHCAYAbIFbIH KOPFAy YIUIH KaXeT»; XoHe (g): «CapKblAaTblH Tabufu pecypcrapAbl
cakTayra 0aiAaHbICTbl, €rep MyHAAM LWapaAap ilWkKi eHAIPICTi Hemece TYyTbIHYAbl LieKTeymeH Oip
Mesriaae KabblapaHcar.

XX 6anTbiH epexxerepiHAe AaMy 6APbICbIHAQ KOPLUAFaH OPTaHbl KOPFayAblH HAaK Tbl TY>KbIPbIMAAMAChI
60AMaabl.  XaAbIKapaAblK, KOFAMAACTbIKTAFbl  DKOAOTMSIAbIK,  XabapAAPAbIKTbIH  XKOFapblAdybiHa
GaiaaHbicTbl ACY cayAasarbl 3KOAOTUSIAbIK, MaceAeAepre GipTiHAEeN Hasap ayAapaabl, aa XX 6an
MaHbI3Abl  POA  aTKapaAbl. MakaAaAapAblH  Ty>XXblpbIMAQMaChl  ©3repMereHiMeH, MakaAaAapAblH
MaFbIHACbIH TYCIHAIPY YHEMI e3repin oTbipaAbl.

Hak bl >xaraariaapaa XX 6anTarbl KOAAQHBLICTAFbl 3aHADBIK, CaHbIAQYAQpP TAaAAQHAbI XOHE OAAPAbIH,
AaMy niepcriekTMBaAapbl  GOAXKaHAbL. 3epTTey KOpPbITbIHABICHI GoMbIHILA, iC Xy3iHAe ACY-HbiH
AQYAQPABI LLeLly XeHiHAeri opraHbl, 6ip xarbiHaH, XX (b) sxaHe (g) -6anTbiH asiCblH KOPLIAFaH OPTaHbl
KOpFay TaAanTapbiH KAHAFATTAHABIPY YLLiH KEHENTEA], eKiHLLi XXaFbiHaH, NpeambyAaHbl MKeMAT Hakbiray

KOpLUaFaH OpTaHbl KOpFay LapaAapbiHbIH KAAbINThI CayAara acepiH 60AAbIPMAYybl MYMKiH.
Ty#in cesaep: TATT XX 6abbl, kopLuaraH opTaHbl KOpFay, XaArbl epekieaiktep, ACY.

BBenenne

['enepanbHOE cornameHue mo tapupam U Top-
roeiae ('ATT) — 3To MHOTOCTOpPOHHEE MEXIyHa-
poaHOE cornameHue o Tapudax W TOPrOBBIX IIpa-
BUJIaX, 3aKJIOYEHHOE MEXJy IpPaBUTENbCTBAMHU U
neiicrytomiee ¢ 1948 r. BTO 6buta co3nana B 1995
r. (Cmbatsa 2019: 7). Lensto BTO sBisercs cos-
JIaHW€ TOJHOLUEHHOW MHOTOCTOPOHHENW TOProBOM
CHUCTEMBI, KOTOpAasi BKJIFOUYAET TOBAPHI, YCIYTH, CBS-
3aHHBIE C TOPTOBJIEH, WHBECTHUIINH, MIpaBa MHTEN-
JIEKTyaJIbHOH COOCTBEHHOCTH U T. A., KoTopas Oy-
JeT Ooyiee TUHAMHYHOW W JTOJITOBEYHOH, BKITFOUAS
BCE€ pe3yNbTaThl JImOepanm3aruu Toprosiau ATT u
VYpyraaiickoro payHaa MHOTOCTOPOHHUX TOPTOBBIX
neperoBopos. IIpaBoBas cucrema MeXIyHapOIHON
TOproBiu, ocHoBaHHas Ha BTO, cTama BaxxHOH OT-
paciplo COBPEMEHHOI'0 MEXIyHAapOJIHOTo IpaBa
(Yyiixo 2014: 105).

C ycunmeHueM 3alllUThl OKpYyXaromied cpesl
TEOpHs YCTOMYMBOIO Pa3BUTHUSI MOCTENEHHO (op-
MHpPOBAJIaCh U COBEPLICHCTBOBANACH, YUCIO MHO-
TOCTOPOHHUX TPUPOJOOXPAHHBIX  COTJAIIEHH,
UCIOJB3YIOINX TOPTOBBIE MEPHI B KaUeCTBE Cpe-
CTBa, YBEIMYMBAJIOCh, a MPOIECC JIMOepann3anuu
TOPTOBJIM BCE Yallle CTATKUBAJICS C IPOOJIEeMaMH 3a-
IIMTHl OKpY)Kalolled cpelpl. AKTUBHO oOparaiire
BHMMAHHE HA BOIIPOCHI OKPYXKAIOLIEH Cpelbl U clie-

JaiiTe OXpaHy OKpYyXKaroIled cpeabl OTINYUTEIb-
HOM 4epTOi U TpeOOBaHMUEM SIIOXH B CTPEMIICHUH K
YCTOMYMBOMY Pa3BUTHIO B COBPEMEHHOU MEXIyHa-
poanoii Toprosine (boknan 2014: 171).

Ha ocnoBe mnpenpinymei mnpaktukun ['ATT,
BTO B3sa coneiicTBrEe YCTOMYINBOMY Pa3BUTHIO B
KaueCcTBE CBOEW OCHOBHOW 1I€JIM, a 3allUTy W MOJ-
JepKaHue OKpY’KarolleW cpeibl B KaueCTBE CBOEH
rinaBHOH nenu. OHa Havyasia yJensiTh BCe BHUMaHHE
BIIMSTHUIO OXPaHbI OKpY’Karoleil cpeapl Ha TOProB-
710 ¥ paspadoTana OOJbIIOE KOIUYECTBO IMOJIOXKE-
HHAN 00 WCKITIOUCHUSAX, CBI3AHHBIX C OKPY Karomei
CpeJoi, YTO No3BoJIsieT rocyaapcTam-uieHam BTO
IpU COOJIIOZICHUH ONPEAETICHHBIX YCIOBUH BBO-
JUT OTPaHUYUTEIIBHBIE MEPBI, KOTOPBIE HApyLIAIOT
OCHOBHBIE IIPUHIUIILI MHOTOCTOPOHHEHW TOProOBOM
CHUCTEMBI C LIENIBIO 3allUTHl OKPYXKAIOIIEeH Cpersl
(OKumunaa 2002: 163). DT onoxeHust 00 HCKITIoYe-
HHMSX B OCHOBHOM BKIIIOYAIOT: cTaThsa XX, OOIue
ncKIodYeHus, npeamOyna u 1. 1 cr. 2 Cornamenus
M0 MPUMEHEHHIO CAHUTAPHBIX U (PUTOCAHUTAPHBIX
Mep, cT. XIV I'eHepalIbHOTO COrameHus 0 TOProB-
ne ycmyramu (ATC), mpeamOyna u 1. 2 cT1. 2 Co-
[JIalIeHne TI0 TEXHUIECKUM OaphepaM B TOPTOBIIE U
T. 1. (Bpanec 2009: 36).

Cpenn Hux HamOosbllee BHUMAHHUE MPHUBJICKa-
et cT. XX ['enepanbHoro cornamenus. Cpean HUX
nyHKTH (b) 1 (g) sBIstoTCs Hanbosee NpOTUBOPE-
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Pornb crarsn XX reHepaabHOTO CONTAIIEHHS O Tapu(aM U TOProBiie B MEKITyHAPOIHOH TOPrOBIIe

YUBBIMU U KaCAIOTCSI 3aIIUTHI OKPYKAOIIEH CpeIbl.
B craTtbke rosopurcs:

IIpu ycioBuu, 4TO Takue MeEpbl HE IPUMEHS-
IOTCS TaKuM 00pa3oM, KOTOpbIE MOTJIH OBl CTaTh
CpPEJCTBOM TMPOMU3BOJIbHOM WIJIM HEOINpaBJIaHHOU
JUCKpUMUHALUNA MEXIY CTpaHaMH, B KOTOPBIX IIpe-
00J1alal0T OJUHAKOBBIE YCJIOBHUS, HIIA CKPBITHIM
OTpaHWYCHHEM MEXAYHAPOIHOI TOPTOBIH, HUYTO B
HacTosuieM CorjameHuy He MPersTCTBYeT NPUHs-
THIO WIH TPUMEHEHUIO JIF000H ToroBapuBaroiecs
CTOPOHOM Mep...

(b) HEOOXOUMBIX TSI 3AIUTHI )KU3HU WA 3]10-
POBBS UEIIOBEKa, )KUBOTHBIX U PACTEHHIA,

(g) oTHOCSIMUXCST K KOHCEPBAITUH UCTOIIAEMBIX
MIPUPOJIHBIX PECYPCOB, €CIIU MOJA00HBIE MEPHI TIPO-
BOJSITCS OJHOBPEMEHHO C OTpaHUYE€HHUEM BHYTPEH-
HETO MPOW3BOACTBA WA MTOTPeOIeHMS. . .(Wto.ru).

XOTs 3TH J1Ba MOJIOKEHUSI CUMTAOTCS HCKITIO-
YEeHUEM, CBS3aHHBIM C OXPAaHOW OKpYyKaromIeH
cpenbl, camMo ['eHepalibHOE COTJallleHHe HE YIIO-
MUHAeT TEPMHUH «OKpYyKaromas cpeia». B Hacro-
siIiee BpeMs B 3aKOHE HET €IMHOTO W CTaHJapTHO-
ro ompenesieHus] MOHATHS ‘‘OKpy’Karomas cpena”
(Ban 2005: 7).

Pe3yabTaThl 1 00CyxKIeHUSA

B niepsrie nau 'ATT 65110 0YeHB Majo CLIOPOB
mo cr. XX. Tomapko B 1980-x rogax cmopsl mo CT.
XX cranu nosBAsAThCA OAMH 3a ApyruM. boiee Toro,
[IpU yperyJIupoBaHuu crnopoB B pamkax 'ATT Ha
HACKJIFOYEHHE MO cT. XX B OCHOBHOM CCBLIAKOTCS
JIOTOBAPHUBAIOIIMECS CTOPOHBI U3 Pa3BUTHIX CTpaH,
ocobenno CIIIA, EBporrefickoe coobmectBo, KaHna-
na u Slnonus. Cpenu HUX OOJIbIIE BCETO IIUTUPOBA-
mn CIA. Cpenun pa3BuUBarOLIMXCs CTpaH UMb Ta-
WJIaH] IPUBEIN eT0 oAnH pas. [lo cyTu, ymomsHyThIe
BBIIIIE YETHIPE CTPAaHbI BO3OYAWIU CylIeOHOE pas-
OupaTenbCTBO, CBsizaHHOE co cT. XX. Cpenau paz-
BHBAIOIINXCA CTpaH TONbKO Mekcuka Bo30yania
CyJIeOHOE pa30upaTesIbCTBO OJIMH pa3. DTO SBJICHUC
HEOTAEIMMO OT U3MECHEHHUH B CUTYallMH MEKAyHa-
POIIHBIX SKOHOMHYECKUX M TOPTOBBIX OTHOIICHWH.
[Tocne mepBBIX MATH PayHIOB MHOTOCTOPOHHHUX
ToproBeix neperoBopoB B nepuog ['ATT ypoBuu
TapudOB JOTOBAPUBAIONTUXCSI CTOPOH OBLIM PE3KO
cHmkeHbl. C TeX Mop Bce CTOPOHBI, OCOOCHHO pa3-
BHUTHIE CTPaHBI, HAYAIlM CMEUIATh aKIEHT B Mepax
I10 3aIlUTe TOPTOBIH C Tapu(PHBIX OapbepOB HA HE-
TapudHbie. HeKkoTopble TOproBeie OrpaHuveHUs 0
OXpaHe OKpPYXKAWIIeH Cpeipl, KOTOpbIe MPsSMO He
sanpewensl 'ATT, MoryT HayaTh BO3HUKATh B CO-
OTBETCTBUU C ME€PaMH, U3JI0’KeHHBIMHU B cT. XX (b)
u (g) (Lzan 2001: 34).

110

B pamkax 'ATT Obuto paccMOTpeHO 6 CIIOPOB,
PELIeHHUS 110 HEKOTOPBIM U3 KOTOPBIX TaK U He ObUTH
MIPUHSATHL:

— 3ampemnieHrne UMIOPTa TYHLA W MPOAYKTOB
n3 tyHua u3 Kananer (Kanaga v. CIIHA). Pemenne
npurATO 22 eBpans 1982 roxa;

— Mepbl B OTHOIIIEHUH 3KCTIOPTA CEITBAN H JIOCO-
cs1 (CHIA v. Kanana). Pemenue npunsito 22 mapra
1988 rona;

— OrpaHu4eHus UMIIOpTa U BHYTPEHHETO Ha-
noroo6osxeHus Tabaunbix usgenuit (CILIA v. Tau-
nann). Pemenue npunsto 7 HOsA0pst 1990 roxa;

— Orpannuenus umnopra TyHua (Mekcuka v.
CIOA). Joknan Tpereiickoit rpynmsl OT 3 CEHTAOPs
1991 rona, pemenue 1o eIy Tak ¥ HE OBUIO MpH-
HATO;

— Orpannuenus ummnopta Tynua (EC v. CIIA).
Hoxnamx Tperetickoit rpymmel ot 16 uions 1994
rojia, peleHue 1o ey Tak U He ObIJIO IPUHSATO;

— Hanor na aBTomo6mmu (EC v. CILIA). Joxmazg
Tpereiickoit rpymmst oT 11 oktsaOps 1994 roma, pe-
HIEHHUE M0 Aey TaK U He OBUIO MPUHSTO.

C momenta co3ganusi BTO Opranom mo pas-
pEIIEHUIO CIOPOB OBUIO MPHHATO HECKOJBKO pe-
HIEHUH 10 CTIOpaM, CBSI3aHHBIM C IPOM3BOJICTBOM,
nepepaboTKON W pacIpeeleHneM IPUPOIHBIX pe-
CYpCOB U, KaK CIEJCTBUE C OXPAHOU OKpY Karolen
CpeJibl, CPEeU KOTOPBIX:

— Crangaptel g TIepeOpMYIHPOBAHHOTO
n obpraHorO OcH3uMHa (Benecyama, bpasumus v.
CIIA, DS2/DS4). Pemenne npunsaro 20 mast 1996
roja;

— 3amper UMIopTa KpEeBETOK M MPOAYKTOB H3
kpeBetok (Uunus, [lakucran, Manaiizus, Tannana
v. CIIIA, DS58). Pemenne mpunsaTo 6 HOIOps 1998
roja;

— Mepsl, Brusironie Ha acOect 1 acbectTocoaep-
xarmue npoayktel (Kanaga v. ®@panmms, DS135).
Pemenne npunsto 5 anpenst 2001 roga (Kcenus
2013: 119).

Hens npeamOyer cT. XX 'ATT — mpemoTtspa-
TUTH 3noynotpednenne cr. XX. B pmeme «CILHA
— KpeBeTrkn» AmNeIIUOHHBIN OopraH Ooiee Moj-
poOHO OCTaHOBWIICA Ha TpeaMmOyIe, yka3aB, UTO
HCKIIOUEHUE U3 CT. XX SIBISETCS OTPAaHUYECHHBIM U
YCIOBHBIM HCKIOUeHHeM. OHO TOIDKHO HE TOJBKO
COOTBETCTBOBATH TPEOOBAHUAM KaXKIOTO U3 CT. XX
MYHKTOB, HO M COOTBETCTBOBATH TPEOOBAHUSM IIpe-
amOybl (I'ommuenkos 2014: 34).

IIpeamOymna ct. XX COCTOMT M3 ABYX HYacCTEW:
nepBasi 4acTh JOIMYCKAeT «IUCKPUMMHAIUIO» IO
3aKOHY TPH YCJIOBUH, YTO TUCKPUMHUHAIUS HE IIPH-
MEHSAETCS TaKuM 00pa3oM, 4To Moryia OBl CTaTh
CPEJICTBOM NPOM3BOJIBHOM WM HEOIpaBJaHHON
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JUCKPUMHHALIMH MEXIy CTpaHaMH, B KOTOPBIX IIpe-
oOmanaoT opuHakoBble ycnoBus. Ho dro Takoe
«TIpOU3BOJBHBIN»? UTO Takoe «HEOompaBaaHHBIN»?
Uro Takoe «oauHakoBeie ycnoBusa?» Cr. XX maer
TOJIBKO TaKHE OOLIMe M PacIUIbIBYATHIE YCIIOBHS.
OxcneptHas rpynmna B nepuoq I'ATT Taxoke He cre-
nana 0oJyiee TOYHBIX W KOHKPETHBIX ONpENeNeHHMH,
HO TOJIBKO II0 COOCTBEHHOMY YCMOTPEHHIO, UCXO-
JI1 U3 KOHKpPETHBIX 00cTosTensCcTB Aena. OnHako,
BOOOIIE T'OBOpS, 3Ta YacTh MpeaMOynbl MO CYTH
ABISIETCSL 00s3aTEIbCTBOM HE JOIyCKaTh IUCKPH-
MUHALUU B OJHOU U TOH k€ CUTyaluH, TO €CThb IIPU-
MEHSTh MEpY KO BCEM CTpaHaM Wi JiroAsM. Bropas
YacTh — «HE MPHUMEHSIOTCS CKPBITHIM OrpaHUYEHH-
€M MEeXAyHapoaHoil Toproeium». B cmyuae ¢ «3a-
IpelieHre UMIOPTa TYHIA U HNPOIYKTOB M3 TyHLA
n3 Kanager» B 1982 r. rpynma sKkcrnepToB MCTONb-
30Basia «Mepy OOBSIBICHHS» B KadecTBE CTaHIAp-
Ta TectupoBaHus. OAHAKO 3TOT BBIBOJ MOJBEprcs
KPUTHKE CO CTOPOHBI MHOTHX JIOTOBapHBAIOIIUXCS
CTOPOH U FOPUCTOB.

Uto0bl IpaBUIIBHO HOHATH U MCIOJIB30BATH CT.
XX (b), HE0OX0aMMO 0OpaTUTh BHUMAHUE HA CIie-
JIyIOIlME J1BA MOMEHTA: BO-TIEPBBIX, TAKUE MEPHI
«HE00XOUMBIX», BO-BTOPBIX, OHU COOTBETCTBYIOT
TpeOoBaHMsIM NpeamMOyIIbl, TO €CTh IPUHSTHIC MEPHI
HE MPEICTaBISIOT cOOO0M MPOM3BOJBHYIO WM HE-
000CHOBaHHYIO AUCKPUMUHALIUIO, MM 3aMacKHPO-
BaHHYIO 3aIlUTY.

CornacHO MO3UIMK ¥ MHTEPHPETALMH TPYIIIBI
9KCIEpPTOB, B oTHomeHuu Tammang-Curapera u
JIEJI0 O TYHIIE, KHEOOXOAMMBIX)» Mep JOJIKHBI COOT-
BETCTBOBATh JBYM ycJoBusAM: (1) TaM HeT Apyrux
IBTEPHAaTUBHBIX MeEp, KOTOPbIE COOTBETCTBYIOT
I'ATT nonoxenuit; (2) cpeau pa3yMHBIX H 3¢-
(EeKTUBHBIX Mep CTENCHb HECOOTBETCTBHS JPYTUM
cratesiM 'ATT camas Huzkas. Ho 310 o0bsacHeHne
BbI3BAJI0 MHOTO KpUTHKH. [IoTOMY 4TO, BO-TIEPBBIX,
oH He cooTBeTcTBYyeT rpammaruke ct. XX (b). Ilo-
CKOJIBKY HEOOXOAMMOCTh B 3TOM ITYHKTE SIBIISIETCS
YacThlO LEJIM 3AIIUTHI )KU3HU U 3/10pPOBbS JIIOJEH,
JKUBOTHBIX U PACTEHUI, €CIIN 3TO HHTEPIPETHPYET-
csl KaK MUHIMAaJIbHOE TOPTrOBOE OTpaHUYECHHE, «He-
00X0AUMBIX» OOJIBIIIE HE CBSI3aHa C ETbIO 3AIIUTHI
JKU3HHU U 3[0POBbSl YEJIOBEKA, )KUBOTHBIX U pacTe-
HUM; BO-BTOPBIX, Takas HHTEPIpPETAINs CO37aeT
pasnuune Mexnay myHkToM (b) u myHkTOM (g), TO
ecTh MyHKT (b) MomKkeH ObITh HAaNMEHee OTPaHUIH-
TETHFHOW MEpOH h3-3a CII0OBA «HEOOXOAUMBIN», U (g)
MOCKOJIBKY HET 0053aTeTbHOTO CJIOBA M HET TaKOTO
TpeOOBaHUS; B-TPETbUX, TAKOE TOJIKOBAaHHUE AEaeT
HEHYXXHBIMH TpeOOBaHUS TpeaMOyibl, YTO HECO-
BMECTHMO C TMPaBUIAMH TOJKOBaHHS JIOTOBOPHOTO
npasa.

B nene 06 ac6ecre B Kanane mpotus EBpomneii-
ckoro Coro3a, KpuTepun ANEIUISIMOHHOIO OpraHa
UL OIIPENeNICHUS «HEOOXOIUMBIX» IPeTepIenn
3HaYUTeNbHbIe N3MeHeHus. [Ipu paccMoTpeHuu Bo-
poca O TOM, SIBIISIETCS JIM (PpaHIly3CKHUM 3ampeT Ha
acOecT HeoOXOAMMOW MEPOH IJIS 3aIIUTHI 3I0POBHS
YeJI0BEKa, ATICJUIAIIMOHHBIN OpraH yKa3all, 4To diie-
Hbl BTO nMerot mpaBo onpeaensaT YpOBEHb 3allH-
ThI 3/10POBbSI, KOTOPBI OHU CUUTAIOT COOTBETCTBY-
IOLIUM. YPOBEHb 3alIUTHI, BEIOpaHHbIN DPpaHIiuei,
3aKIII0YaeTCsl B MPEAOTBPALICHUH PacIpOCTpaHe-
HUSI PUCKOB AJIS 3710POBbsI, BBI3BIBAEMbIX acOECTOM,
U 3amper Ha acOecT HeoOXOIUM ISl TOCTUXKCHHS
9TOH 1enu. Mepbl 0 KOHTPOJIIO 33 UCIOIb30BaHH-
eM acOecTa HEeOCTATOYHBI ISl JOCTHIKEHHS ypPOB-
Hsl 3alLUTHl 310POBbs, YCTAHOBIIEHHbIE DpaHIUEH,
U HE SBIISIOTCS Pa3yMHO IOCTYNHBIMHU aJlbTepHa-
TUBHBIMH MepaMd. B maHHOM ciydae ompepene-
HUE «HEOOXOIUMBIX» ANEIUIIUOHHBIM OpPraHOM
MOTYEPKUBAET HEOOXOANMYIO B3aUMOCBS3b MEXKIY
COOTBETCTBYIOIIIMMH MEpaMU U UX COOCTBEHHBIMHU
LEISIMH, @ HE UCCIIEAYyeT MUHUMAJIbHBIE TOPTOBbIE
OTpaHUYCHHUS.

Ccpuika Ha cr. XX (g) TpeOyeT BHHMaHHS K
CIIEIYIOIMM TPEM MOMEHTaM: CBA3aHA C 3alllUTON
HCTOIIAEMBIX IPUPOTHBIX PECYPCOB; CBSI3aHa C OCY-
IIECTBJICHHEM MEp 10 OTPAaHUYEHHIO BHYTPEHHETO
MPOM3BOJCTBA U MOTPEOJICHUS, U COOTBETCTBYET
TpeboBanmsaM mpeamOyibl. VcTomaemple TpUpo-
HBIE PECypChl HE OTHOCATCS K OUYEHb PEAKUM HIIH
HaxOJAIIMMCS MOJ YyIpo30i MCUE3HOBEHUS peECyp-
caM, HO JI0 TeX IOp, [I0OKa OHM IOTEHIMAIbHO HC-
touieHbl. O0bEM NPHUPOJTHBIX PECYPCOB BKIIOYAET
MoJIe3HbIE MCKOMaeMble, JIECHBIE Pecypchl U Ono-
JIOTUYECKHE PECYPCHl. ITO OBLIO MOATBEPKICHO B
Cly4ae ¢ TYHIIOM, CEJbJIbI0, IOCOCEM U C KpeBeTKa-
MU / IPOAYKTaMHU U3 KPEBETOK.

Uro kacaercs NMOHMMaHWUA TEPMHHA «OTHOCS-
LIUXCA», TO KHEOOXOAUMBIX» MyHKTa (b) OTpaXkaeT
pasHuny B crenenn Tpeboanuii [ATT k mepawm,
IIPESYCMOTPEHHBIM B 3THX [BYX IyHKTax. B ciy-
yae CeJIbIU U JIOCOCS dKCIEepPTHAs TpyIIia BIEpBbIe
o0bsICHWIIA 3TH [Ba TepMHUHA. B nene o cranmap-
tax Ha OeH3uH CIIA AmnemnsiuoHHBIA OpTaH TaK-
e yKasaj, 4To eMy cjelyeT oOpaTHUTh BHHMaHHE
Ha pa3jiMuusl B CJIOBAX, HUCIIOJIB3YEMbIX B KaXKIOM
nyHkre cT. XX. MHTepnperanus AneisiquOHHbIM
OpPraHOM TIOHSATHUS «OTHOCSIIMXCS» TOAYEPKHUBaA-
€T «CYLIECTBCHHYIO B3aUMOCBSI3b)» M CUHMTACT, YTO
JI0 TeX TOp, MOKa CYIIECTBYET TECHAast U NCTUHHAS
CBSI3b MEXKIY MEpaMH, KOTOpBIE BBI3BIBAIOT CIIOP, U
HCYEPIIBIBAIOLIMMUCS IPUPOJHBIMU PECYpCaMH, €€
MOKHO paccMaTpUBaTh KaK «OTHOCSIINXCS K KOH-
CEpBAlIMU UCTOIIAEMBIX PUPOIHBIX PECYPCOBY.
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B nonrocpounoit mpaktuke I'ATT Toproseie
CIIOpBI, CBsI3aHHBIE C OKpY’)Kalollew cpenoil, co-
CTaBJIAIOT JIMIIb HEOOJBIIYIO YacTh, HO 3TH CIIO-
pBl OYEHb PENpPEe3eHTATUBHBI. B OTCyTCTBHE KOH-
KpPEeTHBIX NOJIOKEHUH, OJaronaps MHTEpIpeTanuu
Y MPUMEHEHHUIO 3KCIEPTHON T'PYIIbl M3HAYAIHHO
ObUIM OYEpUYEHBI MPOTUBOPEYHS U BOIPOCH! KOOP-
JUHAIUA MEX]Ty TOPrOBON MOJUTUKOU U IKOJIOTH-
yeckoi monutukoil B pamkax I'ATT. ITockonbky
MeXaHu3Mbl yperynupoBanus crnopoB ['ATT wu
BTO naxomsaTcst Ha OAHOW JTWHWUH, U3YUCHHUE TH-
MUYHBIX CJIy4aeB IOMOXET IOJHOCTHIO IOHATH
MIPaKTUKY yperyJINpOBaHUs TOPIOBBIX CIIOPOB,
CBSI3aHHBIX C OKPY’XKalollleil cpesioM, Mmociie 3MOXU
BTO (Cmbatsu 2006: 97).

B 1990 rogy CIIA 3anmpeTuiin MEKCUKaHCKHUI
TYHEIl ¥ TIPOAYKTHI U3 TyHIIA ¥ CYATAIH, 9TO MeK-
CHKa HE BBUIABJIMBAET TyHIa B COOTBETCTBUH C 3a-
koHamu U noctaHoBieHusiMu CIIIA B BocToOuHOMU
yactu Tuxoro okeana. B memsx 3amuThl aeiabQu-
HOB, LEHHBIX MOpcKuUX MiexonuTaromux CIITA
3anpemarT UMIOPT TyHNa u3 Mekcuku. Mekcuka
cunrana, yto aenctBus CILIA Hapymman OoCHOBHBIE
npuHuuiel 'ATT, U mo3TOMy BBI3BaJIM BONPOCHI K
I'ATT.

B nanHoM cnyyae Mekcuka cudTtana, 4ro
CIIIA, 3anpemasgs UMOOPT TyHLA, HapyIIMJIA HX
o0s3arenbeTBa 1Mo cT. XI TATT. B To BpeMs kak
CIIIA ytBepxmamu, 4TO UX CyJIeOHBIH 3amper
MOJXET OBITh ONpPaBAaH B COOTBETCTBUU C UCKIIIO-
geausMu cT. XX 'ATT (b): «HE0OXOTUMBIX 115
3aIIMUTHl KU3HU WIH 310POBbS YeJIOBEKa, JKUBOT-
HBIX M pacTeHUN»; U (g): «OTHOCSIIMXCA K KOH-
CepBallM¥ HCTOINAEMBIX NPUPOJHBIX PECYPCOBY.
B oTryere rpynmel 3KCNepTOB CAENaH BBIBOJ, YTO
3anpeT Ha umnoprt, BBeaeHHbI CIIA, Hapyma-
et noJsioxkeHus: nyHkta 1 crateu XI 'ATT u He
MoxeT ObITh ompaBnaH cT. XX (b) u (g). U3-3a
pPELIUTENBHOTO TPOTUBOJAEHCTBUSA CO CTOPOHBI
skosornuecknx oprauszanmui CIHIA u o6mre-
CTBEHHOCTH MeKcuKa coriacuiachk ¢ T€M, 4YTO
otuet He Oyner npexacrasieH Cosery 'ATT, no-
CKOJIbKY OH MOYKET 0Ka3aTh HETaTUBHOE BIIHSHUE
Ha mneperoBopsl 1o CeBepoaMepUKaHCKOMY CO-
[JIaIIEHUIO 0 cBOOOOHON Toprosie. Takum oOpa-
30M, JIOKJIJ] B KOHEYHOM HTOTre He ObUT 0J100peH
Bcemu croponamu (Po66 2001: 13).

OpHako B oTueTe OBLIT MPOBEeH Ooee Moapo0-
HBII aHAIW3 NpUMEHEHUs CT. XX, OXBaThIBAOLIUN
[IOYTH BCE aCHEKThl HKOJIOTHUYECKHMX U TOPTOBBIX
BOIIPOCOB, ¥ OH OB «IIPU3HAH BEXOH B YJIydlle-
HUU TIOHUMaHUS 3KOJOTMYECKUX U TOPTOBBIX MPO-
O5eM U yperyJIupOBaHHsI SKOJIOTHUECKIX TOPTOBBIX
CIIOPOBY.
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B nanHoMm cnyuae npumenenue cr. XX ATT
SKCIIEPTHOU TpyNnod B OCHOBHOM COCPEAOTOUYECHO
Ha CIIEAYIOUINX acTeKTax:

— I'pymnma skcriepToB OTMETHIIA, YTO OCHOBHOM
BOIPOC CIIOpa MEXAY ABYMS CTOPOHaMH 3aKIIo-
YyaeTcs B TOM, 4TO IpuMeHnsieTcs au cT. XX ['ATT
(b) kK HEOOXOAMMBIM MepaM, MPUHUMAECMBIM JIOTO-
BapHBAIOIIMMUCS CTOPOHAMH AJIS 3aIUTHI )KU3HHU U
37I0pOBbBSI JIFOJIEHN, ’KUBOTHBIX U PACTEHHUN 3a Mpeie-
JIaMH UX IOPUCIAUKINY, camMa cT. XX He JTaeT OTBETA.
['pynma skcnepToB mpoaHaTU3UpOBaja HCTOPHUIO
paspadotku cr. XX (b) m mpunuia K BEIBOIY, UTO
B LIEHTpE BHUMAaHHS pa3pa0OTUYUKOB 3TOW CTaTbu
OBUTO TIPUMEHEHHE CAHWTApHBIX W KapaHTHHHBIX
Mep IS 3aIIUTHI )KU3HHU U 3JI0POBBS JIIOEH, JKUBOT-
HBIX M paCTeHUH B Ipeesiax IPUCAUKIIMY CTPAHbI-
UMIIOpTEpa;

— DKcmepTHas Tpynma cyuTaja, 4TO Jae
eciu cT. XX (b) muHTEpHIpETHpPYETCS KaK pa3pemia-
Io1ast 3alIUTy KU3HHU U 370POBbS 3a MpelellaMu
opucaukiuu, Mepbl CIIA He COOTBETCTBYIOT
«HEeoOXoauMbIX» TpeboBaHusM ctateu, CLIA He
JIOKa3ajy TpyNIe SKCMEepPTOB, YTO OHH UCYepTa-
JI1 BCE pyTHe BO3MOXKHBIE pa3yMHbIE BapUAHTHI,
OTBEYAIOIINE MOJOKEHUAM OOLIETO COrameHus,
ISl TOCTHKEHHS CBOMX MOJIMTHYECKUX IENIel 110
3amuTe AeNbQUHOB, OCOOEHHO MyTEM 3aKIoue-
HUS COTVIAIIEHUM O MEXAYHapOAHOM COTPYIHH-
YeCTBE, JaXKe eCIIH MPEANONI0KUTD, YTO 3aIpeT Ha
MMIIOPT SIBJISIETCSI €JUHCTBEHHON MEpPOH, KOTO-
pyto CIIIA moryT pasyMHO BBIOpaTh, 10 MHEHUIO
TPYIIBI 3KCMEPTOB, KOHKPETHBIE MEpHI, MPUHS-
Toie CLIIA, He MOTYT CUHTATBCS «HEOOXOIMMBIX)
B 3HaueHnun cT. XX (b). DkcmeprHas rpynna
cuntana, 9to Mepsl CIIIA tpebyroT or Mekcu-
ku cobmronenus crtannaptos CHIA mo 3ammute
nenb(GUHOB, HO 3TO HENPUEMIIEMOE YCIOBHUE IS
Mexkcuku. ToproBbie OrpaHM4€HHsI, OCHOBaAaHHBIE
Ha 3TOM OCHOBaHHWHU, HE MOTJIM CUUTATHCS HEOO-
XONUMBIMH IS 3alUTHl KU3HU WJIH 3I0POBBSA
nenb(GUHOB;

— DOkcneprtHas Tpymma orMmeruna, yto CIIA
YTBEPIKAAIHN, YTO UX MEPHl B OCHOBHOM HaIlpaBlie-
HBI Ha 3aIIUTY JIeTb(HHOB, a UX 3alpeT Ha UMIIOPT
TyHLa B OCHOBHOM HampaBlieH Ha 3(QQEKTHBHOE
BBeJIEHHE OTPaHWYEHH Ha BHYTPEHHEE MPOU3BOJI-
CTBO HJIM TIOTpebieHne nenbUHOB. MeKcHKa CUH-
Tana, yto Mepsl, npunATeie CLIA, He MoryT OBITH
ompaBaanbl cT. XX (g), B 4aCTHOCTH, HE MOTYT
MIPUMEHATHCS 3a TpeesiaMi €€ IOPUCIAUKINN. DKC-
nepTHas Tpynmna cuuraia, 4yTo cT. XX (g) Tpedyer,
YTOOBI MEPHI 3aIIUTHI HCTOIAEMBIX TTPUPOTHBIX pe-
CypCOB OBUIH CBSI3aHBI C OTPAaHUYEHUSIMHU BHYTPEH-
HETO MPOM3BOJCTBA WM NOTPeOIeHHs. DKCIepTHAS
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rpymnma B JaHHOM CIIydae CYUTaNa, YTO TOJIBKO KOT-
Jla IPOM3BOJCTBO WIH NOTPEOJIECHUE MPOUCXOAUT
B Ipejenax IOpPUCOUKIUN CTPaHbl, CTpaHa MOXKET
3G PEKTUBHO KOHTPOJIUPOBATH MPOM3BOJACTBO HIIU
NoTpeOICHUE UCTOINAEMBIX MIPUPOAHBIX PECYPCOB.
OT0 mokKa3bIBaeT, 4To Leib CT. XX (g) COCTOUT B
TOM, YTOOBI MO3BOJIMTH JOTOBAapUBAIOIINMCS CTO-
pOHAM INPUHMMATh TOPTOBBIE MEPHI B Mpenenax ux
IOPUCAMKINN, KOTOPbIE B OCHOBHOM HAalpaBlICHBI
Ha 3¢} dexTuBHOE OrpaHMYCHHE MPOU3BOACTBA WU
noTpebnenms. Kak mosicasercs B c1. XX (b), rpy1-
T1a SKCIIEPTOB B JaHHOM CJIy4yae CUMTaia, YTo 3ally-
Ta UCTOLIAEMBIX IPUPOIHBIX PECYPCOB HaIPaBJICHA
Ha FCUYEPITBIBAIOIINE PHUPOIHBIE PECYPCHI B TIpee-
Jax IOPUCIUKIUH CTPAHBL.

Mepel, Biustomuye Ha acbect u acbecrocomep-
xarmwme npoaykThl (Kanama v. @panmus, DS135).

24 nos10ps 1996 r. ¢paHIy3cKoe NpaBUTEIb-
cTBO npuHsuio Yka3 Ne 96-1133 B cooTBeTCTBUU CO
CBOHMM TPYJIOBBIM 3aKOHOJATEIbCTBOM U 3aKOHOZA-~
TEJILCTBOM O 3alllUTe MpaB MOTpPeOUTENeH, 3ampe-
IIAIOLIMM HCIIOJIb30BaHUE acOecTa. 3aKOH IJIACHT,
YTO B LENAX 3alIUThl PAOOTHUKOB MPOU3BOJCTBO,
nepepadboTKa, IpoJaka 1 UMIIOPT BCEX acOECTOBBIX
BOJIOKOH 3alpelleHbl, HE3aBUCUMO OT TOrO ObUIN
u acOecToBBIE BOJIOKHA MpPEBpallleHbl B MaTepH-
anbl, TPOXYKTHl WX 000pYJOBaHHE; ISl 3AIIUTHI
norpeduTeneld acbecToBble BOJOKHA W MPOMYKTHI,
coJiepkaiirue acoecToBble BOJIOKHA, 3allpelieHbl B
MIPOM3BOACTBE, HMIIOPTE, BHYTPEHHEH TOPIOBIE,
skcriopte U T. 1. 28 mas 1998 1. Kanama oOparu-
nack k EBpomneiickomy Coro3y ¢ mpocs00ii 0 KoH-
CyJbTALMSIX IO MepaM Bo3JeicTBUS K PpaHuuu 1o
3ampeTry acOecTa U acOECTOBBIX M3EIUH, KOHCYIIb-
TallMK HE yBEHYAIHCh ycrexoM. § okTsa0ps Kanana
oOpaTtmiiach ¢ MpockO0il O CO3MaHUM TPYIMIIBI 3KC-
MepPTOB. DKCIEPTHAS TPyIIIa MPeACTaBmIa OTIeT 25
utoiist 2000 1. ANEIUISIIMOHHBIN OpraH MoIajl OTYeT
12 mapta 2001 1.

Criop B JaHHOM cCllydae CBS3aH C IPUMEHEHH-
€M «TEXHUYECKUX periaMeHToB» B CorlalieHnH 1o
TeXHUYecKuM Oapbepam B Toproriie (CornameHue
mo THT), HO MOCKONBKY TOCTAaHOBJIEHHE JKCIIEPT-
HOU I'pyMITBI ONPEAEHIO, YTO OCTIapUBacMbIE MEPHI
HE OTHOCSATCS K «TEXHUUYECKHM pErjlaMeHTam» B
Cornamennu o THT, To paccmorpenne Anems-
IUOHHBIM OPTaHOM OTPaHUYMBAETCS IOPUAMYECCKH-
MH BOIIPOCAMH WM FOPUANIECKUMH UHTEPIIPETaLN-
SIMM, BBIHECEHHBIMM DKCIIEPTHOW rpynnoid. Taxum
o0pa3zoM, poBepKa MPOBOAWIACH TOJIBKO B COOT-
BeTcTBUU ¢ monoxkeHusMu 'ATT, gTo caemano 3To
neno ooxoxom ropucaukiuu Cornamenus mo THT,
U B LeHTpe crnopa Obuio mpuMeHenue cr. XX (b)
(IIun 2005: 60).

EC cuutan, 9To 3amper Ha UCTOJIb30BAHUE ac-
O0cecta Bo dOpaHIUU HEOOXOAWM ISl JOCTHIKEHUS
neneil (paHIy3cKOTO TMPaBUTEIHCTBA B 00JACTH
OOIIIECTBEHHOTO 3PAaBOOXPAHEHUS, U €Tr0 OCYy-
IISCTBJICHUE HE MPEICTaBIsCT COOOW MPOU3BOIIb-
HYyI0, He0OOOCHOBaHHYI0 NUCKPUMHHAIMIO WA 3a-
MAaCKMpPOBAHHBIC OTPAHMYCHHUS MEXIyHapOIHOU
TOPTOBJIM M@Ky WICHAMH C OJMHAKOBBIMU YC-
JIOBUSIMH, COOTBETCTBYIOIINE MEPHI B paMKax CT.
XX (b) (Yupc 2003: 383). Kanana cunraina, 4To U3
MIPaKTUKH TPYIIBI SKCIIEPTOB U ATICIISIUOHHOTO
opraHa UCKJIIOUYE€HHE U3 CT. XX SBJISETCS YCJIOB-
HBIM WM OTPAHUYCHHBIM HCKIIOUYCHHUEM, KOTOPOE
CJIEIyeT TOJIKOBATh B Y3KOM CMBICIIC I UM HENb3s
3JI0yTIOTPEOIATE.

OKCcIepTHas Tpylia CYUTaja, YTO CJIOBO «3a-
[IMTa» 03HAYAET OMACHOCTH, IIOATOMY HEOOXOIUMO
OILICHUTh, CYIIIECTBYET JIU PUCK JJIs 3[I0POBbS Hace-
nennst. OCHOBBIBasICh HA MH(OpPMAIIUU, TIPEICTAB-
neHHol EC, U MHEHHMSIX 3KCHEPTOB, ¢ KOTOPBIMU
KOHCYJIbTUPOBAJIACh JKCIIEPTHAS TPYIa, TO 3KC-
NepTHas Tpymmna cuutaer, yto EC mokasan pucku
JUTSL 3[I0POBBS, CBSI3aHHBIE C HCITOIE30BaHUEM acOe-
cta. B To e BpeMst 3KCHEpThbI, ¢ KOTOPBHIMH KOH-
CYJBTHUPOBAJIACH AKCIIEPTHAS TPYIINA, TaKXKe TOJ-
TBEPAWIH, YTO Pa3IUYHBIE BHUIBI HCTIOJIH30BAHUSA
acOecra CBSI3aHBI C PUCKOM JJIs 3J0POBbs. TakuMm
o0pa3oM, rpyInia 3KCIEePTOB MPUIILIA K BEIBOJY, YTO
Mepbl (ppaHITy3CcKOTro 3ampera acbecra MOANagaroT
M0JT ACUCTBUE TIOJUTHUKH 3aIUThI KU3HU U 3]10pPO-
Bbs uesioBeka o cMeicy cT. XX (b) (xymu 2001:
1825).

[Tociie MOATBEPXKACHUS TOTO, YTO OCIIApUBac-
MBbI€ MEPHI TOATIAAAI0T o1 cepy AewcTBus cT. XX
(b), rpymma »KCIepToB 3aTeM paccMOTpesa, COOT-
BETCTBYET Jin (DpaHITy3CKHii 3ampeT acOecTa MmoJio-
KEHUSIM «HeoO0xomuMbix» cT. XX (b). DkcrepTHas
TpyIa CYuTaga, 9To 0030p «HEOOXOAMMBIX» TOJI-
JKEH YCTaHOBHTB 3aKOHHOCTD I[€JICH MOJUTUKU B 00-
JaCcTH 3[IPaBOOXPAaHEHUs, TpecienyeMbix OpaHiu-
e, ¥ IOATBEepANTD, €CTh JIM MEPHI, COTIIACYIOIIHECS
unu MeHee HecoBMmecTuMmbie ¢ TATT1994. Tlocne
aHalM3a rpymmna 3KcrnepToB cuutana, uro EC npen-
CTaBWJIa TIOBEPXHOCTHBIC TOKA3aTEIbCTBA M OTCYT-
CTBUS pa3yMHOU albTepHATHBHON Mephl, a KaHnama
HE TIPeJICTaBHJIa IOCTATOYHBIX JI0KA3aTeNbCTB, YTO-
OBI OITPOBEPTHYTH 3TO. TakuM 00pa3oM, IKCIIEPTHAS
rpynma cyuTasia, YTo OCIapUBaeMbIi yKa3 COOTBET-
cTByeT nojoxerusMm cT. XX (b).

DTO0 TepBOE YCIIEUTHOE JITI0, B KOTOPOM OTBET-
YUK cocliayics Ha uckimoueHue u3 cr. XX (b), ko-
TOpOe UMeeT OOIBIIoe 3HAUCHUE /IS KOOPIWHAINH
TOpProBoil u skonornyeckoi noimutukun BTO (3er-
rep 2003: 319).
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AHamn3 MOKa3bIBaeT, YTo JHOepanu3aus Top-
TOBITM M OXpaHa OKPYXKAIOLIeH Cpenbl SBISIOTCA
OCHOBHBIMHU Ipo0OJeMaMH, HEMOCPEICTBEHHO CBS-
3aHHBIMH C (PYHIaMEHTAJIbHBIMH WHTEPECaMH BEI-
JKUBAHUS M Pa3BUTHA YEIOBEKa B KaXJIOM cTpaHe,
KaxxaoM peruone u mupe (JLsa 2000: 257). Yro u3
Hux Oyzer mepBeiM? Kak cOanancupoBats? ITO
TpeOyeT, YTOOBI MEXaHW3M YPETYIUPOBAHUS CIIO-
poB BTO wucmonb3oBajl CymeCTBYIOIIME IMpaBUiIa
JUTSL TOJTIKOBaHMS U MIPUMEHEHHs, a TaKkXke pa3pada-
THIBAJI 3aKOHBI B COOTBETCTBHUH C Pa3BUTHEM MEX-
JQYHapOJIHOTO COOOIIECTBA.

MeI cunTaeM, 9TO MOKHO UCIIONIB30BaTh CIIEY-
OII[E METO/IBI:

3amuTa OKpysKaroliei cpesl (BKII0Yask IKOJIO-
THYECKYIO CpEIy, PEIKUX JKUBOTHBIX M PAaCTEHH,
a Tak)Ke 3/I0pPOBBE YEIIOBEKa) HE JOJDKHA OCYIIECT-
BISITBCSL UCKITIOYUTEIBHO Ha OCHOBE HAllMOHANBHO-
o 3aKOHOAATeIhCcTBA. OXpaHa OKPYKAFOIIEH CPeIbI
JOJDKHA M MOXKET JJOCTUTATh CBOMX IIEJIEH B paMKax
MexayHaponHbix koHBeHuuH (LLlenbaym 2001:
278).

YcranoBute Oolee MONHBIE KOHKPETHBIE TIpa-
Buia. [Ipu yperynmupoBaHWU CIOPOB, MOCIE JAJIH-
TEJIbHOW U MOBTOPSIONIENCS MTPAKTUKHA TPUMEHEHUS
U TOJIKOBaHUS CT. XX, COOTBETCTBYIOIIUE yUpPEK-
nennst BTO moryt kogndunupoBath 3TH IpaBUiia
Ha MEKIYHapOIHOM YPOBHE, YTOOBI CPOPMHUPOBATH
KOHKPETHBII MPOEKT COTJIAIIeHUs, a 3aTeM TMpe-
CTaBUTh €r0 B COOTBETCTBYIOIIMH OpraH Aus yT-
BEpKJICHNS M BCTYTIJICHHSI B CHITY.

Pa3BuBaromuecss ctpaHbl JOKHBI KOHCOJIWIH-
pOBaTh M pa3BUBAaTh MHOT'OCTOPOHHIOIO JTHOEpau-
3aIHI0 TOPTOBJIH, IPUHUMAs BO BHIMAaHWE 3aIIATY
OKpY>Karolei cpebl, KoTopasi UMeeT 00JIbIIoe 3Ha-
YeHHe JJIs Bcero Mupa. B amoxy, korjga «ycroidu-
BOE pa3BHUTHE», «IKOHOMHKA 3HAHUI» U «MEXKIY-
HapoJHOE COTPYIHUYECTBO» CTAJd OCHOBHBIMH
HampaBleHUSIMH  TJI00ATFHOTO  SKOHOMHUYECKOTO
Pa3BUTHS B HBIHEITHEM U OYAYIIEM CTOJIETHUSX, Pa3-
BHBAIOIINECS CTPaHbl TAKXKe JOJDKHBI NMPHHUMAThH
MepBI JUIA PEAOTBPALeHHS yIepOa OKpy Karomlei
cpene W HapylIeHHUs MpaB MHTEIEKTyadbHON CO0-
CTBEHHOCTH.

Pa3BuBarommecss cTpaHbl JOJDKHBI OOpaTHUTH
BHHMaHHUE Ha M3MEHEHHS B MEXIyHApPOJHOM CO00-
LIECTBE U MEXAYHApOJHBIX NMPABOBBIX HOpPMax, Ka-
carormmxcs cT. XX, u padorath ¢ BTO, 4to6s! nipo-
SBISITh ONUTENBHOCTh W aKTHBHO MPENOTBPAIIaTh
pacmnpocTpaHeHHE «HOBOI'O TOPTOBOTO MPOTEKLH-
oHU3May. Peanmuzauusi neneil, MepedyuciIeHHBIX B
«OOIIMX MCKITIOYEHUSIX», TOJDKHA BXOJUTH B cepy
neiictBus coriamenus BTO u ocymecTBisThCS Ta-
KuM 00pa3oMm, 9TOOBI He HapymaTh 00sg3aTelhCTBa
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BTO. Moxno npensuneth, uto B cucteme BTO
pa3BUBAIOIIUECS CTPAHBI CTAHYT Ba)KHOUW CHIION B
PEeryJaupoOBaHUH UCKIIOUEHHS U3 CT. XX, U UX POJIb
OyJeT CTaHOBUTKCS BCE OOJIbIIIE U OOJIbIIIE

3akjoueHne

IIpenpiaymas rpymnmna 3KCIepToB U ANeUIsSIu-
OHHBIN OpraH CTPOTrO MHTEPIPETUPOBAIM CT. XX,
9TOOBI IPENOTBPATUTH 30yNOTpedieHue cT. XX u
HAHECTH yliepO mpaBaM U 00s3aTeIbCTBAM APYTUX
ocHOBHBIX Tostockernit 'ATT. OxHako B pe3ynbTa-
Te ¢T. XX CTaHOBHUTCS OECIOJIC3HOU, U ee TPYIHO
KCIIONIb30BaTh. B TO e BpeMsl Leiu U 3aJauu «3a-
LIUTHl U COXPAaHEHUS OKPYXAIOLIEH Cpeabl» U «CO-
JIEHCTBUSl YCTOHYMBOMY pa3BUTHIO» B MpeaMOyie
I'ATT He moakpenieHbl NpaBUIAMHU.

ANEJUSIIMOHHBIN OpraH TakXe H3MEHWI CBOE
TOJIKOBAaHUE TEPMHUHA «HEOOXOIUMBIX», YBA3aB €ro
C caMOH MOJIUTUKOW 3alllUThl, & HE C TOPIOBBIMHU
OTPaHWYECHHUSIMA. JTO JIOTHYECKH OOJbBIIE COOT-
BETCTBYET 3aKOHOJATEIbHOMY 3aMbICly CT. XX, U
OyaymmM 4ieHaMm OyneT yaoOHee CChlIaThes Ha CT.
XX n npuaaer cT. XX CyLIECTBEHHOE 3HAUCHHUE.

W3 npuBeneHHOTO BHIIIE aHATN3a KOHKPETHBIX
Clly4aeB, MOXKHO BUAETH, UYTO Cy/eOHas MpaKTUKa
I'ATT / BTO, cBs3aHHas ¢ OKpYKalollei cpeuoi,
mpeTepriena TakoW MPOLECC pa3BUTHS, TO €CThb C
yIIOpa Ha CJIOBECHOM MHTEPIIPETAIINH MOJIO0KEHUHN K
HaJJIeKAIEMy HCIOJIB30BAHHUIO TEIEOTIOTHYECKON
HMHTEpHpEeTalry; OT COCPEAOTOUCHHS] BHUMAHUS HA
MPEUMYIIECTBaX JIMOepaTu3alui TOPTOBIN K IIO-
CTEMIEHHOMY TIOYCPKUBAHUIO BAYKHOCTH 3aIlUTHI
OKpY>Kalomed cpeibl M BaKHBIX HAIIMOHAIBHBIX
MHTEPECOB, BOIUIOLIEHHBIX B 3KOJOTMYECKOM MO-
JINTUKE; C Y3KOH TOYKH 3pEHUs A0 IPOrPECCUBHOU
TOYKH 3pEHUS OOBSCHATH Cepy NMPUMEHEHHUS CT.
XX; OT MpoCTOTO aKIEHTUPOBAHUS BHUMaHUS Ha
MpaBUiIax TOPTOBIIN JO UTHPOBAHUS PUHIIAIIOB U
MOJIOKEHUH 00IIeT0 MEXTyHapOTHOTO TIPaBa, MEX-
JIyHapOJHOTO SKOJOTMYECKOro MpaBa U MEXKIyHa-
POIHBIX IPUPOJOOXPAHHBIX KOHBEHIIMHA TSI TOJIKO-
Banus nonoxkennit BTO, utobwl cornamenus BTO
COTJIACOBBIBAJIMCH C COOTBETCTBYIOIIIMMH MEXAYHa-
POJHBIMU TIPUPOTOOXPAHHBIMH COTJIAIIICHUSIMU; OT
OTHOCUTEJIBHOTO PAa3[eICHHUs] OTHOLICHUM MEXIy
TOPIOBJIEN U OKPY’KaloIIEH Cpeaoi /10 akieHTa Ha
CKOOPJIMHUPOBAHHBIX OTHOIICHUAX MEXIy HUMH U
peanu3anuu Uene yCTOMYMBOro pa3BUTHUA.

DTOT mporiecc pa3BUTH Mpooirkaercs. Tak, ¢
OIHOUW CTOPOHBI, OH OTPaXKAaeT BIUSHUE TCOPUU U
MPaKTUKH YCTOWYHUBOTO PA3BUTHS B 00JIACTH MEXK-
JyHapOJHOTO TIpaBa Ha cyneOHyro npaktuky BTO;
C Ipyroii CTOPOHHI, cyneOHas npaktuka BTO Tak-



T. @y u ap.

JKe SBIISCTCS BaXKHOW YacThIO 00JacTH MEXKIyHa-
POJTHOTO MpaBa, MO3TOMY OH Takxe Oyjer B 3Ha-
YUTEILHONH CTEIMEHH CIOCOOCTBOBATH Pa3sBUTUIO
MEXIYHApOIHOTO MpaBa ¢ TOYKU 3PEHUS YCTONYH-
BOTO Pa3BHTHSI.

[ocpenctBom cynebHOrO pa3dupaTenbCTBa
TOPTOBBIX CIIOPOB, CBS3aHHBIX C OKpPY’KaroIIeH cpe-
IIO¥, ATEHTCTBO TI0 yperyInpoBaHuio criopoB BTO

COYETACT IMOJIOKEHUS 00 «OOIINX UCKITIOYCHHUSIX)» C
COBPEMEHHBIM MEXKTYHAPOIHBIM IIPABOM U MEXKITY-
HApOJAHBIMU KOHLIEONIMSAMHM 3aLUTHl OKPYKaroUIeH
Cpelbl C MOMOIIBIO METOI0B IOPUANYECKOH UHTEP-
IpeTaluy [UId CO3JaHus IPHUMEHUMOTrO IIpaBHia
akosiornyeckoi crareu BTO, xotopoe mMoxeT 1u-
HaMHYeCKH COaJaHCUPOBATH CBOOOAHYIO TOPTOBIIIO
U 3aIIUTY OKPY Kol cpebl.
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REGULATORY SPACE AS A FACTOR OF CHANGE
OF INTERNATIONAL INVESTMENT TREATY REGIME

At present time, the quest of balance between public and private interests under investment treaty
provisions has become a serious challenge for all of the concerned parties, namely for host states, foreign
investors, arbitral tribunals, scholars and arbitration lawyers. This quest is driving the international invest-
ment treaty regime to drastic changes. In this sense, this Article aims to determinate the role of regula-
tory space factor in the light of changing investment treaty jurisprudence. For this purpose, the Article
analyses current fundamental shifts in international investment treaty regime and attempts to explain the
roots of these shifts, inter alia, by focusing on the regulatory space factor. It reveals the drawbacks of
current treaty regime, the lack of balance between regulatory space and investment protection, the role
of the regulatory space in new investment treaties. In conclusion, it would argue that regulatory space
plays a pivotal role in overall shifts of treaty regime. It could not resolve the current issues of balance in
the treaty regime, but to some extent will serve to strike a balance between the regulatory space and the
investment protection. The scientific novelty of the article is determined by the fact that this research
attempts to justify the determination of factor of regulatory space in changing investment treaty regime
by building a chain of roots of the matter and further development. The subject of the research is inter-
national investment law, particularly treaty regime. The Article employs doctrinal methodology to legal
research from the perspective of historical, comparative and empirical analysis. The research under this
Article is text-based and if applicable supported by the results of empirical studies.

Key words: investment treaty regime, regulatory space, investment protection, foreign direct invest-
ment, host state, investor, arbitration tribunal, ICSID, BIT, MIT, UNCTAD.
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Mapwu naTwanbiM aTbiHAAFbI AOHAOH YHMBEPCUTETI,
M. Hapik6aes Kasl'3Y, Hyp-CyataH K.
e-mail: k_bagdat@kazguu.kz
KabbiAAayllbl MEMAEKETTEPAIH, peTTey KYKbIFbl
XaAbIKAPaAbIK, UHBECTULLUSIABIK, KEAICIMAEP PEXUMIHIH,
e3repic hakTopbl TYPFbICbIHAQ

KasipriyakpITTaMHBECTULMSAABIK KEAICIMAEPAIH epeXXeAepi asiCbIHAQ MEMAEKETTIK KOHE XKeke MyAAEAep
apacbiHAAFbl TEMe-TEHAIKTI KaAMblHa KEATIPY OapAblK, MYAAEAI TapanTap, atan alTKaHAa KabbIAAQyLLbl
MEMAEKETTEP, LUETEAAIK MHBECTOPAAP, apOUTPKABIK, COTTap, FAAbIMAAD XXOHE TOPEAIK 3aHrepAep YLUiH
KYPAEAI AMAEMMaFa aHaAAbI. TEHrepiMAi i3AeY XaAbIKApaAbIK, MHBECTULIMSIABIK, KEAICIMLLIAPT PEXMMIHIH
KypT e3repyiHe akeaeai. Ocbl e3repicke opar, 6yA MakaAaHblH MaKCaTbl — MHBECTULMSIABIK, KEAICIMAEp
ToxipubeciHe acep eTy TypfbiCbiHaH KaObIAAQYLLIbI MEMAEKETTEPAIH PeTTeYLL KYKbIKTapblHbiH POAIH
aHbIKTay. MaKaAaAa XaAbIKapaAbIK, MHBECTULMSIAIK, KEAICIMAEP PEXXUMIHAET COHFbl MaHbI3AbI ©3repicTep
TaAA@HaAbl. ATar alTKaHAQ, KabbiAAQyLibl MEMAEKETTEPAIH peTTeylli (hakTopblHa Hasap ayAapblAaAbl
>)KOHEe KOAAAHBICTaFbl LUAPTTBIK, PEXMMHIH KEeMLUIAIKTEePIH, peTTeylli KeHICTiK MeH MHBeCTUUMSAAPADI
KOpFay apacblHAAFbl TeMNe-TeHAIKTIH G0AMaYbIHbIH CeOenTepiH >XaHe XKaHa MHBECTULMSIABIK, KEAICIMAEPAE
KabbIAAQYLIbI MEMAEKETTEPAIH PeTTeylli KyKbIKTapblHbH, POAIH TYCIHAIPEAI. MakaAaHbIH  FbIAbIMM
>KaHAAbIFbl 3ePTTEYAE AMAEMMAHbIH, CeOenTik GanAaHbICbIH >XOHE OAapPAbl 8pi Kapan AambITy apKblAbl
MHBECTULIMSABIK, KEAICIMAED PEXMMIHAEr e3repictep TypfbICbiHAaH peTTeylli KeHICTiK (PaKTOpbIHbIH
aHbIKTAaMaCbIH Heri3aeyre TaAMbIHbIC XKacalTbIHAbIFbIMEH aHbIKTAaAAAbl. 3epTTey HbiCaHbl — XaAbIKAPaAbIK,
MHBECTULIMSABIK, KYKbIK, aTan aiTKaHAQ MHBECTULMSIABIK, KEAICIMAEPAIH PEXKMMI.

KopbITbIHABIAQ KEAE, aBTOP KAObIAAQYLLbI MEMAEKETTEPAIH PETTeyLli KYKbIKTapbl WApPT pPexu-
MiHiH Kasipri mMaceAeAepiH wiewe aAManAbl, Gipak, 6GeAriai 6ip Aspexkeae peTTeylli KeHICTIK neH
MHBECTUUMSIAAPAbIKOPFay apacbiHAAFbl TEME-TEHAIKKE KOAKETKI3yre KOMeKTeceAi Aen TY>KbIPbIMAAMAbI.
Makanaaa Tapuxm, CaAbICTbIPMaAbl XK8HE SMMMPUKAAbIK, TaAAQY TYPFbICbIHAH KYKbIKTbIK, 3€PTTEYAIH
AOKTPUHAABIK, 8AICI KOAAaHbIAaAbl. OCbl MakaAaAarbl 3epTTey MOTiHre HerispeAreH >XKeHe MYMKiH
BGOAFaH >KaFAaMAQ SMIMMPUKAABIK, 3€PTTEYAEPMEH PACTaAAAbI.
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PeryAasitopHble npaBa NpMHUMaIOLLMX FOCYAAPCTB
Kak pakTop M3MEHEHUsI peXxuma
MEXAYHAPOAHbIX MHBECTULLMOHHDBIX COTAALLIEHMI

B HacTosiluee Bpemsi BOCCTaHOBAEHME 6GaAaHCa MEXAY TOCYAAPCTBEHHbIMU M YaCTHbIMM
MHTEpecamMn B pPamKax MOAOXEHWI MHBECTMLMOHHbIX COTAALIEHWIA CTAaAO CEPbE3HOM AMAEMMON AAS
BCEX 3aMHTEPECOBAHHbIX CTOPOH, 3 UMEHHO AAS MPUHMMAIOLLIMX FOCYAQPCTB, MHOCTPAHHbIX MHBECTOPOB,
apOUTPAXKHBIX CYAOB, YUEHbIX M apBUTPakHbIX OPUCTOB. [Monck 6araHca BEAET K PE3KOMY M3MEHEHMIO
pexkMma MeXXAYHapPOAHOrO MHBECTULMOHHOIO COrAalleHns. B cBeTe Takoro M3MEHEHWs LeAb
HaCTOSLWeN CTaTbM HanpaBAEHA Ha ONPEAEAEHNE POAM PETYASITOPHbIX NPaB MPUHUMAIOLLMX FOCYAAPCTB
C TOUKM 3PEHMS BAUSHMS HA MPAKTUKY MHBECTULMOHHbIX COrAalleHnin. CTaTbsl aHAAM3MPYET NMOCAeAHME
CYLLECTBEHHbIE M3MEHEHMS B PEXNME MEXKAYHAPOAHBIX MHBECTULMOHHbIX COrAalleHni. B yacTtHocTu,
oHa pokycupyeTcs Ha (haKTope PEeryAsTOpHbIX MpaB MPUHMMAIOLLMX FOCYAAPCTB M OObSCHAET
HEeAOCTaTKM TEKYLLEro pexknma MHBECTULMOHHbBIX COrAALLIEHWI, MPUYMHBI OTCYTCTBUS 6anaHCca MexXAyY
PEryASTOPHbIMM MPaBamMy MPUHUMAIOLLMX CTPAH M 3aLLMTON MHBECTMLUMI, POAb PEryASTOPHbIX Npas
NPVHMMAIOLWMX FOCYAAPCTB B HOBbIX MHBECTMLMOHHBIX COrAdlleHmax. HayuyHas HoOBM3HA cCTaTbu
OMPEAEASIETCS TeM, UTO B AQHHOM WCCAEAOBAHUM AEAAETCS MorbiTka 06OCHOBATb OMpeAeAeHue
hakTOpa PEryAaTOpPHOro NPOCTPAHCTBA B CBETE M3MEHEHWIA pexkMma MHBECTUMLMOHHbIX COrAALLIEeHUI
NyTeM BbICTPAMBAHMS MPUYMHHO-CAEACTBEHHbIX CBSA3€M AMAEMMbl M WX AAAbHEMLLEro pasBUTUS.
[MpeAMeTOM NCCAEAOBAHMS SBASIETCH MEXAYHAPOAHOE MHBECTULMOHHOE MPABO, B YAaCTHOCTM PEXUM
WHBECTULMOHHbBIX COrAalleHui. B 3akAloueHne aBTOp MPUXOAMT K BbIBOAY, YTO PEryAsTOpHble
npaBa rocyAapcTBa MMEIOT 3HAUUTEAbHOE BAMSHME HA M3MEHEHWS pPeXXMMa MHBECTMLIMOHHbIX
coraalleHunit. PeryastopHoe npocTpaHCTBO HE MOXKET peLlnTb TeKylme npobAembl GaraHca B pexxmme
MHBECTULIMOHHbIX COrAALLEHMI, @ B HEKOTOPOW CTeneHn GyAet cnocobCTBOBaTb AOCTUXKEHMIO HaraHca
MEXAY PErYASTOPHbIM MPOCTPAHCTBOM M 3aLLMTON MHBECTULIMIA. B CTaTbe NprMeHseTCs AOKTPUHAABHbBIN
MEeTOA MPaBOBOr0 MCCAEAOBAHUS C TOUKM 3PEHMS MCTOPUYECKOrO, CPABHUTEABHOIO U 3MMMPUYECKOTO
aHaAm3a. MccaepoBaHKWE MO AQHHOM CTATbe OCHOBAHO Ha TEKCTE M, €CAM MPUMEHNMO, MOATBEP>KAAETCS
pe3yAbTaTaMM IMMMPUUYECKMX MCCAEAOBAHWUIA.

KAloueBble cAOBa: pexmmM  MHBECTMUMOHHBIX COFAALLUEHMIA, PEryAsSTOpHOEe MNPOCTPAHCTBO,
3alUMTa MHBECTULMIA, MpPSMble MHOCTPAHHblE MHBECTULIMM, MPUHUMAIOLLEE FOCYAQpPCTBO, MHBECTOP,
ap6uTpaxkHbin TpubyHaa, ICSID, BIT, MIT, UNCTAD.

Introduction

The nature of investment treaties has begun to
change. It could be seen in the light of the recent
termination and withdrawal from treaties by a num-
ber of states, revision of treaty clauses, and conclu-
sion of a new wave of balanced treaties (UNCTAD
2019). Several factors have been pointed out by
scholars as main factors of this change (Sornara-
jah 2011; Kaushal 2009; Mills 2011). They include
overall shift in a political and economic landscape
between developed and developing states, the domi-
nant power of arbitration in the interpretation of
treaty provisions, one-sided investment protection
focused provisions of treaties, restriction of sover-
eignty and regulatory space of host states.
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Flaws of current investment treaty regime

International investment treaties have been
playing a crucial role in providing protection to for-
eign investors in the host states. In addition to this
role, international investment treaties enforce the
host states to make their regulatory framework more
transparent, stable, predictable and secure in rela-
tion to foreign investors (UNCTAD 2003, 91).

A lack of protection provided by customary
international law and uncertain foreign investment
protection laws of the host states principally has
led developed states to conclude investment trea-
ties with developing states (Kaushal 2009, 513).In
this sense, investment treaty provisions have been
designed to ensure investment protection guarantees
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for foreign investors in addition to those contained
in the host states’ national system (Dolzer 2005,
953). Investment treaty represents that foreign in-
vestor’s property and contract rights are protected
and enforceable under international law (Kaushal
2009, 513; Elkins et al 2008, 825). Therefore, at the
outset, the investment treaty regime was driven by
developed states as a tool to reduce the political risk
for investments of companies of home states in the
host states.

Earlier 1960s the World Bank and Interna-
tional Monetary Fund took the lead to address the
emerging international legal framework of foreign
investment, pointing to its mandate and to the link
between economic development, international coop-
eration, and the role of private international invest-
ment (Dolzer 2015, 7; Muchlinski 2009, 38). Thus,
the treaty regime initially made a clear focus on the
rights of investors and responsibilities of host states
in the provision of protection to alien’s property. To
achieve the goal, classic investment treaties incor-
porated standards of treatment such as fair and eq-
uitable treatment, expropriation, national treatment
and most favoured nation. If the host state expro-
priates the investment, changes applicable govern-
ing laws in relation to foreign investors, restricts the
transfer of profits or takes discriminatory measures
against a foreign investor, then the foreign investor
may bring a claim for compensation of damages or
deprived investment. These standards of treatment
have binding obligations on host states by constrain-
ing their national regulatory sphere of action.

Moreover, the focus of protection under invest-
ment treaties covered not only the post-establish-
ment phase of investment, but also admission. In the
light of such a clause, the host state has an obligation
to treat foreign investors not less favourable than
their own nationals. This goal has been achieved
through proper incorporated national treatment and
most-favoured nation clauses.

Initiatives of the World Bank brought to a search
of a dispute settlement mechanism which resulted in
the adoption of the Convention on the Settlement of
Investment Disputes between States and Nationals
of Other States (ICSID Convention) establishing the
International Centre for Settlement of Investment
Disputes (ICSID) in 1965 (Dolzer 2015, 7). It pro-
vided investors of the ICSID member states to seek
a remedy before ICSID tribunal.

The classical investment treaty regime of the
past decade has addressed only issues of foreign
investment protection. At the same time, invest-
ment treaties are understood to attract and promote
foreign investment by reducing the discrimina-

tion and unpredictability of state actions (Dolzer
2005, 953). Therefore, this regime was expected
to contribute to the development of the host states
economy through transfer of capital, technology
and skills.

However, the assumption that investment trea-
ties promote investment flow has been subject to the
observation of numerous studies. These studies have
come divergent outcomes on the correlation between
the investment treaties and foreign investment flow,
thus positive effects of the investment treaties on the
promotion of foreign investment have been doubted
(Kaushal 2009, 525; UNCTAD 1988, 1998, 2003;
Driemeier 2003).

In the light of this regime to date over 3000
bilateral (BITs) and multilateral investment trea-
ties (MITs), including trade-investment partnership
agreements have been concluded. The majority of
current BITs and MITs were negotiated during 1960
to 1990s based on a narrow investor protection mod-
el stemming from the 1962 OECD Draft Convention
on the Protection of Foreign Property.

What is a regulatory space?

The meaning of regulatory space in internation-
al investment law is used interchangeably with the
concepts of sovereignty, national space, regulatory
rights, right to regulate, police power, regulatory
autonomy, regulatory measures and regulatory free-
dom of states to regulate (Mann 2003, 211).

In general, the term is reflected as attribute of
sovereignty under international law that represents
freedom of state to involve in political, economic,
legislative and other regulatory activity as the state
sees fit.

In terms of sovereignty, the term is related to the
concept that decision making authority and power
of a state to legislate should not be allocated to pri-
vate investors and international arbitration tribunals
(Kaushal 2009, 511). In particular, sovereignty is
understood as the superiority of national and gov-
ernmental power.

In recent scholars’ contributions, this term is
widely mentioned as a right to regulate. It is under-
stood as the right of the host state to regulate for-
eign investment in order to promote domestic priori-
ties and to protect the public welfare from possible
negative impacts of foreign and domestic invest-
ment. More narrowly the term is discussed in recent
scholar contributions, where the term is defined as
the legal right of the host state that permits it ex-
ceptionally to regulate in derogation of international
commitments it has undertaken in the framework of
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investment agreements without incurring a duty to
compensate (Titi 2013, 33).

General limitation of the regulatory space

As an ordinary international agreement, the
investment treaty reduces the scope of sovereignty
for state parties of the treaty. There are two common
ways of limitation of the regulatory space by the
investment treaty.

Firstly, the nature of the investment treaty
functions to define and narrow the permissible types
of domestic administrative regulation to which
foreign investors could be subject. This limitation
on the host state’s administrative right to regulate
in the public interest covers not only economic
matters, but also extends to environmental, tax and
labor as well. In this sense, host states are obliged to
bring their domestic legislation into a balance with
a treaty regime (Dolzer 2006, 954). Such limitation
is a response to the investors’ concern for the
predictability and stability of the legal framework of
the host state governing the investments.

Secondly, investment treaties virtually permit
any type of public policy regulation affecting foreign
investors to be challenged before international
arbitration tribunals. In this way, investment treaties
limit the power of the host state to subject foreign
investors to its domestic legal system.

Excessive limitation factor

There is rising public concern about excessive
limitation of regulatory space by investment treaty
provisions. Inter alia, it is about the suitability and
the legitimacy of the existing international invest-
ment law system for dealing with the tension be-
tween investment protections and competing for the
right to regulate host states. This is due to the fact
that the functioning of the investment treaty regime
has become no longer suitable for the host states. In
particular, extensive investment protection focused
treaty regime led to an increase in arbitration dis-
putes over the world (Kingsbury and Schill 2010;
UNCTAD 2003). The broadly worded and open-tex-
tured standard provisions of investment treaties pro-
vided foreign investors with the right to challenge
nearly any regulatory measure regardless legitimate
or not, as well arbitral tribunals with significant dis-
cretion in interpreting obligations of states towards
their treatment to foreign investors (Roberts 2010,
179-225).

In theory, treaty parties are supreme when cre-
ating the law and tribunals are supreme when ap-
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plying it in particular cases. In this sense, tribunal
awards in particular cases informally contribute to
the interpretation, and thus the creation of law (Rob-
erts 2010, 179-225).

However, there are two critical issues for the
host states on this. In the first place, it is frequent-
ly difficult for tribunals to set criteria to determine
whether a breach has occurred and thus a host state
is liable to compensate. A concern is that treaty pro-
visions may unduly expose states to compensate
investors for non-discriminatory, legitimate laws,
regulations, and administrative decisions adopted to
sustain public welfare. Determination of borderline
between legitimate regulatory rights and discrimi-
natory measures was widely discussed in earlier
arbitration cases (Tecmed 2003, Metalclad 2000,
Methanex 2005). Currently, a significant share of
arbitration disputes on challenging the regulatory
space is primarily related to regulatory measures on
sensitive sectors such as environment, energy se-
curity, climate change, the ban on tobacco and etc.
(Philip Morris 2017; Charanne Construction 2016;
NextEra Energy 2019; Eiser Infrastructure 2017;
Novenergia II 2018; Masdar Solar 2018; Antin En-
ergia 2018). Merely the Kingdom of Spain is facing
over 40 arbitration disputes for regulatory measures
in the sector of renewable energy under the Energy
Charter Treaty.

In the second place, for states any investment
dispute in arbitration involves financial stakes large
enough despite win or lose outcomes of the dispute
(Muchlinski 2009, 347-378). Since even a single
award can place “onerous” demands on the budget-
ary resources of states (Muchlinski 2009, 347-378).
As aresult, host states, mostly developing states had
to pay a high cost of national sovereignty instead of
foreign investment flow (Elkins et al 2008, 299).

New wave of treaties

A factor of regulatory space, inter alia, has
been leading to a nascence of new investment
treaty regime. The new investment treaty regime
is intended to shift well entrenched investment
protection focused treaty regime. It is meant that
new treaties should resolve the accumulated issues
of the current investment treaty regime. Primarily,
it should preserve the host state’s regulatory space
in the public interest, balance investor rights and
duties, acknowledge the importance of sustainable
development and environmental goals (Muchlinski
2016, 41).

International organizations such as UNCTAD
and the Commonwealth Secretariat took the leading
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role in developing guidelines for the design of new
investment treaties. At the same time, model treaties
have also been designed by the United States,
Canada, Norway and ASEAN member states. There
are also newly designed treaties such as the US-EU
Transatlantic Trade and Investment Partnership
(TTIP), Trans-Pacific Partnership (TPP) Agreement
and Canada-EU Comprehensive Economic and
Trade Agreement (CETA), which have reconsidered
approaches on standards of protection.

These recent negotiated treaties have sought to
safeguard the state’s regulatory space and regulatory
autonomy by narrowing down and clarifying treaty
guarantees, and by limiting the opportunities for
a broad interpretation of protection standards
by arbitral tribunals. Newly designed treaties
use renewed and novel approaches in relation to
the preservation of regulatory space. Common
approaches include:

* an explicit confirmation of the host state’s
regulatory rights;

* more precise definitions of investment and
investor, standards of treatment, general exceptions
clauses;

+ affirmation of other non-investment values
and concerns such as protection of labor and
environment;

* more precise dispute settlement clauses on
access to ISDS;

* provisions curbing arbitral tribunal’s power
to interpret the investment treaty.

Kazakhstan’s perspective

In the context of this topic, the Article notes
that the issue of the regulatory space is important
also for Kazakhstan. To date, Kazakhstan has
concluded over 40 (forty) bilateral investment
treaties on the encouragement and reciprocal pro-
tection of investment (Ministry of Foreign Affairs
of the Republic of Kazakhstan 2020). There are
also multilateral treaties that contain investment
protection provisions such as the Energy Charter
Treaty and the Eurasian Economic Union Treaty.
The majority of them were concluded between
1992 and 2005, which based on the old invest-
ment treaty regime.

In the framework of these investment treaties,
Kazakhstan is Respondent in 19 (nineteen) interna-
tional investment arbitrations (Investment Policy
Hub of UNCTAD, 2020). 5 (five) of them were ini-
tiated under the Energy Charter Treaty and 7 (seven)
of them under the bilateral investment treaty be-
tween Kazakhstan and the United States.

One of the most challenged treaties is the En-
ergy Charter Treaty that Kazakhstan is a member
state. As recent trend demonstrates that investors
overly rely on the substantive protection provi-
sions of the Energy Charter Treaty to protect their
investments in the host states. To date 125 invest-
ment disputes have been raised under the Energy
Charter Treaty. According to statistics of the Ener-
gy Charter Treaty, over the last two years, 50 appli-
cations for arbitration have been submitted under
the Energy Charter provisions (The Energy Charter
Secretariat information). From 2015 to 2019 years
60 arbitration claims were submitted against host
states under the Energy Charter Treaty. It brought
an overwhelming burden for member countries in
the protection of their public interests and imple-
mentation of internal laws.

The trend raises a matter of concern among
member countries about harmonizing investment
protection provisions towards their regulatory rights
and striking a balance between them. In 2018, the
Energy Charter Conference has started the long-
awaited negotiations on the modernization of the
treaty. Ten topics have been adopted by the Energy
Charter Conference for discussion and further elab-
oration of viable solutions for member states. One
of the included 10 topics is the right to regulate, i.e.
regulatory space issue.

Conclusion

This article attempted to explain current
fundamental shifts in international investment treaty
regime and the roots of these shifts, inter alia, by
focusing on the regulatory space factor. The Article
demonstrated the drawbacks of current treaty
regime, the lack of balance between regulatory space
and investment protection, the role of the regulatory
space in new investment treaties. There is a number
of factors which affected this shift such as political
and economic landscape between developed and
developing states, the dominant power of arbitration
in the interpretation of treaty provisions, one-sided
investment protection focused provisions of treaties.
However, massive claims of investors to ISDS on
challenging legitimate regulatory rights of the host
states, inter alia, let to the reconsideration of the
treaty regime.

Currently, states seek to develop new types of
investment treaties that strike a balance between
regulatory space and investor protection. The
number of new model treaties has been elaborated.
There is no doubt that a new wave of treaties will
also touch upon Kazakhstan since most of the treaties
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have been concluded in the late 1990s and 2000s.
Regulatory space matter is also under discussion in
the framework of the modernization process of the
Energy Charter Treaty.

In conclusion, it is argued that regulatory space
plays a pivotal role in overall shifts of treaty regime.

However, it is early to point out the effectiveness
of new treaties on balancing regulatory space and
investment protection, as well as on stopping the
increase of arbitration disputes, but to some extent
certainly, new treaties help to resolve current flaws
of the investment treaty regime.
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RESEARCH ON THE DISPUTE RESOLUTION MECHANISM
OF THE HUI COMMUNITY IN NORTHWEST CHINA

The dispute resolution mechanism of the Muslim community in Northwest China, which is dominat-
ed by religious mediation, is greatly influenced by Islamic law. The author takes two disputes in Muslim
community as examples to explore the characteristics and influencing factors of the dispute resolution
mechanism under the background of Hui Chineseethnic minority culture. The study of the relation-
ship between the informal path of religious mediation and the formal path of official dispute resolution
mechanism brings us a new perspective to understand the religious dispute resolution mechanism of the
Hui Muslim communities in Northwest China.

In addition, what are the problems existing in the dispute settlement mechanism of the northwest
Hui community? Why? This series of challenges and tests also belong to the research scope of this paper.

Key words: Dispute Resolution; Mediation; Hui; Islamic Law; Northwest China.
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KbITaiAbIH, COATYCTIK-0aTbICbIHAAFbl MYCbIAMAH KaybIMAACTbIFbIHbIH,
AQyAapAbI LLELYy MeXaHU3Mi TypaAbl 3epTTeyAep

KbITanAbIH COATYCTiK-6aTbICbIHAAFbI XY31 KaybIMAACTbIKTAPbIHbIH AiHM MEAMALMSFa HerisAeAreH
AQYAQpPAbI LeLly MexaHW3MiHe MCAAM 3aHAApPbl KaTTbl 8Cep eTTi.

ABTop CoatycTik-batbic KbiTaaarbl Xyan KaybIMAACTbIKTapblHAQFbl €Ki AQyAbl MblCaA peTiHAe
apHaribl MOAEHU HETi3Ae AQyAApABI LLIELYAIH cMnaTTaMmaAapbl MeH cep eTeTiH hakTOpAapPbIH TAaAKbIAQY
YWiH araabl. PecMn emec Meamaums MEH PECMM AayAapAbl LeWy TeTiKTepi apacbiHAaFbl 6aiAaHbICTbI
3eptTey 6isre CoatycTik-batbic KbiTanaarbl Xyai KaybIMAACTbIKTAPbIHbIH, a3aMaTTbiK, AAyAAPAbI LeLy
MexaHU3MiHe >KaHa Ke3KapacC KaAbINTaCTblpAbl, COHbIMEH Katap OyA a3amaTtTblk, AdyAapAbl LieLly
MEXaHM3MIH TYCIHYAiH MaHbI3Abl DAICI CaHaAAAbI.

CoHpant-ak, CoatycTik-batbic  KbITaparbl  Xya  KaybIMAQCTbIKTAPbIHbIH ~ AQyAApblH  LeLly
MexaHU3MIHAE KaHAal npobAaemanap, cebentep 6ap XoHe OHbIH aAAbIHAA TypFaH GipkaTap CbiHakTap
A OCbl TE3UCTIH WeHbepiHAE.

TyHiH ce3aep: AayAapAbl Leuly, MeAnaumsl, Xyar 3THUKaAbIK, TOObl, MCAaM KYKbiFbl, COATYCTiK-
batbic KbiTan.
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MccaepoBaHMe MexaHM3Ma pa3peLleHust CopoB
B MyCyAbMaHCKOM coobuiectBe CeBepo-3anaaHoro Kuras

MexaHn3m paspelueHns crnopoB B o6WMHAX Xy3nM Ha ceBepo-3anapse KuTtasi, OCHOBaHHbIM Ha
PEAMIMO3HOM MOCPEAHNYECTBE, HAXOAMTCS MOA CUAbHBIM BAMSIHEM MCAGMCKOrO MpaBa.

ABTOp Geper ABa cropa B oOLMHAxX Xy Ha ceBepo-3ariape KuTtas B KayecTBe NpuUMEpOB,
4YTO6bl OOCYAMTb XapPaKTEPUCTUKM M (DAKTOPbI, BAMSIIOLME Ha paspelleHne CropoB B YCAOBMSIX
0CO60M KYABTYPHOM CpeAbl.M3yueHre B3anMOCBS3M MEXAY HedOpMaAbHbIM MOCPEAHMYECTBOM
M oMLUMAABHBIMM MeXaHM3MamK paspelleHns CMOPOB OTKPbIAO Ham HOBbIM B3rASIA Ha MEXaHW3Mm
paspeLleHns rpaXKAQHCKMX CMopoB B OOLLMHAx Xyl Ha ceBepo-3anase Kutas, a Takxke 3TO BaXKHblit
Cnocob MOHSTb MEXaHM3M paspeLleHnst TPAXKAAHCKMX CMOPOB.
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Research on the dispute resolution mechanism of the hui community in Northwest China

Kpome T0oro, BOnpocs! 0 TOM, KakoBbl MPOOAEMbI B MEXaHM3ME Pa3peLLEeHKs CMIOPOB B COOBLLECTBAX
Xy31 Ha ceBepo-3anaae KuTas, KakoBbl MPUUUHbBI, @ TaKXKe P NPOBAEM U UCMbITaHWIA, C KOTOPbIMU OH
CTAAKMBAETCS, TaK>Ke BXOAST B 06beM AaHHON AMCCEPTALMK.

KAtoueBble cAoBa: paspelleHune CropoB, MEAMALIMS, STHUYECKAs rpynna Xy3n, MUCAAMCKOe MpagBo,

CeBepo-3anaaHbliit Kutai.

Introduction

«The road of rule of law in China must pay at-
tention to the use of China’s local resources, pay
attention to the traditions and realities of China’s
legal culture (Suli2015)»China is a unified multi-
ethnic country, different ethnic groups have formed
their own unique national culture in the long his-
tory. These ethnic cultures contain rich legal norms,
which have had different destinies in the course of
history, with some of which gradually withdraw
from the stage, and some of which continuing to
the present. The Hui, one of the ethnic minorities in
China. It believes in Islam, and its social culture has
been influenced by both Islamic culture and Chinese
Han culture. In daily life, as citizens, the people in
the Hui Muslim community are subject to Chinese
laws and regulations. As parishioners, they are also
deeply influenced by Islamic law. How does the
Muslim community deal with the relationship be-
tween ethnic religious beliefs and national laws?
How does Islamic law affect dispute resolution in
Muslim community? These questions constitute a
unique legal subject to study the resolution of dis-
putes in Hui community. When we explore the Hui
culture from the perspective of law, we can examine
the actual operation of religious law in the Hui com-
munity. In turn, this influence, as a reference, also
reflects the real situation of the operation of state
order in the Hui community. The ultimate purpose
of this study is to help us understand the diversified
legal environment in Chinese society in an inclusive
and rational way, and to think about the relationship
between national law and the special legal culture of
ethnic minorities.

The daily dispute settlement mechanism of the
Hui community in northwest China is rooted in the
soil of the Hui — Islamic culture, so it shows the
characteristics of its ethnic and religion. However,
the civil dispute resolution mechanism of the Hui
community is a part of the multicultural culture of
China’s multi-ethnic country, and it is a local social
tradition operating at the level of dispute-solving.
This article will start from the study of two cases,
try to explore the Hui community’s unique dispute
settlement mechanism prospect. The feature of this
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dispute resolution mechanism is the presentation
of its style, which is the basic element to define
the «identity» of the Hui nationality. The author
will try to accurately describe its content from the
perspectives of mediation type, procedure, subject
and content. This paper will also explore the sub-
tle and complex real relationship between the two
mechanisms in the level of social dispute resolution
through a comparative study with the official way
of formal dispute resolution. In addition, one of the
goals of this paper is to think about the shortcom-
ings of the mechanism. The author will reflect on
and summarize the problems and limitations of the
dispute resolution mechanism. This study is based
on the materials and cases of the Hui communities
in Northwest China.

I. The Cultural Dimension of Civil Dispute
Resolution Mechanisms — A Case-Based Exami-
nation

Case 1: A woman and B man got married in ac-
cordance with Islamic law, without obtaining an of-
ficial marriage certificate. Later, their relationship
broke down and B man said «I divorce you» three
times after the quarrel. A woman believed that ac-
cording to the Shariah law, a divorce is valid if the
man says it three times. A woman later married C
man, and had marriage registered by the govern-
ment. Later B man heard A woman had remarried,
he came and harassed her, saying that remarriage
of A woman was not in accordance with religious
law and that the divorce was not recognized as
valid. A woman couldn’t bear B man’s harassment,
asked a local religious personage to mediate. The
religious man explained the issue of divorce from
the perspective of religious law, advocating that di-
vorcewas valid, but advised A woman to make ap-
propriate financial compensation to B man in order
to completely resolve the dispute. A woman and B
man finally accepted the religious mediation, and A
woman paid B man 30,000 yuan in financial com-
pensation.

Case Analysis: In Muslim community in north-
west China, marriage relationship must first meet
the legal conditions stipulated in the Marriage Law
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of the People’s Republic of China, such as physical
health and age. Then, the couple must register their
marriage at the Civil Affairs Bureau in China, and
after they get official marriage certificate, the mar-
riage will be recognized and protected under state
law. In addition, both parties are required to conduct
and certify the marriage by an imam in accordance
with the customary law of the Hui people, namely
Islamic law, and finally the marriage is recognized
by religious law. Due to the inadequate develop-
ment of economy and education, the people in Hui
Muslim community sometimes pay more attention
to the customary law than the state law because of
their weak awareness of modern law. For example,
A woman and B man just hold a religious wedding
in accordance with ethnic customs, so that «mar-
riage» lost the protection of state law. During mar-
riage dispute, their marriage ended because B man
said « divorce» three times. The direct conflict be-
tween the state law and the Shariah law is embodied
in the proposition of B man that the nature of remar-
riage of A woman is «illegal». A woman and C man
have registered their marriage in accordance with
national legal procedures and have formed a legal
husband and wife relationship. From the perspective
of state law, the facts of the dispute are clear, the le-
gal relationship is clear, and there is no point of con-
tention. But the complexity of realistic environment
and legal resources leads to the parties involved in
the contradictions and conflicts between state law
and Shariah law. This case implies that in the Hui
communities, the state law is not the only authority
for dispute resolution, and the customary law trusted
by the people also holds an significant influence. A
woman had no choice but to seek mediation from
religious person, the imam first addressed the issue
of the legality of the marriagefrom the perspective
of Islamic law, then asked the woman to pay certain
amount of financial compensation for the purpose
of ending of the dispute. The religious figure played
the role of interpreter of Islam law and ended the
dispute finally.

Case 2: A man and B man are neighbors, but
there was a dispute over the ownership of a farm
road. B man has made several pilgrimages to Mecca
for Hajj and is considered a devout Muslim. One
day, B man was prevented by A man in the process
of the construction of the farm road, the two sides
had a physical confrontation. A man wanted the
imam to mediate the matter, saying he was willing
to accept any result. But this proposal was reject-
ed by B man. After investigation, the imam found

that the road was indeed a public agricultural road.
However, B man claimed that he had the homestead
certificate issued by the government and refused to
accept the imam’s mediation. A man finally filed
an administrative lawsuit, and the homestead cer-
tificate was ordered by the court to be revoked by
the government according to law due to falsification
of material and illegal procedure. B man used the
homestead certificate to escort his occupation of the
road, and even refused the mediation of the religious
authority was condemned by public opinion.

Case analysis: In this case, the identities, atti-
tudes, behaviors of the parties and the reaction of
public opinion provide us with a perspective to un-
derstand the civil dispute resolution mechanism in
Hui community. After the dispute occurred, A man
wanted to request the religious authority to medi-
ate, but was rejected by B man. B man, as a Muslim
who has performed Hajj many times, but he refused
the imam’s mediation. This shows that the media-
tion of religious authority is not necessarily an ef-
fective means of dispute resolution even for believ-
ers. In fact, the reasons for refusing the mediation
of religious authority are: first, the interests of the
parties cannot be satisfied; second, there are alter-
native solutions; third, there is a lack of trust in the
religious authority. B man knew that the homestead
certificate enabled his claim to be recognized by
state laws, and it was his knowledge of the validity
of state laws that led him to refuse the mediation of
religious authorities. This means that the influence
of Islamic law and religious authority is limited.
People’s choice is not always guided by religious
values, and B man’s rejection of the mediation of re-
ligious authority was in fact a rational choice in line
with its practical interest. The attitude and behavior
of A man, the mirror image of B man, revealed the
religiously meaningful orientation of the parties in
their choices. These two different choices show that
there is a mixed state of eistence of state law and re-
ligious law, practical interests and religious morality
in the Hui community. The attitude of «accepting
any outcome» is based on A man’s trust in religious
authority and his affirmation of the religious media-
tion method. He believed that the product of such a
procedure is always just. Even though the final re-
sult was not in the interests of A man, A man still
chose to accept the result of mediation. A rejected
the tendency to instrumentalize the mediation pro-
cess by religious authority and incorporated the sec-
ular dispute-of-interest process into his own sacred
(religious) experience.
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. Characteristics of civil dispute settlement
mechanism in northwest Hui community

1.Mainly in civil and commercial affairs

Civil and commercial disputes are the most com-
mon type of disputes that this mechanism applies to.
This is not only related to the nature of civil and
commercial disputes, but also closely related to the
«power hierarchy» between the civil dispute resolu-
tion mechanism and the official dispute resolution
mechanism. Civil and commercial actions can maxi-
mize the respect for the principle of «autonomy of
intent», is characterized by «the parties mutually in-
dependent and equal legal status, and in most cases
the occurrence of civil legal relationship depends on
the meaning of the parties» (Liang Huixing.2015),
this kind of “freedom of civil law» provides the ap-
plication space for the civil, local, informal dispute
resolution procedure. In addition, in China, Islamic
law has no power to interfere in legal disputes in-
volving administrative and criminal relations. The
fundamental reason is that in administrative disputes
or criminal disputes, there will be the inevitable di-
rect intervention of official agencies. Sharia law has
no legitimacy and no capacity or resources to deal
with such disputes.

2. The dispute resolution procedure is based on
mediation

Most of the people in the Hui community are
willing to choose the mediation as the main way of
dispute resolution, and the concept of «peace is the
most precious» runs through the process of dispute
settlement. The reasons behind this are as follows:
First, the influence of the concept of «peace is the
most precious». This concept of peace is the result
of the joint action of Islamic culture and Chinese
traditional culture. The concept of «peace» urges the
parties involved in the dispute to solve the dispute in
amoderate way, which provides an ideological basis
for the application of mediation procedures. Second,
the unique nature of civil mediation makes it more
popular. Mediation is the application of relevant so-
cial norms with the intervention of a third party, «to
promote understanding and compromise through
understanding and reasoning of disputes(Jiang Wei
2015). «Therefore, mediation has a series of advan-
tages, for example, mediation is more convenient,
the voluntary principle of mediation makes it easier
to be recognized and implemented, mediation can
take into account the difficulties and feelings of both
parties, mediation provides an opportunity to release
the emotions of the parties, etc. Third, the society
provides rich mediation resources, the presence of
religious authorities such as imams and great reli-
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gious tradition in the Muslim community all pro-
vide a guarantee for civil mediation. The mediation
of religious and moral authority has also gained
the trust of the society. Many people believe that
it safeguards the legitimate interests of the parties
and the procedure is fair and reliable. Fourthly, the
unfamiliarity and distrust of the official institutions
represented by the court also lead to the reliance on
civil mediation. During the author’s investigation,
some people expressed negative attitudes towards
the official dispute resolution mechanism, such as
concerns about corruption, unfamiliarity with pro-
cedures, consideration of economic rationality, etc.

3. Islamic culture plays an important role

In the civil dispute resolution process of the
Muslim community, the Islamic doctrine Shariah
based on the Quran and the Hadith plays an impor-
tant role. In many cases, the religious authorities,
acting as mediators, have mostly cited the Koran
and the Hadith. The concepts such as «Islam is
peaceful» and «Muslims are brothers and sisters» in
the doctrines provide the ideological basis for the
settlement of disputes, while the specific provisions
of the Shariah law provide the rules and guidelines
for the final settlement of disputes. Islamic culture is
an important source of norms and ideas for the civil
dispute resolution mechanism of the Muslim com-
munity. The social culture of the Northwest Muslim
community is deeply influenced by Islam, and the
Shariah, as a social norm, is well developed, pro-
viding a detailed internal legal resource for religious
personnel such as imams to resolve civil disputes.
«Allah has decreed for you that you may not go
astray. (4:176) « Islamic law is the sum total of the
legal norms related to faith, morality, law, politics,
economy and other elements of human society with-
in the scope of Islam. In northwest Muslim com-
munities, Islamic law still plays the role of «soft»
social norm in the form of ethnic customary law and
etiquette education.

4. Mediation shall be based on the conviction of
the parties

Voluntariness is the «basis of legitimacy(Jiang
Wei.2015) «of mediation. As a way of dispute reso-
lution, civil mediation always takes the voluntari-
ness of the parties as the basic condition. Mediation
by religious authorities also conforms to this prin-
ciple. The parties have the right of control over the
mediation procedure: the initiation, operation and
implementation of the mediation procedure require
the acceptance of the parties. However, as «social
beings», the principle of voluntariness of the parties
is also influenced by the cultural environment and
social public opinion.
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(1) If the interest demands of the parties are ob-
viously contrary to Islamic law, the religious peo-
ple will deny the legitimacy of the demands, such
as disputes over usury, drugs, gambling debts, etc.
Some of the normal claims protected by secular law
may not be treated fairly. Commercial practices,
such as the sale of alcohol and tobacco, are protect-
ed by State laws such as civil law, but under Islamic
law they are considered to be religiously illegal. Is-
lamic law prohibits alcohol and tobacco, making it
difficult for religious authorities to mediate in such
disputes. This will have a negative impact on the
secular interests of the parties. In such cases, the
parties will often choose the non-religious dispute
resolution approach to avoid their interests being
compromised because of religious ideas.

(2) A religiously respectful environment has an
impact on the «voluntariness» of the parties con-
cerned. If the parties’ demands are obviously con-
trary to Islamic law, these «devianty» behaviors will
be difficult to be recognized by religious morality,
and their interests will be more difficult to be treat-
ed equally in the mediation. If the parties reject the
religious mediation in an «arrogant» manner, they
will be subjected to public pressure from the com-
munity. This is more obvious in the Hui community
in the acquaintance society. The parties concerned
are also affected by their self-identity cognition. As
Muslims, the parties have a psychological process
of self-discipline mediated by religious authorities,
and sometimes they will accept the results that do
not conform to their rational and secular interests.
The reason for this phenomenon is that Islamic law
has religious morality and secular legal behavior
or interest appeal, which cannot be treated fairly in
specific religious culture.

5. Community law promotion: The application
of State law in the mediation process

Apart from taking the doctrines of Islam and
Sharia law as the main content of dispute mediation,
imams and other religious personages will also
cite the provisions of State laws, which makes the
civil mediation have the function of promotion the
State law. Imams do not always play the sole role
of interpreters of Islamic law. In addition to the
interpretation of Islamic law, imams will also use
the method of interest measurement, as well as the
use of provisions of state law and other methods
to demonstrate, to enhance the legitimacy and
rationality of their views. In invoking the provision
of State law as arguments, the imams have played
the function of promotion of the State law. In
particular, in China, imams’ promotion work, which
also implies the political reality and religion’s state

in front of the state authority. Therefore, the citing
of state law will also play a role of «political self-
protection». In terms of effect, the imam’s use of
pluralistic mediation norms, including the provisions
of state law, can better adapt to the complex social
reality and facilitate dispute’s resolution.

6. Mediation subjects are not limited to religious
imams

Some studies have focused excessively on the
imam’s mediating role as a religious authority,
implying that the imam seems to have a monopoly on
dispute resolution power in the Muslim community.
In fact, the imam’s role is important but not the only
mediator. Family elders, hajis, or others of prestige
can also partially replace the imam’s functions. First
of all, religious mediation is not the absolute way,
and the representatives of religious authorities are
also diverse. Although the imam’s identity and work
nature are closely related to the cause of Islamic
culture and can be regarded as a typical representative
of religious authority, other mediators should not be
ignored. There are alternative religious authorities
to the imam, such as tutors of Sufi sects, family
elders of rural communities, Haji Muslims, etc. The
other reason is the non-monopoly of interpretation
of Sharia law. As the religious intellectual class,
imams have the qualification to interpret the
Shariah, but there is no monopoly of the religious
class on Shariah interpretation. Islam does not have
a medieval Catholic hierarchy. The Koran could be
studied by ordinary believers, and the Shariah law
can be understood and interpreted by those familiar
with it (even by ordinary believers). Sometimes
there are situations where the results of mediation
by different religious authorities contradict each
other, and the final outcome depends on the exercise
of the final decision of the parties, according to the
fundamental principle of voluntary mediation.

"|. The relationship between civil mediation
and official mediation

1. The
cooperation

Compared with the formal, compulsory,
political and legal official mediation, the dispute
resolution mechanism of the Hui community, which
is mainly based on the method of «mediationy,
belongs to the informal, non-compulsory and
cultural dispute settlement path. The two types of
dispute resolution have their own characteristics,
but both aim to resolve disputes and stop the trouble.
What is the relationship between them? There are
many similarities and differences between the civil

coexistence of competition and
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mediation mainly based on religious mediation
and the official mediation mainly based on court
mediation in terms of mediation scope, mediation
procedure, execution power and mediation purpose.

The two paths of dispute resolution inevitably
face the situation of competition. The formal route
relies on the machinery of the state for its authority,
while the informal route relies on religion and
custom for its vitality in the community. Both dispute
resolution paths have instrumental properties. The
competitive relationship is tense, but there is also
the hope of cooperation in the competition. The
complexity of the real world provides the possibility
for the combination of different forms of relations.
Parties are likely to turn to official mediation if they
are unable to obtain their own satisfactory results
from civil mediation. In addition, the invocation of
State law in civil mediation means that both kinds of
mediation can have a common source of legitimacy.

2. Differences in the scope of mediation

The scope of both mediations focuses on the civil
and commercial cases. This is related to the nature
of civil and commercial acts and the characteristics
of the mediation procedure. Although there is
overlap, the public is more willing to resort to the
mediation of religious authority in marriage and
family affairs.

Marriage and family relations are «personal and
property relations arising from certain kinship status,
and these relations are highly ethical in nature.
Personal and property relations have always been an
important part of religious law and moral practice
(Xu Li.2012). The norms of marriage and family
matters are rich in Islamic law and provide very
detailed guidance for the family life of the Muslim
community. «And Allah has taken your kind as your
wives, and created for you children and grandchildren
from them. (16:72) «The Qur’an and the Sunnah
have many religious legal provisions and moral
exhortations on marriage and family matters, which
constitute the unique Islamic system of marriage
and family matters. Its extensive contents, including
the meaning of marriage, marriage conditions and
procedures, rights and duties of spouses, divorce
procedures, parent-child relations, and property
distribution, constitute an important basis for
mediating family relations in Muslim communities.
The previous remarriage cases indirectly point out
that Islamic law has profoundly influenced marital
and family relations in the Muslim community, and
that secular courts can rule on the legal survival
or termination of marital relations, but can hardly
resolve the entanglement of marital disputes in the
divine dimension.
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3. Choice of mediation methods: efficiency, trust
and interest consideration

The Muslim community focuses on the
fairness and efficiency of mediation, and trust in
the constraints of religious teachings makes imams
more able to mediate impartially. In contrast, many
people express unfamiliarity with and distrust
of official dispute resolution, fearing corruption
and bribery. Although parties feel that religious
mediation may be more impartial, when they are
unable to resolve their disputes with that way, many
will turn to official path.

The shift from emotional reliance on mediation
by religious authority to official dispute resolution
is a result of the parties’ trust in the dominance
of authoritative officialdom in the secular world.
Mediation by religious authority seems to carry
an aura of morality, but in the secular world, the
legitimacy, coercion, and authority of the official
is recognized and trusted by the people. If a claim
will receive more support in official handling, many
people will choose to seek official dispute resolution.
At this point, the secular rational consideration of
maximizing benefits overtakes the identification
with religious sentiment, and the pursuit of realistic
benefits becomes the first driver of dispute procedure
choice.

Traditional civil disputes can be solved by civil
mediation, but for complex disputes with large
amounts of subject matter, such as financial lending,
large contract disputes, and guarantee disputes, the
parties basically resort to official dispute resolution
to resolve them. Religious laws are inherited from
tradition, and imams have limited dispute resolution
qualities, so they are not competent in such disputes
fields. For disputes involving greater economic
interests, the limitations of civil dispute resolution,
such as unprofessionalism, unpredictability, and
weak procedural safeguards, make parties doubt
its effectiveness. In contrast, the official dispute
resolution method is not only lawful, but also has
transparent, predictable and enforceable procedures,
making it a natural choice for large economic
disputes. This implies the important influence of the
principle of economic reasonableness.

4. The rules of the mediation process

The initiation of mediation by religious authority
usually involves two modes: First, the parties request
a religious figure such as an imam to mediate the
dispute. If both the imam and the other party agree
to mediate, the mediation process begins to operate.
Second, the imam, the haji and other «mediators»
take the initiative to intervene in the dispute. This
is different from the passive neutrality of the court,



Ma Chengfu, Xu Han

and for disputes of serious nature or urgent matters,
the possibility of active intervention by religious
authorities is higher.

Imams and other community elites take the
initiative to play the role of «mediator» because
of social expectations — it is the duty of public
leaders to maintain the stability of the community,
and these expectations are transformed into self-
moral spurs for imams. Early intervention in
disputes has the effect of controlling and preventing
disputes, and has brought more social recognition
to community leaders such as imams. Conversely,
official mediation is more prescriptive with explicit
procedural rules. For example, the Chinese Civil
Procedure Law stipulates the principles, procedures,
and effectiveness of court mediation.

Court mediation is also based on the principle
of voluntariness, but once a mediation agreement is
reached, that mediation agreement becomes legally
binding. This both encourages the parties to choose
their procedures carefully and prevents wasting
judicial resources. These are the mandatory and
normative features of the official dispute resolution
mechanism. In civil mediation, the parties enjoy full
freedom at the legal level regarding the initiation
and operation of the mediation process and the
implementation of the mediation results, which
can sometimes led to invalid mediation, inability
to implement, etc. Religious authorities lack the
coercive power to ensure the implementation
of the results, and the punishment of malicious
breakers comes only from public opinion and moral
condemnation.

5. On the purpose of mediation

Dispute resolution is the essential purpose of both
dispute resolutions. It is also the fundamental reason
for the competitive and cooperative relationship
between the two. Since the two approaches rely on
different underlying laws, there are also differences
in terms of the purpose of mediation. In addition to
resolving disputes, the official dispute resolution
approach also has the function of maintaining official
authority, public order, and social governance. The
purpose of mediation in the Muslim community’s
dispute resolution mechanism is related to the
promotion of ethical spirit of Islamic culture in
addition to resolving disputes.

The Hui, who practice Islam, are an ethnic
minority with a typical Islamic culture-Chinese
Han culture dichotomy background, and their civil
mediation is therefore characterized by a dual cultural
influence with Islamic culture as the focus and core.
The Muslim community in Northwest China focuses
on mediation and strives to practice the religious

values of «unity among Muslims,»«Islam for
peace,» and «avoidance of obsession with material
gain.” Mediation also upholds the ethics of Islam.
The resolution of disputes is not only the end of
strife, but also a reflection of the unity between faith
and the secular life of the masses, and Islamic law
resolves conflicts, achieves peace, and maintains
social order, which is an important expression of the
social nature of Islam.

IV. Problems and limitations

The civil dispute resolution mechanism in the
Muslim community has a strong vitality to cope
with daily dispute situations and plays an important
role in the dispute resolution and social stability of
the Muslim community. However, as an informal
dispute resolution mechanism that is deeply
influenced by Islamic law, it also obviously faces
limitations and shortcomings.

1. Inadequate protection of the legal rights and
interests of the parties

Protecting the legitimate rights and interests
of the parties is the purpose of official dispute
resolution, for example, Article 2 of the Chinese
Civil Procedure Law clearly states that protecting
the legitimate rights and interests of the parties is the
purpose of the civil procedure system. But religious
authority mediation cannot fairly protect secular
legitimate rights and interests. For example, normal
civil transactions such as tobacco and alcohol
cannot be protected by the mechanism of religious
authority mediation. The issue of civil lending is
also typical, as interest is prohibited by Islamic law.
Religious legitimacy is a condition for the operation
of the mechanism, and secular disputes that do not
have religious legitimacy are difficult to apply to
this dispute resolution mechanism.

Certain acts that are restricted by State laws
are accepted by Islamic law. A typical example is
the issue of monogamy. China has a monogamous
system, and polygamy is illegal and even punishable
by the Criminal Law for bigamy. However, Islamic
law takes a tolerant approach to the issue of
polygamy, encouraging monogamy while tolerating
the situation of second wives for husband under
the principle of fairness. Religious figures such as
imams, who are responsible for interpreting the
Shariah, can give judgments and answers at the level
of Islamic law when faced with the polygamy. Some
acts that are not clearly ethical, such as economic
activities, are prohibited or restricted by the state for
policy reasons, but are legal in Islamic law, and it is
possible to apply that remedy.
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The root cause of the problem of «relativity» of
legal rights and interests is the objective difference
in norms between the two normative orders, the
state law and the religious law. This complicates
the relationship between this civil dispute resolution
mechanism and the official dispute resolution
mechanism. In this case, the civil norms dilute the
official authority. How to resolve this contradiction
is important for the long-term development of
the dispute resolution mechanism in the Muslim
community, and this requires more wisdom.

2. One-way relief process

The dispute resolution mechanism of Hui
community is based on Muslim belief in and
identification with religious culture, but the lack
of this common cognitive base between Hui and
Han people leads to an obvious shortcoming of
this dispute resolution mechanism: its inability
to be applied in Hui-Han disputes. Objective
religious and ethnic identity differences make the
Han Chinese masses lack sufficient knowledge of
religious mediation and other approaches to build
trust, so that dispute resolution between the Hui and
Han often adopts the official path model, which has
a formal, de-ethnicized religious character. In this
sense, the dispute resolution mechanism of the Hui
community is a victim of its own ethno-religious
attributes as far as the scope of application of the
mechanism is concerned.

3. Other aspects

The dispute resolution mechanism in the
Muslim community is in a single form. The
form of dispute resolution is basically based on
mediation and lacks other forms of resolution.
Mediation is also dominated by the mediation of
religious figures represented by imams. The single
form leads to limited procedural options for the
parties, and a single religious mediation cannot
professionally, exclusively, and institutionally
assume responsibility for dispute resolution,
making it difficult to cope with the complex and
changing reality of disputes.

The problem of the single form is epitomized
by the allocation of social resources for dispute
resolution. Religious authority mediation is only
an incidental social function of the imam, and
mediators do not have a fixed job of mediation, much
less a specially established mediation institution.
Mediation work is not directly related to economic
interests, and in a humane society, mediation is often
thankless work. The motivation for many religious
people to participate in mediation is a sense of moral
responsibility. Despite the availability of Islamic law
resources, the dispute resolution mechanism in the
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Muslim community still lacks professionalism and
modernization, making it difficult to handle modern,
complex dispute resolution with a pessimistic
outlook.

This sense of «powerlessness» is especially
evident in modern and new cases and cases with
large amounts of money. Complex civil and
commercial disputes, for example, are also difficult
cases in the state courts. In new, complex, and
difficult cases, official institutions have sufficient
intellectual, economic, and political resources
to resolve disputes, but civil mediation lacks the
corresponding trainings and resources. In addition,
if the amount of the dispute is large, the people
basically choose the official solution. The dispute
resolution mechanism of the Muslim community is
unique and trusted by the public, but it is limited by
its own development and is not capable of handling
complex and new types of dispute.

Conclusion

The Islamic law-influenced Muslim community
in the northwest has formed a dispute resolution
mechanism based on mediation by religious
authorities. The scope of its application is
concentrated in the civil and commercial fields,
dispute resolution is mainly based on mediation by
religious authority, Islamic sharia is an important
part of mediation, the initiation, operation and
implementation of mediation procedures rely
on the principle of voluntariness, the invocation
of State law in the mediation process has a
unique legal promotion effect, and the subjects of
mediation are pluralistic and not limited to imams
alone. As an unofficial, civil mediation method,
in the unique cultural background and complex
social reality of the Muslim community, there is a
complex and delicate relationship of competition
and cooperation between it and the official dispute
resolution method. The similarities and differences
between informal religious authority mediation
and formal official mediation in terms of the
scope of mediation, the procedure of mediation,
the purpose of mediation, and the parties’ right to
choose, like a mirror, bring us a new perspective.
Under the influence of both religious authority and
state authority, the mechanism sometimes faces the
problem of reconciling religious law and state law,
and the dual recognition of state law and religious
law becomes an important goal pursued by religious
authorities from the general congregation to the
imam in the dispute resolution mechanism. This
dispute resolution mechanism also has a series of
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limitations. The aura of religious and ethnical
attributes gives the dispute resolution mechanism
a unique vitality, but also leads to the following
problems: in terms of the scope of protection of
the rights and interests of the parties, due to the
difference between the norms of Islamic law and
State law, there is a different characterization
of behavior, resulting in the problem of the
relativity of «legitimate rights and interests».
The contradictory reality between state law and
Islamic law poses a challenge to the position and
development of the mechanism, as some normal
civil and commercial behaviors protected by state

law lose the possibility of protection due to the
lack of religious legitimacy, while some behaviors
restricted or even prohibited by state law can be
remedied by the procedure. Second, the dispute
resolution mechanism in the Muslim community
is unable to effectively address the issue of
disputes between Muslims and Han Chinese. The
dispute resolution mechanism has a single format
and is backward in its development, and in many
ways, it cannot effectively adapt to the complex
world of modern disputes. How to «arrange» the
fate of this mechanism in the future seems to be
an urgent issue.
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