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THE ROLE OF CHILDREN'’S RIGHTS IN SOCIETY

Today’s child is a generation, tomorrow is our future! In order for our future to be bright, the edu-
cation and upbringing of the current generation must be perfect and their rights must be protected. A
person who can defend his rights, of course, protects the rights of his state.

Special rights of children, their protection from threats, discrimination and vulnerability. These pro-
visions are enshrined in the International Convention for the protection of the rights of the child and
auxiliary documents.

Individuals who committed crimes in adolescence have a very high probability of committing crimes
in adulthood. The factor that affects them is that they suffer from a lack of hope for their future and from
joining a normal life and society.

After studying , since the age of liability is 14 years, we often study juvenile delinquency. However,
the basis for raising a child in the right direction and determining his attitude to society and his attitude
to his environment begins in infancy. taking into account all the factors that affect the child, we need
change our view of teenage criminality.

In the Republic of Kazakhstan, all laws are classified in accordance with a single system, for ex-
ample, we have a criminal code, a civil code, an administrative code or a labor code. With the adoption
of the above-mentioned codes in our country, we see only positive effects. Each law applies its own rule
and regulates relations in a certain system. This is exactly what we need to adopt the “code of children’s
rights” for teenagers and children of our homeland

Key words: Child, Law, teenager, crime, criminal liability
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baAa KYKbIfbIHbIH, KOFAaMAA¥Fbl POAI

byriHri 6ara-ypnak, eprteHri-6i3aiH 6oAawarbimMbi3! bi3aiH 6oAalaFbIMbI3 XKapKbiH GOAYbI YLLiH
Kasipri yprnakTbiH GiAiMi MeH Topbueci kemeaAi BOAYbI KEpeK XK8HE OAAPAbIH, KYKbIKTapbl KOPFaAybl
Kepek. ©3 KyKbIKTapblH KOPFai aAaTbiH aAaM, 9PMHE, 63 MEMAEKETIHIH KYKbIFbIH KOPFaiAbl.

banarapAbIH epekLie KYKbIKTapbl, OAAPAbI Kayin-KaTepAepAEH, KEMCITYLLIAIKTEH )KOHE OCaAAbIKTaH
Kopray. bya epesxeaep 6ana KyKbIKTapbiH KOPFay TYpPaAbl XaAblKapaAblK, KOHBEHUMSAQ >KOHE KOCbIMLLIA
XaTTamanapAa GexiTiAreH.

>KacecnipiM yakbITbiIHAQ KbIAMbIC >KacaFaH TYAFaAapAbIH €peceKk YakbITbIHAQ KbIAMbIC >Kacay
bIKTMMaAAbIFbl ©Te >KoFapbl. OFaH acep eTeTiH hakTop OAap ©3AEPiHiH BoAaLLaKTapbiHAH YMIT KyTMen,
KAAbINTbl 6MiP MEH YOFamMra KOCYAYAQH 3apAar LereA,.

3epTTeit KeAe , >KayanTbIAbIKKA TapTbIAy >kacbl 14 ac 6OAbIN TabbiAFaHAbIKTaH, 6i3 kebiHece
>KaCecCnipiMAEP KbIAMBICBIH 3epAeAeiiMi3. AAaraa, GaaaHbl AypbiC GarbiTTa TOpOMAEY >KoHE KOoFamra
AEreH KaTblHACbl MEH ©3 OpTacbiHA AEreH KATbIHACbIH aHbIKTar, Topoue Heri3 GaAaHblH CO6M Ke3iHeH
6actay anaabl. 6anara acep eTeTiH 6apAblK (DaKTOpPAApPAbl eckepe OTbIpbin 6i3 >kacecnipiMAepAiH
KbIAMbICHA A€reH KaTbIHAChIMbI3AbI ©3repTyMi3 KaXKeT.

KasakcraH PecniybamnkacbiHaa 6apAbiK, 3aHAAp Oip TyTac xkyrne 6oiblHILA XKIKTEAreH, MoceAeH 6i3
KbIAMBICTbIK, KOAEKC, a3amMaTTblK KOAEKC, SKIMLLIAIK KOAEKC Hemece eHbek koaekcTepi 6ap. YKorapblaa
aTaAFaH KOAEKCTEPAIH eAiMi3ae KabblAAAHYbIMEH TEK OH aCepAi 6arkairimMbi3. Op 3aH 63 epexecimeH
KOAAQHbIM, 6eAriai 6ip >kyneae KarblHacTapAbl peTtenai. AdA coaa 6i3 e3 OTaHbIMbI3AbIH,
»xacecnipimaepi MeH 6aAasapbiHa apHaAFaH «0aAa KYKbIFbl KOAEKCiH» KabbIAAQYAbl KAXKET eTeA|

Ty¥in ce3aep: 6ana, KyKbIK, KacecrnipiM, KbIAMbIC, KbIAMBICTbIK, KayanTbIAbIK,
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PoAb npaB pe6eHka B 06L1eCcTBe

CeroaHs pebGeHOK-TOKOAeHME, 3aBTpa-Halle Oyaywee! YTtobObl Hawe 6Gyayliee 6bIAO CBETAbIM,
06pa3oBaHMe M BOCMIMTAHUE HbIHELLIHUX NMOKOAEHWUI AOAXKHO ObITb COBEPLLEHHBIM M UX MpaBa AOAXHbI
ObITb 3aLLMLLEHbl. YeAOBEK, KOTOPbI MOXKET OTCTauBaTb CBOM MNpasa, 6€3yCAOBHO, 3alUMLLIAET Npasa
CBOEro rocypapcTBa.

Ocobble npaBa AeTei, MX 3alMTa OT Yrpo3, AMCKPUMMHALMM M YA3BUMOCTU. DTU TMOAOXKEHUS
3aKpernAeHbl B ME>KAYHApPOAHOM KOHBEHLMM O 3alluTe npaB pebeHKa U AOMOAHUTEAbHbIX MPOTOKOAAX.

BeposgTHOCTb coBepLueHNs NPECTYNAEHUS AMLLIAMM, COBEPLLMBLUMMM NPECTYMNAEHNE B MOAPOCTKOBOE
BpeMS$, BO B3POCAOE BpeM$S OueHb Bblcoka. (DakTOPOM, BAUSIOWMM Ha HEro, SIBASETCS TO, YTO OHM
CTPAAQIOT OT BKAIOUEHMSI B HOPMAAbHYIO KM3Hb M OBLLECTBO, HE HAAEsICh Ha CBOe byAyLuee.

BospacT nprBAeUeHUs K OTBETCTBEHHOCTM COCTaBASET 14 AeT. TeM He MeHee, BocnMTaHue pebeHka
B MPaBMAbHOM HarnpaBAEHMM M ONPeEAEAEHNE OTHOLLEHMS K COLMYMY U K CBOEI CPEAE SIBASETCS OCHOBOM
BOCMMTaHWs pebeHKa C paHHEro AETCTBA. YunTbiBas BCe (PakTopbl, BAMSIOLLME HA pebeHKa, Mbl AOAXKHDI
M3MEHNTb Hallle OTHOLLEHWE K MOAPOCTKOBOWM NPECTYNHOCTMU.

B PecnybAnke KasaxctaH BCe 3aKOHbl KAACCUM(PUUMPOBaHbI MO EAMHOM LIEAOCTHOM CUCTEME,
Hanpumep, y HaC eCTb YrOAOBHbIM KOAEKC, MPaXXAAHCKMM KOAEKC, aAMMHUCTPATMBHBIM KOAEKC
MAM TpyaoBoM Koaekc. C MPUHSTUEM BbileHa3BaHHbIX KOAEKCOB B CTpaHe Mbl HAaBAIOAAEM TOAbKO
NMOAOXKUTEAbHBIN 3dphekT. KakAbli 3aKOH MCMOAb3yeT CBOE MPaBUMAO WM PeryAMpyeT OTHOLUEHWS B
ornpeAeAeHHom cucteme. MIMeHHo 3To 1 TpebyeT npuHsaTus «Koaekca npas pe6eHka» AAS TOAPOCTKOB
M AeTen Haller POAUHbI

KatoueBble cAoBa: pebeHOK, NpaBo, MOAPOCTOK, MPECTYNAEHWE, YTOAOBHAsi OTBETCTBEHHOCTb

Introduction

In connection with article 1 of the Constitution
of the Republic of Kazakhstan «the Republic of Ka-
zakhstan asserts itself as a democratic, secular, legal
and social state, the highest values of which are a
person and his life, rights and freedoms» (Constitu-
tion of the Republic of Kazakhstan)

A child is a person who has not reached the age
of eighteen (large part) (Article 1 of the law on chil-
dren of the Republic of Kazakhstan). The child is an
integral part of society. Today, the conflict between
teenagers and the law and their safety is an impor-
tant issue.

Special rights of children, protecting them from
threats, discrimination and their vulnerability. These
rules are enshrined in the International Convention
for the protection of the rights of the child and ad-
ditional protocols.

Since gaining independence from the Soviet
Union, five Central Asian republics-Kazakhstan,
Kyrgyzstan, Tajikistan, Turkmenistan, and Uz-
bekistan-have reached made progress in creating
juvenile justice systems in accordance with interna-
tional standards. At the same time, serious problems
remain unresolved, and each country will have to
make some adjustments in order to fully comply
with the established norms. (UNICEEF, Poirier)

As with all types of law, the law concerning the
child’s personality is considered as a special subject,

or its adolescent rights and child-related institutions
are a new concept in terms of the history of rela-
tions. In every century since the birth of humanity,
society’s attitude to the child has also undergone
various changes. Therefore, it is necessary to study
the issues of protection of the child and his rights
from among the stages of development of culture
and law. (Mergaliev)

As for the increase in delinquency among chil-
dren and adolescents, adolescents do not understand
the level of public danger of their actions and do not
feel it due to a certain age factor.

In everything, regardless of whether the ac-
tions applied to children are taken public or pri-
vate organizations, courts, administrative or leg-
islative bodies dealing with social service issues
are at best concerned with ensuring the highest
needs of the child. (Convention on the Rights of
the Child)

For any child, wherever he is, to break the law
is to face a terrible experience full of great vulner-
ability. In Central Asian countries, illegal children
are particularly vulnerable and isolated. In many
cases, they are doubly vulnerable. Firstly, the main
reasons why children commit actions that lead to
conflict with the law are poverty and social alien-
ation; secondly, juvenile justice systems are so
poorly developed that, while awaiting trial, children
are subjected to long-term arrest, cruelty and torture.
(UNICEF, Poirier)
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The role of children’s rights in society

Materials and methods

In order to study the problem, scientific sources
and legislation of foreign countries were studied
and analyzed. When analyzing the legal aspects,
the following methods were used: analysis and
synthesis, formalization, comparative-analytical,
scientific generalization, logical methods that
allow comparing the domestic and international
methodology of work.

Results and discussion

Crime is a socio-legal phenomenon consisting of
crimes committed over a certain period of time and
in a certain territory that characterize quantitative
and qualitative indicators.

The volume of offenses committed by teenagers
in special categories of offenses in recent years has
been revealed .(Chart Nel).

If we focus on crimes committed by minors
or with their participation (Chart Ne2), the most
common crime that is committed below is theft. In
2019 alone, 1,385 cases of theft were registered.

Number of registered crimes — the number of
socially dangerous acts provided for, identified and
officially registered by criminal legislation.

Depending on the nature and degree of public
danger of a crime, it is divided into non-serious,
moderate, serious, and particularly serious crimes.

Children who have committed crimes — children
and adolescents aged 14 to 17 years, officially
registered with the internal affairs bodies, where a
criminal case has been initiated.

Children brought to criminal responsibility —
children and adolescents aged 14 to 17 years, for whom
a decision was made to bring them as defendants.

Juvenile delinquency is a set of crimes committed
by teenagers whose age at the time of committing a
crime has reached the age of 14, and not 18 years.

Crime rate-the number of registered crimes
calculated for a certain number of people (ideally
10 thousand) of the population of the Republic,
region, or district. To determine the prevalence rate
of crimes committed among minors, the number of
persons aged 14-17 is included in the formula.

The structure of crime characterizes the
percentage (specific weight) of the number of
individual types of crimes and the total number of
registered crimes. It is through this data that the
change in the qualitative characteristics of the crime
is made at the expense of which crimes. (Table Nel)

Juvenile delinquency for certain types of crimes
(Table 1)

Registered crimes committed by children under the influence of alcohol, drugs, or toxic
substances

200

150

100

50

2009 2010 2011 2012 2013

@ person

year

2014 2013 2016 2017 2018 2019

Figure 1
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Specific types of crimes, commited by children, and/or with their participation in 2019

illicit traffic in narcotic drugs. psychotropic substa... |
theft or extortion of weapons. ammunition. explosi...
illegal acquisition. transfer. sale. storage. transport...
joyriding
fraud
intentional destruction or damage to property

extortion

robbery

Specific types of crimes

robbery with violence
rape or attempted rape
intended infliction of grievous bodily harm

murder or attempted murder

0

Table 1

The share of registered crimes in the total number of
cases opened or resolved during the reporting period, as
a percentage

from:
super heavy
heavy

The share of registered crimes in the total number of
cases opened or resolved during the reporting period, as
a percentage

minors and (or) individual types of crimes committed
with their participation:

murder or attempted murder

intentional infliction of harm to health

rape and attempted rape

piracy

robbery

theft

extortion

intentional destruction or damage to property
fraud

illegal possession (seizure) of a car or other vehicle
without the purpose of theft)

illegal acquisition, transfer, sale, storage, transportation
or transportation of weapons, ammunition, explosives
and explosive devices

theft or extortion of narcotic or psychotropic substances

illegal trafficking of Narcotic Drugs, Psychotropic
Substances or similar substances, as well as violation of
the rules of circulation of narcotic drugs or psychotropic
substances

200

400

600

® Registered crimes

Figure 2
2000 2005
7359 6273
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973 933
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2015

2944
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2,3
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1493
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6
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3343

39
614

2,3

16
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4
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3148

49
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2,2
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57
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5
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1600

2018

2949
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74

37
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1568
51
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145
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2019

2 650

25
601

2,3

15
64

30
336
1385
26

131
162

22

11

(Information from the official website of the Statistics Committee of the Ministry of national economy of the Republic of Kazakhstan)
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Let’s move on to the analysis of juvenile
delinquency in 2020. In 2020, 655 minor children
were brought to criminal responsibility in Kazakhstan
—31.3% less than in 2019 (954 cases). Of these, 82.6
percent reached the age of 16-17 years, and another
17.4 percent-14-15 years. Of the total number of
minors brought to criminal responsibility, there were
60 girls. In 2019, there were 59 girls. 425 minors
were included in the category of criminals, and in
2019 — 617 students, the annual reduction was 31.1
percent. Among non — working and non-studying
minors, 221 teenagers were teenagers were also
involved in criminal liability in 2019-320, an annual
decrease of 30.9 percent. Of the minors brought to
criminal responsibility, 78 minors were represented
as part of the group with adult involvement, and
in 2019-146 adolescents who committed crimes in
the same group with adults, we notice a decrease
of 46.6%.In 2019-146 adolescents who committed
crimes in the same group with adults, we trace a
decrease of 46.6%. As a result, in 2020, 71.1 percent

L

of minors, or 466 minors, were involved in crimes
against property.. Of these, 68 percent or 317 cases
are theft, another 14.6 percent or 68 are robbery, 6.7
percent or 31 are fraud.

Another 12.5 percent of the total, or 82 people,
were involved in criminal offenses against an
individual. Of these, 34.1 percent committed
intentional infliction of moderate harm to health, 29.3
percent — sexual intercourse with an ageless subject
sixteen or other acts of a sexual nature. (Ranking.kz)

Summing up the above analysis, the number of
juvenile delinquency decreased in 2020 compared
to 2019. But the reason for this is the covid-19
pandemic, which has established itself in the world
,and not in the responsibility of children and young
people who understand the rules of the law. Since
March 19, 2020, quarantine measures have been
implemented by the decree of the president of the
Republic of Kazakhstan K. K. Tokayev.

In addition, this is another proof of the ever-
increasing increase in teenage criminality.

Hesu an & |

\ Almaky 7
o ot N

Figure 3
(Data on the official page of the Committee on Legal Statistics and Special Accounting
of the Prosecutor General’s Office of the Republic of Kazakhstan)

In general, since the beginning of 2021, 49 of-
fenses have been registered in the Republic of Ka-
zakhstan for more than 1 month, including 3 minor
offenses, 10 moderate offenses, 34 serious offenses,
and 1 particularly serious ones.

How to change the situation for these children
and ensure the creation of a juvenile justice system
that is fair, impartial and effective for all. UNICEF
recommends that children’s interests be taken into

account from the very beginning in a broader reform
of the justice system, so that they can access systems
that ensure that children’s rights are respected fairly,
effectively, and take into account their interests, and
understand the consequences of their actions. In ad-
dition to supporting children so that they can play a
constructive role in society, these steps will allow
them to strengthen the rule of law and implement
human rights more effectively. UNICEF also sees
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the involvement of children in the development of
justice strategies as a contribution that allows them
to break the vicious circle of poverty and social
alienation. We hope to unite the efforts of supporters
of the principle of the rule of law to achieve these
goals.

“The Criminal Code of the Republic of Kazakh-
stan on criminal liability of minors determines that
persons who have reached the age of fourteen at the
time of committing a crime, but have not reached the
age of eighteen, are recognized as minors” (Crimi-
nal Code of the Republic of Kazakhstan).

Let’s look at the issues that can provoke the
commission of a crime among minors. The main
psychological theory is the theory of social learning,
which seeks to determine the causes of a particu-
lar behavior. Followers of this theory view crime as
a deliberate reaction to a particular life event. The
most famous representative of this theory is A. Ban-
dura, when a person opens the doors of this life, he
is not born with a special character, but learns vio-
lence and aggression by repeating the behavior of
others. In many cases, the reasons for the crime may
be related to this theory. This is especially true in the
case of minors.

At all times, there is a” teenage bottom “ —
street dwellers and children from poor families. Of
course,not every time, but it is true that there are
often such children in modern times, and they are
the majority.

Most often, children from average families fall
to this bottom. Their parents earn money through
hard work, stay at work day and night, and do not
have time to pay special attention to the upbring-
ing of children. At the same time, teenagers control
the lives of others: they just come and steal, so that
everything in life happens. There is a negative idea
that it is possible to take it away without telling any-
one, without hard work.

The third category is children from rich fami-
lies. From a material point of view, everything is
there, but children are not adapted to life. In addi-
tion, they are often more free than boys and girls
in the “teenage bottom”, because they are sure that
money and familiar roots will decide everything.
These three categories are delicious prey for crime.
(Makarov,2019)

Any child can commit offenses and crimes. Yes
, of course, his parents and environment, although
his friends had a lot of influence on the child, did not
know that his actions were really dangerous.

After studying , since the age of liability is
14 years, we often study juvenile delinquency.

However, the basis for raising a child in the right
direction and determining his attitude to society
and his attitude to his environment begins in in-
fancy.

Conclusion

Therefore, taking into account all the factors that
affect the child, we need change our approach to ju-
venile delinquency. All laws apply in the Republic
of Kazakhstan are classified according to a single
system, for example, we have a criminal code, a civ-
il code, an administrative code or a labor code. With
the adoption of the above-mentioned codes in our
country, we see only positive effects. Each law ap-
plies its own rule and regulates relations in a certain
system. This is exactly what we need to adopt the
“code of children’s rights” for teenagers and chil-
dren of our homeland. Now the Republic of Kazakh-
stan has adopted the law “on the rights of the child
in the Republic of Kazakhstan”, adopted in 2002.
But the development of a new code will create a new
idea in society. It is necessary not only to approve
the Code of the Rights of the child, but also to make
it legally mandatory for the child to fully familiar-
ize himself with the code until the child reaches the
age of 14. First of all, the child learns and under-
stands the language of law from an early age, and
the older he is, the more citizens and citizens in our
country will be able to apply the law and understand
the language of law. Secondly, a child who has fully
mastered the law can consciously respond to his
actions. Of course, it is not easy to develop a whole
code, but we hope that it will be understandable
and impressive for the child if not only lawyers,
but also teachers, professional psychologists, who
are directly involved in the upbringing of children,
participate in the development of the code. Thirdly,
a teenager who has committed a crime would have
no difficulty in returning to normal life, because
sometimes children are not accepted into their en-
vironment without understanding childhood, and a
child who has mastered the law does not make such
mistakes. When teenagers are brought to criminal
responsibility, the main goal of both parents and
teachers in the state is not to repeat the crime again.
At the same time, the main purpose of bringing to
justice is to ensure that the person understands his
guilt and does not tempt the participants in the ex-
ecution of the response. Fourth, the development
and adoption of the code of children’s rights will
allow specialists to study juvenile delinquency
more deeply.



The role of children’s rights in society

In this regard, if we look at the international ex-
amples, Georgia has adopted two codes for children
and adolescents. On September 20, 2019, the state
of Georgia adopted the “Code of the rights of the
child”.

Article 1. Purpose Of The Code:

1.the purpose of this code is to ensure the well-
being of the child on the basis of the Constitution of
Georgia and by promoting the effective implemen-
tation of the Convention on the rights of the child,
Additional Protocols to the Convention and other
international legal acts recognized by the state.

2. the implementation of the purpose provided
for in the first part of this article involves various
issues, including:

a) exercise of the rights and freedoms of the child;

B) priority consideration of the best interests
of the child, protection of his / her dignity, imple-
mentation and protection of his / her rights to wel-
fare, safety, life, health, education, development, as
well as consideration of other interests regardless of
equality for children;

C) guided by high moral values, in particular —
ensuring the participation of the child in the spirit
of peace, respect for dignity, tolerance, freedom,
equality and cooperation, preparing him for inde-
pendent life in society, raising the child;

d) orientation of the child to respect the native
country, language, and traditional cultural values of
the native country;

e) protection and support of the family as the
main nest of society, especially the environment,
which is important for the upbringing and well — be-
ing of the child;

e) orientation of the child to work and a healthy
lifestyle as a mandatory prerequisite for the devel-
opment of society;

G) orientation of the child to volunteering
as a necessary element of civic activity and the
development of a friendly society.(Code of the state
of Georgia on the rights of the child)

If we study in more detail the world crime
and security indices for 2020 and compare the
indicators of Georgia and Kazakhstan , out of
133 countries, Georgia ranks 130th in terms of
security and crime, crime is 20.50%, and the
Security Index is 79.50% . As for Kazakhstan’s
indicators, it ranks 34th out of 133 countries with
a crime index of 54.81% and a security index of
45.19% . (Numbeo).

Again, the problem is that persons who
committed crimes in adolescence are very likely to
commit crimes in adulthood. The factor that affects
them is that they suffer from a lack of hope for their
future and from joining a normal life and society.

The next issue to consider is the United Nations”
minimum standard rules for the administration of
Juvenile Justice “ (Beijing rules). These international
rules were ratified by the resolution of the Supreme
Council of the Republic of Kazakhstan dated June 8,
1994. Based on these rules,

Article 1.3

Sufficient attention should be paid to the
implementation of positive measures that provide
for the full mobilization of all possible resources for
adolescents in conflict with the law, including the
family, volunteers and other groups of society, as
well as schools and other public institutions, in order
to reduce the need for intervention on the part of the
law and promote the well-being of the teenager in
order to (Beijing rules).

In his address to the people of Kazakhstan dated
September 1, 2020 “Kazakhstan in a new situation:
time of action”, head of state Kassym-Jomart
Tokayev noted the need to ensure the protection
of the safety and rights of minors, including by
monitoring each case under investigation related to
child violence.(Tokaev K.) In conclusion, based on
the above data, we, having formulated our point of
view, believe that the development of the code of
children’s rights at home is the main way to combat
juvenile delinquency.
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KOHCTUTYLMOHHO-TIPABOBbIE OCHOBbDI
OBECINEYEHUA HALUMOHAABHOWU BE3OINMACHOCTHU
PECITYBANKUN KA3AXCTAH

B AaHHO CTaTbe PacKpbIBAIOTCA aKTyaAbHbIE BOMPOChI KOHCTUTYLIMOHHO-MPABOBOro obecneyeHms
AMYHOCTH, obLecTBa U rocyaapctsa. C IopMAMYECKO TOUKM 3peHns 6@30MacHOCTb paccMaTpmUBaeTcs
Kak COBOKYMHOCTb MPaBOBbIX HOPM, LIEAbIO KOTOPOM SABASIETCS 3alUMTa HALMOHAAbHbIX MHTEPECOB OT
cyllecTsyowwmx yrpos. Ocoboe BHUMaHME YAEASETCS aHAAM3Y KOHCTUTYLMOHHOIO 3aKOHOAATEALCTBA
M 0COBEHHOCTSAM HOPMATUBHOIO PEryAMpPOBaHNg npoLecca obecnedeHms HaumoHaAbHOM 6€30MacHOCTH
Pecny6amkm KasaxcraH.

Bonpocbl o6ecnevenns 6€30MacHOCTM AMUHOCTM, O6LIECTBA M FOCYAAPCTBA SABASIOTCHA CErOAHS
OAHMMM M3 TAaBHbIX. KaXkA0e rocyAapCTBO CTaBUT FAABHOM LIEABIO 3aLUMTY CBOEro CyBEpPEHUTETa,
CTaOMABHOIO Pa3BUTUSL COLIMYMA, AOCTOMHOIO MPOXMBAaHMS BCEX €ro y4vacTHMKOB. [loaTomMy B
HaCTOSILLMIA Mepros HabAAAeTCS 0Cco00e BHMMaHME K MpPoOAeMaM HauMOHaAbHOM 6e30MacHOCTH.
AaHHas KaTteropus IBASIeTCS NPeAMETOM MHOIMX AMCKYCCHI, MOAUTUYECKMX CMIOPOB, TEOPETUUECKMX
MCCAEAOBaHNN.

HaumoHaAbHyl0 6€30MaCHOCTb MOXHO paccMaTpuBaTb C Pa3AMYHBIX TOYEK 3PEHMS: M Kak
AESITEAbHOCTb CMeLMaAbHbIX TOCYAAPCTBEHHbIX OPraHoB MO 3alUMTe HALMOHAAbHbLIX MHTEPECOB, U Kak
COCTOSIHME 3aLUMLLEHHOCTM HALMOHAAbHbBIX MHTEPECOB CTPaHbl OT PEaAbHbIX M MOTEHUMAAbHBIX Yrpo3,
M KaK CO3AaHME YCAOBMI AASI CYLLECTBOBAHMS HOPMAABHOIO (PYHKLMOHUMPOBAHMSA M MPOrPECCUBHOrO
PasBMUTUS CaMOM CUCTeMbl (0OLECTBa, rOCYAApPCTBa, NMPOXMBAIOWMX B Hel AloAer). Ha Haw B3rasia,
COBPEMEHHOE 3aKOHOAATEAbHOE OMpPEAEAEHME MOHATUS HALMOHAAbHOM 6e30MaCHOCTM BKAIOYAEeT B
cebs1 ABa 6a30BbIX KOMMOHEHTA: 3aLUMLLIEHHOCTb M OPUEHTALMIO HA MPOrPECCUBHOE Pa3BUTHE.

KaloueBble caAoBa: KOHCTMTYyUMs, HaumoHaAbHas 6e30MacHOCTb, cucTema obecnedeHms
HaumoHaAbHOM 6e3onacHocTi, CoBeT 6€30MacHOCTU, HALMOHAAbHbBIE MHTEPECHI.

A.S. Baykenzheev

Academy of the National Security Service of the Republic of Kazakhstan, Kazakhstan, Almaty,
e-mail: ibraeva_tgp@mail.ru

Constitutional and legal basis for ensuring the national security
of the Republic of Kazakhstan

This article reveals the current issues of constitutional and legal support of the individual, society
and the state. From a legal point of view, security is considered as a set of legal norms, the purpose of
which is to protect national interests from existing threats. Special attention is paid to the analysis of the
constitutional legislation and the peculiarities of the regulatory regulation of the process of ensuring the
national security of the Republic of Kazakhstan.

The issues of ensuring the security of the individual, society and the state are among the main ones
today. Each state has as its main goal the protection of its sovereignty, the stable development of society,
and the decent living of all its participants. Therefore, at the present time, there is a special attention to
the problems of national security. This category is the subject of many discussions, political disputes,
and theoretical studies.

National security can be considered from various points of view: both as the activity of special state
bodies to protect national interests, and as the state of protection of the national interests of the country
from real and potential threats, and as the creation of conditions for the existence of normal functioning
and progressive development of the system itself (society, the state, the people living in it). In our opin-
ion, the modern legislative definition of the concept of national security includes two basic components:
security and orientation to progressive development.

Key words: Constitution, national security, national security system, Security Council, national in-
terests.
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Kasakcran Pecnyb6ankachl YKK akapaemmscbiHbiH KasakctaH, AAMaThl K.,
e-mail: ibraeva_tgp@mail.ru

KasakcTaH Pecny6AMKACbIHbIH, YATTbIK, KQYiNCi3AiKTIi KAMTaMacbi3 eTyAiH,
KOHCTUTYLMSABIK-KYKbIKTbIK, HErisaepi

BbyA Makarapa TyAFaHbl, KOFaMAbl >KOHE MEMAEKETTi KOHCTUTYLMSAbIK-KYKbIKTbIK, KaMTamachi3
eTYAIH 63eKTi MaceAeAepi aubiAaabl. KyKbIKTbIK TYPFblAQH aAFaHAQ, KAYiMnCi3AiK YATTbIK, MYAAEAEPAI
KOAAQHBICTaFbl Kayin-kaTepAepAeH KopfayFa 6arblTTaAFaH KyKbIKTbIK, HOPMAaAapAbIH >KMbIHTbIFb
pEeTIHAE KapacTbipblAaAbl. KOHCTUTYLMSABIK 3aHHamMaHbl TaaAayFa xoHe KasakcraH PecnyOGAnKacbIHbIH
YATTbIK KaYiMnCi3AiriH KamTamacbi3 eTy NpoueciH HOPMATMBTIK peTTey epeklieAiKTepiHe epeklie Ha3ap
ayAapbIAaAbI.

Keke apamHbIH, KOFaM MEH MEMAEKETTIH KayiMcCi3airiH Kamramacbl3 eTy MaceAeAepi 6yriHae
6acTbl MoceAeAepAiH 6ipi 60AbIN TabbiAaAbl. Op6ip MEMAEKET ©3iHiH ereMeHAIriH, KOFaMHbIH TYPaKTbl
AaMYybIH, OHbIH GapAbIK, KaTbICYLLUbIAAPbIHbIH AMbIKTbl ©Mip CYPYiH KOpFayAbl 6aCTbl MaKCcaT eTir KOSAbI.
COHADBIKTaH Kasipri Ke3eHAe YATTbIK, Kayincizaik npoOAemasapbiHa epekiie Hasap ayAapbiAyaa. bya
caHaT KernTereH nikipTaraCcTapAblH, CasiCi AQyAapAbIH, TEOPUSIAbIK, 3ePTTEYAEPAIH TakbIpblObl GOAbIM
TabblAAADI.

YATTbIK, KQYincCi3AiKTi op TYPAI TYpFblAaH KapacTbipyra G0AaAbI: YATTbIK, MYAAEAEPAI KOpFay YLIiH
ApHarbl MEMAEKETTIK OpraHAAPAbIH KbI3METI PEeTiHAE A€, €AAIH YATTbIK, MYAAEAEPiH HaKTbl >KoHe
bIKTUMaA Kayin-KaTepAepAEH KOpFay >KaFAarbl PeTiHAE A€, >XYMeHiH e3i (KOFaM, MeMAeKeT, OHAA
TYpaTblH aaamAap) KaAbINTbl KYMbIC iCTeyi MeH MPOrpeccuBTi Aamybl YLIIH >KaFAal >kacay peTiHAe.
bi3aiH oibIMbI3LIA, YATTbIK Kayimnci3AiK YFbIMbIHbIH Ka3ipri 3aHHaMaAbIK, aHblKTaMacCblHa eKi Heri3ri

KOMIMOHEHT KipeAi: Kayinci3Aik >XoHe nporpeccmBTi Aamyra GaraapAay.
TyiiH ce3aep: KoHCTUTYLMS, YATTbIK, KAYIMNCi3AiK, YATTbIK, KAYiNcCi3AiKTi KamMTaMachi3 eTy XYyKeci,

KAYINCi3AiK KEHeCi, YATTbIK, MyAAEAEP.

BBenenune

Bormpocsr obecriedennss 0€30MaCHOCTH JTHYHO-
CTH, O0IECTBa W TOCYAApPCTBa SIBIISIOTCSI CETOMHS
OIHMMH W3 TiaBHbIX. Kakmoe rocymapctBo cra-
BUT TJIABHOW IEJBIO 3aIUTy CBOETO CyBEpEHUTE-
Ta, CTAOWJIBHOTO Pa3BUTHS COLIMYMA, JIOCTOMHOTO
MPO’KMBAHMA BCEX €ro yuyacTHUKOB. [loaToMy B Ha-
CTOSIIIIHIA TIEPHO] HAOII0MaeTCI 0c000€ BHUMAaHUE K
npo0JyieMaM HaIlMOHAIBbHOM Oe3omacHocTH. JlaHHas
KaTeropusl sIBISICTCA MPEIMETOM MHOTHX JAUCKYC-
CHi, MOTUTHYECKUX CIIOPOB, TEOPETUIECKIX HCCIe-
JIOBaHUH.

HanumonanbHyio 0€301acHOCTh MOYKHO paccMa-
TPUBATh C Pa3IUYHBIX TOYEK 3PEHUA: W KakK Jes-
TENBHOCTH CIIEUANBHBIX TOCYAapCTBEHHBIX Opra-
HOB TI0 3alllUTE HAIMOHAIBHBIX MHTEPECOB, M KaK
COCTOSIHWE 3aIlWIIEHHOCTH HAlWOHAIBHBIX WH-
TEPECOB CTPaHbl OT PeabHBIX W MOTEHIUAIBHBIX
yIrpo3, U Kak CO3JaHWE YCIOBUU IS CYIIECTBO-
BaHUs HOPMaJILHOTO (GYHKIIMOHUPOBAHUS ¥ IPO-
TPECCUBHOTO PAa3BUTHs caMOH cucTeMbl (0Omie-
CTBa, TOCYJapCTBa, MPOKUBAIOLINX B HEH JIOJEH).
Ha Hamr B3riisiji, COBpeMEHHOE 3aKOHOJATEIHLHOE
ompezeieHHe MOHITHS HAllMOHATHHON Oe30macHo-
CTH BKJIIOYaeT B ceOs jBa 0a30BBIX KOMIIOHEHTA:
3alUIIEHHOCTh U OPUEHTAIIUIO HA IPOTPECCHBHOE
pasBuTHE.

B coBpeMeHHBIX yCIIOBUSX HaIlOHANBHAs 0€3-
OTIACHOCTh PacCMaTPUBACTCS KaK COIMAIBLHOE
SIBJICHUE, KOTOPOE BKJIIOYACT B CeOsl MHOXECTBO
ACIIEKTOB, 3aKPEMJICHHBIX MPAaBOM, KaK COCTOSHUE,
KOTOPOE aKKyMYyJIMPYET MHOKECTBO BUJIOB yIIepoa,
a TaK)Ke BO3MOXKHBIX MPEJICTABIICHUI 00 yrpo3ax u
HUX IOocIencTBUsIX. [ TaBHBIMU COCTaBHBIMH YacTs-
MU HaI[MOHAJIBHOM 0€30IaCHOCTH BBICTYIAIOT 0€3-
OIACHOCTh JHUYHOCTH, 0€30HacHOCTL OOIIecTBa U
0e301MacHOCTh TOCYAAapCTBA B TaKUX cdepax, Kak
MG)K}IYHapO}lHBIe OTHOLICHUS, o6op0Ha, IIOJINTHUYC-
CKasl )KH3Hb, JKOHOMHUKA, COITUANIbHAs cepa.

ITocTeneHHO OEATEIBHOCTH IO 00ECIEUYECHHIO
HAI[MOHAIBHON 0E€30MacHOCTH MPHOOpETaeT CH-
CTEMHBIN U MOCJEeI0BaTEIbHBIA XapaKkTep, U Mpe-
YCMaTPHUBAET PEAIbHYIO OLICHKY CUTYallMH BO BCEX
BaXHBIX Cepax KU3HEACATSIBHOCTH O0IECTBA U
ompejeNeHne HanboJee OMACHBIX YIpo3 C IIEIbI0
MIPUOPUTETHOCTH PAOOTHI 110 WX YCTPAHCHHIO.

Tem He MeHee, NPOLIECC COBEPLICHCTBOBAHUS
CUCTEMBI HAIIMOHATILHON 0€30I1aCHOCTY CTPaHBbI 11Ie
HE 3aBepIIeH, 0COOEHHO TO KacaeTcsi HOPMAaTHBHO-
ro MpaBoOBOTO perynupoBaHus. CerogHs B 3aKOHO-
JATENLCTBE M ACATEIHHOCTH WHCTUTYTOB obecre-
YeHHsI HallMOHAIIbHOM Oe3omacHoctn PK moInKHEI
y‘II/ITI)IBaTI)CSI HOBBIC, 60.]166 MaCHITa6HI)Ie BbI30OBbI
U yrpo3bl OE30MaCHOCTH, CBS3aHHBIE C IICJIEBHIM
BO3/ICHICTBHEM HA PKOHOMHMYECKHI IMOTCHITAAN, CO-
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KOHCTI/ITyIII/IOHHO-HpaBOBLIe OCHOBEI 00€CIICUEHHS HaIlHOHAJILHOH 0e30macHOCTH PeCHy6JII/IKI/I Kazaxcran

[UANTBHOE Pa3BUTHE, HA KUOEPIPOCTPAHCTBO, KO-
JIOTHI0, OMONIOTHYECKYIO cdepy U ApyrHe 00IacTh
OTZEIBHOM CTpaHbl M LIEJIOW IPYIIIBI TOCYNApPCTB.
Heo0xoamMo mepeocMBICIUTh caMo MOHSTHE 0e3-
OIMaCHOCTH. JTO yXe He MPOCTO BOECHHO-TIOIUTH-
Yyeckas KaTeropus, 3TO IOHATHE, 3aTparduBaroiee
HMHTEPECHl KaXIOTO YeJIOBEKa, COIMyMa M CTPaHBI
B IIEJIOM.

MartepuaJibl 1 METOABI

HOpunuueckas Hayka 10JKHA UCCIIEIOBATH TIpa-
BOBbIE MEXaHU3MBI OO0ECIICUCHHs] HAIIMOHAIBLHOM
Oe3onacHocTH. Ha mpakTuke m3-3a HEIOCTATOUHOM
pa3pa6OTaHHOCTI/I KOHCTUTYIMOHHBIX U UHBIX HOPM
B 3TOI 00JIACTH BO3HHUKAIOT Pa3IMYHBIC MPABOBHIC
koJuti3uu. CeroaHsI CIeyeT TOBOPUTH O He0OX0I1-
MOCTH BBIPaOOTKH KOHIICTITYalIbHBIX OCHOB HOBOU
MIOJIMTUKY HAIIMOHAIFHOW 0E30MacHOCTH, CBsI3aH-
HBIMH C W3MEHEHHUSIMHU Ha MEXIYHAapOIHOH apeHe.
Konnenus HalfmoHa IbHON 0€30MaCHOCTH JTOJIKHA
obOecrnieunBaTh BHYTPEHHHE UHTEPECH U OMUPATHCS
Ha HaMOHAIBHOE 3aKoHOJaTenbcTBO Kazaxcrana.
CkazaHHOE BBIIIEC TPEIONPEACTISICT BHICOKYIO Tpe-
00BaTENBHOCTH K HAYYHBIM pazpaboTkaM B 001acTu
HCCIIEIOBAHUS TIPOOJIeM OO0ECTICUCHISI HAITHOHAIb-
HOM 6€30TIaCHOCTH.

Pe3yabTaThl 1 00CyxKIeHUSA

[IpaBoBas ocHOBa oOecrieueH s HAITMOHATLHOM
0€30MMacHOCTH — 3TO €CTh COBOKYITHOCTh B3aMMOC-
BSI3aHHBIX, BHYTPEHHE COTJIACOBAHHBIX OCHOBOIIO-
JIAralIX HOPMATUBHBIX MPABOBBIX aKTOB, COZIEP-
KalmuXx IMOJIMTUKO—TIPABOBBIC ITPUHIUIIBI 1 HOPMBI,
HaIpaBJicHHbIE Ha IPABOBOE PETyJIUPOBAHUE 00IIe-
CTBEHHBIX OTHOIIEHHWH B cdepe obecreueHus 6e3-
OMACHOCTU JMUYHOCTH, OOINECTBA U TOCYAapCTBa.
OCHOBHOE TpeJHA3HAYCHUE OTUX MPHUHIIUIIOB U
HOpM TIpaBa 3aKJIIOYaeTCsi B TOM, YTOOBI HOpMa-
TUBHO PEriIaMCHTHUPOBATL OPraHyU3alui0 CHCTEMBI
obecrnieueHusl HalMOHAIBHOHW OezonmacHocTy PK m
obecneunBath 3¢ PexTrBHOE (PYHKINOHHPOBAHUIEC
WHCTUTYTOB I'OCYJapPCTBEHHON BJIACTH KaK LICHTPOB
YIPaBICHHS U PETYITUPOBAHUS JAHHBIM IPOIIECCOM.

['maBHOI Tenpr0 OoOecrieYeHns HAIMOHAIBHON
oe3onacHoctu PecnyOnuku Kaszaxcran siBisercs
COXpaHEHUE BHYTPHUIIOJIUTUYECKONH CTaOWMIBHOCTH,
3amuTa KOHCTUTYIIMOHHOTO CTPOS, TOCYAapCTBEH-
HOM HE3aBUCUMOCTH, TEPPUTOPUATBHON IENOCT-
HOCTH W HallMOHAIILHBIX HHTepecoB Kazaxcrana Ha
MEXIyHapOIHOU apeHe.

OOecricycHre HAIMOHAJIBHON 0E30MacHOCTH
MIPEJICTABISET COOON KOMILIEKC Mep, HampaBIieH-
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HBIX Ha TOAJEp’KaHUe 3al[UIIEHHOCTH HAIMOHAb-
HBIX HMHTEPECOB IIyTEM: ONpEAEICHUS OCHOBHBIX
HaNpaBICHUH JESATEIFHOCTH TOCYAapCTBa B JTOM
cdepe; BBISBICHHUS U MPOTHO3MPOBAHUS Yrpo3 Ha-
LMOHAJBHON OE30M1aCHOCTH, a TaK)XE BO3MOXKHO-
CTeH MPOJBMKEHUS TOIUTUISCKIX MHUIIUATUB Pe-
crryonukn Kazaxcran 3a pyOekoM; OCyIIeCTBICHUS
KOMIUIEKCA OTICPATHUBHBIX M JIOJTOBPEMEHHBIX MEp
0 TIPEAYIPERKICHUIO0 U HEUTpaTu3alui yrpo3 Ha-
[MOHAJHHON 6€30MMacHOCTH, B TOM YHCIIE TI0 yCTpa-
HEHUIO TMPUYMH U YCJIOBUH, MOPOXKIAMIIUX ITH
YTPO3BL.

HemanoBaxxHoe 3HaueHHe UMeeT MOOMIN3ALINS
CHJI U CPeACTB oOecreueHHs HAllMOHAJIbHOH 0e3-
OTIACHOCTH B CIIy4asX BO3HUKHOBEHHS HETIOCpE-
CTBEHHOW YIpO3bl HAIMOHAIBLHON OE€30MacHOCTH,
MoCSTaTeNIbCTBA HA HEe, B TOM 4YHCIE B CIydasx
SKCTPEMaJIbHBIX M YPE3BBIYANHBIX CUTYallUd BHY-
TPHUTOCYJAPCTBEHHOI'O, TPAHCTPAHHUYHOTO M TJIO-
OanpHOro Xapakrtepa. B 3Toil cBs3m HEoOXoaMMO
Oe3oTiaraTeNlbHOE TIPUHATHE PEIICHUH W ICHCTBHI
10 3aIUTE HAIIMOHATILHBIX HHTEPECOB, MPECCUCHUIO
HE3aKOHHOU JIeATEIILHOCTH, MOCSTAIONIeH Ha HaIlK-
OHANIFHYI0 0€30TacHOCTh, OCYIIECTBICHHIO HHBIX
MPaBOOTPAHUYHUTENBHBIX MEp, B TOM YHCIE MyTeM
OTpaHUYEHHUS JOCTYIIA K UMEIONIeHCS KOH(PHISHITH-
anpHOW mHMOopMaru. Ocoboe BHUMaHWE TOJDKHO
OBITH y/ENEeHO JIOKAaNM3aluud U JIMKBHUIALWHU TIO-
CJIEJICTBUH, CBSI3aHHBIX C IMOCATATEIHCTBAMHU Ha Ha-
IMUOHAITLHBIE HHTEPECHI, OCYIIECTBICHHIO KOMILICK-
ca BOCCTAaHOBUTEIBHBIX Mep.

PecrryOnmka Kazaxcran obOecriedmBaeT CBOIO
HaI[MOHAIBHYIO 0€301MacCHOCTh BCEMH HMMEIOIIMHU-
Csl B €e paclopshKeHUH CPEACTBAMH M METOJaMH,
B TOM YHUCJIE SKOHOMHYECKUMH, TOJUTHYECKUMH,
CIEIHAIbHBIMA, BOCHHBIMH, IPABOBBIMH, MPUME-
HSIEMBIMH OJHOCTOPOHHE WM B COOTBETCTBHH C
MEXTyHAPOTHBIMU JOTOBOPaMHU.

OCHOBHBIE HalpaBleHHUs TOCYIAPCTBEHHOM T10-
JUTUKA B o0JacTd obecrieyeHHss HalMOHAIBHON
6e3omacHocTy ompenenser lIpesnnent Pecrry6mu-
ku Kazaxcran. Tak, B cooTBeTcTBHH ¢ cTaTheir 40
Koncturymuu Pecnyonmukn Kazaxcran (KoncTu-
tymust PK 1995) Ilpesunent Pecrybnmku Kazax-
CTaH A6/1Aemcsa 21a601l 20cy0apcmed, €20 8blCUUM
OO0IICHOCHHBIM TUYOM, ONPeOesIOUWUM OCHOBHbLE
HanpaeneHus GHympeHHel U 6HeuHell NOAUMUKU
2ocyoapcmea u npeocmasasiowum Kazaxcman emy-
MpU CMpausvl U 8 MeHCOYHAPOOHBIX OMHOULEHUSIX.
Kak cripaBe;yinBO OTMEUYAET Ka3aXCTAHCKUM yUEHBIN
Ubpaes H.C., nanHass KOHCTUTYIIHOHHAsT ()YHKIIUS
[Ipesunenta PecrryOnuku Kazaxcran kapauHambHO
MEHSET €r0 MECTO B TOCYIapCTBEHHOM MEXaHM3-
Me, B CHUCTE€ME pa3fiefieHHs BIAacTH. DTO O3HAuaerT,



A.C. baiikeHxeeB

yro umeHHO [Ipesupent PecnyOmmku Kazaxcran
OTIpEZIETISIET CTPATETHIO PA3BUTHS TOCYAapCTBA, €T
JIOJITOCPOYHbIE TPUOPUTETHI, OOIIKNE OPUEHTHPHI
ero spomonud. 1o cymecTBy, naHHas GYHKUIUS 03-
HavaeT Oompe/ecHIe qaTbHEHIIeH CyIp0bI CTPaHbI
U MIPEJICTaBISIET COOOH CaMyIO OTBETCTBEHHYO KOH-
CTUTYIIUOHHYIO (PYHKIIHIO, MPEIONPEACSIONIYI0
collepkaHhe JAPYTruX KOHCTUTYIHOHHBIX (PYHK-
UUA U KOHKPETHBIX MOJHOMOYMI TJIaBbl rocylap-
ctBa PecnyOmuku Kazaxcran (Mopaes 2001: 89).
CrnemyeT COTJIacCHTBCS C BBIBOJIOM HCCIIEIOBATEIS
Nopaesa H.C., KOTOPBIN CUUTACT, YTO «CETOAHS UH-
CTUTYT TPE3HUJICHTCTBA CIIOCOOCH pPEeallbHO pelraTh
BaXHEWIITNE 3a/a4y¥l YHpPaBICHHUS PECITyOIUKON U
IIPOBENICHUS €€ BHYTPEHHEN U BHEIIHEH IOJIUTUKU.
[Ipe3uneHT sBNsETCS HE TOIHKO HOMUHAIIBHBIM TJa-
BOM rocy1apcTBa, HO U PEaJIbHOM BJIACTBYIOLLEH 110~
nutndeckoit purypoii (Mopaes 2001: 86).

Mecto u ponb ['maBel rocymapcTBa B rocyaap-
CTBEHHOM MEXaHU3ME U CHCTEME Pa3/IeIeHUs IroCy-
JTAPCTBEHHOW BJIACTH PACCMATPUBAIUCH B HAYYHOM
pabote akanemuka CapraeBa C.C. 1 uccienoBares
Hazapkymnogoii JI.T. «Cranosnenne Koncruryrmm
PecniyOnuku Kazaxcran: mpo0OsieMbl ¥ TIEPCIICKTH-
BbI». ABTOPBI OTMEYAIOT, YTO ...U3 CMbICJA TaHHON
KOHCTUTYIIMOHHON HOPMBI MOXXHO MPEATIOIOXKHUTh,
YTO CErOHA ONPEENIEHUE CTPATETUN Pa3BUTHS IoO-
CylapcTBa, €ro JOJTOCPOYHBIX MPHOPHUTETOB, 00-
IIMX OPHUEHTHPOB €ro 3BONIONMM BO3JIAraeTcs Ha
IIpesunenra Peciyonmukn Kazaxcran. Tem cambim
Koncturynust kapAnHaIbHO MEHSET €ro MECTO B
rOCy/IJapCTBEHHOM MEXaHH3ME M B CHUCTEME pasie-
nenwust Bnactu (Capraes 2001 a).

BaxHoe 3HaueHHWE UMEET BCTYNUBIIUNA B CHITY
¢ 5 uronst 2018 roma 3akon «O CoBere Oe3omacHo-
ctn PecrryOnmku Kazaxcran», KOOpIUHUPYIOMIHNA
MPOBEJIEHUE €JIMHOW TOCYJapCTBEHHOM IMOJUTHUKHU
B cdepe obecrieueHns: HaMOHANBHOW Oe30macHo-
¢t 1 oboporocnocobHoctu ctpansl (https://online.
zakon.kz/m/document/?doc_1d=38039248).

OcHoBHbIME 3anadaMu CoBeta besomacHoctu
SBIISIIOTCS TUTAHUPOBaHUE, PACCMOTPEHHE U OLIEH-
Ka peajHu3allii OCHOBHBIX HAIPaBIE€HUH TOCy-
JApCTBCHHOW TOJMTHUKU B 00JacTH obecreueHHs
HAI[MOHAIBHOM 0€e301acHOCTH, YKpEeTIeH:HsT 000po-
HOCTIOCOOHOCTH CTpaHBI, 00ECIICUCHHS 3aKOHHOCTH
Y TIPaBOTIOPSIIKA.

[Tomumo storo, CoBer 0€30MacHOCTH BHOCHT
MIPEIOKEHNS U PEKOMEHAINH TJIaBe TOCy1apCTBa
JUTSL IPUHSTUS PELICHUI 1O BOIIPOCaM BHYTPEHHEH,
BHEIIHEW ¥ BOCHHOW TIOJUTHKH B 00JIACTH oOecTe-
YeHHs HAaI[HOHAIbHOM 0€30IaCHOCTH U MEpaM IO pe-
aTM3alMK 3TUX PEIICHUH, a TAK)KE 10 TOBBIIICHUIO
3¢ (EeKTUBHOCTH [NIEATENIEHOCTA TOCYAapCTBEHHBIX

OpraHoB, OOeCleYHBalONINX Oe30MacHOCTh JINY-
HoOcTH, ofmiecTBa U rocygapcrBa. OIHOBpEMEHHO
MIOJrOTaBIMBAET PEKOMEHAALMH 10 3aKIIOUCHHIO,
UCIIOJIHEHHIO W JICHOHCALMN MEKIyHApPOIHBIX J0-
roBopoB Pecny6nmku Kazaxcran, 3aTparuBaromiux
HalMOHAJIbHbIC HHTEPECHI.

KoHcTUTYIMOHHO — MpaBOBYIO OCHOBY o0ectie-
YEeHUS! HALMOHAIBHOW O€30IacCHOCTH COCTAaBISET
COBOKYITHOCTh B3aMMOCBS33aHHBIX, BHYTPEHHE CO-
[JIACOBAHHBIX OCHOBOIIOJIATAIOMINX HOPMAaTHBHBIX
MPAaBOBBIX AKTOB, COAEPXKAIIUX MOJUTUKO—IIPABO-
BbI€ IIPUHLIUIIBI U HOPMBI, HAaIIpaBJICHHbBIC Ha IIPaBO-
BOE pEryJUpOBaHUE OOIIECTBEHHBIX OTHOLICHHUN B
yKa3aHHOU c(epe ¢ LeIbl0 UX YHOPSIIOYEeHHUS, OX-
PaHbI ¥ pa3BUTHS B COOTBETCTBUM C HAIIMOHAIIHHBI-
MU uHTepecamu. OCHOBHOE MpeHa3HAYEHUE DTHUX
MPUHLUIIOB ¥ HOPM IpaBa — HOPMAaTHBHO perJja-
MEHTHUPOBATh OPTaHU3AIMI0 CUCTEMbI 00CCTICUCHHUS
HaI[MOHAIBHON 0€30MacHOCTH U 00ecIeunBaTh (-
(exTrBHOE (HYHKIMOHUPOBAHWE UHCTUTYTOB IOCY-
JAPCTBEHHOW BJIACTH KaK IIEHTPOB YIPaBIICHUS U
peryaupoBaHusl mpolecca oOecrieueHus: Oe3omac-
HOCTH JIMYHOCTH, O0ILIECTBA ¥ FOCYAapCTBa.

OCHOBHBIMH UCTOYHHKAMU MIPaBa JJIsl CO3/IAHHUS
MIPaBOBOH OCHOBBI OOECTeUYeHUs] HalMOHAIBHOU
oe3omacHocty sBisiercss Koncturymus PK, 3akoHb
U MEXIyHapOJHBIE JJOTOBOPa, paTH(QUIIPOBAHHBIE
PecnyOnukoii Kazaxcran. IlpaBoBasi ocHoBa 00e-
CIICYCHHS HALMOHAJIBHONH OE€30MaCHOCTH MOXKET
OBITh CHCTEMaTH3MpOBaHA 1O cdepam MexIyHa-
POIHOM KM3HU U IO OTPACIIIM HAIIMOHAJIBHOTO Tpa-
Ba (MEXXIyHapOJHOE T'yMaHUTapHOE IIPaBO, KOHCTH-
TYLIMOHHO-TIPAaBOBasi, 8 IMHHUCTPATHBHO-IIPABOBAs,
YrOJIOBHO-TIPABOBAs W MHBIE OTPACIH HAIMOHAJb-
HOTO TIpaBa).

Haunbonee BakHble HOPMATHBHBIC TPABOBHIC
JOKYMEHTBI, PETYJIMPYIOLINE ITpoLiecc 00ecreyeHus
HaIMOHAJIbHOM 0€30I1aCHOCTH MOXHO Pa3eJIuTh 110
Hepapxuy Ha ciefyromue OJI0Ku.

[lepBblii OMOK — MEXIYHapOIHO-TIPABOBHIC
akTHl B cdepe oOecredeHusT MEKIyHApOTHON 0e3-
onacHocTH. CorlacCHO BHECEHHBIM HM3MEHEHHUSIM B
Koncturynuio 10 maprta 2017 roga MexxayHapon-
HBIE JIOTOBOPEI, paTuuIinpoBaHHbIe Pecrybmmkoii,
HUMEIOT IPHOPHUTET Tiepe] ee 3akoHamu. [lopsaok n
YCIIOBHUS JEUCTBHUS HA TEPPUTOPUH CTPAHBI MEXKILY-
HApOJHBIX JOTOBOPOB, YYACTHUKOM KOTOPBIX SIB-
nsiercst KazaxcraH, onpeaemnsroTcss 3aKOHOJATENb-
cTBOM PecnyGuuku.

Btopoii 0ok — cTpaTermyecKkue IOJUTHYE-
ckue pokymeHtbl: Ctpaterun, [locnmanus Ilpe-
3ugeHra. lloaMTUKO-IPaBOBBIMM — MCTOYHHKAMHU
TEOPETHUECKUX OOOOIIeHWH W  MPAKTHYECKUX
JEUCTBUM 1O 00ECIEUeHUIO HAIMOHAIBHOW 0e3-
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KOHCTI/ITyIII/IOHHO-HpaBOBLIe OCHOBEI 00€CIICUEHHS HaIlHOHAJILHOH 0e30macHOCTH PeCHy6JII/IKI/I Kazaxcran

OMACHOCTHU SIBIIAIOTCA €KerofHble nmocnanus Ima-
BBl rocynapctsa Hapony Kasaxcrana, ITOKmanael W
BeicTyruieHus Ilpesunenta PK mo nambGonee Bax-
HBIM Npo0JieMaM BHELIHEH W BHYTPEHHEW MOJINTH-
ku rocynapcta. [locinanue Hapony Kazaxcrana, ¢
KoTopbiM oOpatmics 1 centsadps 2020 rona Ilpe-
suneHT PK KaceiM-)XXomapt Tokae (www.akorda.
kz), crano 24-m mo cuery. Llens mpe3wmeHTCKHX
MOCTaHWH — 3aJaBaTh HampaBieHUEe pedopmam,
OpPTraHM3ALOHHOM, PETYIATOPHON M 3aKOHOTBOP-
YECKOW JESITEIbHOCTH TOCYNAPCTBEHHOIO CEKTOpa.
B Tpetuii 610k MOKHO OTHECTH KOJEKCHI, 3aKOHBI 1
B YETBEPTHIN OJIOK — MOA3aKOHHBIC AKTHI.

[Ipu n3yueHnn npeaMeTa UCCieA0BaHUSI — 00e-
CTICYeHUsl HAIIMOHAJBHOM 0e30MacHOCTH, CUHUTAIU
OBl 11e1ec000pa3sHbIM IPUMEHHUTH AUATEKTUYECKUI
Metoj1. CorylacHO TaHHOMY METOXY U OOBEKTHB-
HOTO PAacCMOTpPEHHs SBJICHUSI WM Tpolecca Heoo-
XOJUMO paccMaTpHUBaTh €ro B pa3BUTUHM U BO B3a-
MMOCBSI3U C UHBIMH OOIIIECTBEHHBIMH IIPOIIECCAMH
— INOJIMTHKOW, KYJIbTYPOH, PEJIUTUE, SJKOHOMUKOU
U ap.

JTanbl CTAHOBJEHHS MPABOBOro odecrmeve-
HHUSA HAIIMOHAJIBLHOH 0€30IaCHOCTH

[Iporecc 3apoxaeHNs 1 CTAHOBJIEHHS TPABOBO-
ro odecreueHns HaIMOHAIBbHON Oe3ormacHocT PK
MOKHO YCJIOBHO pa3fefUTh TAaK)Ke Ha YeTBIpE dTa-
na: nepsbii 3Tan — ¢ 1990 no 1993 r.; BTOpoOIit sTan
— ¢ 1994 no 2000 r.; Tpetuit — ¢ 2001 mo 2011 r.;
yetBepThId — ¢ 2011 1. Mo Hacrosmee Bpems. Pac-
CMOTPHUM 3TH 3TaIlbl omoapooHee.

Ilepgulii sman XxapakTepu3yeTcs MPOLECCOM 3a-
poxknenus 3akononarenbetBa PK B chepe obecrie-
YeHHsI HAIMOHAJIBLHOW Oe30MacHOCTH. 25 OKTAOpS
1990 roma Ovuta mpuHATa Jlekaapanus o rocyaap-
ctBeHHOM cyBepenutete Kazaxckoit CCP. B manb-
Heitmem 16 nexadps 1991 ropa Betynun B geiicTBue
KOHCTUTYITMOHHBIN 3akoH «O He3zaBHCHMOCTH Pe-
cnyonukn Kazaxcran». 28 susaps 1993 roga npu-
Hsata miepBas Kouctutymus cysBepeHHoro Kazax-
crana. Akagemuk HAH PK Capraes C.C. B cBoeM
Hay4IHOM TpyJe «MBI KUBEM B KOHCTUTYIITHOHHOM
MIPOCTPAHCTBEY MOAYEPKUBACT, YTO B TIEPBBIC TOJIBI
OBUTH CO3MaHBI KOHCTHUTYIIHOHHBIE OCHOBBHI CyBe-
penutera PecmyOnuku KaszaxcraH, menb KOTOPBIX
o0ecrneunTs He3aBIUCHMOCTh U 0€30IaCHOCTh TOCY-
nmapctBa (Capraes 2010 b).

20 utons 1992 roga npunar 3akoH «O0 opra-
Hax HalMOHaNIbHOU Oe3onacHocT PecryOnmku Ka-
3axcTan». JlaHHBIN 3aKOH c(popMHUPOBAT OCHOBHBIE
NPUHIUIBL JESTEIBHOCTA OPraHOB HAIMOHAIBHOU
OesomacHocTi. Tak, BHEpBBIE OBLTH 3aKperie-
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HBl TaKWe€ TPUHIUIBI KaK 3aKOHHOCTH, PAaBEHCTBO
BCEX Mepes 3aKOHOM, cOoONMIo/IeHne TpaB ¥ cBOOO.
9eJI0BEKa, TYMaHU3M U MHTEPHALMOHAIM3M, JAEMO-
KpaTHs U HE3aBUCUMOCTh OT JESTEIbHOCTH JTIOOBIX
MOJUTUYECKUX MapTHH M OOIIECTBEHHBIX O0bEIH-
HEHMH, coueTaHrue B paboTe IMTACHOCTU M KOHCIIH-
palyu, eIMHOHAYANIUS U KOJUIETHAIbHOCTH. 11 deB-
panst 1993 roga Obuia npuHsTa BoeHnas moxkrpuna
Kazaxcrana.

OCHOBHOH XapaKTepUCTUKON Ipolecca obe-
CIEYCHHs HAIMOHAJIBHON ©0€30MacHOCTH IEPBOTO
JTamna SBIAETCA OPUEHTHPOBAHHOCTh HA BOCHHYIO
0€301acHOCTb.

Bmopoti sman — 3Tan nepBoHa4aIbLHOTO POPMU-
POBaHUs CUCTEMBI IPABOBOr0 00ECIICUCHUS HALMO-
HanbHO# Oe3onacHocTu. B Ilocmanuu [Ipe3unenra
ctpanbl Hapony Kaszaxcrana 10 oktsiops 1997 rona
«Kazaxcran — 2030: mpomnBeTanne, 0€30MaCHOCTh U
yIIydlieHHe OJarocOCTOSHUS BCEX Ka3aXCTaHLEB
(www.akorda.kz) ykazaHbl OCHOBHBIE ITOJITOCPOY-
HbI€ IPUOPUTETHBIE LIEIH U CTPATETUH, ITIABHON U3
KOTOPBIX SIBISETCS HAlMOHalbHas 0e30MacHOCTb.
W3menuBmIasics moiuTHYeCKass M BOCHHas oOcCTa-
HOBKa B MHpE W PETHOHE MOTpeboBaja paauKaib-
HOTo mepecMoTpa BoeHHOH JokTpuHbl KazaxcraHa.
VYxazom IIpesunenta crpanst ot 10 despans 2000
rojia yTBEpKAeHa HOBas BOCHHAS JOKTPUHA.

B 1995 rony yTBepxaeHa HOBasl peakuus 3a-
koHa «OO0 opraHax HalMOHAJIBHOH 0€30MaCHOCTU
PK», onpenenusuiero craryc, NOJIHOMOYUS, PUH-
MBI U OPTaHU3ALUIO JIEATEIIBHOCTH OPraHOB Ha-
LUOHAJIBHON 0€30MacHOCTH.

B 1998 roxy npunst 3akon Pecnybnuku Ka-
3axctan «O HanuoHanbHOU Oe3zomacHocTu Pe-
crryonukn Kazaxcrany. [laHHBIA 3aK0H 3aKpernu,
yT0 oOecreyeHHue HalHMOHAJIbHOW 0e30macHOCTH
SBJISIETCSl TJIaBHBIM yCJIOBHEM pa3BuTuA Pecmy-
6nuku Kaszaxcran xkak HE3aBHCHMOTO CYBEPEHHO-
ro rocyaapctBa. Oco00 3HAYUMBIM JJISi CHCTEMBI
HaIlMOHANbHON 0€30MacHOCTH SBJIsETCS 3aKOH OT
13 mrons 1999 roga «O Goprde C TEPPOPUIMOMY.
Tem cambIM, co3gaeTcs mpaBoBas OCHOBA IS MPO-
(eccroHanM3auru IesTeIbHOCTH OPraHOB HaIHo-
HaJIbHOI 0€30I1aCHOCTH.

Tpemuii sman — 3Tan yTOYHEHHUS CUCTEMBI Ipa-
BOBOTO o0OecreueHHs HalMOHAIbHOW 0Oe30macHo-
cti. B aTOT mepuon ObUIM MPUHATH HOPMATUBHBIE
MPaBOBBIE aKTHl KacaTelbHO BOGHHOW Oe3omacHo-
ctu. Crnenyer OTMETUTh MpuHsATHE 3akoHa Pecmy-
omukn Kazaxcran ot 5 mapra 2003 roma «O BoeH-
HOM IMOJIOKEHUW». YKa3oM [aBbl rocygapcTsa oT
21 mapta 2007 rona yTBepxacHa HOoBas BoeHHas
nokTtpuHa Pecrryonmku Kazaxcran, nMeromias 060-
POHHUTENBHBIN XapakTep.
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A.C. baiikeHxeeB

7 maprta 2005 roga npunsT 3akoH «O06 ob6opone
u Boopyxennsix cunax PecmyOnmukn Kazaxcramy.
JlaHHBI 3aKOH SBISIETCS CHUCTEMOOOPa3yIOUIHM
aKTOM JJIsl TAKHX 3aKOHOB, KaK 3aKOH «(O BOEHHOM
MoJIOKEeHUM», «O TpakTaHcKor ob6opoHe», «O Mo-
OWJIM3ALIMOHHON MOATOTOBKE W MOOWIM3ALUN» U
psAaa JOpyrux 3aKOHOAATENBHBIX aKTOB. OTMETHM
3HAYMMOCTh 3akoHa oT 18 despams 2005 roma
«O TIPOTHBOAEUCTBUM SKCTPEMH3MY», B KOTOPOM
BIIEpBBIC OBLIO C(HOPMUPOBAHO TPABOBOEC IOHSITHE
skcTpeMn3mMa. Taxke ObUTH BHECEHBI H3MEHEHHS B
3akon «O 6oprbOe ¢ TeppopuzMom». HoBoe Hanme-
HOBaHHE JTAHHOTO 3aKoHa — «O MPOTHBOJEHCTBUU
TEPPOPU3MY» HAIIPABJICHO HA N3MEHEHHNE OJTUTHKH
0OOpBOBI C ITUM HETaTUBHBIM SIBIICHUCM.

Ha paccmaTtpuBaemoii ctaguu Oblia ompezerne-
Ha cuctema Oe3omacHocTH PecryOommku Kaszaxcran
U ee (QYHKUIWH, KOHKPETH3UPOBAaHBI COACPKaHUE U
MIPUHLIUIIBI, CHCTEMATH3UPOBaHbI BUIbI HAITMOHAIb-
HOW 0€30MacHOCTH, pa3TpaHHyueH KpPyr HOTHOMO-
YHif TOCYAapCTBECHHBIX OPTraHOB, 3a/ICHiCTBOBAHHBIX
B 3TOM TIpoIIecce.

Yemeepmoiti 5man — COBpEMEHHBIN dTan. Jlan-
HBIN epuo/ cBs3aH ¢ npuHsaTHeM B 2011 roay 3ako-
Ha «O peNUruo3Hou A TEIbHOCTH U PEIIUTUO3HBIX
o0beTMHEHUSX». BHeceHbl KapJWHANBHBIC H3Me-
HeHHs B 3aKkoH «OO0 opraHax HalMOHAJIBHOU 0e3-
onacHoctr PK». Crnemyronum maroM B pa3BUTHH
CHCTEMBI o0ecrieyeHus] HallMOHAILHON 0e30macHo-
ctu crano npunstue 13 ¢espans 2012 roga nByx
3akonoB PK: “O cnemuanbHBIX TOCYIAapCTBEHHBIX
opranax PecnyOnuku Kazaxcran” u “O BHeceHHU
M3MEHEHUI U JONOJIHEHUI B HEKOTOPhIE 3aKOHOAA-
TenbHBIE akThl PecmyOmmku Kazaxcran mo Bormpo-
caM CHeIMalbHBIX TOCY/IapCTBEHHBIX OpraHoB Pe-
cnyonuku Kazaxcran™.

B 2012 romy mpumsra Crparterus «Kazax-
cran-2050. HoBbIif MONMUTHYECKUM KypC COCTO-
aBmIerocsi rocyaapctBay (www.akorda.kz), sB-
JAIOMASACA JOKYMEHTOM 0CO0OT0 MCTOPHYECKOTO
Y HOJIMTUYECKOTrO 3HaueHus. B Hell comepxutcs
MoAPOOHBIN aHANW3 TOJIOKEHUST PECIyOIIMKN Ha
TeKyIHH MOMEHT. 3/1eCh OBUIM H3JI0KCHBI CEMb
MPHOPUTETHBIX JTONTOCPOYHBIX LENel, KOTOphIe
ciemyeT ykaszaTb. OJTO HalMOHanbHas Oe3ormac-
HOCTbh; BHYTPHIIOJIUTHYECKAs CTAOMIBHOCTD U KOH-
conuaanus oO0IEecTBa; SKOHOMUYECKHH pocT, Oa-
3UPYIOLINICS Ha Pa3BUTON PHIHOYHOW 3KOHOMHKE
C BBICOKMM YPOBHEM WHOCTPAaHHBIX MWHBECTHUIUH;
310pOBBE, 00pa3oBaHue U OJIAronoIydne rpakaan
Kazaxcrana; sHepreTMdeckue pecypcsl; HHOpa-
CTPYKTYpa, B OCOOCHHOCTH TPAHCIOPT M CBS3b;
npo¢eccCHOHANbHOE TOCYAapCTBO, OTPaHHMYCHHOE
JI0O OCHOBHBIX (DYHKIIHH.

6 saBaps 2012 roma mpuHATa HOBas peIaKIUs
3akoHa «O HanmoHanmpHOU Oe3omacHoctu PK». B
2015 romy paspadoran 3akoH «O MPOTHBOICHCTBUH
Koppynuun», B 2016 rony — 3akoH «O KOHTppa3Be-
IBIBATEIILHOM JeSITebHOCTI.

IIpoBenenHbIil aHAIM3 HOPMATUBHOIO PETYJIH-
pOBaHMA HAIMOHAIBHOM O€30MacHOCTH IIOKa3bl-
BaeT, YTO B OCHOBE BCEH 3aKOHOIATEIBbHOU Oa3bl
HaXOJATCSI KOHCTUTYLIMOHHbBIE HOPMBI O 3aIIUTE CY-
BEpPEHUTETA, O BhICIIEH [IEHHOCTH JJIS TOCy/1apcTBa
— YEJIOBEK, €ro KU3Hb, IPaBa U CBOOOIBI.

Koncturymus PecnyOnmkxum Kaszaxcran wmmeer
BBICIIYIO IOPUJIMYECKYIO CHITy M TpsSMOe JIeHCTBHE
Ha Bcel Tepputopun Pecnybnuku. Ciemyer oTMme-
TUTh, YTO TePMHH Oe3omacHocTh B KoHcTUTyIHMH
PK ynotpebnsiercss B caMbIX pa3iM4HBIX 3HAUYCHH-
X U ciaoBocoueranusx. K mpumepy, B cratee 20
CIIOBOCOYETAaHUE YIIOTPEOIAeTCs] B 3HAYCHUN «TIO-
pBIBa 6€30IAaCHOCTH rOCYIAapCTBa», B CTAThe 32- «B
HHTEpecax TOCYAapCTBEHHOH Oe30macHOCTH», B
cTatbe 61 — «obecreyeHuss 0OOPOHBI U OE30MaCHO-
CTH rocynapcTBa». UTO KacaeTcs HCIIOIb30BaHUS
MOHATHS HalMOHANbHAs! 0€30MaCHOCTh, TO CIEeIyeT
3aMETUTh, YTO TaKOE CIOBOCOYETAHHE YIOMHHAET-
Cs1 TOJIBKO C Ha3BaHHWEM TOCYAapCTBEHHBIX OPTraHoB,
HarpuMep — KoMuTeT HarmoHAJIBHON 0e30TmacHo-
cti PecniyOnukm Kazaxcran. B Maxumnuce Ilapna-
meHnTa PK nefictByer KomuteT no MexayHapoaHbIM
nenaM, o0opoHe u Oe3omacHoCcTH, ipu [IpesumenTe
PK (ct. 44, n. 20) CoBer beszomacHoctu Pecmy-
omuku Kaszaxcran (6e3 yToUHEHHUs] KaKOH MMEHHO)
(batikemxees 2009).

OCHOBY TpaBOBOTO peryJIMpOBaHUs obecre-
YEeHUs! HAUMOHAIFHOH ©0€30MacHOCTH COCTaBIISIOT
HOPMBI KOHCTUTYLIMOHHOTO, aJIMHHUCTPATHBHOTIO,
TPaX/aHCKOTO, YTOJIOBHOTO, TPakJaHCKOTO, MpO-
LeccyallbHOrO TpaBa, peryaupyoume Haubosee
BaXKHbIE BOEHHO-TIOJINTHYECKHE U OOIIECTBEHHBIE
OTHOLICHUSI B cdepe obecrevyeHus: OE30MacCHOCTH
— OpraHu3aloOHHbIC, YIPABICHUYECKUE, HMYIIE-
CTBEHHBIE Y OXPAaHUTEJIbHbIE IPABOOTHOILICHHUS.

CrnenyeTr OTMETUTh, YTO MPOIECC 00ECIICUeHHUs
HAIMOHAJBbHOM OE30MacHOCTH OCHOBBIBAETCS Ha
OOIIMX TPHHIUIAX TIpaBa, KaK CIPaBEIJINBOCTS,
paBHONpaBUe, T'yMaHHU3M, JEMOKPATH3M, CIHHCTBO
paB U 00A3aHHOCTEH, 3aKOHHOCTh, IPUOPHUTET 3a-
IIMTHI IPaB U cBOOOJ uenoseka. CobroieHne Beex
9THX NPUHIMIIOB SBISAETCS 00s3aTEIbHBIM YCIOBH-
€M Uil yCTOWYMBOTO U 0€30MacHOro pa3BUTHS IO-
CyapcTBa, OOIIECTBA M IHIHOCTH.

Bmecre ¢ TeM, mpolecc COBEpIIEHCTBOBaHMS
CHCTEMbI HallMOHAJILHON 0€3011acHOCTH CTpaHbI He-
00X0IMMO MTPOJIOJKUTH, U YKa3aHHas padoTa JT0MxK-
Ha BECTHCH B HETIPEPHIBHOM (opMaTe.
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KOHCTPITyIII/IOHHO-HpaBOBLIe OCHOBEI 00€CIICUEHHS HaIMOHAJIEHOU 0e30macHOCTH PeCHy6JII/IKI/I Kazaxcran

Bo-niepBbIX, HEOOXOUMO YETKOE U SICHOE IIO0-
HAMaHHE TakuxX NeOUHUIHNKA KaK HalHOHAIbHBIC
HMHTEPEChI, YIpO3bl HAIMOHAJILHOW 0€30MacHOCTH,
MTOJIHOMOYHS TOCYIaPCTBEHHBIX OPTaHOB B 00JIACTH
obOecrieuenyss HanMOHaIbLHOM Oe3omacHocTh. Ilo-
JlaraeéM HEOOXOJMMBIM MPOBECTH KIACCHU(PHUKAIUIO
JIAHHBIX KAaTErOpHii U 3aKPENHTh yKa3aHHYIO KIac-
cu(UKaIio Ha YpPOBHE 3aKOHA O HAITMOHAIBHOM
0e30IMacHOCTH.

B-BTOpBIX, HEOOXOAMMO YETKOE 3aKOHOAATEIh-
HOE peryiaupoBaHue B3ammojeicTBus 30-TH rocy-
JAPCTBEHHBIX OPraHOB, 3aHUMAIOIIMXCS obecreye-
HUEM HallMOHaJIbHOI 6e3omacHocTy B PK. B cBsa3u ¢
ATHUM TI0JIaraeM HEOOXOIUMBIM pa3paboTKy 00IIero
TIOJIOKEHUS I TOCYAapCTBEHHBIX OPTaHOB, LIETb
KOTOPOTO 00ECIEUYNUTh €IUHBIE MTOIX0 b, METO/BI H
IEeHCTBHS B [ejie 00eceueHns] HallMOHAJILHON O€e3-
OIIACHOCTH.

B-Tperbnx, HEOOXOAMMO YIENATh MOCTOSHHOE
BHUMAaHNE TIOBBIINICHUIO YPOBHS MPAaBOBOTO CO3HA-
HUS ¥ IpaBoBOM KynbTypsl rpaxaan PK. I1pu atom
0co00e BHUMaHUE yAeTsATh MoNon&xu. [lockombky
MMEHHO MOJIOZIC)Kh B CHJIY BO3PaCTHBIX OCOOCH-
HOCTEH TOJBEpPkKEHA ACCTPYKTUBHBIM TEUYCHUSAM H

BOCIIPUATHIO YY>KIBIX JUISI KA3aXCTAHCKOI'O MEHTa-
nuTeTa uaeh u Bo33penuit. COBpeMEHHBI MUP J10-
CTaTOYHO yA3BUM K HOBBIM BHJaM yIrpo3, KOTOPHIE B
TUTAaHETapHOM MaciTabe MOTYT HaHECTH HeIoIpa-
BUMBIH yIIepO cucteMe 0e30MacHOCTH YellOBEKa,
0011ecTBa, TOCY1apCTBA B IIEIIOM.

3akjouenmne

Takum ob6pazom, B Pecniyommke Kazaxcran cos-
JlaHa HOpMaTUBHAs NpaBoBas 0a3a B cdepe odecre-
YEeHUS! HALMOHAIBHON 0€301acHOCTH COOTBETCTBY-
I0[asi MHPOBBIM JIEMOKPATHYECKUM CTaHJapTaM.
Onnako (eHOMEH HalMOHAJIbHOH O€30MacHOCTH
JIOCTaTOYHO CIIOKEH, MHOTOTPaHEH, TUHAMUYEH U
npotuBopeunB. [TosToMy HeoOXoauMa Teproande-
CKasi 3aKOHOJIaTeJIbHAasE KOPPEKTUPOBKA U HAyYHBIE
W3BICKaHUs, OTPaXKaroIue MOTPEOHOCTH COLyMa.

Bompocel obecnieduennsi HalMOHAIBHON O€3-
OMAaCHOCTHU JOJIKHBI OXBAaTbIBATb BCC WHCTUTYTHI
IPaXJIaHCKOTOo 001ecTBa. B 3T0M CBsI3M HEOOXOAUM
MOCTOSIHHBI MOHHTOPHHI OOLIECTBEHHOTO CO3HA-
HUS 110 OTHOILIEHHIO K CUCTeMe HallMOHAILHON 0e3-
OMAaCHOCTH.
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The article analyzes specific aspects of civil regulation of the competitive obligation. The high im-
portance and lack of practical development of the above problem determine scientific work’s undoubted
novelty. Further attention to the civil principle of competitive responsibility is needed to better and ratio-
nally address civil law’s current concerns. Competitive commitments represent another type of unilateral
commitment. They clearly show the features of obligations, which in the private law of foreign countries
are called quasi-contract. The content of these obligations may cover those actions of the contestants
on the competitive task that is usually performed by debtors under some civil law contracts — contracts,
orders, commissions, and others. It is not ruled out for the contestants to commit legal acts, creating sci-
ence, literature, and art. In the first case, it is not a question of the actual commission of legally significant
actions by the contestants in favor of the subject who announced the contest, but about their readiness
for legal obliging themselves in exchange for compliance with the person of their condition who dis-
closed the conflict. Public competitions are once again widespread in the civil circulation. Simultane-
ously, the comparison of the practice of holding available games with the provisions of civil law shows
that public competitions are, in many cases, held in contravening the law. One of the many reasons for
this is the imperfection of legal regulation and the lack of good ideas about the Civil Code of Kazakhstan
requirements for public competition and their complete or partial disregard.
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OA-Dapabu atbiHaarbl Kasak yATTbIK, yHMBepcuTeTi, KasakcraH, AAmarsl K.,
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KaszakcraH PecnyOAnKacbiHbIH, a3aMaTTbiK, 3aHHAMaCbl 60MbIHLLIA
KOHKYPCTbIK, MiHAETTEMEAEPAiH, KYKbIKTbIK, epeKLLIeAiKTepi

Makarapa asamaTTblk, KOHKYPCTbIK, MiHAETTEMEAEPAI KYKbIKTbIK PETTEYAIH Keibip acnekTiAepi
TaAAaHaAbl. KofFapblAa aTaAFaH MOCEAEHIH >KOFapbl MaHbI3ABIAbIFbI MEH MPaKTUKAAbIK, AaMybIHbIH
60AMaybl FbIABIMM >KYMbICTbIH, CO3Ci3 >KaHAAbIFbIH aHbIKTaMAbl. A3aMaTTblK, KYKbIKTbIH Kasipri
Nnpo6AeManapbiH HEFYPAbIM TUIMAT XKOHE YTbIMADI LIELWY YLiH KOHKYPCTbIK, MiIHAETTEMEHI a3amMaTTbIK,
peTTey MaceAeciHe KOCbIMILA Hasap ayAapy KakeT. A3amatTblK, KYKbIKTbIH Kasipri npobaemasapbiH
HEeFYPAbIM TUIMA >)KOHE YTbIMAbI LLELLY YLIiH KOHKYPCTbIK, MIHAETTEMEHI a3aMaTTbIK, PETTEY MBCeAeCiHe
KOCbIMLLIA Ha3ap ayAapy KaxeT. KoHKypCTbiK MiHAeTTemeAep — BYA GipXKakTbl MiHAETTEMEAEPAIH,
Tarbl 6ip Typi 60AbIN TabbiAaabl. OAap LIET MEMAEKETTEPAIH >Keke 3aHHamacblHAQ KBAa3WKOHTPAKT
A€er aTaAaTblH MIHAETTEMEAEPAIH epeKLLEAIKTEPIH HAKTbl kepceTeAi. byA MiHAeTTEMeAepAiH Ma3MyHbI
8AeTTe bopbilkepAep GipkaTap azaMaTTbIK-KYKbIKTbIK, LLAPTTAp — LWapTTap, 6yMpbiKTap, KOMUCCHUSAAP
>KeHe T.6. GoMbIHILA OPbIHAAMTLIH KOHKYPCTbIK, TancbipMa GOWMbIHLIA KATbICYLLUbIAAPAbIH, 9PeKeTTepiH
KamMTybl MyMKiH. KOHKypCKa KaTbICyLUbIAQDAbIH, FbIABIM, SAEOMET >KoHE OHEP TYbIHAbIAAPbIH >Kacay —
KYKbIKTbIK aKTiAep >kacaybl 86AeH MyMKiH. BipiHLui xaFraanaa, OYA KOHKYPC >KapusiAaraH CyObekTiHiH,
namaacbiHa KOHKYPCKA KATbICYLIbIAQPAbIH 3aHAbI MaHbI3Abl iC-@peKeTTepiHiH, HaKTbl KOMMCCUSCHI
TypaAbl eMec, KOHKYPC >KapusiAaFraH TYAFaHbIH OAQpAbIH LIAPTTapblH CaKTay YLIiH 3aHAbI Kbl3MeTke
AQMbIHABIFbI  TypaAbl €KEeHAIrH KepceTeai. XKapusgAabl KOHKYpCTap asamaTTblK, YHAEYAEe KeHiHeH
TapaaraH. CoHbiMeH 6ipre, MEMAEKETTIK KOHKYPCTapAbl ©TKi3y TaxipnbeciH azamartTbikK, KYKbIKTbIH
epeXkeAepiMeH CaAbICTbIpY KeNnTereH »arAanAapAa XapusAbl KOHKYPCTAp 3aH ascblHAQ OTKI3iAeTIHIH
KepceTeai. MyHbIH KenTereH cebenTepiHiH, 6ipi KYKbIKTbIK PETTeYAiH >KeTiAMEreHAiri, coHaan-ax,
KasakcTaHHbIH A3aMaTTbIK, KOAEKCiHIH Xapus 6acekeAecTikke KOMbIAATbIH TaAanTapbl TypaAbl 6apabap
MAESIAApPAbIH 60AMAYbI, IFHM OAQPAbBI TOABIK, HEMeCe illliHapa eaemey 60AbIN TabblAaAbl.

TyiiH ce3aep: KOHKYPC, MIHAETTEME, peTTey, >Kapus TarcbipbiC Oepylli, YMbIMAACTbIPYLLbI,
KOHKYPCTbIK, MIHAETTEMEAEPAIH EpeKLLIEAIri, KOHKYPC TYpAepi.
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MpaBoBble 0CO6€HHOCTU KOHKYPCHbIX 06513aTeAbCTB
Mo rpaXk AAHCKOMY 3aKkoHoaateAbcTBy Pecny6amku Kasaxcra

B cTaTbe aHaAM3MpPYIOTCS HEKOTOpble acCrnekTbl FPa’KAAHCKOTO PEryAMpOBaHWMS KOHKYPCHOro
06s13aTeAbCTBA. BbICOKasi 3HAUMMOCTbMOTCY TCTBUENPAKTUUYECKOr 0 Pa3BUTUS BbilLieyKa3aHHOM NMPOBAEMbI
OMPEAEASIIOT HECOMHEHHYIO HOBM3HY Hay4HOM paboTbl. Aas 60Aee 3(D(HEKTUBHONO U PaLMOHAALHOIO
pelleHns HbIHEWHUX MPOOAEM TPadkKAAHCKOrO MpaBa HEOBXOAMMO YAEASTb  AOMOAHUTEAbHOE
BHMMaHWE BOMPOCY Pa’KAAHCKOTO PEryAMpoBaHUS KOHKYPEHTHOro 006s13aTeAbCTBa. KOHKYpeHTHble
00s13aTeAbCTBA MPEACTaBASIOT COBOM elle OAMH BUA OAHOCTOPOHHMX 0653aTeAbCTB. AAd Goaee
3(p(peKTUBHOrO 1 PALMOHAABHOIO peLleHUs HbIHELHUX NPOOAEM rPaXk AQHCKOro rnpasBa HEOOGXOAMMO
YAEASTb AOMOAHMTEABHOE BHUMaHWE BOMPOCY IPAXAAHCKOrO PEeryAMpoBaHMs KOHKYPEHTHOro
obs13aTeabcTBa. KOHKYpeHTHble 06g3aTeAbCTBa NPEACTABASIOT CO60I elle 0OAMH BUA OAHOCTOPOHHUX
o6s13aTeabcTB. OHM YETKO MOKasblBAIOT OCOGEHHOCTU 00S3aTeAbCTB, KOTOpPble B 4YaCTHOM Mpase
MHOCTpPaHHbIX TOCYAAPCTB Ha3blBAIOT KBa3uKoHTpakTamu. CoaepkaHune 3Tux 0653aTeAbCTB MOXeT
OXBaThiBaTb T€ AEWMCTBMS KOHKYPCAHTOB MO KOHKYPCHOM 33aAaye, KOTOPble OObIYHO BbINOAHSOTCS
AOAXKHUKAMM MO PSIAY TPaXkKAQHCKO-TNPABOBbIX AOFOBOPOB — AOrOBOPOB, MPUKA30B, KOMUCCHIA U Ap. He
UCKAIOUYEHO, YTO KOHKYPCaHTbl BYAYyT COBepluaTh NMPaBOBble akTbl — CO3AAHME MPOU3BEAEHUIN HayKM,
AMTEpaTypbl U MUCKyCCTBA. B nmepBoM cayuae peub MAET He O (haKTMUeCKOM KOMUCCUM IOPUANYECKM
3HAYMMBIX AEMCTBUIN KOHKYPCAHTOB B MOAb3y Cy6bekTa, 06bSBMBLLIEro KOHKYPC, @ 06 MX TOTOBHOCTU K
IOPUAMUECKOMY YCAY>KAMBOCTU B OOMEH Ha COOAIOAEHME MX YCAOBUI AULIOM, OObSIBUBLLErO KOHKYPC.
[y6AMYHbIE KOHKYPCbl BHOBb LLIMPOKO PACnpOCTPaHeHbl B PaXKAQHCKOM obpallieHnn. B To xe Bpemst
CpaBHEHME MPAKTUKM MPOBEAEHUSI MYOAMUHBIX KOHKYPCOB C MOAOXEHMSMM TPaXAQHCKOro rpasa
MoOKasbIBAET, UTO OOLIECTBEHHbIE COPEBHOBAHMS BO MHOIMMX CAyYasix MPOBOASTCS B HapylleHue
3akoHa. OAHOM M3 MHOTMX MPUYMH 3TOTO SIBASIETCS HECOBEPLUEHCTBO MPABOBOrO PEryAMpOBaHUS, a
TaK>Ke OTCYTCTBME aAEKBATHbIX MPEACTABAEHMIN 0 TpeboBaHmsix [paxkaaHckoro koaekca KasaxcraHa K

NMy6ANYHOM KOHKYPEHLMM, @ 3HAUMUT, MX NMOAHOE UAM YacTUUHOE npeHebpexeHue.
KatoueBble cAOBa: KOHKYPC, 0643aTeAbCTBO, PEryAMPOBaHUE, NMyBAMUHBIN 3aKa3umK, OpraHM3aTop,
cneumurka KOHKYPCHbIX 06513aTEALCTB, BUABI KOHKYPCOB.

Introduction

Among the most common obligations arising
from unilateral action are competitive obligations.
The scope of proliferation has expanded consider-
ably in recent years.

The concept of a competitive obligation is con-
tained in Part 1 of Article 910 Civil Code (CC). In
the competitive commitment, its initiator, based on
the subject matter and the original terms of the com-
petition, makes an offer to take part in it to an un-
specified or specific number of persons and under-
takes to pay the established fee to the winner of the
competition and conclude a contract with him cor-
responding to the content of the tender obligation.

Chapter 46 of the Special Part of the Civil Code
(Article 910-916) is dedicated to competitive ob-
ligations. In addition, as explicitly stated in article
910 of the Civil Code, competitive obligations may
be regulated by other legislation of the Republic of
Kazakhstan.

A great deal of attention is paid to regulating
competitive obligations in such legislation as the
Public Procurement Act, the privatization decree,

the real estate mortgage decree, the Commodity
Exchange Decree, the Bankruptcy Act, etc. Many
by-laws also govern competitive obligations, such
as the Rules for the Organization and Public Pro-
curement of Goods, Works and Services, approved
by the Government of Kazakhstan on October 31,
2002, No. 1158, the Rules for the Acquisition of
Goods, Works and Services in The Conduct of Pe-
troleum Operations, approved by the Government of
Kazakhstan on June 7, 2002, No. 612, the Rules for
the Purchase of Natural Monopoly Services, Finan-
cial Resources, and Financial Resources, the costs
of which are taken into account in the formation of
tariffs (prices, rates of fees) on the services provided
by them, approved by order of the Chairman of the
Agency for the Regulation of Natural Monopolies
and Protection of Competition of June 6, 2003, No.
140 -OD, etc.

Materials and methods
This study’s methodological basis is presented

by a holistic set of principles and scientific analysis
methods inherent in civil-legal science. The basic
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Legal features of competitive obligations under the civil law of the Republic of Kazakhstan

postulates of the general science-based dialectical
method of research formed the author’s conceptu-
al approach to know the object and subject of the
study. They led to the choice of forms and ways of
solving the tasks. In writing, the authors applied the
doctrinal provisions of philosophy, sociology, and
civil law.

The study was based on the universal method
of cognition — dialectical and generally scientific re-
search methods — analysis, including system analy-
sis, induction, etc. From private practices were used:
specific-sociological, statistical, comparative-legal,
hypothetical-deductive methods of research.

Results and discussion

Competitive obligations, in general, are not a
new institution for Kazakhstan’s civil law. Obli-
gations arising from the public promise of remu-
neration were also regulated earlier by the Kazakh
Soviet Socialist Republic Civil Code (Chapter 42,
Article 437-439). However, the norms of this in-
stitution have undergone very significant changes.
Besides, there are entirely new types of competi-
tive obligations, namely, competitive obligations
arising from bidding. It should be borne in mind
that the regulation of these relations in Kazakhstan
has its specifics and is carried out on several dif-
ferent principles than, for example, in the Russian
Federation and several other countries. In Soviet
times, competitive obligations were not given suf-
ficient attention to civilizational science (Smirnov,
1976:76). At present, there is no clear scientific
doctrine of competitive duties in Kazakhstan, and
its formation is yet to come. On the one hand, all
these circumstances make it difficult, and on the
other hand — increase the importance of a proper
understanding of the nature and specifics of com-
petitive obligations.

Entries meet all the traits of the obligation con-
tained in article 268 of the Civil Code. Therefore, as
the competition initiator, one person- the debtor- un-
dertakes to commit specific actions: to pay a reward
to the creditor — the competition’s winner — or con-
clude with the last contract.

In this regard, the general provision of the ob-
ligation law applies to the competition obligations,
except where these general provisions are at odds
with the particular rules of the chapter on competi-
tive commitments, or when the application of gener-
al conditions is not possible because of the specifics
of this type of commitment.

The specifics of the competition commitments
are as follows.
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1. Unlike most civil-legal obligations, from
the sale to the contract, competitive obligations arise
not from contracts but other legal facts — unilateral
actions (deals).

2. Competitive obligations differ from other
non-contractual duties, mainly those arising from
harm. First, if obligations of damage arise from le-
gal facts about misconduct, competitive obligations
arise from transactions, i.e., lawful actions. Sec-
ondly, the damage directly generates an obligation
consisting of the cause offenders’ duty to compen-
sate for the harm and the victim’s right to seek such
reparation. Competitive obligations, before they
reach their final, final form — the responsibility of
the initiator of the competition to perform in favor
of the winner of the competition-specific actions,
take place from the moment of the announcement of
the battle several stages, which will be discussed in
more detail in this scientific article.

The competition’s concept suggests that an indi-
vidual game, match, or battle of two or more persons
is a prerequisite for the emergence of a competitive
obligation.

As a legal concept, competition is used in civil
law and other branches of law. The game is wide-
ly used, for example, when hiring on the so-called
«competitive basis». Rules about such a competi-
tion are usually referred to as the labor law industry.
However, as is known, labor law regulates the rela-
tionship between employer and employee, i.c., the
person with whom the employment contract is con-
cluded. The competition simultaneously in hiring al-
lows one to identify such a person, which, according
to the employer (even only potential), is best suited
to perform work in a particular position or specialty.
Nevertheless, the competition concept is inextrica-
bly linked with the signs of battle, game, and winner
identification. According to the competition, scien-
tific and pedagogical staff and management staff are
usually appointed (Dzegorites 2003:110-113).

Types of contests. The legislation provides for
two types of competitions.

1. Open competition. In the case of an open
competition, the initiator’s offer to participate in
the game is addressed to an unspecified number of
persons, i.e., to all comers. Such a request is made
through advertisements in the press and other media.

2. Closed competition. In a snug match, the
offer to participate in the game is sent to a specif-
ic circle of persons on the competition’s initiator’s
choice.

The initiator of the competition decides how to
hold the contest (open or closed). The exceptions are
cases where the type of game is defined by law. For
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example, under the Public Procurement Act, public
procurement is usually made through open competi-
tion, and a closed competition is held only in cases
where goods, works, and services, because of their
complex and specialized nature, are available only
to a limited number of potential suppliers who are
known in advance to the bidder. Simultaneously, the
holding of a closed competition is coordinated with
the authorized body (part 1 of Article 18 of the Act),
(Public Procurement Act, 2015).

Preliminary selection of persons wishing to par-
ticipate in the competition, which determines its
participants’ qualifications, can only occur in open
competition (part 5 article 19 of the Civil Code).

Competitions can be divided into species and on
other grounds.

Thus, there are competitions held in one stage
and competitions held in two or more locations.
In the first case, the winner of the game is identi-
fied immediately, and the second winner (winners)
of the next stage becomes a participant in the next
step of the competition. Regulatory acts (RA) may
provide for the grounds and procedures for holding
the competition in several stages. For example, sec-
tion 19 of the Public Procurement Act (PPA) defines
a contest’s conduct using two-stage strategies. The
game is somewhat well regulated by the two-stage
guidelines of Article 14-2 of the Privatization Ordi-
nance. It should be taken into account that although
in the subsequent stages of the open competition,
not everyone takes part, but only passed the previ-
ous steps, i.e., individual persons, the game does not
turn into a closed one. Also, cases where the evalu-
ation of competitive applications (proposals of the
contestants) are conducted by the competition initia-
tor or the competition commission created by him
in several stages. The characteristics of the partici-
pants’ suggestions (price, technical parameters, etc.)
are evaluated.

Types of competitive commitment. Because of
competition of one kind or another, a very competi-
tive obligation arises and develops. Law into spe-
cies, in turn, also divides competitive responsibili-
ties. The Act (part 1 of Article 910 of the Civil Code)
divides the competitive obligations into two types:

1) Liabilities arising from a public remunera-
tion pledge;

2) The Republic of Kazakhstan laws estab-
lished obligations arising from the tender, auction,
and other bidding forms.

United by the generic concept of competitive
obligation, these species differ because of origin and
content (Sukhanov 2010:43). The first type of com-
petitive obligations’ content is the competition’s ini-

tiator’s obligation to pay the winner a fee. The range
of the second — the commitment to conclude with
the winner of the bidding a contract of the relevant
kind.

Besides, the law explicitly allows for the ex-
istence of mixed competitive obligations, which
will be responsible for the payment of the winning
reward and the conclusion of a contract with him.
This derives from the notion of a competitive obli-
gation, which indicates the initiator’s responsibility
to pay remuneration and conclude a contract (Belov
2003:711).

Subjects of competitive obligations. The resi-
dents of competitive commitments, as well as any
other obligations, are the parties. As parties, the law
names the initiator of the contest and the winner of
the competition. However, as mentioned above, the
competitive obligations in its formation go through
several successive stages. Each of these stages has
its composition of the participants of legal relations.
Only the contest’s initiator’s figure, participating in
all competitive obligation development phases, re-
mains unchanged.

In the literature, the party’s obligation (debtor
and creditor) is traditionally considered as subjects
of responsibility. However, due to the interdepen-
dence and interrelation of civil-legal relations in
modern society, third parties play an increasingly
important role in this relationship. They often affect
the content of the obligation and determine its legal
nature.

The initiator of the competition is the person in
whose interests the contest is always held. The ini-
tiator of the game:

1) Determines the subject and the original
terms of the competition;

2) Announces the contest, i.e., makes an of-
fer to take part in the fight to an unspecified or spe-
cific person’s circle. Moreover, the conflict initiator
makes an offer to participate in the contest either
directly or through an intermediary — the competi-
tion’s organizer (part 3 of Article 910 of the Civil
Code). Sometimes the figure of the organizer of
the contest is determined directly in the legislation.
For example, the Public Procurement Act contains
several provisions relating to the organizer of the
competition. First of all, it is established that the
organizer is the customer (public bodies, state insti-
tutions, as well as state-owned enterprises and pub-
lic companies, fifty percent or more of the shares
(shares) or a controlling stake of which belong to the
state, and affiliated with the legal entities) or a per-
son determined by the customer per the law for the
organization and conduct of the competition (sub. 5
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and 10 of Article 1 of the Public Procurement Act).
Separately, it is stipulated that the contest organizer
can be the administrator of the republican budget
programs, which is also entitled to determine for the
state agencies under its control a single organizer of
the competition.

3) Determines the winner of the competition.
As a rule, to determine the game’s winner, the ini-
tiator (organizer) of the game creates a competitive
commission. Directly about, the competitive (ten-
der) commission is mentioned only in the article
dedicated to tenders. Thus, following section 3 of
article 915 of the Civil Code, «the choice of the win-
ner of the tender from among its participants is made
by the initiator of the tender or the tender commis-
sion he created in a closed or, under the terms of the
tender, in the open order». However, the creation of
a competitive commission is possible in any other
competition. The most common is creating a com-
petitive commission (jury), consisting of specialists
of the relevant profile, evaluating works in science,
literature, art, and other creative activity and sports
areas. Although the rule of section 3 of Article 915
of the Civil Code is formulated as dispositive and,
therefore, creating a competitive commission is
the prerogative initiator of the competition. Still,
in some cases, the legislation explicitly establishes
the need for such a commission. For example, the
creation of a competitive commission provides for
part 3 of Article 9 of the Public Procurement Act.
The Government determines the education and ac-
tivities of the competition commission. The order of
creation, the number and personal composition of
the competition commission, the quorum required
for decision-making, etc., are determined for differ-
ent competitions. As a rule, the competition com-
mission determines the competition’s winner and
performs all the game’s actions, starting with its an-
nouncement. The Competition Commission usually
operates based on the competition commission’s
provision approved by the competition organizer;

4) Pays the winner a fee and enters into a con-
tract with him that corresponds to the competition’s
terms, i.e., fulfills the actual competitive obligation,
being its party.

Contestants

Other subjects of competitive legal relations are
contestants. Under section 5 of article 910 of the
Civil Code, an open competition may be subject to
the pre-qualification requirements for contestants of
a particular type, established by law. For example,
article 8 of the Public Procurement Act lists a po-
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tential supplier (Velbi 2018: 813). According to this
article, the potential supplier must:

1) Have professional qualifications, as well as
experience in the market of purchased goods, works,
and services for no more than one year;

2) Have the necessary financial, material, and
human resources to meet obligations under the pub-
lic procurement agreement;

3) Have the civil capacity to enter into a public
procurement contract;

4) To be solvent, not subject to liquidation, his
property should not be seized, and his financial and
economic activities should not be suspended follow-
ing the legislation of the Republic of Kazakhstan;

5) Do not be held accountable for the failure
or improper performance of its obligations under
public procurement contracts concluded during the
past two years based on a court that has entered into
legal force.

The relevant documents confirm the compli-
ance of the contestant (potential supplier) with the
requirements. The completeness and reliability of
the information provided are established at the time
of consideration by the competition commission of
documents ensuring the potential supplier’s compli-
ance with qualification requirements (A.P. Sergeeva
2018:826-827). It is imperative that the bidder may
not set the potential supplier’s conditions not pro-
vided by the Public Procurement Act. The potential
supplier has the right not to provide information that
does not relate to the qualification requirements.

The competition’s very concept indicates that
the number of participants cannot be less than two
because otherwise, there can be no competition,
competition. In some cases, the law enshrines ex-
plicitly this requirement, stipulating that in cases
where the number of participants is less than two,
the battle be considered to have failed. Neverthe-
less, even in cases where such a requirement is not
contained in the law, it is obvious. For example, part
4 of article 915 of the Civil Code stipulates that a
tender may be deemed to have been initiated by less
than two bidders or bids by bidders are found to be
not eligible for tender. Part 7 of article 916 of the
Civil Code also stipulates that an auction can occur
if two bidders take part in it. Similar requirements
contain other legislation.

On the contrary, there is no such requirement in
the notion of a competitive obligation arising from
a public promise of remuneration. However, it logi-
cally derives from the concept itself because, in the
absence of at least two participants, it is impossible
to determine the best performance of the work; it is
impossible to recognize any person as the winner,
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and so on. Legislation or conditions of the competi-
tion may provide for compulsory participation in the
contest and a larger number of participants.

In some cases, the subjective component of the
competition obligation, if it is not defined in the law
and the competition conditions, can be established
based on the substance of the game’s subject matter.
Thus, if the match is announced to create a work of
science, literature, art, or another result of creative
activity, the contestants can only be individuals be-
cause creativity is inherent only to the individual
(person). The Copyright Act explicitly defines that
the work authors are an individual whose creative
work is created.

The question of the plurality of persons in the
competitive obligation is quite controversial in prac-
tice. As mentioned above, general duties are applied
to competitive commitments, as they do not contra-
vene the institution’s extraordinary norms in ques-
tion. General obligations allow several individuals
on each side of the obligation to participate in the
responsibility (Ivanova 2005:8-13). Part 2 of article
269 of the Civil Code stipulates that several persons
may participate in the deficit as a creditor or debtor
at the same time (Bogdanova 2003: 10).

The possibility of acting as the initiator of a con-
test between two or more persons of doubt, as a rule,
does not cause, and in practice, it is quite common.
The question of the participation of several persons
as participants in the competition is more challeng-
ing to resolve. Earlier, we noted that the contestants
«can be both citizens and legal entities, includ-
ing groups of citizens and consortia» (Suleimenov
2003:576). The latter statement needs some clari-
fication and clarification. On September 6, 2002,
the Prosecutor General’s Office of Kazakhstan ex-
plained consortia’s participation (associations of le-
gal entities without a legal entity) in competitions to
purchase goods, works, and services. The Commit-
tee gave a similar explanation of the «consortiums»
on Public Procurement by the Ministry of Finance
of the Republic of Kazakhstan.

The point of these clarifications is that article
1 of the Public Procurement Act provides that sup-
pliers and potential suppliers are an individual and
a legal entity (the latter is defined in article 33 of
the Civil Code). Also, since the consortium is not a
legal entity, the «participation of consortia in pub-
lic procurement, particularly as suppliers, including
potential ones, is unacceptable». «Because consor-
tia cannot participate in the public procurement pro-
cess, the purchase of services should be made from
legal entities and individuals, not from consortia, as
they cannot be potential suppliers under public pro-

curement legislation» (Commentary on the Russian
Federation’s Civil Code).

The explanations of the Public Procurement
Committee stipulate that «regulation of the results
of joint activities is not within the scope of the pub-
lic procurement legislation» and that «violation of
public procurement legislation will be admitted to
the public procurement process of consortia, respec-
tively, and the acquisition of goods, works, and ser-
vices from such associations, except when a consor-
tium member participates in the public procurement
process as an independent legal entity».

Based on these clarifications, all public procure-
ment organizations deny participation to several
individuals as a potential supplier. In other words,
they require that only one individual or entity sub-
mit one application. When an application is submit-
ted (signed) by several legal entities, the customer
announces that the applicant is a consortium. Since
the latter cannot be the right subject, it does not ac-
cept (rejects) such an application.

In practice, however, there are often cases where
the purpose of the contest organizer, especially the
bidding, can be achieved only if one contract is
concluded with not one but several persons. For
example, the organization announces a competition
among banks to provide loans for the amount that
none of the banks to date can independently offer.
On the other hand, a large consignment of goods is
purchased, which neither of the sellers can provide
alone. In this case, it would be desirable to bring to-
gether several such persons for their joint participa-
tion in the competition. Moreover, the above expla-
nation does not prevent this from being discouraged.

As you know, the consortium is a temporary
voluntary equal union (unification) based on a joint
economic agreement. Legal entities pool certain re-
sources and coordinate efforts to solve specific fi-
nancial problems (Article 233 of the Civil Code).
The consortium itself is not a legal entity. Conse-
quently, he may not be a party to competitive legal
relations, nor can he be involved in any other civil-
legal relationship. Only individuals and legal enti-
ties can be applied. Besides, it is quite right that it is
not listed among the potential suppliers. Neverthe-
less, to be the subject of civil legal relations means
to speak in them on their behalf and, as a rule, under
their responsibility (Lebedev 1988:77).

Moreover, the consortium’s meaning is that it
binds the legal entities’ mutual rights and obliga-
tions. A joint business agreement (consortium agree-
ment) is an agreement only between members of a
consortium. In all other relationships with third par-
ties (in «external» relations), the consortium mem-
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bers — legal entities — Act on their behalf. Neverthe-
less, the connection of their consortium agreement
may determine their joint entry into civil relations.
Thus, one application for participation in the pub-
lic procurement competition can be submitted not
by one legal entity but by several, related or even
unrelated to each other by a joint economic activity
agreement. In this case, the participant of competi-
tive legal relations (potential supplier) will not be
a consortium; thus, an entity of civil law does not
exist, but legal entities. Here, all legal entities acting
together and working in their interests can submit
the application and others’ parts because of a con-
tract of instruction (trust). Another matter must ap-
ply to each of the applicants.

Nevertheless, the requirement — «one applica-
tion for participation in the competition can be filed
by only one person» — is not based on the law. It
is noteworthy that legal entities and individuals can
submit one application jointly if only by the nature
of the purchased works or services (e.g., banking).
The participation of individuals in the competition is
not excluded. In such cases, there is no legal reason
to call such an association a consortium since the
latter is an Association of exclusively legal entities.
Simultaneously, there are no other grounds to reject
such an application since the Civil Code’s general
rules allow for a plurality of persons in the obliga-
tion, including the competitive burden.

Unlike consortia, which are still enshrined in the
law, such entities as groups (collectives) of citizens
(individuals) are not mentioned in the legislation.
However, this does not mean that they are not enti-
tled to participate in competitions or other civil rela-
tions. Here, the subject of legal concerns will be not
some particular subject — a collective and individu-
als, but speaking together, together. And in the case
of winning the competition with all of them (or only
one of the members of the team, having a power of
attorney from the rest) can be concluded only one
contract or paid the reward conditionally due to the
competition (which in this case is shared among the
members of the author’s team).

All this shows that the law perfectly allows per-
sons’ plurality on the participant’s side of the com-
petitive obligation (Sergeeva 2008:826).

The winner of the competition is a party to the
competition obligation in its final stage. The contest
itself is held precisely to identify the winner. The
winner in the competitive commitment is the cred-
itor, that is, the party with the right to demand to
commit specific actions in its favor — payment of
remuneration or the conclusion of a contract of one
form or another.
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Part 3 of article 915 of the Civil Code stipulates
that the winner of the tender’s choice from among
its participants is made by the initiator of the ten-
der or created by the tender commission in a closed
or, under the terms of the tender, in the open. The
procedure for determining the winner is regulated
in more detail in the legislation on certain types of
competitive obligations (privatization, public pro-
curement, etc.).

The competition can be aimed at identifying one
winner or several winners (winners). In many ways,
the type of competitive obligation determines the
choice of one of these options. Thus, competitive
obligations arising from bidding aim to conclude a
contract that can only be completed with one person
(given the multiple as mentioned above of persons
in a competitive commitment). On the contrary, the
public promise of remuneration of such restrictions
does not know. One person or several winners, in-
cluding their ranking (distribution by place), can set
rewards. For example, a competition to create the
best musical or literary work may include the first,
second, and third prizes or even several prizes at
each level.

Separate legislation stipulates that if the winner
of the competition does not sign the contract within
the specified time frame, the organizer of the game
has the right to agree with another participant of
the competition, the proposal of which is the most
preferable after the submission of the winner per the
protocol on the outcome of the match (part 3 of ar-
ticle 23 of the Public Procurement Act). It is usually
said that there is a replacement for the winner of the
competition in such cases. This statement does not
appear to be entirely accurate. Of course, granting
the right to enter into a contract with another person,
in case of refusal of this winner of the competition,
is in the interests of the initiator of the game, as it
saves him from the need to hold a new contest, bear
the associated costs, etc.

However, from the very concept of the competi-
tive obligation, it follows that, first, the contract is
with the winner of the competition, and the refusal
of the winner of the warranty does not make the
other person the winner. Secondly, before the actual
winner, the initiator of the competition should con-
clude a contract, and it is this duty that constitutes
the content of the competitive debt. In the cases
under consideration, the competition’s initiator has
the right to conclude a contract with another person
but is not obliged to do so. All this shows that the
contract concluded in such cases is not based on a
competitive obligation but is an independent way of
concluding a contract (particularly a deal on public
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procurement or privatization). However, it is an ac-
cessory, additional to the competition.

Becoming a competitive commitment. Protect-
ing the interests of the participants of the competi-
tion obligation and liability under the competitive
obligation.

It was becoming a commitment. The specifics of
the competitive obligation, which has already been
mentioned above, is such that the deficit in its full
form does not arise immediately, not at the time of
the announcement of the initiator (organizer) of the
contest about its holding, but in the process of be-
coming a commitment based on its results and iden-
tification of the winner of the competition, which
becomes a creditor. In this regard, a competitive
obligation arises because of a complex factual com-
position in which unilateral transactions take the
central place.

The Civil Code defines transactions as actions
by citizens and legal entities aimed at the emer-
gence, alteration, or termination of civil rights
and obligations (Article 147 of the Civil Code).
Deals are divided into one-sided and two-way or
multilateral (contracts). A wrong transaction is
recognized for which, following the parties’ law
or agreement, it is necessary and sufficient to ex-
press one party’s will (part 1 and 2 of article 148
of the Civil Code).

The announcement of the contest, made by the
initiator of the competition, is a one-sided transac-
tion, initial and in many respects determining the
competitive obligation’s content by the stage of be-
coming this obligation. The announcement contains
the competition’s initiator’s offer in a statutory or-
der to pay a reward to the winner of the game or
to conclude a contract with him when the game-
winner reaches an inevitable result of the competi-
tion. Legislation may provide lists of the necessary
conditions for a public promise of remuneration
(Agarkov 1940:123). Such a list is listed in section
2 of article 911 of the Civil Code: a general con-
tract of income must necessarily contain conditions
for the substance of the job, the criteria and manner
of presentation of the results, the size and form of
remuneration, and the manner and timing of the an-
nouncement of the products.

This unilateral transaction gives rise to others’
rights (an individual or uncertain circle) to partici-
pate in the competition by submitting relevant pro-
posals (proposals), presenting works, etc. Accord-
ingly, this transaction also generates a duty, a unilat-
eral obligation for the perpetrator (part 1 of article
149). At this stage, the responsibility is to accept
competitive applications (proposals).

As the initial stage of the competition commit-
tee’s development, the announcement of the compe-
tition is significant. That is why the legislation pays
excellent attention to how this announcement should
be made. In particular, the report should be made no
later than a specific date before the contest itself, al-
lowing participants to prepare for the competition
properly. It is envisaged that the announcements
should be made in periodic printing and distributed
through electronic means of communication. In ad-
dition to the contest’s actual report (notification),
the so-called «competition documentation» plays
a significant role. The organizer of the competition
provides to everyone who wants to participate in
it. Competition documentation is designed to pro-
vide participants with complete information about
the conditions of their participation in the game, as
the ad published in newspapers, as a rule, does not
always reflect the full story. The competition docu-
mentation also contains requirements for preparing
the competitive application and its submission and
regulations on evaluating competitive applications
and recognizing the winning bid.

Applying to a bidder is also a one-way transac-
tion. However, it generates a duty not for the person
who committed it but for the competition’s initiator.
The game initiator must consider and evaluate this
application in conjunction with other applications
and identify the winner. It is only the identification
of the competition’s winner that leads to the appear-
ance of a commitment in its final form and makes
this winner a party of the competitive obligation.
The legislation also imposes a special requirement
on this stage of the development of competitive
legal relations. In particular, there may be require-
ments for the form and content of the competition
application, the timing of its submission, and so on.

Consideration of the competition winner’s ap-
plications and identification is also a unilateral ac-
tion (deal) of the game’s initiator. Determining and
announcing the competition winner is the final stage
of the formation of a competitive commitment. This
reveals the person against whom the initiator of the
game is fulfilling the obligation.

Legislation details the rules for identifying the
winner for certain types of competitions, defines the
criteria by which the winner is determined sets the
time frame during which the decision to recognize
the winner should be made. Particular attention is
paid to the order of the design of such a decision.
Usually, the competition initiator’s conclusion
(competition, tender commission) is drawn up by a
protocol, reflecting which of the contestants and on
what grounds was recognized as the winner.
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The announcement of the competition, the sub-
mission of proposals (proposals), and the decision
on the winner’s determination are, as has been said,
one-sided transactions. Each such transaction, made
by both the initiator of the competition and other
persons, including the contestants, generates certain
rights and obligations. In other words, after each
stage, there is a legal relationship, which also meets
the signs of the responsibility (e.g., the duty of the
initiator of the competition to consider the proposal
submitted and the right of the participant to demand
such consideration). However, these commitments
are not of self-importance to their parties but are
subordinated to the ultimate goal of creating a com-
petitive commitment in its final form. Therefore,
these circumstances are not considered as separate
types of civil obligations but as so-called «interim
competitive obligations». However, this does not
preclude the possibility of applying to the legal rela-
tions that take place at each stage of the formation of
the competitive obligation, i.e., to the general norms
of the burden.

When they are formed, all these unilateral trans-
actions form a complex factual structure, from which
the final competitive obligation arises. The actual
composition that comprises the competitive com-
mitment may include other legal facts. For example,
article 913 of the Civil Code states that a contract
forms the relationship between the organizer of lot-
teries and other similar games and their participants.
However, the obligation of the lottery organizer to
pay the winnings is not contractual. Its offensive re-
quires several elements of the actual composition,
particularly recognition of the lottery ticket winners.

According to our country’s law, the bidding win-
ner and the seller sign a protocol on the auction re-
sults on the auction or tender day. This protocol is
reasonably considered in Kazakhstan’s legal litera-
ture as a preliminary treaty under Article 390 of the
Civil Code (Didenko 1999: 156).

The actual composition that creates a competi-
tive obligation, depending on its type, includes other
legal facts other than the above.

In addition to dividing deals into one-sided and
two-and-multilateral, cynical science, unilateral
agreements are also divided into basic and support-
ive ones. The principal transactions are considered
the basis of legal relations; auxiliary — transactions
change or terminate legal relations already existing
in the person who makes the transaction. The con-
test’s announcement generates only the opportunity
to participate in the competition, but not subjective
right. The right arises from the moment of making
another transaction — applying (work) to the game.

The legislation provides the procedure for form-
ing a competitive obligation and cases where the
competitive commitment (competition) can be de-
clared invalid, failed, or the match can be canceled.

A competitive obligation may be invalidated if
the transactions that have served as the basis for the
appearance of a competitive commitment are invali-
dated. The court invalidates the competition on the
claim of interested persons.

The grounds for invalidating transactions under
the basis of a competitive obligation are generally
established by chapter 4 of the Civil Code in articles
on the invalidity of transactions. It also shows the
consequences of invalidating transactions if this
chapter’s rules are not at odds with the norms of spe-
cial legislation on competitions or do not contradict
the merits of competing obligations. There are also
special rules in the law on the invalidity of transac-
tions based on competitive commitments.

The declaration of the contest failed, which
should be distinguished from recognizing the
match’s invalidity, is not related to the violation of
the law during the competition but is due to circum-
stances beyond the control of the contest’s initiator,
the contestants. It may take place in cases provided
by the law or the terms of the competition estab-
lished by its initiator. For example, a tender may be
deemed to have failed if fewer than two bidders took
part in it. Their proposals are considered the initiator
of the tender that does not meet the tender condi-
tions (part 4 of Article 915 of the Civil Code).

Suppose the contest is recognized as a failure. In
that case, there is no obligation of its initiator to pay
a reward or conclude a contract with the competi-
tion winner, like the latter, in this case, is not deter-
mined. Legislation and the conditions of the game
may establish other consequences of recognition of
the contest failure. For example, in the case of ten-
dering for a failed mortgage, the mortgage holder
has the right to convert the mortgaged property into
his property at its current appraisal value (part 3 of
article 32 of the Real Estate Mortgage Ordinance).

The Civil Code and other competition legislation
provide for abolishing and changing certain types
of competitive obligations and the consequences of
such cancellation and change. Thus, under section
6 of article 12 of the Public Procurement Act, the
organizer of the competition has the right to make
changes to the competition documentation by the
deadline of no later than five calendar days before
the expiry of the final deadline for submitting com-
petitive applications on his initiative or in response
to a request from a potential supplier to amend the
competition documentation by filing a protocol.
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The amendments are binding and are immediately
reported to all potential suppliers to whom the com-
petition organizer submitted the competition docu-
mentation. Simultaneously, the deadline for sub-
mitting competitive applications is extended by the
organizer for at least ten calendar days to account
for these changes in competitive bids by potential
suppliers (Sarbash, 2005:27-38). Nevertheless, the
Civil Code does not contain a general rule approxi-
mately cancellation or modification of competitive
obligations. Still, it only includes control over abol-
ishing the public promise of remuneration (Article
912 of the Civil Code).

Such a general rule should be included in the
Civil Code.

Rules on abolishing competitive obligations are
sometimes contained in special legislation on cer-
tain types of such duties. In cases where the con-
sequences of the competition’s cancellation are not
provided by special legislation, it is necessary to
proceed from the Civil Code’s general norms on ob-
ligations and the game’s declared conditions.

Conclusion

They are protecting the interests of the initiator
of the competition. The Civil Code contains one
measure to protect the interests of the initiator of
the game, held in the form of bidding (tender and
auction). Thus, part 6 of article 915 of the Civil
Code stipulates that the terms of the tender may be
provided for each bidder to make a guarantee fee,
which is returned to the participants after the ten-
der results. The guarantee fee will not be refunded
if the bidder withdraws his offer or changes it be-
fore the tender expires. The guarantee fee is not
returned to the tender winner if the winner refuses
to enter into an appropriate contract with the ten-
der’s initiator on terms that meet the tender win-
ner’s proposals.

Those wishing to participate in the auction must
apply for participation in the auction and make a set
amount of the guarantee contribution (part 6 of ar-
ticle 916 of the Civil Code) before the auction if the
conditions are not established. If the buyer refused
to enter into a sale contract, he is excluded from the
bidders’ list, and the guarantee fee is not returned to
him. The guarantee contribution was born for per-
sons who took part in the auction but did not buy
anything. For those who purchased any of the auc-
tion items, the amount of the guarantee fee is count-
ed in the account of the paid purchase price.

The guarantee fee mentioned in the rules is a
means of protecting the competition’s initiator’s in-
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terests, resulting in a sales contract (at auction) or, in
general, any warranty (attender). Bidding and con-
ducted by their initiator (organizer) for this purpose,
so the refusal of the winner of the bidding from the
conclusion of the contract violates the interests of
the initiator (the organizer), who usually plans its
activities given those contracts, which are to be con-
cluded at the auction, bears individual costs associ-
ated with the bidding, etc.

The guarantee fee should be distinguished from
the payment for the right to bid under special leg-
islation. Thus, applications for participation in the
competition of investment programs for the right
to subsoil use for exploration, extraction, and com-
bined exploration and extraction of minerals are ac-
cepted for consideration after payment of the contri-
bution to participate in the competition. Unlike the
guarantee fee, the fee for participation in the game is
not subject to a refund.

It should be borne in mind, however, that a guar-
antee contribution is not a means of securing a com-
petitive obligation, as it is often referred to in the
legal literature and the current legislation (Civil and
trade law of capitalist states 1993:407-408).

As you know, the Civil Code regulates in suf-
ficient detail the various ways of ensuring compli-
ance. Article 292 of the Civil Code includes forfei-
ture, collateral, withholding of debtor’s property,
surety, guarantee, deposit, and other means provided
by legislation and treaties. The mere non-mention
of the guarantee contribution in this article does not
mean that it is not exhaustive. The guarantee fee
performs the same functions as the means of en-
forcement, named in article 292 of the Civil Code.
It has even some terminological affinity with them,
particularly with a guarantee. Therefore, a more de-
tailed analysis of the general concept of ways of se-
curing the security is necessary to clarify whether
the guarantee fee is a way of securing a competitive
obligation or not.

First, it should be borne in mind that the Civil
Code establishes ways to ensure not obligations as
such, but ways to ensure the performance of re-
sponsibilities. As derived from the rules of Chapter
17 of the Civil Code, the fulfillment of the blame is
the debtor’s commitment to the actions that consti-
tute his duty’s content. The bidder makes the guar-
antee contribution and encourages him to conclude
a contract with the initiator under the threat of assis-
tance loss. However, the winner of the competition
does not have an obligation to end such a contract.
As discussed above, the competitive responsibility
is unilateral. The very concept of this type of debt
follows only the competition initiator’s commit-
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ment (trades) to conclude with the winner of the
contract of the appropriate kind. For the winner of
the conclusion, the initiator’s agreement is a right,
but not a duty. Therefore, if the competition winner
does not enter into a contract with the initiator, it
cannot be said that he violates any duty lying on it.
Moreover, if there is no duty, there can be no way
to ensure its fulfillment. Nor can we talk about the
guarantee contribution as a means of securing or
that the bidding winner is obliged to enter into a
contract with the initiator because the loss of the
guarantee contribution means negative property
consequences for the winner who has not agreed
(Didenko 2006:545).

In this regard, the guarantee contribution pro-
vided by the competition obligations rules should
be considered an independent way of protecting the
interests of the competition’s initiator, but not as a
way of securing obligations.

Legislation regulating certain types of competi-
tive obligations, on the other hand, not only speaks
of the provision of competitive obligations but also
even provides for separate ways of ensuring. Thus,
the Public Procurement Act does not mention, unlike
the Civil Code, a guarantee contribution. However,
article 14 regulates in sufficient detail the so-called
«provision of a competitive application». It is estab-
lished that the provision of a competitive application
can be submitted in the form of:

1) Pledge of money placed in the bank;

2) Bank guarantee.

The validity of the competition application must
be at least the expiration date of the competition ap-
plication itself.

The provision of the tender application is not re-
turned to the potential supplier who submitted the
competitive application and the appropriate condi-
tion, in cases where the potential supplier:

1) Withdrawn or changed the bid after the final
deadline for submitting the competition application;

2) Did not enter into a public procurement
agreement, being confident as the winner of the
competition;

3) Did not provide security for the public
procurement contract’s execution after signing the
public procurement contract in the form, scope, and
terms stipulated in the tender documentation.

The competition organizer returns the submit-
ted provision of the tender application to a potential
supplier within five business days of the following
cases:

1) Expiration of the competition application;

2) The entry into force of the public procure-
ment agreement;

3) Termination of public procurement proce-
dures without determining the winner of the com-
petition;

4) Withdrawal of the competition application
before the final deadline for submitting competitive
applications;

5) Rejecting the competition application as
non-compliant with the competition documentation;

6) Determine the winner of the competition,
another potential supplier.

For the reasons outlined above, the guarantee
contribution should be in mind, not how the obliga-
tions are enforced (the more incomprehensible the
«enforcement of the application»).

Moreover, even if the competition winner did
have a responsibility to conclude a contract and the
fulfillment of this duty could be provided somehow,
the collateral and bank guarantee for this purpose
are unacceptable. The essence of the collateral is
that the collateral holder has the right, in the case of
default, to obtain satisfaction (meaning the joy of the
requirement, which corresponds with the outstand-
ing duty) from the value of the mortgaged property
mainly to other creditors, who own this property
(the lender) (Article 299 of the Civil Code). If the
winner of the competition had a duty to conclude a
contract, and the initiator, accordingly, would have
the right to demand such an agreement, for exam-
ple, the supply of equipment, in case the winner of
the competition did not fulfill this duty, the initiator
would still not receive the satisfaction of his require-
ment (requirement to conclude a contract) by apply-
ing the mortgaged money to his property.

In this case, money can replace neither the con-
tract for the supply of equipment nor the equipment
itself. The guarantee is that the guarantor obliges the
creditor of another person (the debtor) to be respon-
sible for the failure to comply with the person’s ob-
ligation in full or in part in solidarity with the debtor
(Article 329 of the Civil Code of the Republic of
Kazakhstan). According to the literal meaning of the
guarantee (including banking), in case of refusal of
the winner of the competition to conclude a contract,
the guarantor bank had to complete such a deal in-
stead of the winner. In practice, however, the imple-
mentation of the bank guarantee is that in the case of
refusal to conclude a contract (and in other cases),
the initiator of the competition requires the guaran-
tor of payment of money, which, as already said, can
replace neither the contract nor the subject of the
agreement, which remained unconversionable.

It can be recognized, therefore, that the public
procurement legislation «bail of money» and «bank
guarantee» as ways to «ensure a competitive ap-
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plication» have nothing in common but the name,
with civil-legal concepts of ways to ensure the ful-
fillment of obligations, collateral, and guarantees.
Public procurement legislation can and should only
provide a deposit, as follows from the Civil Code’s
general rules on Competitive Obligations.

Responsibility for violation of competitive
obligations. General rules on liability for non-
performance or improper performance of duties
also apply to competitive commitments, as long as
it does not contravene special legislation on these
obligations or their merits. As a rule, liability for
violation of competitive obligations comes in the
form of damages. Since the competitive duties are
one-sided, in which the responsibility lies only
with the initiator of the competition, but not on
its participants (competitors), the fault in the form
of damages can be borne exclusively by the ini-
tiator; thus, if the initiator of the tender refuses to
conclude with the winner of the relevant contract
the winner of the tender in the right to recover the
damages caused to him (part 5 of Article 915 of the
Civil Code of the Republic of Kazakhstan). For the
tender’s winner, if he refuses to conclude a corre-
sponding contract with the tender’s initiator on the
terms that meet the winner’s proposals, there is no
compensation for damages.

Commitments are arising from a public promise
of remuneration.

Commitments from the public promise of remu-
neration are widespread in practice. For example,

these are competitions for creating works of science,
literature, and art, battles for the best performance of
music, dances, the best sporting achievements, etc.
These contests can be both one-off and systemati-
cally held at specific intervals.

The contents of the obligation arising from the
public promise of remuneration are disclosed in
article 911 of the Civil Code. Under Part 1 of this
article, any person who has publicly announced a
payment of monetary or other remuneration for bet-
ter performance or different results must fulfill the
obligation to a person recognized as the winner un-
der the competition’s terms.

Signs of this type of obligation, while limiting it
from others, including similar, legal relations should
be highlighted.

First, being a kind of competitive commitment,
the type of commitment is based on the competi-
tion, i.e., the competition and participants’ compe-
tition. This is particularly important to bear in mind
that, in principle, obligations arising from a public
remuneration pledge may not be associated with
the game. For example, from the general prom-
ise of reward to someone who finds a lost thing,
there is also an obligation. Still, it will not be based
on the competition, instead of the public promise
of remuneration to the author’s best architectural
project. Different people, better or worse, can make
an architectural project, but you cannot find a lost
item, «better or worse». It can only be seen or not
found.
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DEVELOPMENT AND FORMATION
OF THE LEGISLATION OF FOREIGN COUNTRIES
REGULATING BUSINESS PARTNERSHIPS

The article has chosen the topic’s relevance because the «origin» of this organizational and legal
form was in ancient times, even in Ancient Rome and Greece. In different traditional systems, such a
corporate and legal structure as a Limited liability Partnership is called differently, so in England-a Lim-
ited Liability Partnership, in the United States of America — a Limited Liability Company, in Germany-a
limited liability company.

In this article, only some limited liability partnership elements will be analyzed using the com-
parative-legal method. In particular, we will talk about the number of participants, authorized capital,
registration, liability, etc., in comparison with the Republic of Kazakhstan, England, the United States,
and Germany.

A business partnership is different from a simple partnership, which, according to article 228, has no
authorized capital and is not a legal entity. In contrast to business partnerships, a simple partnership is
formed based on a contract on joint activities of its participants, and the material basis of its activities is
the property of the participants of a simple partnership, which is the common shared property of these
participants, but not of the partnership.

Key words: civil Code, the Law on business partnerships, commercial organization, participants of
business partnerships, comparative analysis of business partnerships.
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LUapyalubiAbIK, CepikTecTiKTepiH PeTTeHTIH LLeT eAAEPAiH,
3aHHaMaAapbIHbIH, AAMYbl MEH KAAbINTaCYybl

MakaAaHblH, TakblpbIObIHbIH ©3€KTIAIr — B6YA KYKbIKTbIK, (POPMaHbIH, OCbl TYPiHiH «narnaa GOAybI»
eXeAri yakbITTa, TinTi exeAri Pumae >xeHe Ipeumsiaa 6oAFaH. Op TYPAI KYKbIKTbIK >KYHEAepAe
>KayankepLUiAiri LWeKTeyAi CepikTecTik 8p TYPAi aTaAaAbl, COHAbIKTaH AHIAMSAQ - >KayarKepLuiAiri
LekTeyAi cepikTecTik, Amepuka Kypama LLITaTTapbiHAQ — >KayanKepLUiAiri LUeKTeyAi CcepikTecTik,
[epmaHnsiAa — >kayanKkepLUiAiri LWeKTeyAi cepikTecTik.

ByA MakaAaaa >kayankepLUiAiri LWeKTeyAi CepIKTECTIKTIH Kenbip SAeMeHTTepi FaHa CaAbICTbIPMaAbl
KYKbIKTbIK, DAICTI KOAAQHA OTbIpbIN TaAAaHaabl. ATan anTkaHaa, KasakcrtaH Pecny6AnkacbiMeH,
AHravsameH, AKLLI-neH, FepmaHnsaMeH CaAbICTbIpFaHAQ KATbICYLIbIAQPABIH CaHbl, XapFbIAbIK, KaruTaa,
TipKey, >ayarnkepLuiAik >keHe T.6. TypaAbl Ce3 60AAADI.

LLIapyatublAbIK, cepikTecTik 228-6arka COMKeC KaprblAbIK, KArMTaAbl XKOK, >KOHE 3aHAbl TYAFa GOAbIN
TabbIAMANTbIH Xai CePiKTECTIKTEH epekiueAeHeAi. LLIapyalublAbIK, cepikTeCTIKTEPAEH ablpMaLLbIAbIFb,
»Kan CepiKTeCTiK OHbIH, KaTbICYLLIbIAAPbIHbIH, BipAECKEeH KbI3METi TypaAbl LLAPT HEri3iHAE KYPbIAAAbI, aA
OHbIH, KbI3METiHIH, MaTepPUAAAbIK, HETi3i CepiKTECTIKTIH 63i eMecC, OCbl KaTbICYLLUbIAAPAbIH, OPTakK, YAECTIK
MeHLUiri 6OAbIN TabblAATbIH Xai CEepPIKTECTIKKE KATbICYLbIAAPABIH MYAKI GOAbIM TabbiAaAbl.

ByA npouecTepre kenTereH cybbekTiAep KaTbiCaAbl (COHbIH iLLIIHAE OpPTaAblK, Hemece heaeparAbl
YKIMET, KePriAiKTi OMAIK, Keke CEKTOP XKaHe XKepriAikTi KaybiIMaacTbikTap). OAap alHaAblCaTbiH HEri3ri
MaCeAeAep KO KbIPAbl. MyHAQl CEpIKTECTIKTEPAIH KenTereH mbicaapapbl 6ap, 6ipak, oAapAbl TyCiHy
MeH TaAAQYAbIH >KaATMbl TEOPUSABIK, HEri3i )KEeTKIAIKCI3 AaMblFaH.

Ty#iH ce3aep: a3amaTTblK KOAEKC, LUAPYaLLbIAbIK, CEPIKTECTIKTED TYPaAbl 3aH, KOMMEPLIMSIABIK, YbIM,
LUapyaLlbIAbIK, CEPIKTECTIKTIH, KaTbICYLLUbIAQPbI, LIAPYaLUbIAbIK, CEPIKTECTIKTEP TYpPaAbl CaAbICTbIPMAAbI
TanAQy.

38 © 2021 Al-Farabi Kazakh National University


https://doi.org/10.26577/JAPJ.2021.v97.i1.04
mailto:vuzkunaeva@vuzkunaeva.kz
mailto:vuzkunaeva@vuzkunaeva.kz

G.Zh. Begazova

[.)K. berasosa

EBpasuiickas opmuamyeckas akapemms um. A.A. KyHaeBa, KasaxcraH, r. Aamarhbl
e-mail: vuzkunaeva@vuzkunaeva.kz

Pa3BuTHe U cTaHOBAEHHE 3aKOHOAATEAbLCTBA 3apybeXKHbIX CTpaH,
pPeryAMpyroLLLero Xo3sicTBeHHble TOBapu1LL,eCTBa

AKTYaAbHOCTb BbIOPaHHOM TEMbI CTaTbM 3aKAKOYAETCH B TOM, UYTO «3apOXKAEHME» STOM OpraHu-
3aLMOHHO-TIPABOBOM (POPMbI MPOMCXOAMAO B FAYOOKOM APEBHOCTH, ewé B ApeBHem Pume un [peunn.
B pasAnyUHbIX TPAAMLIMOHHBIX CMCTEMAX Takasi KOPNoOpaTMBHO-NPaBoOBasi CTPYKTYpPa, Kak TOBAPULLECTBO
C OrpaHMYeHHOM OTBETCTBEHHOCTbIO, Ha3bIBAETCS MO — PA3HOMY, Tak B AHFAMM — TOBApMLLECTBO C
OrpaHMYEHHON OTBETCTBEHHOCTbIO, B COeAMHEHHbIX LLITaTax AMeprKki — 06LECTBO C OrpaHUYEHHOM
OTBETCTBEHHOCTbIO, B [epMaHnm — 06LIECTBO C OrPaHUYEHHOM OTBETCTBEHHOCTbIO.

B AaHHOM CcTaTbe CPaBHUTEAbHO-TIPABOBbIM METOAOM OYAYT MPOAHAAM3MPOBAHbI AWLLIb HEKOTOPbIE
3AEMEHTbI TOBapMLLIECTBA C OrPAaHNYEHHOM OTBETCTBEHHOCTbIO. B YacTHOCTU, peub MOMAET O KOAMYECTBe
YYaCTHMKOB, YCTaBHOM KarnuTaAe, permcTpawmm, OTBETCTBEHHOCTM U T.A., B CpaBHeHMM ¢ Pecny6Amnkoi
KaszaxcraH, AHramveir, CLLIA, lTepmanmen.

X03$1ACTBEHHOE TOBAPULLECTBO OTAMYAETCS OT MPOCTOrO TOBAapMLLECTBA, KOTOPOE, COrAACHO
cTtatbe 228, He MMEeT YCTAaBHOIO KarnuTaAa M He SIBASIETCS IOPUAMYECKMM AMUOM. B oTAmume ot
XO3SIMCTBEHHbIX TOBapMLLECTB, MPOCTOE TOBAPULLIECTBO 00pasyeTcss Ha OCHOBaHWM AOroBopa o
COBMECTHOWM AESTEAbHOCTM ero YYaCTHMKOB, @ MaTEPMAAbHOM OCHOBOWM €ro AeSITEeAbHOCTU SIBASIETCS
MMYLLECTBO YYaCTHMKOB MPOCTOr0 TOBAPMULLIECTBA, ABASIOLIEECS OOLEN AOAEBOM COOCTBEHHOCTbIO

3TUX YHYaCTHMKOB, HO HE CaMOro ToBapuuiecTBa.

KAroueBble caoBa: rpa)KAaHCKVIVI KOAEKC, 3aKOH O XO3SMCTBEHHbIX TOBapuMeCcTBax, KOMMep4yecKas
opraHm3aumusa, y4aCTHUKU XO3MCTBEHHbIX TOBapMLECTB, CpaBHMTeAbeIVI aHAAM3 XO39MCTBEHHbIX

TOBapuMLecCTB.

Introduction

In developed countries’ legislation and legal
science with market economies, the legal norms
regulating economic partnerships (partnerships) and
monetary companies (companies) are distinguished
and quite consistently divided. This is due to the
fundamental difference between business compa-
nies and business partnerships. However, in some
publications related to companies’ English Law, this
difference is more technical than functional, which
can be agreed upon. In both cases, the same func-
tion is that people unite to conduct business to profit
(Davis 1997: 3-5).

Nevertheless, both in English Law and civil
code countries, the same essential difference is
noted between a business partnership and a busi-
ness company. It consists of the fact that the ac-
tual and legal relationship of the collaboration with
its founders is decisive in a business partnership.
Through the league itself, its founders’ association
with each other, their joint activities in the conduct
of the partnership’s affairs. In turn, in a business
company, its participants are not required to partici-
pate in its affairs, nor is their labor participation in
the company’s activities mandatory. In this regard,
it is possible to preserve a business company’s inde-
pendent legal personality, regardless of changes in
its participants’ composition.

In particular, business entities, companies (JSC
and LLP (LLC)) have such characteristics as:

(a) the preservation of the legal personality and
legal capacity of the company, regardless of how
the composition of its participants (shareholders)
changes);

(b) limitation of the participants ¢ property li-
ability for the company’s debts to the value of their
contributions to the company’s capital;

(c) the turnover of the shares and equity inter-
ests that allows them to be disposed of without such
consequences as the termination of the company’s
existence as an independent economic unit, and

(d) delegated management of the company’s
property and management of its affairs, which does
not require its participants’ participation (sharehold-
ers) both in its power (the conduct of its affairs) and
its economic activities.

Such societies are a form of concentration and
free redistribution of capital, and corporate relations
and relationships within the corporation are char-
acterized by a high degree of mobility. Participants
(shareholders) were alienated from the property and
activities of the financial company created by them,
acquiring the right to distribute income from the
corporation’s activities. One person may establish
a business company, and it may have a sole share-
holder (participant) during the entire period of its
activity. Business conduct in such companies usual-
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Development and formation of the legislation of foreign countries regulating business partnerships

ly requires professional management by hired man-
agers, and ensuring proper protection of creditor’s
and shareholders’ rights is of particular importance
to the legislator. Business entities may be part of
corporate groups (groups of companies), requiring
unique legislative and administrative control related
to economic concentration.

Materials and methods

At the local level, continued or more significant
involvement in partnership approaches is likely
between public bodies and private bodies, and non-
governmental organizations due to pragmatic factors
such as resource ands well as more ideological
factors. These factors include a belief in the overall
advantages of a partnership approach; the move
towards enabling local government (where publicly
funded services are implemented by private or not-
for-profit bodies rather than by the public sector); a
recognition that anyone local actor often does not
have all the competencies or resources to deal with
the inter-connected issues raised in many policy
areas; and more excellent agreement that urban
regeneration should include the genuine nature of
their relationships with networks of and partnerships
between other actors, including the flows of
resources, power, and information within these
networks—participation of the local community.
However, the theoretical and empirical validity of
these views needs further analysis.

Results and discussion

The study results show that business partnership
and innovation management affect business units
of multiply providers in Indonesia. Innovation
management has a more significant effect than
a business partnership in improving business
performance. The development of innovation
management is dominantly shaped by how
the management’s effort in developing project
management, followed by developing the innovation
process, portfolio management, strategy innovation,
and technology.

Main part

Business companies’ peculiarities determine the
creation of legal mechanisms that are not applicable
in regulating business partnerships themselves
(for example, exclusive and limited partnerships).
This circumstance makes it reasonable to control
joint-stock companies’ legal status and limited
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and additional liability companies (partnerships)
separately.

In turn, in developed jurisdictions, business
partnerships are also characterized by many
significant features that separate them from business
companies and other business units, determining the
specifics of the legal regulation of their status.

In particular, the following features identify a
business partnership asanindependentorganizational
form of conducting business activities on the rights
of a legal entity:

(a) A partnership is established by natural persons
in the number of at least two persons. This is since
the partners must not only make the collaboration
a sure property investment, but they also have to
put your work. G. F. Shershenevich pointed out
that «the personal involvement may be the work
of the technical, available in representation». He
considered that could not justify the participation
of a partner in the profit of the partnership if the
participant did not take any part in the activities of
the collaboration under the constituent agreement
(Shershenevich 1994). A similar position is reflected
in modern French legislation, based on the fact that
contributions in the form of skills and experience
(although not considered as a contribution to the
authorized capital) provide the basis for obtaining
shares in the partnership, granting the right to
participate in the profits and net assets of the
league and imposing the obligation of proportional
participation in covering the losses of the association
(Walters 2008);

(b) The founders’ participation (participants) in
a business partnership in its activities means their
active involvement in the collaboration itself is
business activities. In Russian Law, such regulation
is traditional: according to Article 295 of the Civil
Code of the RSFSR of 1922, a mandatory feature
of a full partnership was the occupation of all its
participants (comrades) in trade or fishing under
a legal firm. Under Article 312 of this Code, the
conduct of such transaction or fishing in a faith-based
partnership was mandatory for unlimited responsible
partners. The current Russian Law also establishes
the personal conduct of economic activities by the
participants of the collaboration as the defining
feature of a business partnership: articles 69 and 82
of the Russian Civil Code establish that participants
in full cooperation and participants in a limited
partnership must engage in entrepreneurial activities
on behalf of the partnership they have found. In
this regard, it is prescribed that the participants of
a business partnership have a commercial status:
according to Article 66 of the Civil Code of the
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Russian Federation, only individual entrepreneurs
and (in which, however, some inconsistency with
the doctrine and an explicit internal contradiction in
the norms of the Code) commercial organizations
can be participants of a business partnership. A
merchant’s status is mandatory for members of a
general association and general partners of a limited
partnership and following Articles L. 221-1 and
L. 222-1 of France’s Commercial Code (Walters
Kluwer b:2008). The formation of trade associations
by merchants is also provided for in the German
Trade Code (note to paragraph 105) (Walters
Kluwer: 2009);

(c) The relationship of the business partnership
with its founders. As a general rule, a partnership is
formed based on its founders’ agreed decision and
ceases to exist when at least one of the participants
leaves the league. Such retirement may take place
in connection with the death of a participant, the
termination of the constituent agreement on the
partnership, the exclusion of a person from the
membership of the association;

(d) The business partnership is managed by the
members of the association themselves. At the same
time, the principle of unanimous decision-making
usually applies. About third parties and economic
partnership, its participants are represented only by
its participants, who are fully responsible for their
property for the partnership’s debts. In partnerships
as associations of persons, as a rule, there is no
delegation of the management function to the bodies
of the block, nor should there be any bodies of the
partnership.

At the same time, German lawyers believe
that in practice, any of the signs of an economic
(commercial) partnership can be canceled or
limited in its application by Law or by a constituent
agreement. However, they also consider it impossible
to attract third-party managers to conduct the
partnership’s business and represent it in relations
with third parties. Such managers do not bear total
responsibility (Schmidt-Trenz 2007: et al.). And;
for example, Article L. 221-3 of the Commercial
Code of France, on the contrary, provides that the
charter of a general partnership may provide for
the appointment of managers who are not members
of the coalition. Moreover, it is allowed to appoint
a legal entity as such a manager. Similarly, G. F.
Shershenevich noted that personal participation was
necessary only in an artel partnership following the
Russian pre-revolutionary legislation. Participants
unite to achieve an economic goal by joint work.
Individual participation was not an essential
attribute in an entire block, but it had to be assumed

since it usually took place. Similarly, in faith-based
partnerships, personal participation on the whole
participants’ side was only deemed (Shershenevich
1994).

However, Kazakhstan’s legislation on business
partnerships and companies has its peculiarities,
manifested in the following main aspects. First of
all, the legislator’s position regarding the division
into business partnerships and business companies is
not unambiguous. Although joint-stock companies
(as an independent organizational and legal form of
legal entities) are already regulated separately by
the joint-stock legislation’s norms, the legislative
regulation’s inconsistency and business companies’
division and business partnerships are apparent.
Also, Kazakhstan’s legislation differs somewhat
from foreign legislation in establishing the
characteristics of economic alliances themselves. In
particular, under the legal definition of a business
partnership (see article 58 of the Civil Code and
article 1 of the Law on associations), such only
by the fact that it is a commercial organization
and its authorized capital is divided into shares of
its founders (participants) formed through their
in-kind contributions. By article 8 of the Law on
partnerships, current management of the partnership
exercises its Executive (collective or individual)
a body established by the General meeting of
participants, i.e., mandatory delegated power of the
Affairs and assets of a partnership, usually unique to
societies and companies with limited liability.

Such a business partnership criterion as
the founders’ mandatory personal participation
(participants) in its business activities is not
consistently enough by the Kazakh legislation. In
some cases (for example, concerning participants
in a general partnership and general partners in a
limited partnership), participation in the partnership
activities is the participant’s responsibility. The
unique requirement that a member of the association
has an individual entrepreneur (merchant) is also not
established by the Kazakh legislation.

Besides, the term «business partnership»
covers both business partnerships (full and limited)
and business companies (LLPs). In this regard,
provisions are essential for ensuring the financial
company participants’ legitimate interests but
do not correspond to the economic partnership’s
nature. So, for example, entered into partnership
Act article 8-1 on the provision of business
partnership information on their activities affecting
the interests of its members, ignoring this feature
of a business partnership, under which its activities
are objectified joint and coordinated activities of
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its members, including the management of all the
affairs of the league. The unique regulation of these
issues in Article 8-1 of the Law on Partnerships
does not contribute to the effective achievement of
economic partnerships’ goals. It forms the basis for
disagreements and conflicts between the participants
of the block.

Thus, the current Kazakh legislation does not
draw a sufficiently defined boundary between
business companies and business partnerships.

The elimination of most of the essential features
of a business partnership in the Kazakh legislation
occurred with the Law on Partnerships’ adoption
in 1995. Before its adoption, financial companies
and economic alliances were initially divided quite
definitely under force legislation. In particular,
before adopting the General Part of the Civil Code
on December 27, 1994, the Fundamentals were in
effect in Kazakhstan. Based on Article 11 of the
Fundamentals, commercial organizations could be
established as business partnerships and business
companies. Business partnerships were defined as
general partnerships and limited partnerships, while
joint-stock companies, limited liability partnerships,
and additional liability partnerships were classified
as business companies.

According to the legal definitions included in the
Fundamentals, the difference between companies
and partnerships was that the participants of the
block, based on a contract between them, engaged
in entrepreneurial activities on behalf of the
league and were jointly and severally liable for its
obligations with all the property belonging to them.
In turn, business companies suggested only bringing
together their founders’ contributions as the material
basis of the company’s business and the limitation
for property damage involved in its activities and
their contributions to the company’s Charter capital.
It was stipulated that unique legislative acts should
determine the legal status of certain types of business
companies and partnerships.

Such an act was the Law of the Kazakh SSR
of June 21, 1991, «On economic partnerships and
joint-stock companies». By this Law, all the types
of business partnerships and business companies
listed in the Fundamentals were united by a single
concept of a business partnership (similar to how
the general term «partnership» is now combined
in the French Commercial Code of 2000 for all
relevant commercial corporations). In particular,
such partnerships were defined as associations
of organizations and citizens built based on an
agreement and the basis of membership to carry
out various types of economic activities to meet
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their own and public needs. Simultaneously, the
definitions of each of the above types of partnerships
completely coincided with the corresponding
reports contained in the Fundamentals. Joint
economic activity and unlimited joint liability of
general partnership partners conceptually separated
full and limited partnerships from LLPs, CDOs, and
JSCs, which have an exclusive property and legal
autonomy from their participants (shareholders),
with the latter limiting the risks of their losses
associated with the activities of these three types
of partnerships.

Since the Law on Partnerships’ adoption in
1995, the only significant difference between full
and limited partnerships and other types of business
partnerships provided is the joint and additional
liability of top partners for the partnership’s
debts if insufficient property repays these debts
independently. In turn, it was provided that the
participants (shareholders) LLP, TDO, and JSC
connected with their participation in economic
partnerships of the corresponding forms do not
risk their property, except for the property of their
property contributions to the authorized capital of
economic partnerships. Since July 1998, a joint-
stock company has generally been recognized as an
independent form of commercial corporations and is
no longer a type of business partnership.

In connection with the establishment of
differentiation in the scope of the participants of
economic partnerships of various forms provided
by Kazakhstan legislation, regulation of the status
of each of these forms of partnerships has its
characteristics, as enshrined in articles 58 to 62
Civil Code General provisions concerning business
partnerships are subject to considerable additions
(and sometimes even change) the legislative rules
applicable to each form of business entity.

At the same time, the provisions of Articles
58 — 62 of the Civil Code apply to all business
partnerships established under the legislation of
the Republic of Kazakhstan, regardless of whether
they are appointed by citizens of the Republic of
Kazakhstan and legal entities established under
the Kazakh legislation, or among their participants
there are foreign citizens, foreign legal entities and
organizations, as well as stateless persons. This is
due to Article 1100 of the Civil Code’s mandatory
requirement that a legal entity’s Law is considered
the country’s Law where this legal entity is
established. In the development of this provision,
Article 1101 of the Civil Code also specifies that the
legal entity’s Law determines a legal entity’s civil
legal capacity.
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Therefore, if a business partnership is established
in the Republic of Kazakhstan’s jurisdiction, it can
only be shown following the Kazakh legislation
and can only be regulated. It can be created
only in those forms and with the organizational
structure and allocation of jurisdiction between
the bodies provided for by Law. Only Kazakhstan
legislation may define the content and scope of
rights of participants in a business partnership, the
procedure and conditions for the formation and use
of the property of the block, reorganization and
liquidation of the league, and other aspects of the
implementation capacity of the Kazakhstan legal
entities created in various forms.

A limited liability partnership is created based on
a constituent agreement. The foundation agreement
of an LLP is concluded by signing the agreement
by each founder or his authorized representative and
is supposed in writing. The foundation agreement
is subject to notarization, except for the foundation
agreement of a limited liability partnership that is a
small business entity.

Creating a limited liability company begins with
the conclusion of the foundation agreement. It ends
with data entry on the limited liability company in
the court’s relevant commercial register of the first
instance at the company’s location.

The company’s foundation agreement must be
notarized (Section 2, paragraph 1 of the Law on
Limited Liability Companies).

Only one person has the right to establish a
limited liability company and conclude a foundation
agreement (Section 1 of the Law on Limited Liability
Companies).

The company’s brand name is the name under
which the limited liability company is registered in
the commercial register and operates on the market.
The members of the company are free to choose a
brand name. The company name must indicate the
legal form of the «limited liability company» or the
generally accepted abbreviation of this designation
(GmbH).

As a rule, the founders of a limited liability
company are not personally liable for its
obligations. The company’s obligations are
fulfilled only at the expense of the company’s
property unless otherwise provided by Law
or the constituent agreement. The transfer of
responsibility for the company’s obligations
to the founders is provided only if particular
conditions are met in cases of lack of capital,
mixing of private property and company property,
mixing of the spheres of individual legal entities,
destruction of the enterprise within the framework

of an actual concern and the so-called abuse of the
standard form of the company.

In England, there is a limited liability Partnership
(Limited Liability Partnership (LLP)

The following legal acts, namely regulate the
activities of Limited liability Partnerships: the
Limited Liability Partnership Act 2000 (Limited
Liability Partnership Act2000); the Limited Liability
Partnership Regulations 2001 (Limited Liability
Partnership Regulations 2001); the Companies Act
1985 (Companies Act 1985); the Bankruptcy Act
1986 (Insolvency Act 1986); the Financial Services
and Markets Act 2000 (Financial Services and
Markets Act 2000).

Section 401 of the Uniform Federal LLC
Act states that members of an LLC may make a
contribution in the form of tangible or intangible
property or in any other form beneficial to the
company, including cash, promissory notes, the
provision of a service, as well as in the form of
obligations to contribute money or property, or in
the form of a contract for the provision of services.

Afteranalyzing and comparing the organizational
and legal forms in the above countries (the Republic
of Kazakhstan, Germany, England, USA), we can
conclude that the legislation governing a limited
liability partnership in the Republic of Kazakhstan
and a limited liability company in Germany is very
similar. In turn, the legislation governing Limited
Liability Partnerships in England and the legislation
governing the provisions of Limited Liability
Companies in the United States are identical. In
my opinion, this fact indicates that the Republic of
Kazakhstan and Germany belong to the Romano-
German legal system and England and the United
States to the Anglo-Saxon system of Law.

Also, by examining the legislation of
these countries, believe that in the legislation
of the Republic of Kazakhstan in the field of
limited liability partnerships necessary to make
amendments to paragraph 2 of article 23 of the Law
«On limited liability companies» as follows: the
initial size of the share capital is equal to the sum
of the contributions of the founders and cannot be
less than the amount equivalent to one hundred the
size of the monthly calculation index for the date of
submission of documents for state registration of the
partnership, i.e., since this was before the adoption
of the Law of the Republic of Kazakhstan No. 239-
IV «On Amendments and Additions to individual
Legislative Acts of the Republic of Kazakhstan on the
simplification of the state registration of legal entities
and the registration of branches and representative
offices» of January 20, 2010, because the authorized
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capital performs the function of the initial capital.
This is the so-called starting property, the basis of
the partnership’s activities; the determining process,
which consists of the fact that, as a general rule,
each participant’s share in the partnership’s property
is established through the authorized capital; the
limiting function. This function plays the most
significant role concerning limited and additional
liability partnerships. As a general rule, a member
of an LLP bears the risk of losses only within the
limits of the amounts contributed to its authorized
capital, security (guarantee) function to protect the
partnership’s creditors’ interests.

The foundation agreement is concluded between
the participants of the partnership and is signed by
all of them. The founding agreement expresses the
participants’ will to establish a business partnership,
regulate their rights and obligations, and provide
for their responsibility to each other, related to the
creation of the alliance, the formation of its property.

The content of the constituent agreement of a
business partnership is a commercial secret of its
parties. Persons who are not parties to the constituent
agreement are not entitled to require admission to
familiarize themselves with its contents. Even for
state registration or re-registration of a business
partnership, the constituent agreement’s presentation
or copy to the registering body is not required. By the
Law on Partnerships, the constituent deal is subject
to production to State or other official bodies and
third parties only by the decision of the participants
of the economic partnership or in cases established
by legislative acts. Law regulates the procedure and
conditions for such presentation.

The foundation agreement is valid for the
entire duration of the business partner’s existence,
being the basis of its participants’ relationships
that develop in connection with the partnership’s
activities. Any situation involving the termination of
a Memorandum before the partnership’s termination
contradicts the concept of a business partnership and
the legal nature of relations between participants of
turnover of joint business activities in the form of a
business partnership.

In this matter, the fundamental principle is
that all the participants of the partnership are its
managers. Per this, the supreme body of a business
partnership is the general meeting of its participants.
In those partnerships that, according to the Law,
may have one participant, the broad meeting powers
belong to its sole participant.

Should bear in mind that the relationship
between the partners, including the partnership
management, is regulated by the contract between
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them on a dispositive basis. However, external
relations, including the partnership with third
parties, should be handled by public norms since the
implementation of these «externally oriented» legal
relations significantly affects such third parties’
interests. The publicity of the provisions on the
distribution of Executive and representative powers
is achieved because they are included as mandatory
norms in the partnership’s charter and comply with
the Law’s requirements.

Kazakhstan law prescribes the creation of a
collective and (or) sole executive body in a business
partnership, responsible for implementing its
activities’ current management and accountable
to its participants’ general meeting. Moreover,
it is stipulated that the sole governing body may
not be elected from among its participants. The
executive body’s obligation is justified for business
partnerships (companies) with limited or additional
liability. The liability of their participants related
to their activities is limited to the value of their
participation in the partnership’s capital.

Conclusion

However, in full and limited partnerships,
where all responsibility for the partnership activities
is assigned to the participants, the obligation to
create an executive body by them, especially by
involving third parties, is not justified. Traditional
in the civil law theory and civil legislation of the
State of continental Europe and Russian Law is the
rule that the conduct of the partnership’s affairs is
carried out by the partners themselves jointly based
on their joint responsibility unless the constituent
documents provide otherwise. Simultaneously,
granting the right to form such an executive body in
them is not objectionable. It corresponds to Western
states’ legislation (see, for example, Article L. 221-
3 of France’s Commercial Code).

Paragraph 4 of Article 60 of the Civil Code
provides for the right of any of the partnership
participants or several such participants at any time
to request an audit of the business partnership. Must
meet this requirement. However, in this case, it is
necessary to distinguish between conducting an
audit by deciding the general meeting of participants
and conducting an audit at the request of one or
more participants of the partnership. In the first
case, the partnership’s body makes the decision,
and the league pays the related expenses. Suppose
the request to conduct an external audit is made by
one of the participants or several participants. In that
case, they must pay the costs of operating the audit,
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in this case, from the funds of the participants who
requested it.

The commented article states that the procedure
for conducting an audit of a business partner’s
activities is determined by the legislation and the
constituent documents of the partnership. It should
be borne in mind that during the audit organization
is guided only by the requirements applicable to the
respect of their activity’s legislation: section 2 of
article 4 of the Law as mentioned earlier, «On audit
activity» imperative States that the audit is carried
out by the Law and international standards on
auditing that does not contradict the legislation of the
RK, published in the State and Russian languages by
an authorized organization. In this regard, it seems
unreasonable to require an audit organization to
comply with the procedure established by a business
partner’s constituent documents when conducting
an external audit.

Simultaneously, the partnership’s constituent
documents’ relevant provisions are mandatory
for the association, its bodies, and employees.

The conditions and procedure for deciding on
conducting an external audit, the interaction of
the partnership’s bodies and employees with
the audit organization conducting the audit, are
usually regulated by the partnership’s constituent
documents (primarily it is charter) and the
partnership’s internal documents. In the absence
of such regulation of these issues, the relevant
points to an individual case of an external audit
may be regulated by an administrative act, but such
regulation may be objectively limited.

In conclusion, summarizing what is stated in this
article, it should be noted that such an organizational
and legal form as a Partnership (Partnership,
Company, Company) with limited liability is the
most common administrative and legal form at
present both in our country and abroad.

A limited liability partnership (Partnership,
Company, Company) provides a real opportunity
for participants to manage the partnership’s affairs
to receive income directly. At the same time, the
participants are limited in liability.
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BAATOMOAYYME XXMBOTHbIX — HOBbIW TEPMUH
B KABAXCTAHCKOM 3AKOHOAATEAbCTBE

3a NMnocAeAHNEe HECKOAbKO AECATKOB AET B 3dKOHOAAQTE€AbCTBA MHOIMX CTPaH MMUPaA BOLLEA TEPMUH
«6/\aron0/\que >KMBOTHbIX». Bce 6oAbLe rpa>AaH OCO3HaeT 3HAaYMMOCTb OTBETCTBEHHOIO O6an.|,eHl/19|
C XXMBOTHbIMAN U BAUSAHNE 6/\aron0/\qul KMBOTHbIX Ha NOBCEAHEBHYIO >)KXM3Hb YeAOBeKa: Ha Ka4eCTBO
CEeAbCKOX039MCTBEHHOM NnpPoAYKUMNA, 3A0POBbE HACEAEHUNA U KAUMaAT. B 3akoHoaaTeAbcTBe KazaxcTaHa
TepMUH «6/\aron0/\yume XKMBOTHbIX» TakK>XXe Ha4daA TMOCTENeHHO BHEAPATbCA B TEKCTbl Pa3AMYHbIX
HOPMATHMBHbIX aKTOB, OAHAKO OornpeAeAeHne 3Toro TepMmnHa Hallle 3aKOHOAAQTEAbCTBO HE AaeT. 3HaueHue
€ro 3a4acCTylo YCKOAb3aeT MNnpu npaBsonpmMeHeHnn. LleAfleM AAHHOIo MCCAEAOBaHNA ABAGETCA aHAAMU3
MPONCXOXKAEHNA N 3HaYeHNA AAHHOIo TEPMWHAQ; 060CHOBaHME BaXKHOCTU MHCTUTYTa 6/\aron0/\qul
KMBOTHbIX, a TaKXXe BblsiBA€HME Ka3aXCTaHCKMX HOPMATUBHbLIX aKTOB, B KOTOPbIX AAHHbIN TepMUH
MCIMOAb3YyeTCA. B NCCAEAOBAHNN HaMWM TMPOAHAAM3MPOBaAHbl BCE€ Ka3aXCTAHCKME HOPMaATMBHbIE aKThbl,
coaepxKalwme AAHHbIN TEePMKH, a TakK>XXe 3HauYMMble AA4A KaszaxctaHa Me>XAYHaAapPOAHble AOKYMEHThI,
KOTOpPbIE TakK>Xe ero MCNnoAb3YIOT. HeCMOTpSI Ha OYEeBMAHYIO Ba>XHOCTb AAHHOIO MCCAEAOBaAHNA N €ro
AKTYaAbHOCTb B YCAOBUAX MAaHAEMNU U YBEAUYEHUA 06beMoB MVIpOBOl;I TOProBAN, AaHHAA CTaTb4 nepBoM
B Ka3axCTaHCKOM IOpVIAMHeCKOVI HayKe 3aTparvBaet npo6/\erv1y 3dKOHOAQTEAbHOIo peryAmpoBaHus
6/\aron0/\qu| >KMBOTHbIX. B 3aKAlOUE€HMM CTaTbK NMPUBOAATCA BbIBOADI 1 MPaKTU4HYECKMeE peKoMeHAaLUMN
Mo CoBepLeHCTBOBAHNIO Ka3aXCTaHCKOro 3aKOHOAQTEAbCTBA B obAactn O6paLU,eHI/I9I C XXMBOTHbIMU, B
YEeM 3aKAKOYaeTCqd NpakTnveckoe 3Ha4veHne AaHHOM pa6OTbl.

KAroueBble caoBa: 6/\aron0/\ytme JKMBOTHbIX, 3A0POBbE HaCeAeHWs, o6pau_LeHV|e C )KMBOTHbIMUA
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Animal welfare — a new term in kazakhstan’s legislation

Over the past several decades the term “animal welfare” has been introduced into the legislation of
many countries around the world. More and more citizens are realizing the importance of responsible
treatment of animals and the impact of animal welfare on human daily life: on the quality of agricultural
products, public health and climate. In the legislation of Kazakhstan the term “animal welfare” has also
begun to be gradually introduced into the texts of various regulations, but the legislative definition of this
term is still missing. Often the meaning of this term often is not clear for the law enforcement authori-
ties. The objectives of this study are to analyze the origin and meaning of this term; substantiation of the
importance of the institution of animal welfare, as well as the identification of Kazakhstani normative
acts in which this term is used. In the study, we analyzed all Kazakhstan’s normative acts containing this
term, as well as significant for Kazakhstan international documents that also use it. Despite the obvious
importance of this study and its relevance in the context of a pandemic and an increase in world trade,
this article is the first in Kazakhstani legal science to address the problem of legislative regulation of ani-
mal welfare. The article concludes with the recommendations for improving Kazakhstani legislation in
the field of animal management, which constitutes the practical applicability of this work.

Key words: animal welfare, public health, treatment of animals.
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JKaHyapAapAblH, CayAbIFbl-Ka3aKCTaHAbIK, 3aHHaMaAarbl )XaHa TEPMHH
CoHfbl OipHelle OHXbIAAbIKTa «KaHyapAapAblH CayAblfbl» TEPMUHI BAEMHIH KOMNTereH eApepiHiH
3aHHaMaAapblHakipAi. KentereHasamaTTap kaHyapAaprarkayankepLuiAikneHKapayAblHMaHbI3AbIAbIFbIH

JKOHE >KaHyapAapAblH, CayAbIFbIHbIH aAQMHbIH, KYHAEAIKTI eMipiHe: ayblALLIApYaLLUbIAbIK, ©HIMAEPIHIH,
CanacbliHa, XaAbIKTbIH AEHCayAblFbl MEH KAMMATKA 8cepiH TyciHeai. KasakcraH 3aHHamacblHAQ
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M.B. balineasauHoBa

«KaHyapAapAbIH CayAblFbl» TEPMUHI A€ BIPTIHAEN SPTYPAI HOPMATMBTIK akTiAep MOTIHAEpPiHE eHriziAe
bactaabl, araipa 6i3AiH 3aHHamasa GyA TepMMHHIH aHbikTamacbl 6epiamereH. OHblH MOHI KYKbIK,
KOAAQHY Ke3iHAE >KMi TyCin KaAbin oTblpasbl. OcCbl 3epTTeyAiH MakcaTbl OCbl TEPMWHHIH, LWbIFY Teri
MEH MaFblHaCblH TaAAQY; YKaHYapAaPAbIH, CayAbIFbl MHCTUTYTbIHbIH MaHbI3AbBIAbIFbIH HEri3A€Y, COHAAN-
aK, OCbl TEPMMH MaMAAAAHbIAATbIH Ka3aKCTaHAbIK, HOPMATMBTIK aKTiAEPAl aHbIKTay OGOAbIM TabblAaAbI.
3epTreyae 6i3 OCbl TEPMMHA]I KAaMTUTbIH GapAbIK, Ka3akCTaHAbIK, HOPMATMBTIK akTiAepre, COHAAM-ak,
OHbl MarAaAaHaTbiH Ka3akcTaH yiliH MaHbI3Abl XaAbIK@PaAbIK, Ky>KaTTapFa TaAAQy XKacaablk. 3epTreyae
6i3 OCbl TEPMMHAI KaMTWUTbIH GapAblK Ka3akCTaHAbIK, HOPMAaTMBTIK aKTiAepre, COHAAM-aK, OHbl
namaaAaHaTbiH KasakCcTaH yLiH MaHbI3Abl XaAbIKAPAAbIK Ky>KaTTapFa TaAAay XKacaablk. Ocbl 3epTTeyAiH
aMKbIH MaHbI3AbIABIFbIHA >KOHE OHbIH MAaHAEMMS XKOHE BAEMAIK CayAad KOAEMIHIH YAFalObl KaFAaibIHAQ
©3eKTiAIriHe KapamMacTaH, Ka3akCTaHAbIK, 3aH FblAbIMbIHAQ GipiHLIi GOAbIN OCbl 6Gan >KaHyapAapAbiH
CayAblfblH 3aHHAMaAblK, peTTey MnpobAeMacbiH KO3FalAbl. MakaAaHbiH KOPbITbIHAbICBIHAG, OyA
>KYMbICTbIH, MPaKTUKAAbIK, MOHI HEAE eKeHiH OIAAIPETIH, >XaHyapAapMeH >XYMbIC iCTey CaAaCbIHAAFbI
KA3aKCTAHAbBIK, 3aHHaMaHbl >KETIAAIPY >KOHIHAEri KOpPbITbIHAbIAQD MeH MPAKTUKAABIK, YCbIHBIMAAP

KEeATIpiAeAl.

Ty#iiH ce3aep: >kaHyapAapAbIH CayAbIFbl, XaAbIKTbIH AEHCAYAbIFbl, >XaHYapAapAbl eMAeY

BBenenune

OnbIT YenoBedyecTBa, MOJMYUYCHHBIH B pe3yiib-
TaTe TEKyLIeH MaHIEMHH, elle pa3 HarIsIHO Mpo-
JIEMOHCTPHUPOBAJI, HACKOJIBKO OKpY)Kafomas cpera
BJIUSIET HA YEJIOBEKA U B KAKOM HEPa3pbIBHOW CBA3U
HaxXoIATCs 340POBbE YEJIOBEKA U 3TOPOBBE KHUBOT-
HBIX. 37I0pOBbE YeJIOBEKA U KUBOTHBIX HEpas3iein-
MO. YCJIOBUS, B KOTOPBIX COJEPKATCS )KUBOTHBIE, U
ux 0J1aronoayyue, TECHO CBSI3aHO C BO3MOXKHOCTBIO
TIOSIBJICHUS] HOBBIX 3a00JIEBaHMI, B YACTHOCTU 30-
OHO3HBIX, T.. OOIIMX IS YeIOBEeKa U KUBOTHBIX.
OnuaeMuu CIy4aluch M paHblle, HO y4YEHbIE OT-
MEUaIOT, YTO B MMOCIEIHUE HECKOIBKO ACCATHICTUH
YacToTa MX BO3HUKHOBEHHUS yBenuumnachk (Akhtar
2012:61). «C 1980 roma mosiBmIIOCH 60JIee 35 HOBBIX
WH(EKIMOHHBIX 3a0ojeBaHuii denoBekay (Karesh
2005:1000), cpeam Hux D0o0ja, CBHHOW TpHIII
H N,, nruanii rpunn HN, 1, HakoHel, KOpoHaBHU-
pyc. XoTs pUIrHA BOZHUKHOBEHHUS TIOCJICAHETO JI0
cux mop oOCyKaaercs, HauboIee BEPOSTHON CUM-
TaeTcs BEPCHUs O PAacHpOCTPaHEHHH 3TOro 3aloJe-
BaHUs BCJICJICTBHE HEOPTraHW30BAaHHOW TOPTOBIU
JUKUMH >KUBOTHBIMH M TUIAYEBHBIMH yCIIOBUSIMH MX
coJep)KaHusl Ha KUTAWCKUX NTUYBUX PBIHKAX — TaK
Ha3bplBaeMbIX “wet markets” — «BJIa)KHBIE PBIHKI
(Aguirre 2020: 256-265).

[TomumoO 3TOrO, CBSI3b MEXKIY 310POBBEM KH-
BOTHBIX U 3/IOPOBbEM YEJIOBEKA, a TAKXKE OKpYXKa-
IoLIel cpejoi MPOCIEKUBACTCS U B IPYTHUX cepax.

310pOBbE JKUBOTHBIX — 3TO OJJHA U3 CYLIECTBEH-
HBIX COCTaBJISIOIIMX Oojiee LIMPOKOTO TEPMHHA
«Omaronoyydre >KUBOTHBIX» (anen. “animal wel-
fare”), ucmonp3yemMoro Bce Jarie B IOPUINIECKOM,
OMOATUYECKOM U BETEPHUHAPHOM KOHTEKCTaX BO
MHOTHX CTpaHax MHUpa. DTOT TEPMUH HCHOIB3YIOT
BETEPUHAPHbIC BpPadM, MAapPKETOJOTH, (epMepHl,

3aBOAYHMKHU JKXMUBOTHBIX, 3003allIUTHUKN U FOPHUCTEL.
Ero npuMeHsIOT K CeIbCKOXO3SIICTBEHHBIM >KU-
BOTHBIM, JKUBOTHBIM-KOMITAHBOHAM, 300TIaPKOBBIM
U JpyruM XHUBOTHBIM. OI[HaKO IIOHUMAaHHUEC 3TOro
TEPMHUHA MOXKET PA3HUTHCS B 3aBUCUMOCTH OT TOTO,
KTO W C KaKOW IEJbI0 €ro MUCIojb3yeT. B naHHOU
CTaThe MbI MOMPOOYEM Pa300PaTHCS B IPOUCXOXK/IC-
HUU ¥ HICTUHHOM 3HAUYE€HUHU 3TOT'O TEPMUHA, a TAKKE
B TOM, KaKoe 3Ha4Ye€HHE OH MIMEET /IS O0IIecTBa U
KaKoe OTPaXCHUE OH HAXOJUT B 3aKOHO/IATEILCTBE
Kazaxcrana.

ensto maHHON PaOOTHI SBISCTCS aHAIA3 HE
STUYECKON CTOPOHBI BOIPOCA, HO aHAIU3 Hayd-
HBIX HWCCJICJJOBAHWH W HOPMATHUBHOT'O MaTrepuaia
10 BOIIpOCaM 6nar0nonqul JKHUBOTHBIX, a TaKXC
HU3YyUCHHUE TOI0, KakK 3TOT TCPMHUH HUCIHOJB3YCTCA.
[Tockonmpky BOMpOC O ONArONONYYHH YKHUBOTHBIX,
0 3HAYEHWH CaMOT0 TEPMHUHA, a TAKXKE O METOJax
OIICHUBaHUsl OJAromoNy4usi YXKUBOTHBIX SBIISCTCS
IIpeIMETOM MHOTOJIETHUX HCCIIEIOBAaHUN 3apyOex-
HBIX KOJUIET, B X0 TAHHOTO MCCIICIOBAHUS TIPOBE-
JICH TaK)Ke aHaJIu3 OCHOBHOU 3apyOexHON FopuIu-
YECKOW U €CTeCTBEHHO-HAYYHOH TNTEPaTyPHI.

B xonme paboThl HaMu OBLIO YCTaHOBJICHO, YTO
0JIaronoJIyyue JKUBOTHBIX SBJISICTCS HEOThEMIIEMON
4acThIO OJaromoyyduss W 370POBbsI HACENIEHUS, a,
ClIeI0BaTeIbHO, TPeOyeT TOYHOrO 3aKOHOAATEIb-
HOTO ONpEIeiCHUs] U AETaJbHOTO HOPMATHUBHOIO
peryIHpOBaHUS.

Yro Takoe Os1aronosnyune KUBOTHBIX? O030p
JUTEPATYpPhI

B HaCTO}IH_II/Iﬁ MOMCHT TPYAHO YCTAHOBUTL, KTO
" KOraa BICPBBIE NPECIATIONKUI UCITIOJIB30BAHHUE 3TO-
ro TCpMHUHA, OJJHAKO B HACTOALICC BPEMSA MHOTI'UC
YUYCHBIC BBICKAa3aJIM CBOC MHCHUC I10 MMOBOJAY 3HAYC-
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Bnarononylme JKHBOTHBIX — HOBBIH TE€PMHUH B Ka3aXCTAaHCKOM 3aKOHOAATCIILCTBE

HUS U COACPKAHUS 3TOTO TepMUHA. B wacTHOCTH,
W3BECTHBIA aHTIMHCKHN Ononor, mpodeccop Kem-
OpHUKCKOro YHUBEPCHUTETA 110 0J1aromnoyaHio Ku-
BOTHBIX JloHanmba bpym omnpexnensier 6maronomydrie
KMBOTHBIX KaK M3MEPHMOE COCTOSIHUE WHIWBUA,
ONPEACIISIONIEECS €ro OKpYXKalollel ero cpenou
(Broom 1991: 4167-4175). abIMu clioBaMH, 3TO
cocTtosiHre KoMdopTa wim auckoMdopTa, 3aBUCS-
[ee OT TOr0, YTO MPOUCXOTUT BOKPYT.

JT10 He abCTpakTHOE, CYOBEKTHBHOE, a KOH-
KpeTHOe W m3Mepumoe mousatue (Broom 1991a:
4167-4175).

Hanpumep, oTCyTCTBHE €/bI — 3TO OUEBUIHOC
HapyIICHUE COCTOSHUS Oaronoay4us. Yto xe ere
BXOJIUT B 3TO moHsTHEe? HekoTopbie ydeHbie npe/-
JIAraroT OMPEACIUTh 3TO MOHATHE, UCXOIS U3 TIOHS-
TUS HyXJ XuBOTHBIX (Broom 2011b). OTi HyXI1BI
JKUBOTHBIX, 110 MHECHHUIO Psjia U3BECTHBIX BETCPH-
HApHBIX Bpadel, BBIXO/AT 32 PAMKH UCKITIOYHTENb-
HO (M3UYECKOr0 COCTOSHUS U BKJIIOYAIOT B ce0s, B
YaCTHOCTH, TICHXOJIOTUYECKUE CTPAJAHUSI U CTPECC
(Hewson 2003: 496). brnaromaps cucreMaTH4eCKuM
U THIATEIbHBIM HUCCIIC0BAHUS B 00J1aCTH OJ1aroro-
Jy4us )KUBOTHBIX, IPUMEPHO MOJIBEKA Ha3aj Oblia
MPEe/NIO’KeHA TaK Ha3bIBaeMasi KOHIICTIIIHS TISITH CBO-
0071, OnpeIeNsoIas OCHOBHBIC KOMIIOHEHTHI OJia-
TOTIOTYYHs YKUBOTHBIX.

CuynTaercs, 4YTO KOHLENIU MATH ¢Bo0O OblIa
BIIEpBBIE O3By4YeHa B BemmkxoOpuranuu, B 1965
roay, B OT4eTe T[EXHUYECKOTO0 KOMHUTETa IO W3-
yueHuto Omaronomyuns )KUBOTHRIX (FAWC 1979).
B HeM roBopHIIOCh, UYTO Y CEJIbCKOXO03HCTBEHHBIX
JKUBOTHBIX JIOJDKHA OBITH CBOOONIA «BCTaBaTh, Jie-
KaTh, TOBOPAYUBATHCS, YXaXKHBaTh 3a CO00OH W
pacTIruBaTh KOHEUHOCTH». B TOCIENCTBUM 3TOT
CIHCOK OBLT HECKOJIBKO JOTIOJTHEH, CHHTE3UPOBAH U
CBEJICH K OCHOBHBIM IISITH CBOOO1aM:

«1. CBoOoJ1a OT roJI0a U JKaX bl — 00eCIe H-
BaeTCsS CBOCBPEMEHHBIM JIOCTYIIOM K BOJIC U THIIIE,
COOTBETCTBYIOIICH OMOJIOTHUECKOMY BHIY IS 3110-
poBoro o0pasa KU3HU

2. CBobOoja ot auckoMdopra — obecrieunBaeTcs
MIOAXOJISIIMIECH Cpeloi oOWTaHWs, BKIIIOUAs yOEKHU-
11e, MeCTa OTIbIXa U KOM(OPTHBIN TeMITePaTyPHBIH
PEKUM.

3. CBobOoxa ot 601, yBeuni u 6ojIe3HeH — 00e-
CIICUMBAETCS TMPEIOCTABICHUEM CBOCBPEMEHHON
BETCPUHAPHOIN MOMOIIN

4. CBoOOJa €CTECTBCHHOTO IMOBEACHUSA — 00e-
CIICUMBAETCS JIOCTATOYHBIM MPOCTPAHCTBOM ISt
JKM3HHM, a TaKKe 00IIeHHeEM ¢ ceOe Tog00HBIMU

5. Croboma oT cTpaxa u cTpecca — obecreunBa-
€TCsl YCJIOBHSMHU U OOpallleHuEeM, KOTOPOE UCKITFO-
gaeT ncuxudeckue crpamanusy (FAWC 1979).
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O4eBUIHO, YTO KOHKPETHBIE YCIOBHS, B KO-
TOPBIX OJMH OWOJIOTHYECKHUU BHI OyJeT 00ianaTh
MOJHBIM OJaronoiay4dueM, Ajs APYroro BHUAA MO-
IyT ObITh Oe3pa3iuyHbBIMH, HEOJIAronpUATHBIMU
WM Jaxe cMmeprenbHeiMu. Hampumep, oOmenue
ceOe MoJOOHBIMH JUIS CTaAHBIX >KUBOTHBIX MOXET
SIBIIATHCS CYLIECTBEHHOM cocTaBistomIeil Oiaromo-
Jy4Hs, a TO BpeMs KaK Jpyrue BUABI MOTYT CIIOKOM-
HO CYIIECTBOBaTh nooauHouke. Kiumar, ypoBeHb
BJI&KHOCTH, TeMIlepaTypa, HeoOX0IuMOe >KU3HEH-
HO€ TPOCTPAHCTBO, JHETa — COCTABIIAIOLINE, KO-
TOpBIE OTJIMYAIOTCS CYLIECTBEHHO OT BUAA K BHIY.
Jliist 5TOrO OMOJIOTH M BETEPHHAPHBIC Bpauu paspa-
0aTBIBAIOT CTaHAAPTHl U HOPMBI COJEPIKaHUS TOTO
WJIM MHOTO BUJIA.

CopepxaHue TepMUHA «OJIArOIMOIYyYUE KUBOT-
HBIX» HPOJOJDKAET 3BOJIOLHOHUPOBAThH. Pan ydue-
HBIX TpeJIaraeT IMOJHOCTBI0 OTOWTH OT, WIIH, TI0
KpaifHell Mepe, CyIeCTBEeHHO PaCHIMPHUTh MPUHIIHIT
nsiTH cBoO0. Benp MHEHHE Psizia yUCHBIX O TOM, YTO
OTCYTCTBHE OJaromoiny4uss TOXIECTBEHHO CTpa-
JAHWIO JKUBOTHOT'O BEPHO JHIIL OT yacTu. Cymie-
CTBYIOT CUTYallUd, B KOTOPBIX OJIaronoixydue *Xu-
BOTHBIX HApYIICHO, HO )KHBOTHOE HE WCIIBITHIBACT
BUAMMBIX ¥ U3MEPUMBIX cTpaganuil (Broom, 1991:
4167-4175). Kpome ToOro, TOBOps O CTpadaHMSIX,
y4eHble MPUHUMAIOT BO BHUIMaHHE HE TOJIBKO (HU3H-
YecKHe CTpalaHus, TaKhe Kak 00JIb, TOJ0M, KaxK/a,
HO Y NICUXHYECKHUE CTPaIaHus — CTpax, rope, TocKa
u np. (Keeling, 2011: 13-26). Tak, mo mueHuro Jo-
Hanbaa bpyma, 6naromnony4ue >KUBOTHOTO Hapy1ie-
HO, €CJI OHO HAaXOIMTCSI B OJHOM WJIM HECKOJBKUX
CIIEAYIOMIUX COCTOSHHSX: O0Jb, CTpax, TPYAHOCTH
B IBM)KEHHUH, TPYAHOCTH B BBINOJHEHUN KaKUX-JIH-
00 meicTBHi (HampuMep, TIPU TPYIIIOBOM KOpMITe-
HUH, KOTJa TOJIbKO HanboJiee CUIIbHBIC U AKTHBHBIE
0co0u MOJTY4YaloT AOCTYI K MHUIIE, A OCTaJbHBIX
KHUBOTHBIX 3Ta BO3MOXKHOCTh OIPaHHYEHa), TOCKA,
BBI3BaHHAsl M30JMPOBAHHOCTHIO MM HEIOCTATKOM
CTHMYJIOB, WJIM, HA00OPOT, Ype3MepHasi MCUXO0JIO-
rudeckas Harpyska (Broom, 1991: 4167-4175).

Hwxe pacckaspiBaeTcs, Kak JaHHBIA TEPMHH
UCTIONIB3yeTCss B HOPMAaTHBHBIX akTax Kasaxcrana
W TIepEKIIMKaeTCs JM HOPMATUBHOE OIpE/elieHHE,
JlaHHOe BceMHpHO opraHusanueil 31paBoOOXpaHe-
Hus xkuBOTHBIX (O1E) ¢ MEeHUsIMU bpyma n apyrux
YYEHBIX.

MarepuaJjibl 1 MeTOAbI

TepMmuH «0naronoiay4ue >KUBOTHBIX) 3a4acTYIO
HEJ0OIIEHNBAETCS B COBPEMEHHOU HayKe, B 4acT-
HOCTH 1Opuauyeckou. [ nroaei, He criennann3u-
PYIOIIUXCS B 3TO OOJACTH, C TPATUIIMOHHBIM O~
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XOJIOM K BOIIPOCY, 3TOT TEPMHH BBI3BIBAET CKEIITH-
[IU3M U HeJIOBEpHYe KaK CIHUIIKOM HEOTpeIeTICHHbIH,
OCHOBaHHBIH Ha CyOBEKTHBHOM OLIYLICHUH: JKAJIKO
HaM WM HET 3TO KUBOTHOE, HAIIPUMED, B 300TapKe.
3aKOoCTEHEeIbIH, OTCTANBIH 1 HEMH()OPMUPOBAHHBIN
MOJIXOJ] K BOTIPOCY, C KOTOPBIM MBI HHO pa3 CTaJIKH-
BAJIMCh Ha MMPAKTHKE, T03BOJISIET HEKOTOPBIM JIFOIIM
BBICKa3bIBaTh MHEHHE O TOM, YTO 00JIb, Pru3ndeckue
U TIICUXWYECKHE CTPaJaHus KUBOTHBIX — 3TO KaKHe-
TO JIUTEpaTypHbIE 00pa3Hble BHICKA3BIBAHMUSI, OCHO-
BaHHbIE JIMIIb HA W3HIIHEH 4yBCTBUTEILHOCTH HC-
MOJIB3YIOMMX UX JUll. COBEPIIEHHO OYEBHIHO, YTO
TaKo€ MHEHHE HE TOJIKO HJET Bpa3pe3 ¢ MHEHHEM
Y4EHBIX BCETO0 MHpPa, HO U OTCTAaeT OT MUPOBBIX 3a-
KOHOZAATENIbHBIX TEHACHLH, B YACTHOCTH HalHAIIH-
OHaNBHBIX (0 ueM Huxe). Kpome Toro, xotenocs Obl
HNOJYEPKHYTh, YTO JAHHBII TEPMHH SBISIETCS Ha-
y4HO O(OpMIICHHBIM OHMOJIOTaMH M BETCPUHAPHBI-
MH BpayaMH, a COCTOSIHUE OJaronoiydus WIH €ro
OTCYTCTBHS, KaK OBUIO YIOMSIHYTO BBIIIE, SBISICTCS
00BEeKTHBHBIM B m3MepuMbIM (Broom 1991: 4167-
4175; Mellor 2015: 241; Velarde 2012: 244-251).

Pe3yabTathl u 00cy:K1€eHUE

Kak MBI BuauM, Onaromnoyiydve >XHBOTHBIX,
uMesl KOHKPETHBIE W M3MEPHUMBbIe MOKa3aTel, SB-
JISIETCSl 00BEKTOM MHOTOYHUCIICHHBIX MCCIICIOBAHUIA
CIICIUAINICTOB PA3IMYHEIX cdep. B dem xe mpak-
TUYECKOE 3HAYCHHE STOT0 TEPMHHA U TIOYEMY, COO-
CTBEHHO, MBI JOJDKHBI OCCIIOKOUTHCS O HEM H CTa-
paTtbcs ero 00eCcTIeYnTh?

Heraemasas maHgeMuss — 3TO JUIIb OIWH W3
MPUMEPOB M JIOKA3aTeNbCTB TOTO, YTO 370POBHE
YEJIOBEKA M KUBOTHBIX HEPA3PHIBHO CBS3aHBL. DTO
00BSICHSIETCSI, BO-TIEPBBIX, TEM, UTO UEJIOBEK C OMO-
JIOTUYECKON TOYKU 3PEHUS OTHOCUTCS K JKUBOTHBIM,
a obmHuocth JIHK ¢ HEKOoTOpHIMH BHAAMHU JIOCTH-
raet 96% (Aguirre, 2020: 256-265). Jlaxe ¢ 00ObIK-
HOBEHHOM momamHei komkor Ham JIHK cxox Ha
90% (Jungle-up: 2020). [To mpuyMHE TaKOW TEHETH-
YeCcKol OJNIM30CTH MHOTHE, XOTS HE Bce, (PaKTOpHI,
HEOMarompusaTHBIC ISl JKMBOTHBIX, BIUSIOT W Ha
3II0pOBBE YeIOBEKa. BO-BTOPHIX, UEIOBEK U KHUBOT-
HBIE SIBJISIIOTCS YACTHIO SKOCUCTEMBI, JBIIIAT OJHUM
Y TEM e BO3LyXOM, UCTIONB3YIOT OJTHY H TY e BOIY
JUTSL TUThS U T.J1. TO €CTh, SKOJIOTHsI, ONaronoayyue
KUBOTHBIX U OJIarororydune JIfoel TaKKe HaXOsT-
C4 B TECHOM CBA3U.

TTomumo 3TOTO, 3T0POBBE CETHLCKOXO3SHCTBEH-
HBIX JKMBOTHBIX HEMOCPEICTBEHHO CKa3bIBACTCS
Ha KayeCTBE CEJIbCKOXO3SIICTBEHHOM NPOIYKIINH,
MPOU3BOAHOM OT 3TUX KUBOTHBIX. Ha cBs3b Onaro-

MOJYYHS KUBOTHBIX WM 3I0POBbS UYEIIOBEKA YKa3bl-
BaroT 1 ctanaaptel OiE — BceMupHON opraHu3aim
3I10POBbSI )KUBOTHBIX — O KOTOPBIX OyJeT NoApOoOHO
pacckKa3zaHo HUXKE.

[lonsiTHe Gnaromosyyusi XKUBOTHBIX aKTyaJlbHO
U B KOHTEKCTE JKECTOKOT'0 OOpaIeHHs ¢ TUTOMIa-
MH, TaK KaK OHO TECHO CBSI3aHO C OBITOBBIM HaCHJIH-
€M U KEeCTOKOCThIO B OTHOIIEeHWHU denoBeka (baii-
nenpauHoBa 2016).

Kpowme toro, 6:arononyuune ;knBOTHBIX, 0COOEH-
HO HEKOTOpbIe (hOpMBI HCIIONB30BAHUS JKUBOTHBIX,
CYLIECTBEHHO BIHUSIOT Ha OKpyXkaromyto cpeny. K
npumepy, no naHHbeM FAO cenbCKox03siCTBEHHOE
MIPOM3BOACTBO SIBIISIETCS OCHOBHBIM HCTOYHHKOM
BBIOpOCOB mapHUKOBBEIX razoB (FAO 2020). Haso3
SIBIISIETCS. OCHOBHBIM MCTOYHHMKOM IOBBIILICHHS CO-
Jep KaHUsl METaHa B BO3/yXe, YTO IaryOHO BIMSET
Ha Ka4eCTBO BO3[yXa M B OOJBIIUX 00BEMAaxX yCKO-
psieT U3MEHEHHE KJIMMaTa M Ipolecc o0aIbHOro
norerienns (Akhtar 2012: 117-124). ntencuBHOE
CEJIbCKOXO3AHCTBEHHOE IPOU3BOJACTBO  SIBIISIETCS
HCTOYHHKOM OTPOMHOTO KOJIM4ecTBa HaBo3a. Tak,
HalpHuMep, 110 OLIEHKE CIIEHUAINCTOB, CBUHO(EpMa
¢ 5000 cBuHEH MPOM3BOAMT CTOJILKO ke (pekanui,
CKOJIBKO TIPOM3BOIUT TOpoj ¢ HaceneHuem B 50
000 sxureneir (Johns Hopkins Bloomberg School
of Public Health: 1999). OuyeBuaHO, 4TO MpH TaKOH
IUIOTHOCTH COAEP KaHUs KHUBOTHBIX UX Oaromnoiny-
YHe TaKKe CTPAJaeT.

Henocpeacrsennoe BiausHue Onaromnoixyqus
JKUBOTHBIX MBI BHJIIM H B MHPOBOI TOPTOBIIE: pa3-
BUTBIE CTPaHBI, C BHICOKUMH CTaHIapTaMu OJ1aroro-
Jy4Hsl KHBOTHBIX, OTKa3bIBAIOTCS MMIIOPTHPOBAThH
CEJIbCKOXO3AHCTBEHHYIO MPOAYKLHUIO U3 CTPaH, IIe
TaKWe CTaHIAPTHl HE MPUHSTH WIH CHCTEMaTHYe-
CKU HapywaioTcs. [IpumepoM MOXET CIyXUTh He-
JaBHUN OTKa3 ABCTPaJIMH SKCIIOPTHPOBATH KHBBIX
oBel B cTpaHbl bimkHero Bocroka — Kyseitt, Karap
u Typuuio — 1Mo npu4rHe HAPYLICHUS] STUMHU CTpa-
Hamu ycraHosleHHBIX OiE cranmapToB Gmaromoiry-
yus )kuBOTHBIX (Foodnavigator 2019).

Taxum o0Opa3zoM, OJaromoyiyune >XUBOTHBIX H
YCIIOBHUSL MX COAEPKAHHS HETIOCPEACTBEHHO CBS3a-
HBI C YEJIOBEKOM — €Tr0 3I0POBbEM, OJaronoiydu-
€M, a TaKKe 37J0POBBEM IPYTUX KUBOTHBIX U OKPY-
Karomed cpemnoil. MHOTOUHCIIEHHBIC ITyOIMKAITAN
OMOJIOTOB, MEAUKOB U CHELHANUCTOB 0 340POBBIO
HaceJICHUS TTOITBEPKIAIOT NaHHbIH Te3uc. (Hampu-
Mep, KOJIMYECTBEHHBIE J0Ka3aTelIbCTBA TOTO, Kak
IUIOXHWE YCIOBHUS COAEpIKAHUSA, MEPEeBO3KH, YOO
CENIbCKOXO3AHCTBEHHBIX JKUBOTHBIX CKAa3bIBAIOT-
Csl Ha MUKPOOHOJIOTHYECKON YHCTOTE MOTydaeMOn
MPOAYKLHH; CTATUCTHUECKHE JaHHBIE O 3a0o0JeBa-
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HUSX PaOOTHHUKOB (epM MHIYCTPUAIBLHOTO MPOU3-
BOJZICTBA, O KECTKOM OOpallleHUU C XKUBOTHBIMU U
mp. (Akhtar, 2012).

Taxum o6paszom, OyaydH KIIFOYEeBBIM (pakTopom
B 00€cIeueHNH! 310pOBbs HACEJIEHHUs U 0€30IacHO-
CTH OKpY’Karollled cpellbl, TePMHH «OJIaronoixydne
XKHUBOTHBIX)» HMEET BasKHEMHIIIee MPAKTUIEeCKOe 3Ha-
YEHUE ¥ HaXOAUT OTPAKEHUE B 3aKOHOJATEIbCTBAX
OOJIBIIIMHCTBA CTPaH MUPA.

Xouyercss OTMETUTh, 4TO olecredeHue Oaro-
MOJy4Hs >KUBOTHBIX JOJDKHO OCYIIECTBIIATHCS HE
TOJILKO M3 MOTHBOB II€JIECOO0Pa3HOCTH U, HalpH-
Mep, YBETUYEHHs NPOU3BOAUTENHLHOCTH, HO U W3
coobpaxkennit rymanHoct (Rollin 1981). Hannas
CTaThs SIBISETCS IOPUAMUYECKON U HE CTABUT CBOEH
LEJIBIO PACKPBITh 3STHYECKYIO CTOPOHY BOIIpOCa, KO-
TOpAast 3aCITyKUBAET OTICITHHON Ty OIHKAIIAH.

IIpasosoe pezyruposanue 0O1G2ONOIYYUA JHCU-
somuwix 6 Kasaxcmane

B Ka3axcraHe cymiecTByeT HECKOJBKO COTEH
HOPMATUBHBIX aKTOB, TaK WM HHAYE PETYIHPYIO-
mmx oOpamieHue ¢ xuBoTHbIMM (BalinensauHoBa
2016). Omnako, TEPMUH «OIArOMONyYHUE >KHBOT-
HBIX» JI0 CHX MOP pOOKO MPUCYTCTBYET JHIIb B HE-
MHOTI'MX HOPMAaTHBHBIX aKTax, a OIPENesICHUE ero u
BOBCE OTCYTCTBYET. 3/IeCh HY)KHO OTMETHUTb, YTO B
HEKOTOPBIX HOPMAaTUBHBIX aKTaX BMECTO «0OJaromo-
Jy4He» HCIOJIb3YETCs] TEPMUH «OJIarOCOCTOSIHUE
XHUBOTHBIX. DTO HEBEPHOE, XOTS H 00BSICHUMOE HC-
MOJIb30BaHUE TepMHHA. J[eJ0 B TOM, YTO BO MHO-
I'MX, Ja)Ke HE aHIJIOA3BIYHBIX CTPaHaX NMPUMEHSET-
csl aHTIMiickud TepMmuH «animal welfare». CinoBo
«welfare» MOXHO TMepeBeCTH M Kak 011arococTo-
sHUe, U Kak Onmaromosyuue. Ho B pycckom s3bike
TEPMHUH «OJIarococTosHue» (aKTHUECKH SBISETCS
CHHOHHMMOM CJIOBa «O0raTcTBO» («I0CTaTOK, O1aro-
nosryaue» (Osxkeros 2011), 9T0, BO3MOKHO B HEKO-
TOPBIX OOCTOSTENHCTBAX MPUMEHUMO K JIIOJSIM, HO
HUKaK HE K KUBOTHBIM. B To e BpeMs ompexee-
HUE CIIOBa «OJaromoiyyue» — «CIIOKOWHAs CYacT-
JUBasi KU3Hb B JIOBOJILCTBE, MOJHAs oOecredeH-
HOCTBY (ibid.), MOTHOCTBIO OTPAXKAET CYyTh NaHHOTO
MOHSATHSI, B YaCTHOCTH, B KOHTEKCTE J>XHBOTHBIX.
Kpome Toro, TepMHUH «01aromnoryymey» nCronb3yeT-
cs B opunmanpHoM riepeBosie Kogexca OiE 3mopo-
BbE Ha36MHBIX KUBOTHBIX.

Hopmarusnbie akTbl PecrmyOmuku Kazaxcraw,
UCTIONB3YIOMKE TEePMHUH «Ojarononayduey» (Win
«0J1arococTosHNE») >KUBOTHBIX, MOYKHO YCIIOBHO
MOJENUTh Ha JBE€ OCHOBHBIE Tpymmnbl: 1) HOpMa-
TUBHBIE aKThl B 00JIACTHM BETEPHUHApPUH, KOTOPHIE
TOBOPST O OJIAroNoyYUH JKUBOTHBIX B OTHOILICHHN
Kakoi-1100 OoNe3HH U 2) HOPMAaTHUBHBIE aKThI, KO-
TOpBIE MOXXHO Ha3BaThb HOPMATHBHBIMH aKTaMHU O
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KUBOTHBIX HOBOTO TIOKOJIEHUS, KOTOPHIE HCIIONb-
3YIOT AAHHBIM TEPMHH B COOTBETCTBHM C MHUPOBOH
MPaKTUKOH.

K nepeoui kamezopuu omnocamcea:

¢ [Ipuka3 MuHuctpa cenbckoro xo3siicrsa Pe-
ciryonmkn Kazaxcran ot 27 HosOps 2014 roma Ne
7-1/618 «O6 yrBepxaenuu [IpaBun mnpoBeaeHUs
SMHU300THYECKOT0 MOHUTOpHHTra». B mgaHHOM [0-
KyMEHTE TePMUH HCIIOIB3YETCS B CIIOBOCOYETAHUH
«AIHU300THYECKOE OJIATOTOTYyUHE KHUBOTHBIX)

e [Ipuka3 3amecturens IIpembep-Munuctpa
PecrryOimmku Kazaxcran — MUHHCTpa CEITbCKOTO XO-
3siicTBa Pecybnuku Kazaxcran ot 14 sHBaps 2019
roga Ne 12 «O BHECEHUH U3MEHEHUH U TOTTOJIHEHUN
B npuka3 MuHHCTpa cenbCKOro xo3siicTBa Pecmy-
onuku Kazaxcras ot 29 urons 2015 roga Ne 7-1/587
«O0 ytBepxkaeHnn BerepuHapHBIX (BeTepuHApHO-
CaHUTAPHBIX) PaBWI». B MaHHOM IOKyMEHTE Tep-
MHUH HCIIONB3yeTCs B KOHTEKCTe «Oiaronoiydne
KUBOTHBIX 110 CHOUPCKOH S3BE».

e Psj Apyrux HOPMATUBHBIX AKTOB, UCIIONIB3Y-
IOIUX TEPMHUH «0JIaromnoy4ne ;KMBOTHBIX» B KOH-
TEKCTEe 3MU300TUYECKOr0 OJaronoixydust wim Oia-
TONOJIYYHS 110 TOW WM MHOU OOJIe3HH.

Ko emopoii kamezopuu omnocames:

o Jlpukaz 3amectutens IIpembep-Munucrpa
Pecniy6muku Kaszaxctan — MwuHHCTpa CeIbCKOTO
xo3siicTBa PecryOnuku Kazaxcran ot 25 aBrycra
2017 roma Ne 354 «O06 yrBepxnennu [Ipasun co-
JIep>KaHusl U Pa3BEACHUS >KUBOTHBIX B HEBOJIE U
(vn) mOyBONBHBIX yCIOBUSAX»: «[Ipu BombepHOM
CoZlep’KaHUM KUBOTHBIM 00€CIEYHBAIOT JOCTATOU-
HO€ YKPBITHE OT JO0X/s, CHETa, BETpa WK Ype3Mep-
HOT'O COJIHEYHOTO M3JIyUeHHs, HE0O0X0AUMOE I UX
koMdopTa 1 0IaromOITydHsL.)»

e IIpuka3 MuHHCTpa cenbcKoro xossicraa Pe-
ciyonuku Kazaxcran ot 30 mekabpst 2014 roma Ne
16-02/701 «O06 yrBepxxnennn IIpaBun obparieHwst
C KUBOTHBIMI»: 4. Du3uveckue W IOpUIUYECKHE
JUIa, 3aHUMAIOIINECS BOCIPOHM3BOJICTBOM, BHIpa-
IIMBaHUEM, Pa3BEICHHUEM, COACPKAHUEM CEIhCKO-
XO3SIICTBEHHBIX, JOMAIIHUX W JUKUAX YKHUBOTHBIX,
BKIIFOYAsl TUIEMEHHBIX XHUBOTHBIX 00ECIEYHBAIOT:
[...] 3) 3a00Ty 0 3M0pOBBE, OITATOCOCTOSTHUN U HC-
MOJIb30BAaHUH JKUBOTHOTO B COOTBETCTBHUHU C €T0 BH-
JIOM, BO3PacTOM U (PU3HOJIOTHEH;

Pan MecTHBIX HOPMATHBHBIX aKTOB COZeEpIKat
AQHAJIOTUYHBIC BBINIICYKAa3aHHON HOPMBI:

e Pemenne TypkecTaHCKOro 00JacTHOTO Mac-
suxara oT 30 okts10ps 2020 roga Ne 53/547-V1 «O6
yTBepxkaeHuH [IpaBui conepkaHus CeIbCKOXO03si-
CTBEHHBIX )KHBOTHBIX B HACEIIEHHBIX MyHKTax Typ-
KeCTaHCKOM o0ytacTuy»; Pemenne Maciuxara AKTIO-
Oounckol obmactu ot 12 nexadps 2016 roma Ne 84
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«O06 ytBepxkaenun [IpaBui comepkaHUs CETBCKO-
XO3SIICTBEHHBIX )KMBOTHBIX B HACEIICHHBIX ITYHKTaX
AKTIOOHMHCKOI 001acTH;

e Pemenune CeBepo-Kazaxcranckoro o0iact-
Horo Macnuxara oT 14 uromnst 2015 roma Ne 36/7 «O0
yTBepkaeHuu llpaBmin comepikanusi KUBOTHBIX Ha
tepputopun Ceepo-Kazaxcranckoit o0mactuy

e Pemenne ANMAaTHHCKOTO OONACTHOTO Mac-
nuxara oT 15 gexabps 2017 roma Ne 26-130 «O6
yTBepxaeHnn [IpaBui copepkaHus >KHUBOTHBIX Ha
TePPUTOPHH AITMATHHCKON 00JIaCTH»

e PenieHue AKMOJMHCKOrO 00JaCTHOTO Mac-
muxata ot 30 cenTs0ps 2015 roma Ne 5C-41-9 «O6
yTBepkneHnn [lpaBui comep’kaHus JKUBOTHBIX B
AKMOJIMHCKOM 00J1aCTH;

e Pemenne X ceccunm Kaparanamackoro 00-
ymacTHOTo Maciuxara oT 29 centsaops 2017 roma Ne
221 «O06 ytBepxkaenun IIpaBun comepskaHus KH-
BOTHBIX Ha TeppuTopun KaparanauHckoii o0mactm

e Penrenue Maciuxata AKTIOOMHCKOMH 00acTu
ot 5 uronga 2020 roma Ne 530 «O BHeceHNH U3MEHE-
HUH B pemeHre 00JIacTHOTO MaciuxaTa oT 12 me-
kabpst 2016 roma Ne 84 «O06 yrBepxkaenuu [Ipasun
COJICP’KaHUS )KUBOTHBIX HAa TEPPUTOPUU AKTIOOMH-
CKOi1 oOmacTm»

Meorcoynapoonvie HOpMbBL 0 OAA2ONONYYUU JHCU-
BOMHbBIX

[ToMrMO HaIMOHANBHBIX HOPMAaTHUBHBIX aKTOB
s Kazaxcrana aktyasneH psji HaaHAITMOHATBHBIX
JIOKYMEHTOB, TaK)K€ HCIOJIB3YIONINX TEPMHUH «OJia-
TOTIONTyYre )KHBOTHBIX)!

e MemopaHIyM O B3aMMOIOHMMAHUH MEXKIY
EBpasuiickoii 3KOHOMHYECKOW Komuccued u Bce-
MUPHOM OpraHuzaiueil 37paBOOXpaHEHUS >KHUBOT-
HeIX (10 stHBaps 2014 rona). [Tockonsky Beemupnas
opraHuzalnys 37paBooxpaHeHusi >KMBOTHHIX (OiE)
SIBJISIETCSI OCHOBHOM OpraHuzaieii B MUpe IO BbI-
pabOTKe CTaHAAPTOB OJArONOYyYHs KHBOTHBIX, B
4acTHOCTH Kak pekoMmeHmauuu it BTO, tot daxr,
yto Kazaxcran moamucan momoOHOE coTJalleHue,
coJIeprKaIliee paccMaTpUBaeMbIil TEPMUH, UMEET 0CO-
Oy0 3HaYMMOCTh. MeMOpaHIyM HCIIOJb3YeT TEPMHIH
B cremyromieM KoHTekcre: «1. CTOpoHBI HaMEPEHBI
OCYIIECTBIISITH B PaMKaX CBOEH KOMIIETEHIIMU CO-
TPYAHUYECTBO B cdepe BETEPHUHAPHU IO CIIECAYIO-
MM HaTpaBJICHHSIM: [ . ..] B3aUMOJIEHCTBHE B paMKaxX
oCyllecTBICHU BeceMUpHOM opranusanuei 31paBo-
OXpaHEeHHUs )KUBOTHBIX JIESITEbHOCTH 10 pa3paboTke
1 OOHOBJICHHIO MEXTyHAPOTHBIX CTAaHIAPTOB, Kaca-
FOLIUXCSI 3J0POBbS M OJIArOTIOTyYHsl dKUBOTHBIX.»

e Craamaptsl OiE o Gxaromnonay4ny KHBOTHBIX
BIlepBbIe ObLTH omyOnukoBanbl B Koaekce 3mopo-
Bbs Ha3eMHBIX KUBOTHBIX B 2004 romy u B Kogekce
310pOBbsl BOOHBIX XHUBOTHBIX B 2008 romy, coot-

BeTCTBEHHO. Ha HacTosumii MOMEHT JeiCTBYeT pe-
nmakuust KogekcoB 2019 roga. B ee Tekcre mmupoko
WCTIONB3YETCS IOHATHE OJIaromonyyrs KHUBOTHBIX H,
YTO PUMEYATEIHHO, COACPIKUTCS €T0 OTpeeiiCHHE.

Hopmamuenoe onpeodencnue mepmuna «oiazo-
noJyuUe HCUBOMHBIX»

3aMeTuM, 4TO CTaHAAPTHI, pa3padaThIBaEMbIC
OiE, He sBisroTCS 00SI3aTENBFHBIMU JIJISL CTOPOH. Y
OpraHM3aliy HEeT MPaBONPUMEHUTEIHFHOTO U TIpa-
BOOXpaHUTENILHOTO MexaHu3Mma. OnHako, Oymydn
CTaHJapTaMu, pazpadaTeiBaeMbiMu 11 BcemupHOH
TOPTOBOM OpraHM3aly, COONIONEHUE WIH HECO-
OJItOJIcHNE JaHHBIX CTAHIAPTOB MOXET BIIMATH Ha
MIPHUBIICKATEIHPHOCTh CTPAHBI B KAYECTBE TOPTOBOTO
rmapTHepa.

I'maa 7 Konexca OiE 310poBbsi Ha3eMHBIX JKH-
BOTHBEIX 2019 roma IOJHOCTHIO MOCBSIIEHA OJIaro-
TTOJIYYHIO KUBOTHBIX. JTa JKe TIaBa COJACPKUT HOP-
MaTUBHOE OTpeieNiecHue JaHHOTO TEPMUHA:

«bnaronony4ne XKMBOTHBIX — 3TO PU3UIECKOE U
MEHTAJILHOE COCTOSHUE JKUBOTHOTO B CBSI3U C YCJIO-
BHSIMU €T0 >KU3HU U CMEPTH.

CocTosHUEe OJIaronmosydusi JKUBOTHOTO TMPH-
3HAETCSI XOPOIIIMM TIPU YCIOBHUHU €T0 COOTBETCTBUS
CJEYIOLIUM KPUTEPHUSIM: XOPOIIee COCTOSHUE 370-
POBBsi, KOM(MOPTHBIE YCIOBHS COJEPIKAHH, XOPO-
masi youTaHHOCTh, 6e30macHoCTh. OHO HE JTOJKHO
HaXOJUTHCS B COCTOSTHIH OOJIH, CTpaxa, yrHETEHHO-
CTH ¥ JOJDKHO UMETh BO3MOKHOCTB TPOSIBIATH CBOE
€CTECTBEHHOE TOBEJCHHE, MPUCYyIIee ero (huznye-
CKOMY ¥ MEHTAQJIbHOMY COCTOSIHUIO.)

[Ipn aHanm3e MaHHOTO OMPENEICHHUS MOXHO
MPOCICIUTh YETKYIO CBSI3b C TMPUHIIUIIOM IISITH
CcB0O0OJI, KOTOpOE, HANIOMHHM, BKJIOYAeT TaKWe
KOMITOHEHTHI KaK MUTaHue, IOCTYI K BOXE, KOM-
(OpTHBIE M COOTBETCTBYIOIIHUE OHOJIOTHYCCKOMY
BHJIy YCIIOBUS COACPXKaHUS, CBOEBPEMEHHOE BETe-
pUHApHOE OOCITYy>XHUBaHWE, OTCYTCTBHE CTpecca H
Oe3onacHOCTh. JJaHHOE OomNpeecHIEe TaKKe OTpa-
JKAEeT MPOAHATN3UPOBAHHOE BEIIIE MHEHUE YICHBIX
0 TOM, YTO OJaromojlydre BKIIIOYaeT B ceds Kak
(bU3MYeCKyI0, TaK U ICHUXOJOTHYECKYI0 COCTaB-
nsronryro. Takoe ompeneneHUe MpeacTaBIIIeTCS
yIa9HBIM ¥ MOKET OBITh MPUHATO 32 OCHOBY IIPHU
(hbopMyTHpOBKE oONpENeICHUsT TEepMUHA «Oyaro-
MOJIy9He KUBOTHBIX» B Ka3aXCTAaHCKOM 3aKOHE 00
0o0paIeHnu ¢ >)KUBOTHBIMH.

3akiIouyeHne
Takum 00pa3zoMm, MpoaHAIM3UPOBAB HauboJEe
3HAYUMYIO Hay4HYIO JINTEPATypy B 00JacTH OJaro-

MOJIy4YHrs XMBOTHBIX, 4 TaK)XKC HOPMATHBHBIC AKTHI
PGCHy6JII/IKI/I Kazaxcran u HCKOTOPLIC aKTyaJIbHBIC
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s Kazaxcrana HagHalMOHAJIbHBIE HOPMBI B 00-
JacTu oOpaIleHusl C )KUBOTHBIMH, MOKHO CHEJAaTh
CJIEAYIOIINE BBHIBOJIBI:

1) braronosnyune XMBOTHBIX — HEOTheMJIeMast
4acTh 0Jaronoydus JIOEH U 300POBbS OKPYXKA0-
LIEW CpelIbl;

2) B HEKOTOpBIX HOpPMAaTHBHBIX akTax Pecmy-
Ooymmkm KazaxcraH UCIosib3yeTcest TEPMHUH «0J1aroco-
CTOSTHHE» KXHUBOTHBIX. Ero Heo0XoanMo 3aMEHUTh
Ha Oojee oTpakaromuil cyTh ()EHOMEHa TEPMHH
«OJaronony4une» XKUBOTHBIX;

3)Tepmun «O6naromonyune» («0marococto-
STHUE») KUBOTHBIX HCIOJB3yEeTCS B psAne HOP-

MaTUBHBIX akTOB KazaxcTtaHa, HO ompejeneHue
MaHHOMY TEpMHUHY He maercsa. HeobOxommmo
JIaTh 3aKOHOJATEJIbHOE ONpejesicHue 0Jiaromno-
Iy4usl KUBOTHBIX, OCHOBBIBAsICh Ha MEXJyHa-
POIHOM ONBITE W MEXKIYHAapOJTHBIX HOPMATHB-
HBIX aKTax;

4) Heo6xoaumo pUHATH 3aKOH, UMEIOIINN CBO-
el nenpro obecredeHne Oaromnorydns >KMBOTHBIX,
JUTS BceX cpep MCIONIb30BaAHNUS;

5) Heo6xoanMo yCcTaHOBUTH KOHKPETHBIE CaHK-
LIMY 32 HapYyIIeHUE OJIarornoJIyduns )KUBOTHBIX, YXKe-
CTOYUTH CAHKIIUHM 33 )KECTOKOE OOpAaICHHE C HKH-
BOTHBIMH.
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CRIMINOLOGICAL PROBLEMS
OF DOMESTIC VIOLENCE AGAINST WOMEN

Domestic violence against women is a global problem that has no cultural or geographic boundaries.
Violence against women in all its forms and manifestations is a violation of human rights and freedoms.

The urgency of the problem of domestic violence lies in the fact that domestic violence is one of the
most widespread forms of violence in women’s lives — much more widespread than physical assault or
rape by strangers or acquaintances.

The purpose of the article is a multifaceted analysis of the preconditions and factors of committing
domestic violence for the effective prevention and fight against violence against women. The study is
based on world experience and theoretical studies of scientists and international organizations, using
modern criminological methodology. The article examines the factors influencing the commission of un-
lawful acts against women, the victimological aspect and the criminological characteristics of domestic
violence.

As a result of the study, conclusions are drawn, proposals for the suppression and prevention of
domestic violence are presented, an analysis of the current legislation governing legal relations in the
studied area is carried out, actors of the prevention of domestic violence in Kazakhstan are given.

Key words: law, domestic violence, criminological characteristics, victimology, crimes and wrongful
acts against women.
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"KpUMMHOAOT S >K8HE KbIAMbICTbIK, COT TOPEAITri KOAAEAXI,
Dropuraa memaekeTTik yHuBepcuTeTi, AKLLI, Taaraxaccu K.
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OiteAaaepre KatbiCTbl TYPMbICTbIK-OTOACBIABIK,
KYLU KOAAQHYAbIH, KDUMHHOAOTUSIAbIK, MOCeAeAepi

OMeAAepre KaTbiCTbl 0TOACIAbIK-TYPMbICTbIK, 30PAbIK-30MObIAbIK-MBAEHM HEMECE reorpPadUSIAbIK,
LekTepi KoK >kahaHAbIk, npobaema (Meceae). OieAAepre KaTtbiCTbl GapAbIK, 30PAbIK-30MObIAbIK,
HbICAHAAPb! MEH KOPIHICTEPi aaaM KYKbIKTapbl MEH BOCTaHAbIKTapblHbIH, Oy3bIAybl OOAbIM TabblAaAbl.

OT16aCbIAbIK-TYPMbICTbIK, 30PAbIK-30MObIAbIK, MOCEAECIHIH ©3€KTIAIM — >KbIHBICTbIK, CEpiKTeC
TapanblHaH 30PAbIK-30MObIAbIK, SEAAEP OMIpPIHAEr GeMTaHbIC HEMECE TaHbIC aAamMAap TapariblHaH
13MKanbIK WabybIA HEMECE 30pAayFa KaparaHAA SAAEKAMAA KeH TapaAfaH 30PAbIK-30MObIABIKTbIH,
TYPAEpIiHiH 6ipi 60AbIM TabblAaAbI.

MakaAaHbIH MakcaTbl 9MEAAEPre KaTblCTbl 30PAbIK-30MObIAbIKTbIH aAAbIH aAy >KOHE OHbIMEH
KYPECY YLIiH OTOACBIAbIK-TYPMbICTbIK, 30PAbIK-30MObIABIKTbIH aAFbILIAPTTaPbl MEH (PAKTOPAAPbIH XKaH-
>KaKTbl TaAAdy OOAbIN TabbiAaAbl. 3epTTey 3aMaHaym KPUMMHOAOTUSIABIK, (KbIAMbICTbIK) 9AiCHaMaHbl
KOAAQHA OTbIPbIM, FAABIMAAP MEH XaAbIKApaAbIK, YMbIMAAPAbIH SAEMAIK ToXipnbeci MeH TEOPUSIAbIK,
3epTTeyAepiHe HerispeAreH. Makanaaa aMeAre Kapcbl 3aHCbI3 9peKeTTepAi >kacayFa ocep eTeTiH
hakTOpAap, TYPMbICTbIK, 30PAbIK-30MObIAbIKTbIH, >K80iPAEHYLLIAIK aCMeKTICi )XoHe KPUMUHOAOTMUSIAbIK,
cunaTTaMachl KapacTbIPbIAFaH.

3epTTey HOTMXKECIHAE KOPbITbIHABIAAP >KACaAAbI, OTGACBIAbIK-TYPMbICTbIK, 30PAbIK-30MObIABIKTbIH,
JKOAbIH KECY >KOHE aAAbIH aAy GOMbIHLIA YCbIHBICTAP YCbIHBIAABI, 3€PTTEAETIH CaAaAarbl KYKbIKTbIK,
KaTblHACTapAbl PETTENTIH KOAAAHbICTaFbl 3aHHaMara TaAAQy >KYPrisiaai, KasakcraHaa oTOACIAbIK-
TYPMBICTbIK, 30PAbIK-30MObIABIKTbIH aAAbIH aAy (DaKTOPAAPbl KEATIPIAAIL

TyMiH ce3aep: KyKbIK, 3aH, OTOACBIAbIK-TYPMbICTbIK, 30PAbIK-30MObIAbIK, KPUMWUHOAOTMUSIAbIK,
cunaTTama, BUKTUMOAOTUS, SEAAEPre KApChl KbIAMbBICTAP >KOHe KYKbIKKA (3aHFa) KapCbl 9pekeTTep.
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KpMMMHO/\OfM‘-leCKMe l'lpOﬁ/\EMbl CemMerHO-0bITOBOro HaCMAMUS
B OTHOLUE€HUU XKeHLUHUH

CeMeHO-ObITOBOE HAaCUMAME B OTHOLLEHMU >KEHIMH — rA0GaAbHas npobaema, KoTopasi He rmeeTt
KYABTYPHBIX MAWM Feorpacmyeckmx rpaHmil. Hacuame B OTHOLLEHWMM >KEHLLMH BO BCeX ero hopmax M
NMPOSIBAEHUSIX SIBASIETCSI HAPYLUEHWEM MNPaB YeAOBEKa 1 ero CBOOOA.

AKTYaAbHOCTb MPOBAEMbI  CEMEMHO-ObITOBOr0 HACMAMS 3aKAKOUAETCS B TOM, UTO AOMallHee
HacKAMe SIBASIETCS OAHOM M3 CaMbIX PacrpOCTPaHeHHbIX (POPM HACUMAMS B KM3HU XKEHLLUH — rOpasA0
6oAee pacnpoCcTpaHEeHHOM, YemM PM3MUYECKOE HaMAAEHNE UAM M3HACMAOBAHUE CO CTOPOHbI HE3HAKOMbIX
MAU 3HAKOMBIX AIDAEN.

LleAblo cTaTbu SIBASIETCSI MHOTOTPaHHbIM aHAAM3 MPEANOCbIAOK M (paKTOPOB COBEPLLEHUSI CEMENHO-
OGbITOBOro HacUAMS AAs 3(PEKTUBHOIO MNPEAYnpexAeHus u 6opbbbl C HaCMAMEM B OTHOLLEHUM
>KEHLLUMH. B ocHOBe MccAepAOBaHUSE AeXaT MUPOBOW OMbIT M TEOPETUUYECKME MCCAEAOBAHUS YUEHbIX U
MEXAYHapPOAHbIX OpraHn3aLuii, C UICMOAb30BaHNEM COBPEMEHHO KPUMUHOAOTMUYECKO METOAOAOTMM.
B cTatbe paccMoTpeHbl hakTopbl, BAMSIIOLME HA COBEpLUEHWE MPOTUBOMPABHbBIX AESHWIA MPOTUB
>KEHLLMHbI, BUKTUMOAOTMYECKUIA aCNEKT M KPUMUHOAOTMYECKas XapaKTEPUCTUKA ObITOBOrO HACUAMSL.

B pesyAbTaTe MccAeAOBaHMS CAEAAHbI BbIBOAbI, MPEACTABAEHbI MPEAAOXKEHUS MO MpPeceyeHuio 1
NPoMAAKTUKE CEMENHO-ObITOBOrO HACMAUS, MPOBEAEH aHAaAU3 AEMCTBYIOLEro 3aKOHOAATEAbCTBA,
peryAmpytoLero npaBoBble OTHOLLIEHUS B UCCAeAYeMOi cdpepe, NprBeAeHbl (DakTopbl MPOMUAAKTUKM

CeMenHO-ObITOBOro HacnAms B KasaxcraHe.

KAroueBble cAoBa: npaBo, 3aKOH, CeMenHo-ObIToBoe HaCnAne, KOUMMHOAOTNYeCKasa XxapakTepncTtuka,
BUKTUMOAOI A, NPECTYNAEHNSA N MPOTUMBOMNpPaBHbIE A€AHNA NMPOTUB >XKEHLWH.

Introduction

The Republic of Kazakhstan, on a par with other
UN member states, has supported and adhered to
almost all the main international obligations in the
field of ensuring gender equality, and also assumed
the responsibility to fulfill the Sustainable Develop-
ment Goals until 2030, where one of the main tasks
of the fifth Goal *“ Gender Equality is the elimina-
tion of violence against women.

The fight against violence in modern society
is one of the most important priorities of the state
policy of Kazakhstan and belongs to the obliga-
tions assumed by the Republic and currently be-
ing implemented at the national level. In 2015,
under the auspices of the National Commission
on Women Affairs and Family and Demographic
Policy under the President of the Republic of Ka-
zakhstan, by General Prosecutor’s Office of the
Republic of Kazakhstan active work was carried
out in the framework of the project “Kazakhstan
without violence,” which combined the efforts of
all government agencies, non-governmental and
international organizations.

Due to the specifics of acts in the family and
everyday life, a woman is more likely to become a
victim at home — seemingly safe than on the street or
in other predictable places. The high risk of domes-
tic violence lies in the fact that a woman, as a vic-

tim, may receive not only physical or psychological
trauma, but also die.

Getting married, a woman often, along with the
joys of family life, receives in the person of her hus-
band, his relatives and friends a source of constant
anxiety, emotional stress and conflicts. Physical
abuse in marriage is always preceded by a streak of
mutual dissatisfaction, psychological pressure, ver-
bal battles, alienation, hostility.

Physical and sexual violence in the family in-
volves a close relationship between the victim and
the perpetrator and is expressed in abuse and lack of
assistance. What means do women choose to fight
back violence in marriage? The range of behavioral
responses to violence is quite large. Someone en-
dures and is silent, someone makes scandals, argues,
persuades, scolds, some leave the house and file for
divorce.

The reasons of the violent behavior of abusers
are psychological and social based. In many cases,
violence provokes the rapist’s psychological health
— bad mood, nervousness, jealousy, an inferiority
complex, low self-esteem, megalomania, indiffer-
ence of the wife, her insubordination or simply her
sociability, fear of losing his wife or the costs of
upbringing. To a large extent, the aggressiveness
is caused by social factors — financial problems,
unstable work. The reasons for committing offens-
es in the field of family and domestic relations is
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the conflict that has arisen, supported by the joint
drinking of alcohol, hostile relations, low social
level and jealousy. Women seldom provoke men
to violence or aggression themselves. The provo-
cation of aggressiveness, if it occurs, consists, as
a rule, in retaliatory or initiating insults, remarks
or claims.Participants of in-depth interviews who
suffered from domestic violence were constantly
exposed to it and hid the facts of violence from oth-
ers, even if it threatened their lives. In some cases,
the physical damage was so severe that it led to
disability.

In addition, there are many stereotypes that
force women to continue living with a rapist without
seeking external help, reinforced by the fear of be-
ing alone, without financial support, and depriving
their children of a full-fledged family.

Materials and methods

In the study of the questions raised, a logical,
formal — legal, analytical, as well as a functional
method is used that reveals the qualitative char-
acteristics of the research subject, which allows
to determine the essence of the institution under
study, the possibility of the regulatory impact of
industry legislation on the state of law and order
in the Republic of Kazakhstan. In the scientific
analysis undertaken by the authors, the principles
of complexity and consistency are consistently car-
ried out and productively combined, which made it
possible to more fully, scientifically actualize the
issues of criminological problems of domestic vio-
lence against women.

Results and discussion

Overall , the overwhelming majority of victims
of domestic violence worldwide are women, and
it is women who tend to experience more serious
forms of violence.

In 2017, the sample survey on violence against
women included the following objectives: The sur-
vey was designed to provide important data on
prevalence, violence against women, the impact of
violence on women’s health and well-being, and
women’s access to help. ( Committee on Statistics
of the Ministry of National Economy of the Repub-
lic of Kazakhstan, 2017 )

This sample survey made it possible to obtain
answers to the following questions:

1. What is the prevalence and frequency of phys-
ical violence against women aged 18 and over? Who
are the main culprits?
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2. What is the prevalence of violence against
women aged 18 and over by non-intimate part-
ners? Who are the main culprits?

3. What are the consequences of domestic vio-
lence for various aspects of women’s lives? To what
extent does violence affect women?

4. What family and individual factors are associ-
ated with the occurrence of various forms of partner
violence against women?

5. What actions / coping strategies do women
use when responding to violence? Are there specific
people or organizations that they would rather turn
to for help?

This study was conducted using qualitative
and quantitative components, including a 12 focus
groups, 14 provinces and 2 cities of the Republic
of Kazakhstan and 14 342 women interviewed. Par-
ticipants identified several factors that, in their opin-
ion, are the reasons for the use of violence by men
against women. Alcohol abuse (almost all victims of
violence and men who committed violence indicated
that violent acts were committed while intoxicated),
economic problems and lack of work in men, which
result in psychological stress and displacement of
disorder on a woman, were named. It is widely be-
lieved that in some cases women themselves pro-
voke violence, or do not have the knowledge and
skills to resolve and reduce the intensity of conflicts
ending in violence. Page 49

The study found that some women have a high-
er risk of becoming a victim of domestic violence,
mainly:

- women with a low level of education;

- women who are not currently employed or
have never worked;

- women with children and economically depen-
dent on their husbands;

- women with low self-esteem;

- women who do not have sufficient legal lit-
eracy.

At the end of 2009, in accordance with para-
graph 15 of the Concluding Observations of the UN
SIDO Committee ( UN Committee on the Elimina-
tion of Discrimination against Women ) , the Re-
public of Kazakhstan adopted the Law “On the
Prevention of Domestic Violence”. By this law,
employees of the internal affairs bodies are em-
powered to issue protective orders against persons
committing offenses aimed at protecting the rights
of victims.

According to the Kazakh authorities, the num-
ber of complaints of domestic violence in 2018 in-
creased by 104 percent compared to 2015. ( Mans-
huk Asautai, 2019 )
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According to the results of a study conducted
with the UN, about 17 percent of women have ex-
perienced physical or sexual violence by their part-
ner in their life , and one in five — psychological. One
third of the women surveyed complained about the
manifestation of control by men.

To analyze the offenses committed in the Repub-
lic of Kazakhstan, consider the data on the offenses
committed for the reporting period from January
2020 to December 2020 . (Table 1)

Table 1 — Ministry of Internal Affairs of the Republic of
Kazakhstan, 2021; Information service Committee on Legal
Statistics and Special Accounts of the General Prosecutor’s
Office of the Republic of Kazakhstan, 2020

Number of Offenses
offenses reg- committed
Offense . > 1e8 .
istered in the against
ERDR women

Article 99 of the Criminal
Code of the Republic of Ka- 629 133
zakhstan Murder

Article 107 of the Criminal

Code of the Republic of Ka- 2634

zakhstan Intentional infliction 671
of moderate harm to health

Article 106 of the Criminal
Code of the Republic of Ka-
zakhstan Intentional infliction
of serious harm to health

Art. 120 of the Criminal
Code of the Republic of Ka- 595 584
zakhstan Rape

Art. 110 of the Criminal Code
of the Republic of Kazakh- 32 22
stan Torture

Art. 73 CAO RK Unlawful
actions in the field of family 229 229
and domestic relations

1925 234

The number of criminal of-
fenses committed in the fam- 1071 -
ily and household sphere

Based on the official data of the Committee on
Legal Statistics and Special Accounts of the Re-
public of Kazakhstan, out of 5815 reported offens-
es, 1664 were committed against women.

At the same time, according to information post-
ed by the media portal Polisia.kz, September 3, 2020,
only in Almaty the number of crimes against women
has been reduced by more than two times. Accord-
ing to the local police service, since the beginning

of the year, the registration of crimes against women
has been reduced by 2.2 times in Almaty, includ-
ing: — causing grievous bodily harm — by 2 times;
— infliction of average harm to health — by 14.9%;
— rape by — 2 times; — theft — 2.6 times; — robber-
ies — 3.1 times; — robberies — 2.3 times; — hooligan-
ism — by 49.2%; — fraud — by 18.8%. In the field of
family and household relations, 15 crimes have been
committed since the beginning of this year with the
same period. 13 of them were committed after joint
consumption of alcoholic beverages, 4 — on the basis
of jealousy, 8 — by spouses, 5 — by cohabitants, 4 —
by close relatives. Total in 2020, criminal offenses
in the family and domestic sphere made — in 1071,
compared to the year 2019, where similar offenses
committed — 1049 .

Turning to the global statistics presented in the
report of the UN “ Global murder investigation in
2019%, we see: in consequence of domestic violence
34 % of women killed by intimate partners, 24%
of women killed by other members of the family,
42% of women killed persons is not schimisya fam-
ily. (Graph 1)

In accordance with Figure 1, the analysis covers
the percentage of women killed in 2017 in the 5 re-
gion ah — Africa, America, Asia, Europe and Ocea-
nia. Although almost six out of every ten women
(58 % ) intentionally killed worldwide are killed by
an intimate partner or other family member, there
are marked differences in this proportion between
these regions.

In four of the five regions, this proportion is very
high, making the home the most likely place to kill a
woman. At the upper limit , more than two-thirds of
all women (69 % ) intentionally murdered in Africa
are killed by intimate partners or other family mem-
bers, while the lowest proportion of women killed
by intimate partners or other family members was in
Europe (38% ). Oceania has the highest proportion
of women murdered by exclusively intimate part-
ners, 42% , and Europe has the lowest, 29 % .

Some countries in the Americas have very high
rates of homicide related to crime (mainly organized
crime), which means that the proportion of homi-
cides related to family relations and homicides in-
volving intimate partners among all homicides is
lower than in other regions x, although the number
of victims is still high (46%). With the exception of
Oceania, the difference in the proportion of murders
committed by an intimate partner or other family
members (63%) and murders committed by an ex-
clusively intimate partner (42%) is less noticeable
between regions.
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Figure 1 - UNODC “Global study homicide 2019”, Booklet 5, Vienna 2019: 17

Although murder by an intimate partner or other
family member is the most important factor in un-
derstanding the extent of female mortality, this form
of murder accounts for only a relatively small pro-
portion of all murders (male and female) recorded
worldwide. Despite the fact that women and girls
account for a much smaller share of the total number
of homicides than men, they bear the largest burden
of family-related homicide. Thus, 81% of murders
worldwide occur only among men, while only 19%
of murders are committed against women. At the
same time, 64% of women die at the hands of room-
mates and other family members, versus 36% of
killed men. At the hands of only intimate partners ,
82% of women died against 18% of killed men.

Meanwhile, offenses committed in the family
and domestic sphere, have a latent second nature,
as in real life, the facts of violence is much more
than that becomes known to law enforcement agen-
cies and the public.

This is primarily due to the fact that women of-
ten hide the fact of violence against them by their
spouses. In addition, a significant number of victims
are reconciled, reject their initial statements, or re-
fuse to undergo a medical examination. In this re-
gard, it becomes difficult for law enforcement agen-
cies to collect the necessary material, as a result, this
serves as a basis for refusing to initiate a criminal
case.

Questioning of women in all regions of Kazakh-
stan , carrying out th Ministry of the Interior showed
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that the main cause of violence in the family are the
property disputes and jealousy.

Thus, most of the respondents or 34% indicated
the cause of domestic violence — property disputes,
26% — pointed to jealousy of spouses, 25% — to al-
coholism, 12% — interference of other persons in the
family life of spouses, 7% — answered about the oc-
currence of disagreements between spouses.

Analysis showed that about 70-75% of illegal
actions in the sphere of family relations, have com-
mitted are in apartments, houses and other residen-
tial buildings, yards and their surroundings, that
is, where the victim , it would seem, should feel se-
cure.

More often, violent crimes of the analyzed
category are committed in rural areas, more than
60%. Only 40% of violent crimes against women
are recorded.

The participants believe lack of work with abus-
ers, since they are only punishable when their acts
become known to law enforcement.

Thus, citizen I. and citizen N. have been mar-
ried for 16 years, during the years of marriage they
had three children, aged 16, 10 and 1.5 years. Dur-
ing the entire marriage, citizen I. was subjected to
systematic beating by her husband, according to her,
she did not apply to the law enforcement agencies
and suffered violence in order to save her family.

Unfortunately, this behavior is typical for vic-
tims of domestic violence. Returning to theory and
practice , in such situations, the victim accepts such
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an attitude towards himself as part of family and do-
mestic relations , often being in material or mental
dependence on the partner. While the offender con-
siders such an attitude towards the victim justified
and believes that his actions will not become public
due to social and moral principles, or knowing that
the victim will not turn to law enforcement agencies,
thus, this gives rise to impunity for the illegal deeds.

In the case of citizen I., after 16 years of fam-
ily life, systematic beatings, humiliation and insults,
their eldest son became a victim of her husband. In
the winter of 2020, a 16 year old boy was admitted
to hospital with a fractured collarbone due to beat-
ing. D alley, under the rules, health professionals
sent the information to law enforcement agencies
to ito a criminal complaint on this fact was recorded
in the material ERDR. However, even after that, cit-
izen N. persuaded citizen I. to keep the family in the
name of the children and their future.

At the same moment citizen I. filed a statement
of claim for divorce. She was forced to hide with
her children from the persecution of her husband. 5
months later, after unsuccessful attempts by the court
to reconcile the spouses, in the summer of 2020 their
marriage was dissolved, citizen N. was not deprived
of parental rights, which allowed him a month lat-
er to take three children for a walk, including the
youngest child who was breastfed. After the walk,
he returned the older children, took the younger and
took them away in an unknown direction, turned off
the phone and did not get in touch anymore. Citizen
I. was in a helpless state and completely unaware of
the whereabouts of her child. The law enforcement
agencies referred to the fact that the law had not ac-
tually been violated, the father had the right to com-
municate and be with his children, the case was not
accepted for proceedings. After 5 days, he returned
the child to the mother. Today, she is fighting for
full custody of the children and for the restriction
from communication with her ex-husband on the
basis of the Law.

Another story is Inkar Kenzhebaeva , who lives
in a crisis center today . At the age of 25, she met
a man on the Internet , after a month of epistolary
communication, she found out that he was in prison,
but still continued to communicate with him and de-
cided to wait for his release, and they got married
in prison . After three years of waiting, they met, at
the end of August 2016, he took Inkar away from
home , a year later , the woman found out that her
husband was making money illegally, five months
later he was detained, he soon returned home, after
another month he began to drink. After another drink
of alcohol, he pounced on Incar with an ax . At that

time, they already had a daughter, he tore her out of
the woman’s hands and threw her on the bed, after
which he escorted the woman out into the street and
threatened to hack to death. That night, she managed
to escape from him and hide in a nearby building. In
the morning she returned home, he no longer re-
membered what had happened, but he asked for for-
giveness and promised not to repeat this again. That
night, among other things, he beat her. Inkar told her
husband that she did not believe him and was leav-
ing him, but her husband persuaded her to stay and
for the sake of his daughter again promised not to
do this. She stayed. The woman developed fear, she
was afraid of her husband, according to her, she kept
asking him for forgiveness. Over time, he stopped
letting Inkar go home to his mother and forbade
him to communicate with everyone, including her
younger brother and sister. Threatened that some-
thing would happen to her. Once again, when her
husband was drunk, he heated oil on the stove and
poured hot oil on her legs. A month later, the wounds
healed, but all this time he did not let the woman
out of the house and did not even allow her to go to
the hospital. That same night, he conducted an elec-
tric current along the fence around their house so
that Inkar could not escape. Since then, Inkar has
been repeatedly beaten by her husband. For the sake
of her daughter, Inkar endured everything. One day
he took her to the river e “ Almatinka * and told him
to swim after , a woman came out of the water, he
attacked her with a knife, struck 23 hit in the head,
after which he decided to hang it and remove it all
on camera, but wanted her to do it herself, to make
it look like suicide, and not to be accused . Inkar
agreed, he put on gloves and put the rope around
her neck. She was about to die and kicked the stool
under her feet. Out of surprise, he ran up and cut the
rope, saying that he was not going to kill her, but
only wanted to torment her. Immediately asked her
to make him coffee, Inkar covered in blood — and
saw her daughter began to cry, the woman took the
child in his arms, th e husband started watering them
with water, not paying attention to the fact that in the
hands of her child. Since then, Inkar says, her daugh-
ter has been afraid of water. The woman tells the
story six months after the incident , in March 2020 ,
her head wounds did not heal for a long time, she
had to shave her hair. The wounds have healed. A
man is serving a sentence in prison for a term of 2.5
years for the rape of another woman. Today Inkar is
31 years old.

The husband of another woman is at large, she,
like Inkar, lives in a crisis center. We met a man in
2012, since then we have been living together, in
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2013 a son was born. The man began to beat the
woman for crying a child. In 2016, they entered into
a legal marriage, their second child was born. How-
ever, the beatings and binges did not end. The third
child was born in 2017 with cerebral palsy (cerebral
palsy). The woman gave birth to him with a hema-
toma of the uterus — the result of beating by her hus-
band. Repeatedly applied to similar centers in her
hometown, Uralsk, lived several times, came to the
center in Almaty in the direction of inspectors. The
man even beat her for the open front door or for
talking on the phone. As the woman says, she for-
gave him for the sake of three children and a daugh-
ter with a diagnosis, she did not know where to
go. Nevertheless, several times she left him for her
parents, her parents did not want her to return to her
husband, they said that he would not change. The
first time he beat her, she was very scared and did
not go to the police. Subsequently , the police re-
ceived complaints from the woman and today she is
in a crisis center.

The story of the fourth woman, who is also in
a crisis center, began with her marriage. He was
married, at first everything was fine. After a while,
the husband began to drink and raise his hand to
her. The woman forgave him all the time. After
ten years of marriage, the woman decided to leave
the man, since she had nowhere to go, she turned
to one of the crisis centers in Almaty. It was very
difficult for her, but the center helped her. After
that, the woman decided to return to her husband
and give him another chance, she represented family
life, there are still children. But nothing happened,
and the woman returned to the center again. For the
sake of children and the future, he wants to leave
everything behind and start a new life.

What we see women ‘s return to his aggressor or
not go at all, for one reason or another : children,
financial dependence, fear of loneliness, social cus-
toms and traditions , which do not allow because of
their beliefs to soberly assess the situation and to
protect themselves and their parents female victims
to keep their daughters safe from potential mur-
derers. From a victimological point of view, these
women create a victimized situation for themselves ,
that is, a situation with certain initial events that
contribute to their transformation into a real victim,
regardless of their will, deliberately ignoring objec-
tive circumstances. The main danger of domestic
violence and violence in general is that a woman is
at the highest risk of dying. Women cannot stand
up for themselves, since they are physically weaker
than men by several times, but as reality shows, not
only physically, but also from a social point of view.
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How is a woman protected today? Many social
experiments, social surveys and other studies show
that 9 out of 10 women are faced with the idea of
how not to become a victim and return home safe
and sound. For example, returning home, they think
about what to protect themselves from available
means, what safer route to take on the way home.

Returning to the topic of domestic violence,
even if a woman is able to stand up for herself and
defend herself from a rapist, such defense often
ends in failure for the aggressor, the cost of such de-
fense is life. Thus, a woman runs the risk of chang-
ing her status as a victim to a murderer, serving a
sentence in accordance with criminal law.

Consider another, more difficult situation, when
a woman, defending herself, harms the health of the
aggressor, regardless of the severity. The psychol-
ogy of the rapist is structured in such a way that a
woman who defended herself and her life falls into
the trap of a manipulator-aggressor and he threatens
to turn to law enforcement agencies or make himself
a victim of domestic violence in the eyes of friends,
relatives or the public. In such a situation, they try to
convince a woman that she is in an absolutely help-
less position — she has nowhere to go, she will not
prove anything, no one will believe her, because in
most such cases, the male aggressor has an almost
perfect reputation, a pleasant social and moral char-
acter. In such a situation, of course, a woman must
finally make a strong-willed decision and get away
from the aggressor by any means, and that even if she
has nowhere and no one to go to, there are always
people and services that will help her. Comprehen-
sive work to improve the effectiveness of the fight
against domestic violence against women comes to
the rescue in such situations: the creation of centers
to support victims of violence, the dissemination of
information about their existence, the availability of
methods of communication with such centers, the
provision of psychological assistance to women and
children , legal and other support women victims of
domestic violence at first, while law enforcement
agencies are dealing with the aggressor.

To date, in the Republic of Kazakhstan, in order
to prevent family and domestic violence, increase
the efficiency of legislation and improve the ser-
vices provided for victims of violence, Family Sup-
port Centers, crisis centers, shelters, as well as the
National Commission on Women and Family and
Demographic Policy under To the President of the
Republic of Kazakhstan.

The National Commission for Women Affairs
and Family and Demographic Policy under the
President of the Republic of Kazakhstan is an advi-
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sory and advisory body. One of the tasks of which is
the elimination of violence in the family and in the
workplace and the introduction of international ex-
perience in combating violence against men, women
and children;

Crisis Centers ALE “Union of Crisis Centers”
unites 18 organizations from 12 regions of the coun-
try. The work of the Union is aimed at preventing
gender-based violence and all forms of discrimina-
tion, forming a culture of non-violent relations in
society. Hotline at 150. The members of the union
of crisis centers are:

Aktobe city:”Umit”, Women’s Support Center;

Kyzylorda city:”Jean” Day shelter for victims of
domestic violence at the “Society of Women small
business.” ;

Petropavlovsk city:”Women’s Support Center”;

Ust-Kamenogorsk city: “Center for Develop-
ment and adaptation “Phoenix”;

Shymkent city: “Association of Business Wom-
en of the South Kazakhstan region”, Legal Center
for Women’s Initiatives “ SanaSezim”, “Aruanalar®;

Zhambyl area, city Sarykemer: “Otandastar

Kokshetau city:”Development and support of
psychological culture”

Zhezkazgan city:”Tomiris”;

Temirtau city: “Center for Development and So-
cial Assistance to the Population “My House”.

In the city of Almaty there are:

Er Azamat “,

“Tin Challenge Kazakhstan”,

“Shelter” program,

“Life Line”;

“Center for Social and Psychological Rehabili-
tation and Adaptation for Women and Children”
Rodnik “. Helpline: +7 727 396 19 38 .

Shelter “Arasha ». Helpline : +7 727 317 57 17.

Public Fund “NE MOLCHI KZ”. Helpline:
+7 705 151 0000

Today, heads of crisis centers and public figures
demand the criminalization of domestic violence.

Let us consider the normative interpretation of
unlawful acts in the framework of family and do-
mestic relations, that is, those acts in which the sub-
ject of the offense is a natural, sane person who has
reached the age of criminal and administrative re-
sponsibility and is in family and domestic relations
with the victim, as well as punishment and other
measures, measures applied to the offender, mea-
sures to protect the victim from violence.

The legislation of the Republic of Kazakhstan
provides for administrative responsibility for un-
lawful acts in the field of family and domestic vio-
lence. Part 1 of Article 73 of the Code of Administra-

tive Offenses reads: “ Obscene language, insulting
harassment, humiliation, damage to household items
and other actions expressing disrespect for persons
who are in family and domestic relations with the
offender, disturbing their peace of mind, commit-
ted in an individual residential house, apartment or
other dwelling, if these actions do not contain signs
of a criminally punishable act , — entail a warning or
administrative arrest for up to five days. »Acts com-
mitted repeatedly within a year after the imposition
of an administrative penalty on the basis of h1. Arti-
cle 73 of the Code of Administrative Offenses of the
Republic of Kazakhstan entails administrative arrest
for up to 10 days, however, administrative arrest
cannot be applied to pregnant women and women
with children under the age of fourteen, persons un-
der the age of eighteen, disabled persons of groups 1
and 2 , as well as women over the age of fifty-eight
years old, men over sixty-three years old and men
raising children alone under the age of fourteen, a
fine of five monthly rates is applied to these persons.

At the same time, in accordance with Article 20
of the Law of the Republic of Kazakhstan “On the
Prevention of Domestic Violence”, in the absence
of grounds for administrative detention and grounds
for procedural detention of a suspect in a criminal
offense, as well as in order to ensure the safety of
the victim, authorized persons are issued a protec-
tive order that prohibits the commission of domes-
tic violence, against the will of the victim, to search
for, harass, visit, conduct oral, telephone conversa-
tions and enter into contacts with him in other ways,
including minors and (or) disabled members of his
family. The protective order is in effect for thirty
days from the moment of its delivery to the person
in respect of whom it was issued. Compliance with
the order of protection is reviewed at least once ev-
ery seven calendar days. Violation of a protective
order entails administrative liability in the form of
a warning or administrative arrest for up to five
days. (Article 461 of the Administrative Code of the
Republic of Kazakhstan).

So, for committing domestic violence, which
does not contain signs of a criminal offense — a
warning or arrest for 10 days.

Repeated offense within a year — administrative
arrest for 10 days, or a fine of 5 MW, as of the time
of the study — 13,890 tenge.

Other acts committed by the aggressor against
the victim are qualified under the articles of the
Criminal Code of the Republic of Kazakhstan.

To date, in the Republic of Kazakhstan is the
question of adoption of the law “On Combating
domestic violence”, which is defined lit. legal,
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economic, social and organizational bases of ac-
tivity of state bodies, local governments, organi-
zations and citizens of the Republic of Kazakh-
stan on counteraction to family and domestic vio-
lence .

Conclusion

Summing up the results of this study, the issue
of combating and preventing domestic violence is

acute. The analysis of the above data showed that
offenses in the studied area are committed every
day, women are in a vulnerable situation, despite
the legislative norms that protect their rights and
freedoms. In this regard, we propose to consider
complex measures of a theoretical, practical and im-
perative nature as one of the most effective methods
of combating domestic violence. The family is the
most important institution of civil society in Ka-
zakhstan.
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MPECTYNAEHUA, COBEPLUAEMBDIE
B OTHOLUEHUN HECOBEPLUEHHOAETHUX B I. AAMATDI

[NpecTynAeHuns NpOTUB AETeN BKAIOYAIOT (PU3MUYECKOE M SMOLIMOHAABHOE HacHAME, peHebpexkeHue
M 3Kcnayataumio. [pecTynaeHusi, CBsI3aHHble C AETbMM, YacTO COBEpLUAIOTCS POAMTEASMM,
POACTBEHHMKAMM, OMeKyHaMn U APYTMMU AMLIAMM, KOTOPbIM MOpy4YeHa MX 3aboTa U PYKOBOACTBO.
LLIKOAbHblE AOAXKHOCTHbIE AMLIA, Bpauu, MOAMLENCKME U APYruMe NMoAOOHble NMPeACTaBUTEAM BAACTU
006913aHbl co00LWATh O ALOObIX MPM3HaAKaX >KECTOKOro obpalleHusl MAM 3KCMAyaTauuMm B OTHOLLEHWM
pebeHka.

B cratbe paccmatpuBaeTcs 06uias XapakTepMCTMKA MPECTYNAEHUIA B OTHOLUEHWM AeTel U
COCTOSIHME MPECTYNHOCTU B OTHOLLEHUW AeTelt B I. AaMaTbl. He Toabko B KasaxcTaHe, HO 1 BO BceMm
MMpe B MOCAEAHUWE FoAbl BCE BOAEE aKTYyaAbHOI CTAHOBUTCS NPoBAeMa HaCMAMS HaA AETbMMU.

[NpecTynAeHne NMpoTUB >KU3HW, 3A0POBbSI, NMOAOBOW HEMPUKOCHOBEHHOCTU U MOAOBOIM CBOOOADI
HEeCOBEPLUEHHOAETHMX — 3TO YMbILWAEHHOe, MPOTMBOMpPABHOE AesHue, npeaycmoTtpeHHoe YK PK,
NMPUYMHSIIOLLEe BPeA HOPMAAbHOMY PasBMUTUS MOAPACTAIOLLENO NMOKOAEHMSI.

3awmTa npas, CBOOOA M 3aKOHHbBIX MHTEPECOB HECOBEPLLIEHHOAETHUX, OGECNeYeH e HAAAEXKALLErO
WX HPABCTBEHHOIO M MCUXMYECKOrO Pas3BUTHMS, 3alLMTA MX OT MPECTYMNAEHUI SBASIOTCS HEU3MEHHbIMU U
BayKHEMLUVMMM HaMPaBAEHUSIMU YTOAOBHON MOAMTUKM FOCYAQPCTBA.

HecoBepLiueHHOAETHME B CMAY OCOBEHHOCTEN (DU3UMYECKOrO U MCUXMUYECKOro pasButusi Goaee,
YeM MHble KaTeropuMu AIOAEN, MOABEPIXKEHbl Pa3AMUHbIM HEraTMBHbIM BO3AEMCTBMSM, UTO MOXeET
CTaTb OCHOBOW PasBUTMS MX AMMHOCTHOM AeBMALMK. EXXKEroAHO ThICSUM AeTer CTaHOBSITCS >KepTBaMu
MPeCTynAeHun.

KAtoueBble CAOBa: MPECTYNAEHWE, HECOBEPLLUEHHOAETHWIA, >KEPTBA, >XEpTBa MPECTYNAEHWH,
BUKTUMOAOTMSI, MPECTYNAEHMS MPOTUB HECOBEPLUEHHOAETHMX, CTaTUCTMKA, IOBEHAAbHAS BUKTUMOAOTMSL.
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Crimes committed against juveniles in Almaty

Violations against children incorporate physical and enthusiastic mishandle; disregard; and misuse.
Guardians, relatives, gatekeepers, frequently commit violations including children and others endowed
with their care and direction. School authorities, specialists, police officers, and other such specialists are
required to report any signs of mishandle or abuse of a child.

The article looks at the Common characteristics of violations against children and the state of wrong-
doing against children within the nation. In later a long time, the issue of savagery against children has
ended up increasingly pressing not as it were in Kazakhstan, but all over the world.

Violation against the life, wellbeing, sexual astuteness and sexual freedom of minors could be a
ponder, illicit act beneath the criminal code of the Republic of Kazakhstan that hurts the ordinary ad-
vancement of the more youthful era.

The security of the rights, flexibilities and genuine interface of minors, guaranteeing their legitimate
ethical and mental improvement, and securing them from wrongdoing are the perpetual and most im-
perative bearings of the state’s criminal policy.

Minors, due to the idiosyncrasies of their physical and mental improvement, are more vulnerable
to different negative impacts than other categories of individuals, which can gotten to be the premise
for the advancement of their individual deviation. Thousands of children are casualties of wrongdoing
each year.

Key words: crime, minor, victim, victim of crimes, victimology, crimes against minors, statistics,
juvenile victimology.
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State policy of the Republic of Kazakhstan in the field of prevention of juvenile delinquency
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AAMaTbl KaAacbl 60¥ibIHILIA KOMEAETKe TOAMafraHAApfa
KaTbICTbl XKaCaAfaH KbIAMbICTap

bararapra Kapcbl KbIAMbICTApFa (PU3MKAABIK, >KOHE 3SMOLMOHAAAbl  30PAbIK-30MObIABIK,
HEMKYPaMABIAbIK, >XOHE KaHay >kaTaAbl. bararapra KaTbICTbl KbIAMbICTApPAbl KebiHece ata-aHaAapbl,
TYbICTapbl, KaMKOPLLbIAAPbl >KOHE OAapfFa KAMKOPAbIK, MeH OaclUbIAbIK, XXYKTeAreH 6acka apamaap
>Kacarabl. MekTten 6aclubiAapbl, ASpirepAep, MOAMLMS Kbi3METKEpPAepi >XoHe 0acka Aa OCblIFaH
yKcac 6uAIK ekiaaepi Gaaara KaTbICTbl KATbIr€3AIK HEMECE KaHayAblH Ke3 KeAreH GeAriaepi Typaabl

xabapAayra MIHAETTI.

Makarapa 6aranapra KaTbICTbl KbIAMBICTbIH >KaAMbl cunaTTamaAapbl >koHe eaaeri 6asasapra
KaTbICTbl KbIAMBICTbIH Kan-Kyii KapacTbipbiAFaH. Tek KasakcTaHaa faHa emec, OYKiA 9AEMAE COHFbl
>KbIAAAPbI 6araAapFa KaTbICTbl 30PAbIK-30MObIAbIK, MBCEAECT ©3eKTi O0AA TYCyAE.

KameAeTke ToAMaraHAAPAbIH 6MipiHe, AEHCAYAbIFbIHA, KbIHbICTbIK, KOACYFbIAMAYLLbIAbIFbIHA XKOHe
>KbIHBICTBIK, GOCTaHAbIFbIHA KapCbl KbIAMbIC — OyA KP KK-Ae ke3AeAreH >kac yprnakTbiH KaAbIMTbl
AaMyblHa 3USH KeATIPeTiH, KacakaHa, KyKbIKKa Kainllbl ic-opeKeT.

KemeAeTke ToAMaraHAApPAbIH KYKbIKTapbiH, OOCTaHABIKTApbl MEH 3aHAbl MYAAEAEPIH KOpFay,
OAQPAbIH, TUICTi MOPaAbAbIK-TICUXMKAABIK, AAMYbIH KAMTaMacbl3 €Ty, OAApAbl KbIAMbICTapAaH Kopfay
MEMAEKETTIH KbIAMbICTbIK, CasiCaTbIHbIH ©3TE€PMENTIH >XXOHE MaHbI3Abl OarbITTapblHbiH, Oipi 6OAbIN

TabblAaADI.

KemeAeTke TOAMaraHAAp (PM3MKAABIK >KOHE MCUXMKAAbIK, AaMy epeKLUeAiKTepiHe GaiAaHbICTb,
aAaMAApPAbIH 6acka caHaTTapblHa KapaFraHAa SPTYPAI XKaFbIMCbI3 8CEPAEPre yiblpaiAbl, OYA OAAPAbIH
AEBMALIMSABIK, TYAFAAAPbIHbIH AaMYbIHA HeTi3 60Aa araAbl. YKbIA CaiiblH MbIHAAFaH 6aAaAap KbIAMbBICTbIH

Kyp6aHbl 60AyAQ.

Ty#iH co3A€p: KbIAMbIC, KOMEAETKE TOAMAFaH, Ka6ipAeHYLLI, KbIAMBICTbIH KYPOaHbl, BUKTUMOAOTUS,
K9MeAeTKe TOAMaFaHAapFa Kapchl KbIAMBIC, CTaTUCTUKA, IOBEHAAABI BUKTUMOAOTUSI.

BBenenne

Jetn, KoTOpBIe TIO OTPEAETICHUIO HYK/Ial0TCS B
OTIeKe M MOTEYEHUH B3POCIBIX, OTHOCATCS K YHCITY
HanOoJiee ysS3BUMBIX M HEBHHHBIX KEPTB INPECTY-
IJICHUI.

XKecrokoe obpaiieHre ¢ JETEMU — 3TO TUIOXO0E
oOpalieHue ¢ JeTbMHU B Bo3pacte A0 18 jer u ot-
cyTcTBUe 3a00TH 0 HUX (BcemupHas opranuzanus
3npaBooxpanenus 2020). MoxeT BbIpaxaTbcs B
(dhopme (uzmUecKoro W/MIM SMOIMOHAILHOTO Ha-
CWIINS, CEKCYaJIbHOTO HACHIIHS, IMPEeHEeOpeKeHWs,
OTCYTCTBHS 3a00THI, a TaKK€ TOPIOBJIH WU JPY-
rux (opM 3KCIUTyaTalliH, CIOCOOHBIX MPHUBECTH K
(hakTHIeCcKOMY yIIepOy AT 30POBhs peOCHKA, €T0
BBDKMBaHMS M pa3Butus (BcemupHas opranuszanus
3apaBooxpanenus 2002). ['mobansHO#l pobnemoit
C CepBhE3HBIMU TTOKU3HEHHBIMHU TIOCIIEICTBUSIMH SB-
nseTcs Hacwine Haj netbmu (Becemuphas Opranu-
3anus 3npaBooxpanenus, 2010).

«Hacunme Ham peGeHKOM JOMa WITH Ha YIIUIIE, B
LIKOJIE MJIH B JIIOOOM APYTOM AETCKOM YUPEXKICHHUH,
B COITMAIIEHOM CETH — MPECTYIUICHHUSI, ISl KOTOPBIX
HeT ompaBjaaHuil. Hacuire He TOMbKO HeceT mps-
MYIO yrpo3y JUisl )KU3HU H 3[0POBbsl peOeHKa, OHO
OKa3bIBaeT Pa3pyIINTEIEHOE BO3/IeiiCTBHE Ha Oy Iy-
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miee o0IIecTBa ¥ TOCYIapCTBO. 3a4acTyIO )KECTOKOE
oOpareHre HOCHUT CKPBITBIH XapakTep. YpPOBEHb
pa3BUTHUSl TOCYAAPCTBAa BCETla OIICHUBACTCS 4epes3
OTHOIICHUE K AETSM, XEHIIWHAM, TIOKHUIIBIM JIFOISIM
1 JIIOJIIM ¢ UHBAJIMIHOCTHIO. HeocTaTouHOo TONBKO
MPUHUMAThH XOPOIIUE 3aKOHBI U HaKa3bIBaTh BUHO-
BHBIX. Heo0Xx0auMO, 4TOOBI OOIIECTBO M KaXKIbIi
rpaXKIaHuH NPOSBIBUIA HETEPIIUMOE OTHOIICHUE K
JIFOOBIM MTPOSIBICHUSIM HacHIHS. TONBKO OObEIMHHB
YCHITHS, MBI CMOXEM JOOUTHCSI 0€30ITacHOTo 001IIe-
CTBa JIJIsl HAIUX JETeW», — YTBEp)KIaeT DJIbBUpPA
A3uMoBa, YTIOJHOMOYEHHBIH IO TpaBaM dYelloBe-
ka B Pecrryonmmke Kazaxcran (HoBbrit rio0anbHbIH
OTYET: MOJIOBMHA JICTEH B MHpPE CTPajaroT OT (u-
3MYECKOT0, CEKCYaTbHOI'O WIJIH TCHUXOJIOTHYECKOTO
Hacuus, 2020).

B Pecny6nuke KazaxcraH Ha KOHCTUTYLHOH-
HOM ypOBHe 3akperuieHo: «bpak u ceMbs, MmaTepuH-
CTBO, OTIIOBCTBO M JIETCTBO HAXOJSATCS TIOJ 3aIllH-
TO¥ rocyaapcTpa. 3a00Ta 0 JETSIX U UX BOCIIUTAHUE
SIBIISIFOTCSL €CTECTBEHHBIM MPABOM M 00S3aHHOCTBIO
ponuteneit (Koncturymus Pecyommku Kazaxcran
1995). 3akoHOmaTeNbCTBOM CO3JaHBI TPaBOBBIE
YCIIOBUS JUIA 3aIUTHI eTeil oT Bcex (popm ¢usu-
YECKOTO FITH TICHXOJIOTUIECKOTO HACHIINS, TPyOOoro
oOpallleHus] WK 3KCIUTyaTallid, BKJIFOYas CEKCY-
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anpHOe. Tak, B YronmoBHOM Kojekce PecmyOmuku
Kazaxcran (manee mo texcry YK PK) npectymnenns
MIPOTHUB HECOBEPIICHHOJIETHUX MTOMEIICHHI B [ TaBy
2 Oco6ennoii yvactu YK PK «¥Yronosusle mpaBoHa-
PYLICHUS IPOTHUB CEMbU U HECOBEPILICHHOIETHUX.

MarepuaJibl 1 METOABI

[Ipn Hanucanuy HacTosmel pabOTHl MPUMEHS-
nuch 0OIIeHayYHbIH, HMCTOPUKO-TIPaBOBOM, CpaB-
HUATEIBHBIA, (OPMAaTBLHO-TOTHIECKUAN, CHCTEMHO-
CTPYKTYpHBIH M JpyTH€ METOAbI, TPaTUIMOHHO
UCIIOJIb3yeMbIe B TpaBoOBeAeHMH. B pabore wuc-
MI0JIB30BaH KOMILJIEKC YaCTHBIX METOJIUK, HHTEp-
MIPETUPOBAHHBIX K XapaKTepy HCCIIEeI0BAaTEIbCKUX
33/1a4: MU3Y4YEHUE JOKYMEHTAIbHBIX HCTOYHUKOB;
CpPaBHUTENIBHO-IIPABOBOM METOJl PACCMOTPEHHUS U
aHaJIM3a MEXIYHapOAHO-TPABOBBIX JOKYMEHTOB U
HOPMATHUBHBIX MPABOBBIX AKTOB HALIMOHAIBHOT'O 3a-
KOHOJATEJIbCTBA, PErVIAMEHTUPYIOIINX YIOJOBHYIO
OTBETCTBEHHOCTh M HA3HA4YEHHE HaKa3aHHsA HECo-
BEPIICHHOJIETHUM.

Pe3yJ'leaTbI Hu 06cy)w1eHne

IIpecTymiieHus MpOTUB KU3HU, 30POBbS, IMO-
JIOBOH HEMPUKOCHOBCHHOCTH W TIOJIOBOM CBOOOJIBI
HECOBEPIICHHOJETHUX SIBISIIOTCS  OOIIECTBEHHO
OTIACHBIM SIBIIEHUEM, MIPEJICTABIAIOT CO00 OHY U3
HaunboJiee OMacHbIX (OPM aHTUCOLMAIBLHOTO MOBE-
JISHVsI ¥ BBI3BIBAIOT IIMPOKHUHA OOIIECTBEHHBIN pe-
30HaHC.

CogepleHne MpecTyIIEHN MPOTUB HECOBEp-
IIEHHOJIETHUX CHOCOOCTBYET POCTY MOJPOCTKOBOU
MPECTYIMHOCTH. Y CTAaHOBIIEHO, YTO 3TOMY CIIOCO0-
CTBYIOT TaKHe SIBJICHHA, KaK: BOBJIEUEHHE HECOBEP-
IICHHOJIETHUX B COBEPIIEHHE aHTHOOIIECTBEHHBIX
JIEUCTBUN, HAPKOMAHHUIO, MPOCTUTYLHIO; OTPHIA-
TETBHBIM MPUMEDP WICHOB CEMBbH, UX aMOpalIbHBIN
o0pa3 XKuU3HU, MBIHCTBO, CCOPBI, CKAHAAJBI, Tepe-
XOJIAIINE B JIpaKkH, MOPOKAAIOT y JAeTeH TEHICHIIUIO
K IOBTOPEHHUIO TAKOTO MOBEJCHUS B Oy IyIIeM.

HccnenoBanust Moka3pIBalOT, YTO B JETSAX U3
ceMmel, rne npeodaasaroT Terlble, YBaKHUTEIbHbIE
SMOLIMOHATIbHBIE OTHOLIEHHUE K AETAM, Yalle BCEro
(hOpMUPYIOTCS TaKHe KauyecTBa, KaK KOJUIEKTHBU3M,
JI0OPOXKENATSILHOCTh, CIOCOOHOCTh K  coIepe-
JKUBAHUIO, CAMOCTOSITEIbBHOCTh, MHUIIMATUBHOCTD,
yYMEHHE pa3penratb KOHPINKTHI, He TPUMEHSS CIITY
u T.1. 1 Ha060poT, MCUXOJIOrHIECKOEe OTUYKICHUE
poauTensaMu peOeHKa, OTCYTCTBHE 3a00THI O HEM,
JIACKU U TeIUla B OTHOLICHUSIX MOTYT CTaTh MIPUYH-
HOW KpHMUHaJIbHOTO mnoBeAeHusd. K uucny apyrux
MPUYUH MOKHO OTHECTH MPEHEOPEKUTEIBHOE OT-

HOIIIEHUE POIUTENei K HDaBCTBEHHBIM U IIPABOBBIM
3amperaM, AypHOH MpHMEp UX MPOTHBOMPABHOI'O
MOBE/ICHUST (XYJIUTaHCTBO, XHUIICHUS, aIKOTOJIA3M
H T.J.).

CornacHo uccnenoBaHuoo, 6onee AByX TpeTen
HECOBEPIICHHOJIETHIX MPECTYITHUKOB BOCIHTHI-
BaJINCh B CEMbSIX, IJIe TIOCTOSHHO MPHUCYTCTBOBAIN
CCOpPBI, CKaHJAJIbI, B3AUMHBIC OCKOPOJICHUS, TThsIH-
CTBO W pasBpaT. Kaxoro BOCbMOTO peluIMBUCTA,
BCTAaBIIEr0 Ha MPECTYIHBIA MyTh B PaHHEM BO3-
pacTe, B IbIHCTBO M COBEPIICHHE MPECTYIUICHUN
BOBJICKJIM POJUTENH, CTapiine OpaThs, POJICTBEH-
Huku. K mpumepy, 26 urons 2017 roga B creru-
ATM3UPOBAHHOM MEXpPalOHOM CyJe 1O JejaM He-
COBEpIIICHHOJIETHUX T. AJIMaThl PaccMaTpUBajOCh
JIeTI0 HECOBEPIIEHHOJIETHETO mojcyaumoro Mcema-
ninoBa A.X., KOTOpHIA COBEpIINI Tpadex, T.e. OT-
KpBITOE XWIIEHHE YYyXOr0 HMYIIECTBa, B TPYyIIIE
JWIl TI0 TIPEABAPUTEIBHOMY CTOBOPY C HEYCTaHOB-
JICHHBIM CJIEJICTBHEM JIMIIOM TI0 mMeHu «lllabamy,
KaK OH YTBEP)KIAeT C €0 JAIbHUM POJICTBEHHUKOM
(13 apxuBa Crieninaan3upoBaHHOTO MEXPAOHHOTO
CyJlla TIO JieJlaM HECOBEPIIEHHOJIETHUX Topoaa Aj-
matel Ne 7530-17-00-1/42). Kpome Toro, Hebmaro-
MOJyYHasl CEMbsl OKa3bIBAaCT HETATHBHOE BIIHSIHUE
HE TOJIEKO Ha COOCTBEHHBIX WICHOB, HO M Ha JAPYTUX
ITOIPOCTKOB, C KOTOPBIMH APYKAT WX JeTH. Takum
00pa3oM, IPOUCXOIUT MPOLECC «3apAKECHUs» MO
POCTKOB, HE TPUHAIISKANINX HEMOCPEICTBEHHO K
nmaHHOM cembe» (Maikoa 2006).

Taxkum 00pa3om, BEICOKas CTETICHb OOIIECTBEH-
HOM OIaCHOCTH TIOCSTATENhCTB BIHSIET Ha MPOIECC
(hopMHpOBaHUSI TMYHOCTH HECOBEPIICHHOJIETHETO.

Koncturymus Pecriyonuku Kazaxcran npoBos-
[JIalaer, 4To JOETCTBO HAXOAMTCS IO/ 3aIIUTON
rocynapcrea, Jleknapanus npaB peOcHKa ycTaHaB-
JUBAET, 4TO PeOCHOK, BBULY €r0 (PU3NYCCKON U yM-
CTBEHHON HE3PENOCTH, HYXTAaeTCs B CHEIHaTbHON
oxpaHe u 3a0ote (Jlexnapanus npas pedenka 1959),
[IpaButenscTBo KazaxcraHa COBMECTHO C MEXIY-
HapoOJHBIMH TapTHEpaMH HHBECTHPYET B OOpHOY
C HacWJIMEM B OTHOUIICHUM JETeH M MpeKpanicHue
HACWIWS B OTHOIICHUH JICTCH SBISACTCS IPUOPUTET-
HeM 111 FOHUCE® B Kaszaxcrane.

HecmoTpsi Ha 23TO, €XKErogHO COBEpIIACTCS
OKOJIO 2 THICAY MPECTYIUICHUH B OTHOIICHWUU He-
COBEpIIICHHOJIETHNX, 3TO HWCTSA3aHUs, MOOOW, BHI-
MOTaTeNnbCTBa, OCTABICHHE B OMACHOCTH U TPETh
Y3 HHUX CBs3aHA C MMOCATATENbCTBAMHU HA IMOJIOBYIO
HEMPUKOCHOBEHHOCTH, U Oomee 70% Takux mpecry-
IUICHUH COBEPIIAIOTCS JIIOJbMH U3 OJU3KOTO OKPY-
JKEHHUSI, TUIIAMH OCYIIECTBISIONINMHE YXOJ 32 HUMH
(oTmamu, OTYMMaMHM, COXHUTEISIMH MaTepH, coce-
JIIMU, OJIN3KUMH POJCTBCHHUKAMHU, 3HAKOMBIMH )
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(https://www.inform.kz/ru/bolee-400-prestupleniy-
svyazannyh-s-nasiliem-nad-det-mi-sovershili-v-rk-
s-nachala-goda a3659626).

CormacHo  CTaTHCTHKE, MpPEACTaBICHHOU
Huxe, B Kasaxcrane xepTBaMu NMpeCcTyIVIEHUHN B
2019 rony cranu 2 115 gereil, 4T0 3HAYUTEIBHO
MeHblIe o cpaBHeHuto ¢ 2015 rogom, koraga Ko-
JINYECTBO KEPTB MPECTYINIEHUN cpelu AeTeil co-

craBisuio 3 820 mereri. 7 mecsueB 2020 roma B
OTHOLICHUH HECOBEPIICHHOIETHUX OBLIO COBEp-
meHo 1 182 mpaBoHapyIieHus, 3a TOT K€ MepHu-
ox 2019 roga 6s110 coBepmeno 1 405 mpaBoHa-
pymenni (CtaTucTHYecKue JaHHBIC Y IPaBIICHUS
KOMHUTETA MPAaBOBOI CTATUCTUKE M CHEHUATBHBIM
ydyeTraM reHepalbHON MpoKypaTypsl PecnyOmuku
Kazaxcran).

o

2015 2016 2017

2018 2019 7 MECALIEB 2020

PucyHnok 1 — /lunamMuKa npaBoHapyIIE€HHH, COBEPILICHHBIX B OTHOLIEHUH HecoBepiueHHoneTHuX ¢ 2015 mo 2020 rr.

43
3

179

155

5 34

o“’g\ 0@ N S &S OQ,S\ & 0408\ oé.\ A Oé-\ i *@b o“"'\ QI\O '»'V(’

& o
-XQ'G\Q(S?Q\Q\é? & \(S&A*ﬁ ‘@@*ﬁ §¢§%£ q\‘* O qd? \xd? \‘>\ 0*? &
© v\g\ é\@ & = _*‘w!\ ~2~ \S\Q o‘:\v ?‘ ‘ﬁ. ‘g& é\
s Q)*?‘ i QS’" ‘{\ é\?‘ N Q? ;Q\ Q‘

m 7 mecaues 2019

m 7 mecaugs 2020

PucyHnok 2 — YpoBeHb IpECTYIIICHUH, COBEPIIAEMBIX B OTHOIIECHUH HECOBEPILECHHOIETHUX
B pa3pese perruoHoB 3a 7 mecsnes 2019 n 2020 .
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CornacHo panHeiM KoMwuTeTa mo mpaBOBOit
CTaTHCTHKE W CIENHalbHBIM ydeTaMm | eHepaib-
HoH mpokypatypsl PK, 3a ananuzupyemsiit mepu-
0l KOJMYECTBO MpPaBOHAPYLICHUH B OTHOLUCHUU
HECOBEPILIEHHOJIETHUX COKpaTuinock Ha 15,9 %. B
pa3pes3e perHoHOB KOJTUYECTBO MPAaBOHAPYIICHUM
B OTHOLICHUHU HECOBEPILICHHOJETHUX YMEHBIIU-
mock Ha 62,3 % (c 106 mo 40), B AKTIOOMHCKO#

2016

2017

2018

001. — Ha 48,8 % (¢ 127 no 65), B r. AIMaThI — Ha
48,8% ¢ 127 no 65 u, HA06OPOT, YBEITUIIIOCH B
[MaBnonapckoii 06s. — Ha 83,7 % (¢ 49 10 90),
B Kaparannunckoit o6s. — Ha 59,8 % (c 112 no
179) (Cratuctuueckue JaHHBIC YTIPaBICHUS KO-
MHUTETa MPaBOBOM CTATHCTHKE W CIHEHUATbHBIM
ydeTaM TeHepanbHOU MpoKypaTypbl PecmyOmuku
Kazaxcran).

2019 7 MECALLEB 2020

P](ICyHOK 3- I[I/IHaMI/IKa HpaBOHapymeHHﬁ, COBEPUICHHBIX B OTHOIIECHNH HECOBEPUICHHOJICTHUX 110 I. ArnmMatet

B nunamuxe 3a 2016 — 2019 rr. MakcuMasbHbIHi
MUK COBEPILEHHS MPECTYIJICHUH B OTHOLICHHH He-
COBEPLICHHOJICTHUX IO TI'. AlMaThl HabIr0AaeTcs B
2016 roxy — 228, a camblil HU3KHH ypoBeHb B 2018
rony — 141. 3a 7 mecsiieB 2019 1. u 7 mecsiies 2020
T. B I. AJIMaThl HAET CHWKEHHE KOJIMYECTBA MIPaBO-
HapymeHI/Iﬁ B OTHOIICHHHU HECOBCPHICHHOJIETHUX
Ha 48,8 %, T.e. ¢ 127 go 65 (CratucTuueckue naH-
Hble YNpaBJICHUsS KOMHUTETA NPABOBOMl CTATHCTHUKE
U CIIELHAJIbHBIM YUY€TaM I'€HEPaJbHOU IPOKypary-
prt PecniyOnmku Kazaxcran).

ITo odunmansroit cratnctiuke MBI, ¢ sHBaps
o aBryct 2020 rona B Kazaxcrtane cosepiiero 550
NPECTYIUICHUH MPOTHB MOJOBOW HENPUKOCHOBEH-
HOCTH HECOBEPIICHHOJIETHHX. 250 U3 HUX — 3TO CITy-
yan abCOJIOTHOTO HACHJIMS C MMPUMEHEHUEM CHIIBL,
[IaHTa)ka, yrpo3, UCIIOIb30BaHUS OECIIOMOIIHOCTH
pebenka. Bosee MONIOBUHBI ATHX MPECTYIICHUH CO-
BEPLIAIOT JIIOJHM U3 OJIM3KOTO OKpPY>KEHHS peOeHKa.
Keprtse, kak npasuio, He 6onbire 14 set (https://

liter.kz/mvd-s-nachala-goda-soversheno-550-
prestuplenij-protiv-polovoj-neprikosnovennosti-
nesovershennoletnih/).

CekcyanpHOoe Hacuiue Haja peOEHKOM — 3TO
HAaCHJIME B3pPOCJIOr0 YeJOBEKa WIIM CTApILEro IOA-
pocTKa HaJ PeOEHKOM C IIEJIbI0 CEKCyallbHOM CTH-
mysiud (Child Sexual Abuse. Medline Plus. U.S.
National Library of Medicine 2008).

CekcyanpHOE HaCHIIME — OJJHO U3 CaMBIX OTBpa-
TUTENBHBIX MPOSBICHUH KECTOKOro OOpalleHus ¢
pedenkoM. OHO OKa3bIBaET CUIIBHOE TPAaBMUPYIOLIEE
BO3/ICHCTBHE HA TICUXUKY PEOCHKA, €r0 MOCICICTBHS
MOTYT OBITh JIUTEIBHBIMU U B JaJbHEHIIIEM MOTYT
OKa3bIBaTh BIMSHIE HA Pa3IMIHbIE c(Pephl ero Ku3-
Hu. Cpeiy HACHIIBHUKOB €CTh OUY€Hb MOJIOJIBIC JTFO]IH,
HECIIOCOOHBIE K 3pENbIM CEKCYaJIbHBIM KOHTAKTaM, 1
CTapble — M30JIMPOBaHHEIE, OTMHOKWE, HE MMEIOIIHe
YCJIOBUM 11 HOPMaJbHOW IOJOBOM aKTUBHOCTH,
00€e3/10JIeHHbIE U COLUAJIBHO HEMPUCIIOCOOICHHEIE,
HE YMEIOIIHE CTPOWUTH YAOBIECTBOPSIONIUX HX OT-
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HomeHnd. Hepenko ObIBaeT Tak, 4TO HACWILHUK B JIFOAH, KOTOPBIE CAMHU KOT/Ia-TO IO/IBEPIIIUCH TAKOTO
CBOMX KpPYyIax CUUTACTCS YEIOBEKOM C OTIIMYHOM pe-  pojia HACHIIHIO. B CBSI3M C ITaTEHTHOCTBIO CEKCYallb-
MyTanuel, He BBI3BIBAIONIMM HUKAKUX MOJO3PEHUH.  HBIX MPECTYIUIEHHH, CTATHCTUKA CEKCYyaJbHOTO Ha-
BuHOBHHKaMU pa3IUYHBIX CEKCYalbHBIX 3IOYIIOTPE-  CHJIMS B OTHOIICHUM JIeTe MPOTUBOPEUYMBA U HEHA-
OJIeHWI B OTHOIIICHWH JeTel OYeHb YacTo ABJAIOTCS  JekHa (AJekceitaenko, 2013: 44-52).

F 1

2015 2016 2017 2018 2019 7 MEC 2020

M NpecTynaeHuA HeBOoNbILOK TAMKECTH B NPecTynAeHUa cpeaHel TAKEeCT!

= TAMKWE NPecTyrieH1Aa = ocobo TAMKKWE npecrynneHva '

Pucynok 4 — Kareropuii npectyruieHuii o r. Ajmarsl

CT.120 C1. A2 CT. 122 CT.124

m2016 w2017 m2018 = 2019

PucyHok 5 — I[IpaBoHapyIIeHHs, COBEPILECHHBIC B OTHOLIEHUH IOJIOBOH HEIPUKOCHOBEHHOCTH
HECOBEPUIEHHONETHUX Mo I. Anmatsl 32 2016 — 2019 rr.
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Cl-120 Ci-121

7 mecaues 2019

Cl.122 CT.124

7 mecauee 2020

Pucynok 6 — I[IpaBoHapyieHus, COBEpIIEHHbIE B OTHOIIEHUHU TI0JIOBOM HEIPUKOCHOBEHHOCTH
HECOBEPILEHHOJICTHUX 110 I'. AnMaThl 3a 7 MecsiueB 2019 rona u 7 mecaues 2020 roga

HecMmoTps Ha cHMKeHMe 4ucia MpecTyIUIeHu,
CBSI3aHHBIX C TI0JIOBOI HENPHUKOCHOBEHHOCTHIO He-
COBEPIICHHOJIETHUX, UX YHCJIO BCE PaBHO OCTAaeTCs
BBICOKMM. B ropone Anmatsl B 2019 roxgy 6s110 co-
BepuieHO 50 mpecTyIuieHH NpOTHB IOJIOBOM He-
MIPUKOCHOBEHHOCTH HECOBEPIIIEHHOJIETHHUX, C Hada-
na 2020 roma O6buto coBepiieHo 60 mpecTyIUIeHUH
MPOTHUB TOJIOBOM HENPUKOCHOBEHHOCTH, U3 HUX 30
— MIPOTHUB MOJIOBOW HEITPUKOCHOBEHHOCTH HECOBEP-
IIEHHOJIETHHX.

OcHOBHass 10N aHATU3UPYEMBIX YTOJOBHBIX
MIpaBOHApPYIIEHUH, COBEPIICHHBIX B OTHOUIEHUU
HECOBEPILICHHONIETHUX, NPUXOAUTCS Ha CT. 122
VYK PK «IlonoBoe cHouleHHE WIA UHbIE JEHCTBUS
CEKCyaJIbHOTO XapakTepa C JIULOM, He JOCTHUTIINM
16-neTHero Bo3pacray.

He Bce u3 3THX [eBOYEK MOABEPINIMCH HACH-
N0, OOoNbIIast YacTh U3 HUX JOOPOBOJIBLHO BCTyMa-
J1a B CEKCyalIbHbIE OTHOIIEHWSI C POBECHUKAMHU JTHO0
C B3pOCIBIMH JIUIIAMH.

JoOpoBoibHOE BCTYIJIGHHE B CEKCyajbHBIC
OTHOIIICHHS HECOBEPIICHHOJIETHUX, HE IOCTHTI-
IIUX MIECTHAAIATUIETHET0 BO3pacTa, CBUIETEIb-
CTBYET 00 WX OTKJIOHSIOLIEMCS] TOBEACHUH B CEK-
cyanbpHO# cepe, BEIpakaromieMcsl B yBeITHUYEHUN
CEeKCyallbHOW aKTUBHOCTH, CHHXEHHWU BO3pacTa
Hayaja IOJIOBOM HU3HM, YMaJKOM HPaBCTBEH-
HOCTH B3pOCIBIX JIOAEH U NIYXOBHOU Ierpanamnu-

el camux HecoBepmeHHoneTHUX (https://riss.ru/
article/7494/).

3a 2015 — 2020 roasl KOIMYECTBO OCYKICH-
HBIX 32 COBEpIICHHE YTOJOBHBIX MPAaBOHAPYIICHHUH
MPOTHB TIOJIOBOM HEMPUKOCHOBEHHOCTH HECOBEP-
meHHoneTHuX cocrapiaser 1 868. Ilo craree 120
YK PK ocyxneno 387 uein., no cratee 121 YK PK
408 gen., no crarbe 122 YK PK 771 uyen., mo cra-
the 123 YK PK 1 4en., mo cratee 124 YK PK 301
gen. (CBemeHrs 0 KOJTUIECTBE JIUIT, OCYKIEHHBIX 32
COBEPIIICHNE YTOJIOBHBIX IPABOHAPYIIICHUN MPOTHB
TIOJIOBOW HETPUKOCHOBEHHOCTH HECOBEPIICHHOIET-
Hux 2020).

«HecMoTps Ha 00IIIee €KETOTHOE CHIKEHUE, K
COXKQJICHUIO, B OTHOIIIEHUH HECOBEPIICHHOJICTHUX
TaK¥e MPEeCTYIUICHHS MTPOI0JDKAIOT coBepIIaThes. U
9TO €CTECTBEHHO BBI3BIBACT HETATUBHYIO PEAKIIHIO U
TPEBOT'Y Y OOIIIECTBEHHOCTH. Y UNTHIBAS, UTO JAHHEIE
MPECTYIUICHUS BIICKYT TSOKKHE TTOCISIACTBUS, OTPHU-
[1aTeJIFHO CKA3BIBAIOTCS HA 3/TOPOBbE U IICUXUKE TI0-
TEPIIEBIINX, OCOOEHHO MAaJIOJIETHUX, CIIOCOOCTBYIOT
pacIpoCcTpaHEHHUIO pa3BpaTa M CHIKECHUIO KYJIbTY-
pBl 00IIecTBa. YIKECTOYCHHE OTBETCTBEHHOCTH 3a
COBEpIIIEHNE TaKUX MPECTyIUIeHni Ha (poHe oOrien
TYMaHH3aI[UH YTOJIOBHOTO 3aKOHOAATEILCTBA SIBIISI-
€TCs BIIOJIHE OTPAaBIaHHBIM», — COOOIIMI Havajlhb-
HuK CneactBeHHOro komutera Canxxap AJZWIOB Ha
opudunre CLIK (https:/liter.kz/22204-2/).
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3akiouenne

27 nexabps 2019 roma Ilpesunent PK Kacbim-
Komaptr TokaeB moamucan 3axkoH «O BHECEHUHU
W3MEHEHUH U JOMOJHEHUH B HEKOTOPbIE 3aKOHOa-
TEJNbHBIE aKTHl 110 BOMPOCAM COBEPIICHCTBOBAHHS
YTOJIOBHOTO, YTOJIOBHO-MIPOIIECCYATBHOTO 3aKOHO-
JATEeITHCTBA M yCHIICHVSI 3aIIUTHI TIPaB JTHYHOCTHY.

B cootBercTBMM ¢ TPHHATHIMH IOMpPaBKa-
MU W3HACHJIOBaHHE M HACWUIBCTBEHHBIC IEHCTBUS
CEKCyalTbHOTO XapaKTepa BHOBH IEPEBEJCHBI U3
KaTeropuu cpenHeil B Tshkkyro. Kpome Ttoro, co-
[JIACHO TONpaBKaM, 3a W3HACWJIOBAaHHE U COBEp-
[IeHUEe JIPYTHX HACWIbCTBEHHBIX JECWCTBUH CEKCY-
QILHOTO XapakTepa, a TaKke 3a yOWicTBO Mano-
JETHUX JieTell MpeoyCMOTpeHa OTBETCTBEHHOCTH
B BHUJE JHIIEHHUs cBOOOABI Ha cpok oT 20 neT 1o
noxu3HeHHoro 3axnmroueHus (https://24.kg/biznes
info/139717 vkazahstane ujestochili_nakazanie
zaprestupleniya_protiv_nesovershennoletnih/).
Taxxe, ycraHOBJIEHa OTBETCTBEHHOCTh 3a HEJO-
HOCHTEIBCTBO, YKPBIBATEILCTBO WK (ambcuduka-
nuto ¢aktoB nepoduauu. Temepb 3TO TakKe CUH-
TaeTcsl TSHKKUM MPECTYIUIEHHEM € MaKCHMATbHBIM
JMIIEHUEM CBOOOIBI — 6 JIET.

OpHako 10 cTaAuyd HakKa3aHUS JOXOIAT He
Bce nema. U3 atux 4836 yroioBHBIX Jein 3a ISTh
Jet Toybko 1o 1868 mromsM ObLT BEIHECEH Cyneo-
HbIM TpuroBop — 310 39 % (https://cabar.asia/ru/
kazahstan-tolko-po-39-ugolovnyh-del-po-nasiliyu-
v-otnoshenii-nesovershennoletnih-vynosyat-
sudebnye-prigovory/ ).

«MBI yBIIEKITHCh TyMaHU3aIMeH 3aKOHOAATEIb-
CTBa, IPHU 3TOM YIIYCTHB M3 BHUJY OCHOBOIIOJIATA0-
e mpasa rpaxkaad. Hy)kHO B CpOYHOM TOpSIIKe
Y)KECTOUNTh HaKa3aHUE 3a CEKCyalbHOE HACHIIHE,
neAo(GIIi0, pacpoCcTpaHeHHe HAPKOTHUKOB, TOP-
TOBJIIO JIFOJIbMH, OBITOBOE HACHITUE TIPOTUB KECHIMH
U IPYTHE TAKKUE MPECTYIUICHUS POTUB JINYHOCTH,

0COOEHHO MTPOTHB JeTei», — mpe3uaeHT Kazaxcrana
Kacemm-Komapt TokaeB (Ilocmanue I'iaBsl rocy-
napctea Hapoay Kazaxcrana 2019).

B Gombmioif cTeneHn pocTy HaCWINASA Had JIETh-
MH CIIOCOOCTBYET HE TOJBKO HETOTOBHOCTH 0OILIe-
CTBa OTKPBITO O0CYKIaTh 3Ty mpolieMy, HO U He-
JKeJlaHue JKEePTB HACHINS MPUAATh caMm (pakT oria-
cke. lHora Takue mpecTyIuleHus AJISTCs ToJlaMH,
KEPTBBI MX POJICTBEHHUKH YMAaJTUHUBAIOT U MPEIIO-
guTaT. MIHOTAa POOUTENh KEPTBbI OOBHUHSET pe-
OCHKa B MPOBOIUPOBAHUY WIIN YYACTHUHU B CEKCYallb-
HBIX JIEHCTBHUSIX. DTO ke XapaKTePHO U IS hruznde-
CKOTO HAaCWJIHUS, KOTJa POAUTENb OTBETCTBEHHOCTD
3a TO, YTO «COPBAJICSA», MEPEKIIAbIBACT HA peOCHKA
— «caM 3apaboTain.

DTO NPUBOAWT K CTOMKHUM JIMYHOCTHBIM H3ME-
HEHHSM, KOTOpBIE MPEMSATCTBYIOT CIIOCOOHOCTH pe-
OeHKa peann3oBaTh ce0s B OyayIieM.

IlocnencTBUAMHU TEPEXUTOTO B IETCTBE HACH-
JUS. MOTYT OBITh YYBCTBO BUHBI, CAMOOOBHUHEHHUS,
HOYHBIE KOIMapbl, OECCOHHMWIA, CTPAXH, CBS3aH-
HbI€ C BOCTIOMUHAHUSIMH O HACHUJIMH, HU3KAs CaMo-
OIIEHKa, CEKCYallbHBIE PACCTPONCTBA, XPOHUYECKHE
001H, XUMHYECKHE 3aBUCHMOCTH, CaMOIIOBPEkKIe-
HUS, CYyHUUAAIbHBIE MBICIH, COMaTHYECKHE pac-
crpoiictea, aenpeccus (Roosa 1999), nmocrrpaBma-
THYECKOE CTpeccoBoe paccTpoiicTBo (Widom 1999),
TpeBoxkHOCTh (Levitan 2003), npyrue ncuxudeckue
paccTpoicTBa.

BaxxueimumM ycmoBrueM HOpMHPOBAHUS JTHIHO-
CTH «TPYIHOTO» MOAPOCTKA B OOJBIIMHCTBE CIyda-
€B SIBIIIOTCS OTPHUIIATEIEHBIE CEMEWHBIE YCIOBHA,
QJIIKOTOJIM3M DPOAMTENCH WM POJCTBEHHUKOB, WX
aMopaJIbHOE TIOBeJIeHHe. Y JeTel, pOoAUTEeNH KO-
TOPBIX BEIYT aHTHOOIIECTBEHHBIH 00pa3 XHU3HH,
9acTO HaOMIOAIOTCS 3HAYNTENbHbIE OTKIOHEHHS B
MOBEJICHUH, MPOSIBISICTCSI CTOMKAs KOPBICTHAS WU
HacwiIbcTBeHHas opueHTanus (UrHareHko 1996:
190).
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yupexaeHnii Kemepockoit obnactr / MaTepuaisl perioHalIbHOM KOH(epeHIUH. 3aluTa Ipas JeTell OT CEKCyalbHBIX MPECTyILIC-
HUI 1 nocsratenbeTB. — Kemepoo, — 2013, —C. 60. — 37-43 c. https://deti.kemobl.ru/upload/iblock/26a/26a3369bcd8e075ec804¢e5
402525b682.pdf

References

Aleksejchenko N. E. Organizacija raboty po profilaktike, vyjavleniju prestuplenij seksual’nogo haraktera, sovershennyh v
otnoshenii detej i okazaniju pomoshhi zhertvam, poterpevshim nasilie // Materialy regional’noj konferencii. Zashhita prav detej ot
seksual’nyh prestuplenij i posjagatel’stv [Organization of work on prevention, detection of sexual crimes committed against children
and assistance to victims, victims of violence / / Materials of the regional conference. Protection of children’s rights from sexual
crimes and assaults]. — Kemerovo, — 2013. — S. 60. — 44-52 s. https://deti.kemobl.ru/upload/iblock/26a/26a3369bcd8e¢075ec804¢54
02525b682.pdf

V Kazakhstane uzhestochili nakazanie za prestuplenija protiv nesovershennoletnih [Kazakhstan has toughened the punishment
for crimes against minors]. https://24.kg/biznes_info/139717 vkazahstane ujestochili_nakazanie zaprestupleniya protiv_nesover-
shennoletnih/

Vsemirnaja organizacija zdravoohranenija. Zhestokoe obrashhenie s det’mi. INSPIRE: Sem’ strategij po likvidacii nasilija v ot-
noshenii detej [World Health Organization. Child abuse. INSPIRE: Seven strategies to eliminate violence against children]. — 2016.
— 14 s. https://www.who.int/ru/news-room/fact-sheets/detail/child-maltreatment

Vsemirnaja organizacija zdravoohranenija. Nasilie i ego vlijanie na zdorov’e. Doklad o situacii v mire. [ World Health Organi-
zation. Violence and its impact on health. Report on the situation in the world]. — 2002. — 346 s.

Vsemirnaja Organizacija Zdravoohranenija. Zhestokoe obrashhenie s det’mi. Informacionnyj bjulleten’ N 150.[ World Health
Organization. Child abuse. Information bulletin N 150.] —2010. — 14 s.

Widom C.S. Post-traumatic stress disorder in abused and neglected children grown up // American Journal of Psychiatry. [Post-
traumatic stress disorder in abused and neglected children grown up // American Journal of Psychiatry]. — 1999. — Vol. 156, Ne 8. — P.
1223-1229.

Deklaracija prav rebenka. Prinjata rezoljuciej 1386 (HIV) General’noj Assamblei OON ot 20 nojabrja 1959 goda. [Declaration
of the Rights of the Child. Adopted by the UN General Assembly resolution 1386 (XIV) of November 20, 1959]. // https://www.
un.org/ru/documents/decl_conv/declarations/childdec.shtml

Ignatenko V.I. Osnovy preduprezhdenija antiobshhestvennogo obraza zhizni i recidiva prestuplenij nesovershennoletnih. [Fun-
damentals of prevention of antisocial lifestyle and recidivism of juvenile delinquency]. — Rjazan’: Form, — 1996. — 190 s.

75


https://www.un.org/ru/documents/decl_conv/declarations/childdec.shtml
https://almaty.sud.kz/rus/sub/juvenal
file:///C:/Users/user/Downloads/ 
file:///C:/Users/user/Downloads/ 
https://liter.kz/mvd-s-nachala-goda-soversheno-550-prestuplenij-protiv-polovoj-neprikosnovennosti-nesovershennoletnih/
https://www.unicef.org/kazakhstan
https://www.akorda.kz/ru/addresses/addresses_of_president/poslanie-glavy-gosudarstva-kasym-zhomarta-tokaeva-narodu-kazahstana
https://www.akorda.kz/ru/addresses/addresses_of_president/poslanie-glavy-gosudarstva-kasym-zhomarta-tokaeva-narodu-kazahstana
https://riss.ru/article/7494/
https://cabar.asia/ru/kazahstan-tolko-po-39-ugolovnyh-del-po-nasiliyu-v-otnoshenii-nesovershennoletnih-vynosyat-sudebnye-prigovory/
https://cabar.asia/ru/kazahstan-tolko-po-39-ugolovnyh-del-po-nasiliyu-v-otnoshenii-nesovershennoletnih-vynosyat-sudebnye-prigovory/
file:///C:/Users/user/Downloads/ 
https://www.inform.kz/ru/bolee-400-prestupleniy-svyazannyh-s-nasiliem-nad-det-mi-sovershili-v-rk-s-nachala-goda_a3659626
https://www.inform.kz/ru/bolee-400-prestupleniy-svyazannyh-s-nasiliem-nad-det-mi-sovershili-v-rk-s-nachala-goda_a3659626
http://infopublic.pravstat.kz/ped/
http://pravstat.prokuror.gov.kz/rus/o-kpsisu/deyatelnost-komiteta/analiticheskaya-informaciya
https://deti.kemobl.ru/upload/iblock/26a/26a3369bcd8e075ec804e5402525b682.pdf
https://deti.kemobl.ru/upload/iblock/26a/26a3369bcd8e075ec804e5402525b682.pdf
https://deti.kemobl.ru/upload/iblock/26a/26a3369bcd8e075ec804e5402525b682.pdf
https://deti.kemobl.ru/upload/iblock/26a/26a3369bcd8e075ec804e5402525b682.pdf
https://24.kg/biznes_info/139717_vkazahstane_ujestochili_nakazanie_zaprestupleniya_protiv_nesovershennoletnih/
https://24.kg/biznes_info/139717_vkazahstane_ujestochili_nakazanie_zaprestupleniya_protiv_nesovershennoletnih/
https://www.un.org/ru/documents/decl_conv/declarations/childdec.shtml
https://www.un.org/ru/documents/decl_conv/declarations/childdec.shtml

State policy of the Republic of Kazakhstan in the field of prevention of juvenile delinquency

Specializirovannyj mezhrajonnyj sud po delam nesovershennoletnih goroda Almaty (arhiv Delo Ne 7530-17-00-1/42) [Special-
ized Inter-district Juvenile Court of Almaty (archive Case No. 7530-17-00-1/42)]// https://almaty.sud.kz/rus/sub/juvenal

Konstitucija Respubliki Kazahstan (prinjata na respublikanskom referendume 30 avgusta 1995 goda) [The Constitution of the
Republic of Kazakhstan (adopted at the republican referendum on August 30, 1995)] // http://online.zakon.kz/Document/?doc_
id=1005029%#pos=1221;-246

Levitan, R. D., N. A. Rector, Sheldon, T., & Goering, P. (2003). “Childhood adversities associated with major depression and/
or anxiety disorders in a community sample of Ontario: Issues of co-morbidity and specificity, “ Depression & Anxiety. — Vol. — 17.
—P.-34-42,

Malkova V.D. Kriminologija [Criminology]. — M.: Justicinform.- 2006. — 245 s.

Mamyrhanova M. 550 prestuplenij protiv polovoj neprikosnovennosti detej soversheno s nachala goda v Kazahstane [550
crimes against the sexual integrity of children have been committed since the beginning of the year in Kazakhstan] // https://liter.kz/
mvd-s-nachala-goda-soversheno-550-prestuplenij-protiv-polovoj-neprikosnovennosti-nesovershennoletnih/

Novyj global’nyj otchet: polovina detej v mire stradajut ot fizicheskogo, seksual’nogo ili psihologicheskogo nasilija. 23 ijunja
2020 g. [New global report: Half of the world’s children suffer from physical, sexual or psychological abuse] // https://www.unicef.
org/kazakhstan

Poslanie Glavy gosudarstva Kasym-Zhomarta Tokaeva narodu Kazahstana 2 sentjabrja 2019 g. [Message of the Head of State
Kassym-Jomart Tokayev to the people of Kazakhstan on September 2, 2019] //https://www.akorda.kz/ru/addresses/addresses_of
president/poslanie-glavy-gosudarstva-kasym-zhomarta-tokaeva-narodu-kazahstana

Prestupnost’ v otnoshenii detej [Crime against children] // https://riss.ru/article/7494/

Raisova Z. Kazakhstan: Tol’ko po 39 % ugolovnyh del po nasiliju v otnoshenii nesovershennoletnih vynosjat sudebnye prigov-
ory [Under the new law, there will be no compromises between victims and rapists] // https://cabar.asia/ru/kazahstan-tolko-po-
39-ugolovnyh-del-po-nasiliyu-v-otnoshenii-nesovershennoletnih-vynosyat-sudebnye-prigovory/

Raisova Z. Po novomu zakonu nikakih kompromissov u zhertv s nasil’nikami ne budet [Under the new law, there will be no
compromises between victims and rapists] // https:/liter.kz/22204-2/

Roosa, M.W.; Reinholtz, C.; Angelini, P.J. The relation of child sexual abuse and depression in young women: comparisons
across four ethnic groups // Journal of Abnormal Child Psychology journal. — 1999. — Vol. 27, no. 1. — P. 65-76. — PMID 10197407.

Sabekov S. Bolee 400 prestuplenij, svjazannyh s nasiliem nad det’mi, sovershili v RK s nachala goda [More than 400 crimes
related to violence against children have been committed in Kazakhstan since the beginning of the year] // https://www.inform.kz/ru/
bolee-400-prestupleniy-svyazannyh-s-nasiliem-nad-det-mi-sovershili-v-rk-s-nachala-goda_a3659626

Dannye o kolichestve lic, osuzhdjonnyh za sovershenie ugolovnyh pravonarushenij protiv polovoj neprikosnovennosti nesover-
shennoletnih [Data on the number of persons convicted of committing criminal offenses against the sexual integrity of minors] //
http://infopublic.pravstat.kz/ped/

Stat. dannye Upravlenija komiteta pravovoj statistike i special’nym uchetam general’noj prokuratury Respubliki Kazakhstan
[Statistical data of the Department of the Committee for Legal Statistics and Special Accounts of the Prosecutor General’s Office of
the Republic of Kazakhstan] // http://pravstat.prokuror.gov.kz/rus/o-kpsisu/deyatelnost-komiteta/analiticheskaya-informaciya

Fedorov A. I. Rabota po zashhite prav detej ot seksual’nyh prestuplenij i posjagatel’stv v sisteme obrazovatel’nyh uchrezhdenij
Kemerovskoj oblasti / Materialy regional’noj konferencii. Zashhita prav detej ot seksual’nyh prestuplenij i posjagatel’stv [Work on
the protection of children’s rights from sexual crimes and encroachments in the system of educational institutions of the Kemerovo
region // Materials of the regional conference. Protection of children’s rights from sexual crimes and assaults]. — Kemerovo, — 2013.
—S. 60. — 37-43 s. https://deti.kemobl.ru/upload/iblock/26a/26a3369bcd8e075¢c804e5402525b682.pdf

76


https://almaty.sud.kz/rus/sub/juvenal
http://online.zakon.kz/Document/?doc_id=1005029#pos=1221;-246
http://online.zakon.kz/Document/?doc_id=1005029#pos=1221;-246
https://liter.kz/mvd-s-nachala-goda-soversheno-550-prestuplenij-protiv-polovoj-neprikosnovennosti-nesovershennoletnih/
https://liter.kz/mvd-s-nachala-goda-soversheno-550-prestuplenij-protiv-polovoj-neprikosnovennosti-nesovershennoletnih/
https://www.unicef.org/kazakhstan
https://www.unicef.org/kazakhstan
https://www.akorda.kz/ru/addresses/addresses_of_president/poslanie-glavy-gosudarstva-kasym-zhomarta-tokaeva-narodu-kazahstana
https://www.akorda.kz/ru/addresses/addresses_of_president/poslanie-glavy-gosudarstva-kasym-zhomarta-tokaeva-narodu-kazahstana
https://riss.ru/article/7494/
https://cabar.asia/ru/kazahstan-tolko-po-39-ugolovnyh-del-po-nasiliyu-v-otnoshenii-nesovershennoletnih-vynosyat-sudebnye-prigovory/
https://cabar.asia/ru/kazahstan-tolko-po-39-ugolovnyh-del-po-nasiliyu-v-otnoshenii-nesovershennoletnih-vynosyat-sudebnye-prigovory/
https://www.inform.kz/ru/bolee-400-prestupleniy-svyazannyh-s-nasiliem-nad-det-mi-sovershili-v-rk-s-nachala-goda_a3659626
https://www.inform.kz/ru/bolee-400-prestupleniy-svyazannyh-s-nasiliem-nad-det-mi-sovershili-v-rk-s-nachala-goda_a3659626
http://pravstat.prokuror.gov.kz/rus/o-kpsisu/deyatelnost-komiteta/analiticheskaya-informaciya
https://deti.kemobl.ru/upload/iblock/26a/26a3369bcd8e075ec804e5402525b682.pdf

XAJIBIKAPAJBIK KATBIHACTAP
"KOHE XAJIBIKAPAJIBIK KYKBIK

INTERNATIONAL RELATIONSHIPS
AND INTERNATIONAL LAW

MEXKXAYHAPOAHBIE OTHOHIEHHUA
N MEXJIYHAPOIJHOE ITPABO



ISSN 1563-0366, eISSN 2617-8362 3aH cepusicbl. Nel (97). 2021 https://bulletin-law.kaznu.kz

MPHTHA 10.31.91 https://doi.org/10.26577/JAPJ.2021.v97.i11.08

A.C. Ciradocnuukuii

Mocxkosckuit Yausepcutetr numenu C.1O. Butre (MYUB), Poccust, Mockaa,
e-mail: slabospitskyas@gmail.com

CYAEBHASA CUCTEMA CHUHTATTYPA
(onbIT paboTbl B naHAemuio 2020 roaa)

3aAaya MoCTOSHHOMO MOBbIWEHUsI 3(MEKTUBHOCTU MPABOCYAUSI MPOAOAXKAET ObITh aKTyaAbHOM
BBMAY €€ MHOrOrpaHHOCTM M pacTyLLEero 3anpoca obuiectsa. B ueAsx npoAoAXKeH st AAHHOM AMCKYCCUM
B CTaTbe MPOBEAEH aHaAM3 cyaebHoin cuctembl CuHranypa depes npusmy ee CyAOyCTPOMCTBA U
CYAOMNPOU3BOACTBA.

Lleab paboTbl — nMpoaHaAM3MPOBaTb MPAKTUUYECKME PELIEHWUS UCCAEAYEMOM OCTULMK, OCBETUTH
MOAOXUTEAbHbIA U OTPULLATEABHbIN OMbIT.

HayuHasi 1 npakTuMueckass 3HauMMOCTb WMCCAEAOBAHUSI 3aKAIOUAETCs B TOM, UTO BblISIBA€HA
MOAOXUTEAbHAsl MpPaKTMKA MOBbIWEHNS YPOBHS AOCTYMHOCTM M OTKPbITOCTM MpaBocyams. B
pe3yAbTaTe, MPeACTABASETCS BO3MOXKHOM MMMAEMEHTALMS HOPM 3apyBeXkHOro rnpasa BBUAY 6AM30CTH
BO3HMKAIOWMX NOTpe6HOCTEN CyAebHbIX cucTeM, Kak B Poccumn, Tak 1 B KazaxcraHe.

MeTtoaonornueckas ocHoOBa: (POPMaAbHO-IOPUAMUYECKUIA METOA, CUHXPOHHBIA M AMAXPOHHbINA
METOAbI, a Tak>Ke 06UIeHayUYHble METOAbI MO3HAHMS.

MpuBeaeH kpaTkuii 0630p octrummn CrHranypa, B TOM YMCAE, OMbIT BHEAPEHUS B AQHHYIO CUCTEMY
DAEKTPOHHbIX TEXHOAOIMI. ABTOP MOKa3bIBAET, UTO BHEAPEHWME AAHHBIX TEXHOAOTMI U YMEpeHHas
AELEPEeMOHM3aLMS  HEKOTOPbIX 3AEMEHTOB CyAeOHOro pasbupareAbCTBa MO3BOASIET  CHU3UTH
6lopoKpaTMUecKMe 1 MaTePUAAbHbIE M3AEPIKKU, a Takxke 6oaee 3pEKTUBHO 1 6E30MaCHO B YCAOBMSIX
naHaemun 2020 roaa UCMOAb30BaTb TPYAOBbIE PECYPChI CYAQ M OCTAAbHbIX AULL, YUACTBYIOLLMX B AEAE.

KAloueBble CAOBa: 3AEKTPOHHbIA CyA, aBTOMATM3aUMsi CYAOMNPOU3BOACTBA, AOCTYMHOCTb
NpPaBOCYAUS, MHTEPHET.

A.S. Slabospitsky

Moscow state University named after S. Yu. Witte (MUIV), Russia, Moscow,
e-mail: slabospitskyas@gmail.com

Singapore’s judicial system
(experience in the 2020 pandemic)

The task of constantly improving the efficiency of justice continues to be relevant due to its versa-
tility and the growing demand of society. In order to continue this discussion, the article analyzes the
judicial system of Singapore through the prism of its judicial system and judicial proceedings.

The purpose of the work is to analyze the practical solutions of the studied justice, to highlight the
positive and negative experience.

The scientific and practical significance of the study lies in the fact that there is a positive practice of
increasing the level of accessibility and openness of justice. As a result, it seems possible to implement
the norms of foreign law due to the proximity of the emerging needs of judicial systems, both in Russia
and in Kazakhstan.

Methodological basis: formal legal method, synchronous and diachronic methods, as well as general
scientific methods of cognition.

A brief overview of the Singapore justice system, including the experience of implementing elec-
tronic technologies in this system, is given. The author shows that the introduction of these technologies
and reasonable deterimental some elements of the trial allows to reduce the bureaucratic and material
costs, as well as more efficiently and safely in a pandemic 2020 use human resources of the court and
other persons involved in the case.

Key words: electronic court, automation of legal proceedings, accessibility of justice, internet.
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CuHranyp cot xyieci
(2020 >XbIAFBI MAHAEMUSAAFBI XKYMbIC TaXipHbeci)

CoT TepeAiriHiH, TUIMAIAITIH YHEMI apTTbIPy MIHAETI OHbIH, KOMKbIPAbIAbIFbI MEH KOFaMHbIH ecin
KeAE >KaTKaH CypaHbICbiHa 0aAaHbICTbl ©3eKTi 60AbIN Kara 6epeai. Ocbl MiKipTaAaCTbl XKaAFaCTbIPY
MakcaTbIHAQ MakKaAaaa CUHranypAbiH COT XXYMECIH COT KYPbIAbICbI K&HE COT iCiH XYpri3y npmamMachbl
APKbIAbI TAAAQY XKYPTi3iAAi.

PKYMbICTbIH MaKCaTbl — 3epTTEAETIH BAIAET OpraHAapPbIHbIH MPaKTUKAABIK, LIELiMAEPIH TaAAQy, OH,
>KoHe Tepic ToxipnbeHi kepceTy.

3epTTeyAiH FbIAbIMU >KOHE MPAKTUKAABIK, MaHbI3ABIAbIFbI COT TOPEAITIHIH KOAXETIMAIAITT MeH
allbIKTbIFbI AGHIeMiH apTTbIPYAbIH OH MPaKTMKachbl alMKblIHAAAFaHbIHAA GOAbIN OTbIp. HoaTukeciHae
Peceripe ae, KasakcTaHaa AQ COT >KyMeAepiHiH TYbIHAQMTbIH KaXKeTTIAIKTEPIHiH, >KaKbIHAbIFbIHA
6aAaHbICTbl XaAbIKAPAAbIK, KYKbIK, HOPMaAapbIH MMMAEMEHTaLMSIAQY MYMKIH 6OAbIMN OTbIP.

OAICTEMEAIK Heri3: (POPMaAbAbI-KYKbIKTbIK, 8AiC, CUIHXPOHAbI )K8HE AMAXPOHABIK, BAICTEP, COHAAN-
aK, TaHbIMHBbIH, >KaATbl FbIAbIMU BAiCTEpI.

CuHranypAblH 9AIAeT caAacblHa KbICKAlla LLIOAY, OHbIH ilIiIHAE OCbl >Kyhere 3AeKTPOHAbIK,
TEXHOAOTMSIAAPAbI  €Hri3y ToXipubeci KeATipiAreH. ABTOp OyA TEXHOAOTMSIAAPABI EHTi3y >KoHe
COT MPOLECIHIH Kenbip 3AEMEHTTEPIH KAAbIMTbl TYPAE >KOK OIOPOKPATUSABIK, XOHE MaTepPUMaAAbIK,
WbIFbIHAAPAbBI a3anTyFa, coHaar-ak, 2020 XKbIAFbI MaHAEMMS Ke3iHAE COTTbIH >koHe 6acka Aa
aAaMAAPABIH eHOEK PeCcypCTapbiH TUIMAT >koHe Kayirnci3 nanaasaHyra MyMKIHAIK GepeTiHIH KepceTeai.

TyiiH ce3Aep: IAEKTPOHAbIK, COT, COT ICIH >KYPri3yAi aBTOMAaTTAHAbIPY, COT TOpPEAIriHiH

KOAXKETIMAIAIT, UHTEpHET.

BBenenune

B pesynbraTte yKOpeHEHHS B COIHMAIbHBIX, B
SKOHOMUYECKUX U B UHBIX TOTPEOHOCTSIX 0OIIECTBA
U rocyaapcTBa WH(OPMAITMOHHO-KOMMYHHUKAIIOH-
HBIX TEXHOJOTHUH HaOItomaeTcs yCTOWYWBAs TEH-
JIEHITUS K BHEIPEHUIO JaHHBIX TEXHOJIOTHIA B CYIIIE-
CTBYIOIIKE (OPMBI OCYIIECTBICHUS MPABOCYIUs, a
TaKk)Ke BO BCTIIOMOTATeNbHBIE MEXaHU3MBI Cy/IeOHO-
ro JICJIOTNPOM3BOJICTBA, Kak B PecmyOnmke Kazax-
craH, Tak u B Poccuiickoit @enepauuu. Buenpenue
HOBBIX MEXaHNU3MOB PabOTHl HEN30EKHO CTAIKHBA-
eTCsl C HeOOXOAMMOCThIO HHUBEIHUPOBAHUS PUCKOB,
KOTOpBIE OOBEKTUBHO HENb3s HUCKIYaTh. B 3TOM
ciIy4ae, KaK CIIpaBeIIMBO OTMedaeT mpodeccop
W.U. Poros, gomycTuMa UMILIEMEHTANUS 3apy0exK-
Horo ombIiTa (Poros 2016:). biu3kyro mo3unuio 3a-
Humaet u npodeccop B.Jl. 3oppkuH, TOBOPS O TOM,
YTO TIpU MOJIEPHU3ALUU BHYTPUTOCYAAPCTBEHHOM
CHUCTEMBI TIPaBOCYIUsl HE 3a30pHO HCIIONH30BATh
YMEPEHHYIO PEICTIIINIO, OTBIT, BRIAEPIKABIIAN TIPO-
Bepky BpeMeHeM (3opbkuH 2018:5).

IIpu »TOM, HecMOTpsl Ha Oe3yCIIOBHBIE OOIIHE
3JIEMEHTBI CYZCOHOM CHCTEMBbI, OepyIine CBOC Ha-
yano u3 obmensBectHoi Teopuu 111.JI. MoHTecKbe,
HEOOXOAMMO yYUTHIBATH 000CHOBAaHHOE 3aMEUYaHHE
mpodeccopa B.B. MoMoTOBa 0 TOM, YTO <CKU3HB
0000 MPaBONOPSAKA, KaK M XKU3Hb KaXKJIOTO ue-
noBeKa, yHuKanbHay (Momotos 2017: 17).

[Ipenmer paboTHl — 3aKOHOJATENBHBIE U HHBIC
HOPMAaTHBHBIE MPABOBBIC aKThHI, & TAKXKE MO3UIUU
MIPaBOBENIOB, yCTAHABIMBAIOIINE W Pa3BHBAIOLINE
JIOCTYITHOCTh, HEMOCPEACTBEHHOCTh, OTKPBITOCTH
NPaBOCYIUS B UCCIIEyEMOM CTpaHe.

Henp paboTbl — chopMUpoOBaTh NMpPaKTHYECKHE
MIPEJIOKEHHUS TI0 TIOBBIMICHUIO JIOCTYITHOCTH TIpa-
BOCYJUSl IIyTeM MOJEPHHU3ALMN BHEAPEHHBIX HH-
(hOopMaLIMOHHBIX TEXHOJIOTHH.

[lepexons k ananmmzy ombiTy CHHTaIypa, CTOUT
OTMETHUTH, uTo cucteMa Cunramypa B 2019 romy ot-
MeTuna cBoe AByxcomierue. M B Hacrosiiee Bpems
000CHOBaHHO MOJKET CUMTATHCS OJHOM M3 MPHU3HAH-
HBIX ()aBOPHUTOB MO YCIICIIHOMY BHEAPEHUIO HHPOP-
MAaIOHHBIX TEXHOJIOTHH B CBOIO CYIeOHYIO CHCTEMY .
M3ydenne ompiTa BRICTPAWBaHUSA CyICOHON MOIEn
9TOH CTpaHBI MPEICTABISAECTCS BECbMa BaXKHBIM, KaK
JUTSL OTIpE/ICIICHUs] HANpaBJIeHUH JalbHEUIero pas-
BUTHSl CyJNeOHOM CHCTEMBI, TaK W JUI CPaBHEHWUS
croco00B (YHKIIMOHUPOBAHUS yKE CYIIECTBYIOIIIX
MEXaHU3MOB OCYIIIECTBICHUS [TPABOCYAS.

MaTepna.m)l H ME€TOAbI

MeTonoIOrMYECKYI0 OCHOBY — HCCIIEOBaHHUSA
coCTaBHIM: (POPMATLHO-IOPUINIECKUI METON HC-
CJIEIOBaHMSA, KOTOPBIM MPOBOAUTCS C Lenbio (op-
MYJIMPOBAaHUS TPAKTUYECKHUX PEKOMEHIAIHNH TI0
Pa3BUTHIO U COBEPIICHCTBOBAHMIO 3aKOHOJATENb-
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CTBa, CHHXPOHHBIN U JUAXPOHHBIN METOJIbI CPaBHE-
HHS, KOTOPBIC MO3BOJIMIHA BBIACIUTE ITPOOIEMHBIC
BOIIPOCHI.

PaccmoTpensl myTH MOBBIIIEHUS TaKUX OCHO-
BOITOJIATAIONTUX TPHHIIAIIOB KaK JTOCTYITHOCTH, OT-
KpPBITOCTh, HEMOCPEACTBEHHOCTh OCTHUINH. B ToM
YyyUCle, MyTeM MepecMOTpa MNOIXOJ0B K HCIOIb30-
BaHWIO YK€ (YHKIMOHUPYIOMEH Ha MEKBEIOM-
CTBEHHOM YPOBHE CUCTEMBI BUICOKOH(EPEHIICBA3U
(manee — BKC) He TONBKO MeXIy rocydapCTBEH-
HBEIMU CynaMd. Takke B CTaTbe NMPUBEICHBI TPHU-
MEphl BO3MOXKHOTO HCIIOJIb30BAHUS TOJIOKHUTEINb-
HOTO OIBITa PAa3BUTHA CHUCTEMBI JIIEKTPOHHOTO
JIOKyMEHTO000pOoTA.

OcHoBHAfl YaCcThb

Cynebnas cucrema CHHramypa COCTOHT U3
nByx yposHeit: The Supreme Court (BepxoBHbiit
cyn Cunramypac, nanee — BC Cunramypa) u State
Courts (rocynapctBennsie cyapl). C 7 mapta 2014
roma Subordinates courts (HmwKecToSsIIHE (ITOXYH-
HEHHbIE) cynbl) ObuTh nepenMenoBanbl B The State
Courts (rocygapcTBeHHbIE Cybl). B kauecTBe 0CHO-
BaHWH K MEPEHMEHOBAHHUIO OTMEYallach He0OXOIH-
MOCTb JIOTIOJTHUTEIHHO MOTYEPKHYTHh MX BBICOKYIO
3HaYMMOCTH AJIs1 OOIIECTBa BBEIY TOTO, YTO IO IMO-
JABJISFOIIEMY YHCITY CIIOPOB TSDKYIIHECs oOparia-
FOTCsl UMEHHO B 3TH cyasl. BC Cunramypa cocto-
uT U3 Beicokoro cyaa u AnemusnuoOHHOTO cyaa, U
SIBIIICTCS] BBICIIIUM 3BEHOM CyAeOHON CHCTEMBI IO
YTOJIOBHBIM, TPAKITAHCKUM U S9KOHOMHYECKHUM CIIO-
pam. Bricokuii cyn Cunramypa (GyHKIHOHUDPYET B
Ka4yecTBE CyJla MEePBOM U aneyIsIMOHHOW MHCTaH-
uuu. Kak cyq anemuisiuuoHHON MHCTaHIIMKM OH pac-
CMaTpHBaeT kajlo0bl HA aKThl, IPUHATHIE TOCYyaap-
CTBEHHBIMH CYIaMHU.

ATEeNIAIUOHHBIA Cyl pacCMaTpUBAET amellis-
UM HA aKTbl, NPUHATHIE BBHICOKUM CylOM IO yro-
JIOBHBIM, TPOKIAHCKIM H SKOHOMHUYECKUM JIeJaM B
KadecTBe CyJa epBOM UHCTaHIUH.

B cocraB rocymapcTBeHHBIX CYIIOB TNEpBOHA-
YaJlbHO BXOJAT TaKWe CYIbl KaK: MarucTPaTCKUe
(MHpOBBIE) CYyJIbl, OKPYKHBIE CYIBI U KOPOHEPCKHE
cyas! (https://perma.cc/Z2SX- UFCL).

Maructparckue (MHPOBBIE) CYABI paccMaTpH-
BaIOT Ipa)kJIaHCKWE Jejia M0 HCKaM Ha CyMMy He
6onee 60 000 mommapos. [lo yromoBHBIM nenam
JMaHHBIE CYJIbl PacCMAaTPHBAIOT Jelia, B KOTOPBIX
MaKCHMAaJbHBII CPOK TIOPEMHOTO 3aKJIIOUEHUS HE
MIPEBBIIIAET MATH JIET WM HaKa3aHWe OTPaHHYEHO
TOJIBKO MITPAOM.

OKpy>KHBIE CyIb pACCMATPUBAIOT FPAXKIAHCKHE
Jiena, CyMmma HcKa KOTopbix coctaisieT oT 60 000 u
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110 250 000 mommapos miu 1o 500 000 gommapoB mist
HCKOB O JOPOKHO-TPAHCTIOPTHBIX MPOUCLIECTBUSIX,
WIN WCKOB B OTHOILEHHUH TENECHBIX MOBPEXKICHHH,
BO3ZHUKIINX B pPe3yJbTaTe HECUACTHBIX CIy4YaeB Ha
npousBoAcTBe. [10 yronoBHEIM J1e1amM JaHHBIE CYIbI
paccMaTpHUBalOT Aeia, B KOTOPBIX MaKCHMAJbHBIN
CPOK JIHIIEHHs cBOOO B! He npeBsbiiiaeT 10 ner.

Koponepckuii cyn paccMaTpuBaeT yrojOBHBIE
JieNia, a UMEHHO Cllyyad BHE3allHOW WJIM HeecTe-
CTBEHHOW CMEpPTH, WM B Cllydae, KOrJa IMPUYHHBI
CMEpPTU HEU3BECTHBI.

Uto0B1 0bOecrieuuTh OBICTpPBIC, MEHEE TOPOTO-
cTositye u 6oiee HeopMabHBIE MPOLIECCHI pa3pe-
HIEHHA MENKUX MpPeTeH3uH U cropos, B 1985 roay
ObUIH JTOTIOJHUTENBHO YUPEXKICHBI CHCIUaTU3HPO-
BaHHBIE TPUOYHAJBI AJIS1 Pa3TUYHBIX THITOBBIX CITO-
poB — TpuOyHanbsl Menkux TsDKO. B mampHedmm
KOJINYECTBO CHELMAIN3UPOBAHHBIX CYJOB PacLIM-
pwiiock, 1 yxxe B 2015 rosty ObUTH yupesKaeHbI TpH-
OyHaJBl MO Pa3pelICHHI0 CIIOPOB B COOOIIECTBAX
(TpuOYHAIBI TTO Pa3pEIICHUI0 OOIIECTBECHHBIX CIIO-
poB), a B 2017 roay ydpexIeHbl IPETEH3NOHHbIE
TpUOYHAJIBI U Pa3pelIeHUs] CIIOPOB BBITEKAIO-
IIUX U3 TPYAOBOW 3aHATOCTH TpaxkaaH. TpuOyHasl
MEJIKUX TSDKO paccMaTpHBalOT UCKH Ha CYMMY, HE
npesbiarontyio 20 000 gomnapos unu 30 000 goin-
JIapoB, ecii 00e CTOPOHBI Ial0T MMCbMEHHOE COTJIa-
CHE B OTHOILICHUU CIIOPOB, BOZHUKAIOIINX U3 TAKUX
JIOTOBOPOB KakK: KyIJIe-MPOAAXKH, OKa3aHUS yCIyT,
a TakKe MpaBOHAPYIIEHUI B OTHOIIEHUH yIIepoa,
MPUYMHEHHOTO UMYILECTBY U U3 JOTOBOPOB apEH b
KHJIOTO TTOMELIEHUS Ha CPOK 110 ABYX JieT. Tpuly-
HAaJTBI [T0 Pa3pelICHUI0 CIIOPOB B COOOIIECTBAX pac-
CMaTpHUBAIOT UCKHM Ha cymMmy He Gonee 20 000 mon-
JIapoB IO CIOpaM MEXAY COCEASAMH, KacaroUIUXcs
MpaBOHAPYIICHUH, CBA3aHHBIX C BMELIATEIILCTBOM
B TIOJIb30BAaHUM JKHWJIBIX TMoMelieHuid. IlpereHsu-
OHHBIC TPHUOYHAIBI TPEIOCTABISIIOT paOOTHUKAM H
paboTomaTesnsiM OBICTPBIN U TOCTYIHBIH CIIOco0 pas-
peLICHHsI CIIOPOB, CBSI3aHHBIX C 3apa0OTHOM maToi
1 HENPaBOMEPHBIMHU JEUCTBUSAMH IIPH YBOJIbHEHHH,
He npesbimarone 20 000 mommapoB wim 30 000
JIOJJIapOB VISl CLIOPOB, PETYIUPYEMBIX TPEXCTOPOH-
HHUM IIOCPEAHUKOM. B T0 ke Bpems, ¢ TOUKH 3peHus
CYOBEKTHOTO COCTaBa CTOPOH, TOCYJapCTBEHHBIC
CITy’Kalllie, CaMO3aHAThIE ¥ MOPSIKH HE MOANagaroT
[0/l IOPUCIUKLIUIO IAHHBIX CYJOB BBEAY HAJIMUMS
AIbTEPHATHBHBIX MEXaHI3MOB Pa3peLIeH s CIIOPOB.

HexoTtopsle OKpy>XKHBIE CyIbl 1 MHPOBBIE CYbI
TaKXe OTHOCSTCS K CIEIUANTN3UPOBAHHBIM CY1aM, B
TOM 4HCIIe, CyJ cOOOIIEeCTBa, TOPOKHBIHN Cya U HOU-
HBIE CY/BI.

Cyn coolriecTBa paccMaTpHBaeT YTOJIOBHBIC
JieNia B OTHOLUICHUY HECOBEPILICHHOJIETHHUX ITPaBOHa-
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pymmtenei (B Bo3pacte oT 16 10 21 roga), nmpaso-
HapyIIUTENeH ¢ ICHXUIECKUM 3a00JIeBaHUEM, JIeNa
C y4acTHeM IpaBOHapyIlIuTeNnei B Bo3pacTe 65 jer
U CTaplie, B ciy4yasx ObBITOBOTO HACHIIHS, Mara3uH-
HBIX KpaXK, KECTOKOTO OOpaIeHHs C KHBOTHBIMH,
CJIy4aeB, KOTOPBIE BBITEKAIOT M3 MPOOJIEM PAaCOBBIX
OTHOLIEHUH.

JlopoxxHbId Cya paccMaTpuBaeT HapylIEHUS,
BBITEKAIOIIME U3 ero Ha3BaHus. K Takum katero-
pHUSAM JeT OTHOCSTCSI BOKICHHE B HETPE3BOM BHJIE,
JIO’KHBIM BBI30B JOPOKHOM MOJUIMHU U 110 HEKOTO-
PBIM JPYTUM JICIaM.

OTHenbHO CTOUT OCTAHOBUTHCS Ha TaK Ha3bIBa-
€MBIX HOYHBIX CyJaxX. Takue Cyabl pacCMaTPUBAIOT
aJIMHUHUACTPATUBHBIC NIPABOHAPYIICHUS, B TOM YHC-
Jie, U HapyIIeHUs IPaBUJl TOPOKHOTO JIBHKEeHHs. B
CHUCTEME TOCYAapCTBeHHbIX cynoB CuHramypa
(YHKIIMOHUPYIOT JIBA HOYHBIX CYJa, KaXJIbIi U3 KO-
TOPBIX PacCMAaTPUBAET ONPEICIICHHYI0 KaTerOpHIO
nen. K KoMIleTeHnuy MmepBOro OTHOCSITCS CIIOPHI,
BBITEKAIOIINE U3 TPEANUCAHUN, TPUHATHIX Pa3JIn-
HBIMH TOCYJapCTBEHHBIMH BEIIOMCTBAMH, TaKHUMHU
kak CoOBeT MO XWJINIIHOMY CTPOUTENILCTBY M pa3-
BUTHIO, YTIpaBJIeHHE TOpoAcKoi 3acTpoiiku, CoBeT
LleHTpasbHOTO (POoHIA OOCCIEUCHHS TepcoHana U
VYnpasieHue OyXrajaTepcKoro y4era U KOpIopaTHB-
HOTO perynupoBanus. K KOMIeTeHIIMu BTOPOTO OT-
HOCSTCSI CIIOPHI, CBSI3aHHBIE C MPaBOHAPYIICHUSIMHA
B 00J1aCTH JOPOKHOTO NBIKEHHUS. OTINYATENEHON
0COOCHHOCTBIO ATHX CYOB SBJISETCS rpaduK Ux pa-
OOTEHI C MOHEJCIBHAUKA TI0 YETBEPT, U pabOUnil JeHb
HaunHaeTcs ¢ 18:00. Takoit pexkxum pabOTHI MOJ-
HOCTBIO OTPaBIBIBAET MX HEOOBIYHOE, Ha TEPBBIN
B3TJIs1/1, HA3BAHHE.

Oco0o0e MecTO B CyIeOHOM CHCTEME 3aHMMAIOT
JieJia TI0 PaCCMOTPEHUIO CIIOPOB, BBITEKAIONINX U3
ceMeiiHoro mpasa. 1 mapra 1995 roma Obutm c03-
JaHbI CyJIbl IO CEMEHHBIM JIesiaM, KaK 4acTh rocy-
JTAPCTBEHHBIX CYJIOB JJII PACCMOTPEHHUS BOIPOCOB
WOKIMBEHUS, )KECTOKOro obpamenusi ¢ aetbmu. C
1 ampensa 1996 rona nena o pasBoje, pa3iaeIbHOM
MPOXKUBAHUY OBLIN TIepeAanbl u3 Bricokoro cyna B
CyaBl I0 ceMeWHBIM aenaMm. B 2014 romy mms 6omee
TIOJTHOTO Y/IOBJIETBOPEHUS MOTPEOHOCTEH ceMelHO-
ro npaBocyaus CyIpl IO CeMEHHBIM JelaM ObLIH
PECTPYKTYPHPOBAHBI U CTAJId CYNISCTBOBATh B Ka-
YeCTBE OTAENBHOW IMOJ BETBH CyJeOHOW CHCTEMBI,
M3BECTHOTO KaK Cy[Ibl 110 ceMeHbIM aenaM. C 1 ok-
126psa 2014 rona B CTPyKTypy CYZOB [0 CEMEWHBIM
JenaM BXOJIAT ceMelHoe oTxaeneHue Bricokoro
Cylla, CyIbI TI0 CEMENHBIM JeflaM U CyIbl IO JienaM
HECOBEPIICHHOJIETHHX.

Takum o0Opa3oM, pacrpeneIcHrne KOMITETCHITHN
MEX]ly BBINIETIEPEYNCICHHBIME 3BEHBSIMHU CyIe0-

HOM cructembl CHHTammypa B OCHOBHOM ITPOUCXOAUT
Ha OCHOBaHWH MPEIMETHOTO coctaBa cropa. Oco-
O0eHHOCThIO CHHTAIypcKOW MOZENTH IPaBOCY NS
SIBIISICTCSI HATMYHME Pa3HOOOPa3HBIX CHEIUAIN3UPO-
BaHHBIX 3BCHBEB CyJeOHO crcTeMbl. C TOUKH 3pe-
HHUS CYIOTIPON3BOICTBA, oOparaer Ha ceOsl BHIMa-
HHUE TO, YTO JIO OOpAIlICHUS B TPUOYHAIBI MEJIKHX
TskO HEOOXOIUMO TMPOUTH 00SA3aTENBHYIO JOCY-
neOHyI0 MPOLeAYPY MEIUAINH, W TOIBKO B CIydae
He MPHUX0/a K KOHCEHCYCY eI IepelacTcsl Ha pac-
CMOTpEHHE B CY/I.

Pe3yabTaThl H 00Cy:KIeHUSA

[lepexonst X OMBITY BHEAPEHUS MHPOPMAIHOH-
HO-KOMMYHUKAIIMOHHBIX TEXHOJOTHi B CHHTanype,
CTOUT OTMETHTH, 4TO eule B 1996 roxy Jlopa Bynd
B 00IIeN3BECTHOM mokiane Access to justice («o-
CTYII K TIPABOCYIMIO») OTMEUAJ, YTO «IJICKTPOHHBIC
TEXHOJIOTUH TTO3BOJIAT, C OJTHOW CTOPOHBI, OIITUMHU-
3WpOBATh M YCOBEPIIEHCTBOBATH IEHCTBYIOIINE MO-
JIeTTY TIPaBOCYIHsL, & C APYTOi — CKopee Bcero mocTe-
TIEHHO TIPEBPATATCS B MEMHCTPHUM TS AATbHEHIITNX
pedopm. Takue TEXHOIOTUU B CKOPOH MEPCIEKTHBE
CTaHyT AJPOM MOJIENIU npaBocyaus. B cBs3u ¢ uem
yKe cefiuac 3aciTyXKMBarOT O0COOOTO BHHMaHUS Ha
caMoM BbICOKOM ypoBHe» (https://www.goodreads.
com/book/show/1632182.Access_to Justice).

C 1997 r. B cygax CuHramypa OpHUMEHSET-
Csl DJIGKTPOHHAsT CHUCTEMa IOJIa4d JIOKYMEHTOB
(Electronic Filing System; nanee — EFS), u, uto He
MeHee HHTEPECHO, KPOME AIIEKTPOHHOMH IMoIa4uH J10-
KYMEHTOB, CHCTEMA MO3BOJISIET TIOTy4aTh CycOHbIE
AKThI B QJICKTPOHHOM BHJIE.

Kpome Toro, Takoi mopsiiok B3anuMOOTHOIIIE-
HUH TSDKYIIUXCS C CYJIOM IE€PBOHAYAIbHO OBLI
JIOOPOBOJIEHBIM, HO CITYCTSl BCETO TPH Trojia, MPH-
MeHeHHe 3Toi (opmbel obOpamieHuss B Cyn ObLIO
MIPU3HAHO YCIIEIIHBIM, U 3JICKTpOHHAs (popma B3a-
MMOJICHCTBUS C Cy/IeOHON CHCTEMOM CTajla HOCUTh
nMriepatuBHBIN  xapaktep (http:// mstreamlegal.
com/ uploads/ upload legal research centre/
Integrated% 20Litigation% 20system.pdf).

[Iponomxkas pa3BuBaTh MU(PPOBHIE TEXHOIOTHH,
cyneOHast cucrema CuHramypa MOAEpPHU3HpOBAa
MeXaHW3M OOpabOTKH BXOJSIIEeH KOPPECHOH/ICH-
uuu. B pesynmpraTte, ObUT aBTOMaTH3WPOBaH MPO-
Lecc MEePBUYHOTO aHalM3a MOCTYMAIOMUX B CYyI
JIOKYMEHTOB, KaK Ha MpPeIMET WX COOTBETCTBHSA
MUHUMAaJIbHBIM TPEOOBAHHUSM K COJICPIKAHHUIO JTOKY-
MEHTa M €ro MPWIOKEHHUIO, TAK U C TOYKU 3PCHHS
kareropuu crnopa. I[Ipomenmme Takyr MpoOBEpKY
JIOKYMEHTBI aBTOMATHUECKU PACIIPEICIIIIOTCS KOH-
KpeTHOMY cyjbe. Takass aBToMaTu3aIus MpuBeia K
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3HAYUTEIILHOMY COKpAIICHUIO BPEMEHH Ha TPUHS-
THE JOKYMEHTOB U CHIDKEHHIO IIPAKTUKU OMIN00Y-
HOTO pacIpe/leleHus JIel, a TaK)Ke HUBEJTHUPOBaJICA
BoNpoc XpaHeHus apxusa cyna (Malik, 2007: 53).
B kauecTBe pe3ysIbTaToOB ABYX BhIIIEYKa3aHHbBIX
MOJIepHU3alMK OBLTM pa3pelleHbl CIEAyIoNue 3a-
Jayd: YCKOpPEHHE JAEJIONPOM3BOACTBA; YaCTHUHO
perieHa mpobjieMa 4eJI0BEYeCKOTo GakTopa, B TOM
qucie, U mpodiieMa HEXBAaTKH COTPYTHHKOB CYyJa;
COKpaTmiIoCch pabouee NpOCTPAHCTBO B BULY YMEHbB-
LIEHUS IITATHBIX €AUHUI] BCIOMOTATEIbHbIX CIIyXKO
CyJa W MOMEIICHUs, KaK JUIsl X pabouuX MEcCT, TaK
W 171 XpaHEHUs! TOKYMEHTOB B OyMa)kKHOM BHIE;
MOSIBIJIACH  BO3MOXKHOCTH aBTOMATHYECKOTO OT-
CIIC)KMBaHUs JIBM)KCHUS JTOKYMEHTOB; IOBBICHIICS
YPOBEHBb IIPOTHO3MPOBAHUS NOTEHUUAIBHBIX IPO-
O5eM, K IpUMepy, BBITEKAIOUINX U3 TIOCTOSHHO Me-
HSIOMIUXCA 0OBEMOB TEX WM MHBIX KaTETOPHA [l
(http:// research.osgoode.yorku.ca/ iapl2007).
[Tnarpopma EFS mo3Bomnuna co3nate momysp-
HBIE Y CTOPOH CEPBUCHI, CBA3aHHBIE C TOCTYIIOM K
0a3e DaHHBIX CyOeOHBIX Jiesl, HAauWHas OT IMOUCKa
JaThl U BpEMEHM CyAeOHOro 3acelaHusl W 3aKaH-
YHBas MOJIy4YEHHEM DJIEKTPOHHOI'O 00pa3a OKOHYa-
TenpHOTO cyneOHoro akTa (http:// app.supremecourt.
gov.sg.). OTMeTuM, 4TO AJIi MHOTHUX MOJIeNel mpa-
BOCYAMSI MPOAOIIKAIOT OBITh aKTyaJIbHBIMH TaKHE
TEXHOJOTMYECKHE PEILEHHs, KOTOPBIE MO3BOJISIOT,
HE BBIXO/S U3 JOMa B JIF0001 MOMEHT BPEMEHH BCEM
3aWHTEPECOBAHHBIM JIULIAM TOJyYUTh O0BEKTHBHOE
IIPEICTABICHUE O XOJIe PACCMOTPEHHS CyIneOHOro
JieNla 1 OJHOBPEMEHHO HMBEIHPOBATh deJIOBeYe-
CKuil hakTopa co CTOPOHBI COTPYJHUKOB CYAA.
Baxnas ponp B IOBBILIEHWHM YPOBHSA JOCTYII-
HOCTH MPaBOCYIHS OTBEJCHA U OQUIHATBHBIM Caii-
TaMm CyZOB, Ha KOTOPBIX NPEACTaBJICHA pa3iudHas
nHpOpMaIys, CrpyNIMpOBaHHAs B 3aBUCUMOCTHU OT
cyObekTa, KOTOpBIN K Hell oOparaercs: npogeccu-
OHAJIBHOTO 3AIIUTHUKA WX TSKYIIETOCs, KOTOPBIN
pemma o0paTUTHCS K CUCTEME CaMOCTOSITENIbHO, a
TaKke WHPOpPMaLUs UIs MpeacTaBuUTeNei oomie-
ctBeHHocTH 1 CMU. Ilo anamoruu ¢ odunmanbHbI-
mu caiitamu B Poccun n Kazaxcrane s noinyuesus
JOCTyNa K BBIMIETEPEUUCICHHBIM 3ICKTPOHHBIM
yciyraM, Heo0X0AUMO HPOWUTH COOTBETCTBYIOLIYIO
peructpanuio. JlanHbie O(UIMATBHBIC CAWTHI TO-
CYIJapCTBEHHBIX CYAOB, KpOME NpeAOCTaBICHUS
BBIILICONMMCAHHBIX YCIIYT, SBJISIOTCS OOHUM M3 3Je-
MEHTOB €JMHOTO MEXaHU3Ma, LIEJIbI0 KOTOPOTO SB-
JsIeTCSl HUBEJIMPOBaHWE KOHQIMKTOB B OOILECTBE.
B pesynbraTe, noias30BaTeNb CaliTa MOXKET, HE HC-
MOJIb3YSl JIONIOJTHUTENBHBIE PECYpChl, a B paMKax
caiita mepexoAuTs Ha apyrue miardopmsel. K mpu-
Mepy, BBEIEHBI OTJEIIbHBIC PA3IEIIbl, TIOCBSIICHHBIC
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BOIPOCAM MEIMAIMU ¥ aHAJIOTMYHBIX MEXaHU3MOB
paspelieHus cropoB. B naHHBIX pasaenax yxe cei-
gac MpeaocTaBiIcHa BO3MOKHOCTh TaK Ha3hIBaeMO
OHJIAaMH-MEIUAIINU.

BbesycnoBHO, Bce BhINIENepeYrCICHHBIE HOBIIIC-
cTBa 00JIAAlOT OJHUM CYIIECTBEHHBIM HEIOCTAT-
KOM B BHJTy TOT'O, YTO HE MOT'YT OBITh pacIpoCTpaHe-
HEI Ha Bce clion Hacelnenus. OqHako, 3aKOHOAATEIb
B CuHramype NpemIoXmI CICAYIONNA MEXaHU3M
pelieHus JaHHoro Bompoca. Kornma Tsokymuecs He
o0nanaloT HEOOXOIUMBIMUA HaBBIKAMU pPabOTHI B
HNuTepHaTe Uiy HE UMEIOT JJIS ATOTO TEXHUYECKOH
BO3MOXXHOCTH, TO JIJIi HUX CTadu (hyHKIIHOHHPO-
BaTh cepBUCHBIE O10po (Service Bureau), crienuanm-
CTBI KOTOPOTO OKa3bIBAIOT HEOOXOAUMYIO ITOMOIIIb.
B To e Bpemsi, COTpyAHUKH TaKoro 00po He 00-
JIaIaf0T TpaBaMU Ha OCYIIECTBICHNE FOPUINIECKOI
nomoiiu. B pe3ynbrare, BCS OTBETCTBEHHOCTH 3a
COJICpP’KaHUE TEKCTOB JOKYMEHTOB BO3JIOKCHA Ha
msoxymmxes (http:// www.lawgazette.com.sg/ 2000-
2/ Feb00-20.htm).

JlaJibHEHIIMM 11aroB B 3TOM HAINPaBJICHUU BU-
UTCSl TIepecTpoiika paboThl BceX 3IEKTPOHHBIX
CEPBHCOB, C KOTOPHIMU HEMOCPEACTBEHHO B3aUMO-
NIEUCTBYIOT «OOBIYHBIC) JIFO/IN, HA BOBMOYKHOCTh UX
SKCIUTyaTally HE C TIEPCOHATBHOTO KOMIIBIOTEpa, a
co cmaprdona. Takas Mo3uUIMsI BEITEKAET U3 PaKTH-
YECKUX OOCTOSITENLCTB B BUJY TOrO, YTO B HACTO-
sIee BpeMs BCe Yallle Y YeJIOBeKa €CTh B IMOJB30-
BaHUU CMapT(OH U JAJIEKO HE BCEr/la KOMITBIOTEP.
JaHHBIN TOAX0 NanbHEHIIEro Pa3BUTHUS IEKTPOH-
HOTO JOKYMEHTO000pOTa YK€ B3AT Ha BOOPYKEHHUE
pAAOM 3apyOeKHBIX FOPUCAMKIIMIA, B YACTHOCTH, B
Anrnuu u Kanage (https:/perma.cc/2XMY-P6DS).

B cuHTanmypckmx cymax 3JeKTPOHHBIE TEXHO-
JIOTUM TPOOJDKAIOT TMOCTEIICHHO BCTPAaWBATHCS B
CyIOTIPOM3BOJICTBA. 3/1eCh oOpamaer Ha ce0sl BHU-
MaHHEe pean3anmsi, TaKk Ha3bIBAGMOH, «KOHIICIIITHN
MMIIEPATUBHBIX PUKA30BY, YCTAaHABJIMBAIOIICH JIs
JIUII, yY9aCTBYIOIIUX B JIeJe, ONpeiesieHHbIE POIiec-
cyasibHbIE CPOKU. OCHOBHBIC DJIEMEHTHI TAKOTO Me-
XaHM3Ma YXKe BHEAPEH, Kak B MPOIECCYAIbHBIC KO-
nekchl Poccuiickort @enepanuu, Tak u PecrryOnmku
Kazaxcran. OTIMYUTEILHON OCOOEHHOCTHIO MeXa-
HU3Ma, npuMeHEHHOTo B CHHTamype, sIBJISETCS ero
aBromarusanus (http:/ www.aseanlawassociation.
org/10GAdocs/). B pesynbraTte, npoBepka HCIOJ-
HEHUS CTOPOHAMH, YCTAaHOBJICHHBIX CYIOM Ipece-
KaTeIbHBIX CPOKOB HAa COBEPIICHUS TEX WU MHBIX
MIPOIIECCYAThHBIX NEUCTBHUMA (CPOKOB IIpEICTaBIIC-
HUSl IOKyMEHTOB U T.J.) OCYIIECTBIJIIETCS B aBTO-
HOMHOM pE&XHME, U, KaK CIEACTBHE, UCKIIOUCHHE
YEJIOBEUECKOT0 (PakTopa CO CTOPOHBI CYAbH WU
amnmapaTa CylIbd B BHJIC OTCYTCTBUS OOS3aHHOCTH
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B PY4HOM (PyTHHHOM) PEKHME OTCIEKHMBATH IPO-
LeccyalibHbIE CPOKH, HE TOBOPSI O BHICBOOOXKICHUU
pabouero BpeMeHH Y caMOoro IIEHHOTO AJIEMEHTA CY-
neOHOM cucTeMbl — cyieit 1 pabOTHHUKOB cya.

Fme onxHONH OTIMYUTENBHON O0COOEHHOCTBIO
paboThl CHHTamypckod CyneOHOH CHCTEMBI sBIIS-
eTcs Hanuuue oOlIero mpaBuiia MPOBOJUTH Mpea-
BapuTENbHBIC CyneOHbIe 3acemanus depes BKC, a
HEe «BXHBYIO». HeobOxomnmo, ofHAaKO, OTMETHTH,
YTO 3TO MPABWJIO HE HOCUT MMIICPATHBHBIH XapaK-
Tep, U JIMLAM, yYacTBYIOIIUM B J€JIe, [IPEJOCTABIIC-
Ha BO3MOXKHOCTh TPOBECTH 3aceJaHHe HEToCpes-
CTBEHHO B 3aJ1aX cyAeOHbIX 3aceqanuii. bonee Toro,
JIAHHBIEC 3aJIbl OCHAIICHBI Pa3IMYHBIMHU CpEJICTBA-
MU KOMMYyHuKanuu. K mpumepy, cTOpOHBI MOTYT
BOCIIOJIb30BATECSI  KOMIBIOTEPHBIMHU ~ CHCTEMaMHU.
Taxoke TpeocTaBiIeHa BO3MOXKHOCTh TTOAKIIOYHTh
MEePCOHANBHBIA HOCUTENbh MH(OpMalnu, B pe3yb-
TaTe 3TOTO NPEICTABUTENH MOTYT ACKIapUpOBaTh
OCTJILHBIM YYaCTHHKaM IIpoliecca OUQpOBaHHBIE
JI0Ka3aTeNIbCTBA, IPEe3eHTalrH U T.1. Takoil TexHo-
JIOTMYHBIM MOAXO0J K OpraHu3aliu pabodero mpo-
CTpaHCTBA JIUII, YYaCTBYIOIIUX B JIeNe, U UX TpeJ-
cTaBHTEJIeli OOOCHOBBIBAECTCS, C OJHOH CTOPOHHI,
NPUHIMIIOM PaBHONPABHsI CTOPOH IIyTEM BBIPaBHH-
BaHUsI TIOJIOXKEHUSI CTOPOH B TIpoliecce, a ¢ APYroi
— TpEeClIeAyeT LEeNb TMOBBIIICHUS OOBEKTUBHOCTH
cyla, Ui KOTOPOro TeNeph SABJISIETCS] HOPMOH IIpH-
MEHEHHE CTOPOHAMH TaKHX TexHosoruil. K mpume-
PY, A7 TOBBILIEHUS! OOBbEKTUBHOTO OHUMAHUS, C
YeM CTOJIKHYJIUCh YYaCTHUKH IOPOXKHOTO IBHIKE-
HUs B MoMeHT coBepmenust JITTI, kakas Obiia mo-
rojia, Kak pacroyiarajuch 3JeMeHTHl 0J1aroycTpoii-
CTBa, JOPOXKHBIE 3HAKU WM KaKOE TI0JIOKEHHE ObLIO
y aBromobwmiet nocie ATII, B Cunramype Temnepb
BO3MOXXHO HE IYTEM H3YUYCHHS CXEMBI JOPOKHOTO
NBIDKEHUS (HAPUCOBAaHHOU MHCIICKTOPOM OT PYKH),
a B Iy4IIeM cirydae (poTo-Tabauibl MecT MOBPEXKIe-
HUSI aBTOMOOWIJIEH M3 3KCIIEPTHOIO 3aKIIIOUEHUS, a
MyTEM MPOCMOTPa UHTEPAKTUBHON KapThl MECTHO-
cte unu portorpaduil U 3anKuced BUICOPETHCTPATO-
poB. OmneiT CuHramypa B JaHHOM HampaBiICHUU HE
SBIISIETCSl «IPUSATHBIM» HCKItOueHueM. [logoOHbIe
TEXHOJIOTHH YyXe akTHBHO BHeApsitoTcs B CLIA. B
pesyibTaTe, Cyl HENOCPEICTBEHHO BO BpEeMs Cy-
JIeOHOTO pa3dupaTeabCTBa MCIIONB3YET Pa3UYHbIC
CIYTHHKOBBIE TPOTPaMMBI, HAIpuUMep, Mporpam-
My: «Google Ilmamera 3emis» A JeTambHOTO
TPEXMEPHOTO M3yUCHHS H300paKEHUI MepeKpecT-
KOB U YJIUI] Ha DKpaHe B 3aJie Cy1eOHOr0 3acejaHusl.

Cunramypckas cyeOHasi cuctemMa prObIBaeT B
HETPepBIBHOM TIOUCKe HanboJee 3Q(HEeKTUBHBIX Me-
XaHW3MOB OCYIIECTBIICHHS IpaBocynus. B cBs3u ¢
yewm, emie B 2006 roxy Opi1a oOpazoBaHa 1aboparo-

pust iCourtLab 1t nmpoBeneHHs SKCIIEPUMEHTOB C
MIPOrPECCUBHBIMU TEXHOJIOTHUECKUMH PELICHUSIMH
B IIEJISIX MOBHIMICHHS 3G (HEKTHBHOCTH MOJIEIH TIpa-
Bocyaus (http:/ www.aija.org.au/ Law&Tech%20
08/ Papers/). B pesynbrate, cyneOHas cucrema
Havajla COTPYJHHYATh C YaCTHBIMH BBICOKOTEXHO-
JIOTUYHBIMA KOMIIAHHUSAMH, TPEAOCTABUB UM ILIO-
maaKy I TPOBEACHUS HATYPHBIX HWCIBITAaHUHA
MIPOAYKIIMH, OCHOBAaHHON Ha HAYKOEMKHX TEXHOJIO-
THSX U TEXHUYECKUX PEIICHHUAX B 00JacTd HHQOP-
MAaIlMOHHBIX TporieccoB. Takum oOpa3oM, OIy4H-
Jla HOBBIN TOJYOK PA3BHUTHSI CHHEPTHH C YaCTHBIM
CEKTOPOM SKOHOMUKH.

[TomoxuTENBEHBIM pellieHreM BHEIPSHHS BBIIIIE-
MIPUBENEHHBIX HWH()OPMAITMOHHO-KOMMYHHKAIIHOH-
HBIX TEXHOJIOTHI CTano UX HE3aMEHUMOCTh B MEpH-
on nmanaemun COVID-19 2020 roxy u ams paboTs
cyne6Hoi cucremsl Cunramypa. OCHOBHBIM HHHUIIH-
aTOpPOM T10 BBEJIEHUIO HEOTJIOKHBIX MEp BBICTYIIHII
BC Cunranypa. «26» mapta 2020 rona rinaBoit BC
Cunramypa ObUIO MIPUHATO MOpPYYEHHE B OTHOIIE-
HUM JalbHeWero (yHKIMOHUPOBAaHHUSA CyaeOHON
CUCTEMEBI CTpaHbBI B TMepuoja Kpusuca. lanHoe m0o-
pydYeHHE CONEP)KUT paszINdYHbIe MPEANHCAHUsA, OT-
MeTHM HaunboJiee HHTEPECHBIE U3 HUX. | TaBHBIM U3
HUX SIBISITIOCH TIPUHATHE PEIIEHUE O TOM, YTO CY/IBI
CuHramypa npoaospkaT padoty. B pamkax npodu-
JAKTUYECKUX MEpP, a TaKXKe C IEJBI0 MOBBIIICHHS
YpOBHS 0€30MMaCHOCTH HE TOJBKO JIUIl, YIaCTBYIO-
IIUX B JeJie, HO U KaK OTHEIbHO MOJYEPKHUBAIOCH
B BBILICYKa3aHHOM MOPYYEHUH, MeIiepcoHana (T.e.
MeZIpabOTHUKOB, KOTOPBIE OBLIN 3a/IeHCTBOBAHEI B
muksuaanuu nocueactsuii COVID-19). Bo Bpems
BCIIBIIIKA TAHASMHH TPOJOIDKHUIACH PACIIHPSATH-
Csl TpaKTWKa TMPUMEHEHUs WHQPOPMAIMOHHO-KOM-
MYHHUKAIIUOHHBIX TEXHOJOTMH Il TpPOBEAEHUS
ciymraHui. B 4acTHOCTH, B JaHHOM TIOPYYCHHUU
MIPENMUCHIBATIOCH, YTO CIyIIaHWA, B TIEPBYIO OdYe-
pens, IPOBOAIINCH MOCPeACTBOM He Toinbko BKC
i TeneOHHON CBS3W, HO U MYTeM PaCIIUPEHHS
MIPAKTUKH HWCIIOJIb30BAaHUS MHCHMEHHOW (HOPMBI
ocyliecTBieHus npaBocyaus. Kpome Toro, crout
o0paTuTh BHUMaHHE, YTO MOCIIETHEE U3 BHIIIETIepe-
YUCIIEHHBIX PEUICHUH 110 MIEPECMOTPy KPUTEPHEB K
MPUMEHEHHUIO MMCBMEHHOW ()OPMBI OCYILIECTBICHHUS
MIpaBOCYy U, HE OBLJIO €MMHOINYHON WHUIIMATUBOM
rmaBel BC Cunramypa, a crano pesyjibTataM co-
BMeCTHOU paboThl ¢ ['eHepanbHOU MPOKYpaTypoi
Cunrarypa, ropuanieckuM odmectsoM CrHTammypa
Y ICHUTEHIIUAPHON CITyX)007Hi.

B nmanHOM mopyueHuM coaepkaiauch Ipeanuca-
HUS ¥ B OTHOIIEHWH HETIOCPEACTBEHHO PaOOTHUKOB
CyJla B BUJIE MHCTPYKIIUH 110 OpraHU3aIiy ux pado-
ThI B LIEJISIX CHUYKCHUSI PUCKA MTEPEHOCa UH(PEKIUH,
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Cyne6nas cucrema Cunrarrypa (omsIT paboTs! B manaemuio 2020 roga)

B TOM 4YHCIIE, O IEPEBOJIE YaCTH COTPYIHHUKOB CyAa
Ha yJJaJICHHbIM peXXrM pabOThl, & B OTHOILECHHUH JIMIL,
MPOIOJIKABIIMX paboTaTh B 3[JaHUU CyZa, KaKk U B
OTHOILIEHUH MTOCETUTENEN CyZa, BBEIUCH AOMOIHU-
TeJIbHBIC caHuTapHbIe npeanucanus (https://perma.
cc/WATT-DBHN). B oTHomeHnn Tex cyneOHBIX
3acejaHui, M0 KOTOPBIM Y4acTHE C UCIOJIb30BaHU-
€M BUICOKOH(EPEHIICBI3N WK TeIeHOHHOU CBI3H
HEBO3MOKHO, r1aBa BC Cunramnypa BBeJ orpaHuye-
HUE Ha YHUCIIO TIpeicTaBuTeel ctopoH. Kpome Toro,
IIPOM30LLIN U3MEHEHHS U B 4acax IpHeMa CTOPOH
IyTeM YBEIMYEHUS] HHTEPBAJIOB MEX]y CIyIIaHUI-
MH, YTO B MUTOTE MPUBEIO K OOBEKTUBHOMY YBEJIH-
YEHHIO YacOB PaOOTHI 3AaHUN Cy/1a B IIETIOM.

C «27» mapta 2020 roga cynel CuHramypa Hava-
JIM U3[1aBaTh COOTBETCTBYIOIIUE JIOTIOJHHUTEIbHBIC
WHCTPYKIUHN UISI COTPYIHUKOB CyZa, B KOTOPBIX
coJiep>KaTcst moApoOHbIe TpeOoBaHMsI 00 MCIOIB30-
Baanu BKC u TenedoHHBIX KOHbEpEeHINH aIs pa3-
JIUYHBIX BUJIOB CIyIIAaHUW B 3aBUCHMOCTH OT Kare-
ropuu nena (https://perma.cc/KSCE-9YW4).

Mo Havana nanaemun B BC Cunramypa yxe
poBoAMINCH ciymanus B pexume BKC mo ot-
JIEJIbHBIM KaTETOpUsAM JIeJ, HaXOJSIIMMCSl Ha pac-
CMOTpPEHHH aNeJUILUOHHOIO cyga ¥ Bricokoro
CyJia, HO B CBSI3U C MPOU3OMIEIIINM KPU3HCOM TaKas
(dopma ciymanuii Obina pacimpeHa. OcoOeHHO-
CTBIO PACUIMPEHUS JaHHOTO (hopmara cTajio To, 9To
TEernepb BO BpeMsi Cy1eOHOTo Tmpoliecca Cyabu Oy ayT
HaXOIUTHCA HE TOJIBKO B 3a/IaX CyAECOHBIX pa3zOou-
paTenbCTB, PACIIONOKEHHBIX HETNOCPEACTBEHHO B
CyJle, HO M TaK)Ke IMCTaHIIMOHHO, HalpuMep, oMa,
Kak ¥ ocTaJbHble ydacTHUKU mpouecca (https://
perma.cc/WA7T-DBHN).

B kauectBe mporpamMMHOrO oOecredeHHs ISt
pabotsl BKC 0Oblia 3ajeiicTBOBaHa HE TOJBKO CIie-
nransHO paspadotanHas mwiardgopma «PTCs», HO U
BBeJly OOBEKTHBHOM Meperpy3Ku JaHHOW CUCTEMBI,
HauyuHas ¢ «30» mapta 2020 rona ciaylaHus CTaau
MIPOBOJIUTHCS C HMCIIOJIb30BAaHUEM OOIIETOCTYITHBIX
w1aThopM, TAKHX KaK «Zoom» H T.1I.

Heo6xomumo, opHako, OTMETWUTh, 4YTO, He-
CMOTpS Ha BBIIICTIEPEUUCIIEHHBIE MePHI, yke «05»
anpenst 2020 roga rnaBa BC Cunranypa Cynaapemt
MeHoH Obl1 BEIHYKICH IPUHATH HOBOE PACIIOpPsIKE-
HHE TI0 BOMIPOCAaM JalbHEHIIel padoThl CyneOHOM
cucteMsl B nepuof ¢ «07» ampens 2020 roma no
«04» mas 2020 ropa. 13 aHanu3a faHHOTO pacnopsi-
KEHHS CIEIyeT, YTO MPUHATHIX Mep NPOPIIAKTUKH
3apaxkenuss COVID-19 HenocratouHo, u B paboTy
CyneOHON CHCTEMBI BBOZASATCS JONOJIHUTENIBHBIE
OTpaHUYHUTETbHBIE TPEANICAHUS.

B cBete atux obcrositenseTB cynsl CuHramypa
B BHIIIEyKa3aHHBI BpPEMEHHOW OTpe30K (hakThye-
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CKM YaCTHYHO TEepPEeCcTalil paccMaTpuBaTh Jela, 3a
HCKIIIOYEHHEM TOJIBKO TEX CIIOPOB, KOTOPBIE HE Tpe-
OoBaJI OTJIAraTeIbCTB, U OISITh )K€ aKLIEHT Jesal-
Csl HA TOM, YTOOBI IO BOBMOKHOCTH PaCCMOTPEHHE
9THX JieNl OCYIIECTBIUIOCh ¢ mpuMeHeHneM BCK
WH TeneOHHON CBSI3H. J{7Is1 ompenenieHus eIMHOTO
MepeyHs Jiel, KOTOpble OBUIM OTHECEHBI K KaTero-
PHH HEOTJIOXKHBIX, HAa O(UIINATBHBIX CalTax CyJOB
OBLTH OITyOJMKOBAHBI COOTBETCTBYIOIIHE CITHCKH.
Bce ocTanpHbIe crIOpbl, KOTOpPBIE HE MOMAIN B yKa-
3aHHBIC CIIMCKH, IO YMOJYaHHIO IOJUIEKATH OT-
JIOXKEHUIO. YUMThIBas, 4TO (DAKTUYECKU KaxIoe
cyneOHOe J1eNo SBISeTCs YHUKAIbHBIM, ObUT Tpe-
YCMOTPEH HCKJIIOYUTENbHBIA MEXaHHU3M, COTJIaCHO
KOTOPOMY 10 3asIBJIEHHIO CTOPOH KOHKPETHBIN CIIOp
MOT OBITh IPU3HAHO HE TPEOYIOLINM OTIIaraTeIbCTB.

BBoannuce M AOMONHUTENIbHBIE OTPAaHUYCHHS
B YaCTH JIMYHOTO TIpreMa TPak/iaH, a TAKXKE MPHEM
BCEH, BXOJIIEH B CyJl KOPPECTIOHAECHIIUH, TIEPEBO-
JIAJICS] HA IUCTAaHIMOHHBIN PEKUM, T.€. B SIIEKTPOH-
HBIH BHJ WJIN Yepe3 MOYTOBBIE OTAEICHHUS CBS3H.
AHaOru4HO 0OCTOSIIO JEN0 M C MPHUEMOM Ioce-
TUTeNnel cyaa mo apyrum Borpocam (https:/perma.
cc/8WES-RVQ4).

Kpome  BhIIEEpeUHCIEHHBIX  HOBOBBEIIE-
HUM, MaHAeMusl OKasana BJIMSHHE M Ha IOPSAOK
¢dukcaiuu xoma cyneOHoOro 3acemanus. B cymax
Cunramypa, Kak U B cylax, K npumepy, AHIIHMN
n @panmysckoit PecrryOnmkoii 3amperieHa ayauo
— WJIM BUJEO3AIHCh CIYHIaHUHK 0e3 MOIydYeHHus co-
OTBETCTBYIOIIEH CaHKIIMU CO CTOPOHHBI cyaa. [lan-
HO€ OTpaHNUYCHHE MPOJOJDKUIO ACHCTBOBATh U IIPU
ucnonp3oBanuu BKC. Taxke, Tam, rae ciyrmaHus
nposoaarcs B pexxume BKC, mpomomxaror npu-
MEHSTBCS BCE CyAeOHblEe IpaBUiIa KacaroLIHecs
OeKIBI U dTHKEeTa. OHAKO, OBUTM HUBETUPOBAHEI
TaKue [IEPEMOHUANIBHBIC JIEMEHTBI, KaK HE00X0 -
MOCTh BCTaBaTh B Hadaje WIM B KOHIIE CIIyIIaHHUS,
WM BCTaBaTh MPH OOpaIleHNH B CY/I, KaK 3TO ObLIO
NPEAYCMOTPEHO NpH (PU3NIECKOM MPUCYTCTBHU B
3aje cyJa.

C «08» uronsa 2020 ronma ciymaHus Ho 00Jb-
MIMHCTBY Jie ObUH B0300HOBIEHBI. UTOOKI 3hek-
TUBHEH paccMOTpeTbh OOBEKTUBHO M30BITOYHO Ha-
KOTUJICHHBIE MaTephalibl cyaeOHbIX nen, cyasn BC
CuHranypa HpUHSIM PELIEHHE O TOM, YTOOBI HE
YXOIIUTh B CBOU TPAJAUIIUOHHBIE €XKETOJHBIE OTITY-
CKa B MIOHE, M TaKasi MPaKTHUKa HaIlIa TOAJIEPKKY B
CyneOHBIX cocTaBax roCyJapCTBEHHBIX cynoB CHH-
ramypa.

[MogBoas utoru paboThl yaleHHBIX CIyIIaHUMH,
riaBa cyneOHON cucTeMbl 0OpaTWi BHUMaHHE Ha
MOJIOKUTENIbHBIE OT3BIBBI 00 MCIIOJIB30BaHUHM BH-
JIe0 U TeJIEKOH(EPEHIICBSA3U IJIsl IPOBEACHHUS CIIy-
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IaHui BO BpeMsi Kpusuca. [lo obmemy MHEHHIO,
JUCTAaHIIMOHHBIE CIyIIaHUs OBUTH yIOOHBL, 3 dex-
THUBHBI 110 5KOHOMHH BPEMEHHU Ha Y4acTHs B HUX U
MPEJICTABIISLIN CO00M Ba)KHOE CPEICTBO, C IIOMO-
B0 KOTOPOTO CYIBI MOTJIH MOICPKUBATE JOCTYII
K [IPaBOCY IUIO.

B cBeTe HEOOXOIMMOCTH COXpaHEHUE Mep Ipe-
JIOCTOPOKHOCTH CYJIbI TIPOJOJIKIIIA HCIIOIh30BaTh
BUJICO U TENCKOH(EPESHIINH JIJIS Pa3IMYHBIX CIyIIa-
guit ¥ nocie «01» uroust 2020 roxa.

3akiaouenune

[TonBoas UTOr MO ONMMCAaHHOMY OIBITY CyAEO-
HoU cuctembl CHHramypa, OTMETHM, YTO, KaK 000-
CHOBAaHHO MOMUYEpKHYN mpodeccop M.A. AneHOB:
«CKU3Hb TpeOyeT CBOEBPEMEHHOI'O HCIIOJIb30BAHUS
TEXHOJIOTMYECKUX HOBLIECTB MPAKTUYECKH BO BCEX
cdepax», 1axke «B TaKOW KOHCEpBaTUBHOU cdepe,
KaK CyAoIpon3BOACTBO» (AseHoB, 2013:72). bius-
KYI0 o3unuto 3auumaetr u M. [lananusd: «y4uuteiBast
pacnpocTpaHeHne lHTepHeTa, BHeApeHHE DJJeK-
TPOHHBIX MOJIENEN B3aUMOAECHCTBUS CYIOB U TAKY-
HIMXCS, MHOTHE TPOOJIEMBI B TOM IUTaHE PELIaloTCs
ropaszo serde» (XKyiikos, 2016:22).

Cynebnas cucrema CuHramypa Ha JaHHBINA
MOMEHT SIBJISIETCSI OIHOW M3 Hamboliee BHICOKOTEX-
HOJIOTMYHBIX MOAEJEH MpaBocyaus, U Oosee IBaj-
HATWJIETHUH OMBIT BHEIPEHHS TaKMX MEXaHH3MOB
TOJILKO JIOMOJIHUTENHFHO HOAYEPKUBAET 3TO 00CTOSI-
TenbcTBO. IToBceMecTHBIN onbIT npuMeHeHuss BKC
y>K€ IIarHyJ Jajublie ¥ B HACTOSIIMA MOMEHT IO-
3BOJISIET y4acTBOBAaTh B CyAEOHOM 3aceJaHuu, He
BBIXOJS M3 JOMa HE TOJBKO TSKYIIUMCS, HO H Cy-
IpsiM. boree TOro, 3TOT MOAXOM HE OTPAaHUYUBAET
MECTO HaXO0)KJIEHUSI CTOPOH M MO3BOJISIET y4acTBO-
BaTh B CyAE€OHOM Ipolecce, HaXosICh 3arpaHuLeH.
Kpome TOro, mpuMmeHeHune aBTOMAaTH3MPOBAHHBIX
TEXHOJIOTHH, KaK B OTHOILIEHUH IOKYMEHT0000poTa

IIyTeM MOBCEMECTHOI'O IIepeBoJa ero B nuppoBoi
¢dopmar, Tak 1 aBTOMATHU3aLUK MIPOIECcCa OTCIICKHU-
BaHUs IPOLECCYaJbHBIX CPOKOB Xo0Ja CyaeOHOro
3acefaHus], BBI3BIBAIOT €lle OONbIIMH HHTEpEC K
N3YYCHHIO TAKUX TEXHOJOTMYCCKUX pemeHm‘/'l, HO-
CAIIMX YHUBEPCAIBbHBIN XapakTep, ¢ TOYKU 3PEHUs
HX BO3MOXXHOM MMIUIEMEHTAUN B OT€YECTBEHHOM
[IpaBOCYINH.

OtnensHO oOpamiaer Ha cebs BHUMAaHUE YCKO-
PEHHBIM U OJHOBPEMEHHO CIIaX€HHBIA MOJXOJ B
coBMecTHO# pabote BC Cunranypa, I'eHepanbHOI
MIPOKYpaTypsl ¥ NPOQEeCcCHOHAIFHOTO cOo001IecTBa
B nepuog manaemun 2020 roma. IlpeacraBnsercs
HMHTEPECHBIM OIBIT pa3JIeNIEHUs BCEX KaTeropui Jien
Ha HE TEPIIIMX OTJIAaraTelIbCTB U Ha OCTaJILHBIC
JieJila ¢ BO3MOXKHOCTBIO TIEPECMOTpa COZepKaTelhb-
HOTO HAIllOJHEHM JaHHBIX TPYII B 3aBUCUMOCTH OT
SMUAEMHUOJIOTHYECKON CUTYyallH B CTPaHe, a TaKXkKe
C Y4€TOM BO3MOKHOCTH MPEAOCTABICHUS TIPaBa JH-
LlaM, Y4acTBYIOIIUM B Jiej€, BHE 3aBUCHUMOCTH OT
OTHECEHUS KOHKPETHOTO JIeNa B Ty HIIU HHYIO FPYyII-
Iy, KaK TOBOPUTCA «B MHAWMBUAYAJIbHOM IOPAIKEY,
aKTHBHO y4acTBOBaTh B BbIOOpe (opMbl, criocobax
1 CPOKax 3alUThI CBOMX IIPaB.

B 10 ke Bpems oOpamjaer Ha ce0s BHUMaHHE
NepBOHAYaJbHasl HEAOCTATOYHOCTh IOJATOTOBKH
IIpoLeCCYaNbHOIO 3aKoHonaTenscTBa CuHramypa
K oJ100HOTO poja Gopc-MaKOPHBEIM 0OCTOSTEINb-
CTBaM, Kak MHHHMYM, B IIOHUMaHUU OCHOBHBIX
anropuTMoB neiicteuii. Hampumep, B BuIe He-
00XOIMMOCTH JOTIOJHEHHs TPOIECCyalbHBIX KO-
JIEKCOB IOJIO)KEHUSIMH O HOBBIX OCHOBAHMSAX IS
MIPUOCTAHOBIIEHUS MTPOU3BOJACTBA MO JENY B CHITY
HACTYIUICHHSI 4YPE3BbIYAMHBIX CHUTyallMii, a Tak-
e BBIPA0OTKE MOMONHUTENBHBIX TapaHTHUH IJis
TSOKYIIUXCS B BUAC INPUOCTAHOBICHUS TECUCHHS
MpolieccyalbHBIX CPOKOB, TaKUX KaK JJIA MOJA4H
3asiBJICHUH B Cy I, sl 00KaIOBaHUs Cy1eOHBIX aK-
TOB U T.J.

Jluteparypa

AnenoB M. A., BHenpenne B KazaxcraHe 3JI€KTpOHHOTO MPaBOCYIUsS: HOPMAaTHBHAs OCHOBA WM MEPCHEKTHUBHI // YHHUBEpCHU-
teT KA3T'HOY. — Acrana: IIpaBo u rocymapctso, 2013. Ne 3 (60). C. 71-73.

Cornie Ng. Integrated Electronic Litigation System (iELS) for the Singapore Ludiciary. URL: http:// mstreamlegal.com/ up-
loads/ upload_ legal research_ centre/ Integrated% 20Litigation% 20system.pdf.

XKyiikos B., bopucosa E., ['onmosko JI., bounep A., SIpkos B., Adanacees C., [lamun C., [Tanammsa M., Taii }0., CMmonsHUKOB
J. Pedopma cynoyctpoiictBa B Poccun: HOBBII 5Tan // 3akoH. — M.: 3akon, 2016, Ne 11 C. 20-34.

3opekuH B. [I. BykBa n nyx Koncrurymmu // Poccuiickas razera. — M.: Poccuiickas rasera, 2018. Ne 7689 (226) // CIIC Kon-

cynpranTtlloc.

In the Supreme Court of the Republic of Singapore Registrar’s Circular No. 3 of 2020 (Mar. 27, 2020) (Supreme Court Circu-

lar), https://perma.cc/KSCE-9Y W4.
Legislation, CRT, https://perma.cc/2XMY-P6D8.

Malik, Walled Haider. Judiciary-Led Reforms in Singapore: framework, strategies and lessons. The World Bank, 2007. P. 53.

85



Cyne6nas cucrema Cunrarrypa (omsIT paboTs! B manaemuio 2020 roga)

Media Release, Supreme Court, State Courts and Family Justice Courts to Hear Only Essential and Urgent Matters from 7 April
to 4 May 2020 (Apr. 5, 2020), https://perma.cc/8WES-RVQ4.

Message from Chief Justice Sundaresh Menon, The Singapore Judiciary’s Response to COVID-19 (Mar. 26, 2020), https://
perma.cc/ WA7T-DBHN.

MomotoB B. B. CripaBesIMBOCTb U 1[€7€CO00PA3HOCTh B aHIIIO-aMEPUKAHCKOW M KOHTHHEHTAIbHO-EBPOIEHCKOIl MPaBOBBIX
cUCTeMax: MocTaHOBKa mpobiemsl // Poccuiickoe mpaBocymue. 2017. Ne 12. C. 16-24.

Lim Seng Siew. The Role of Service Bureaux in EFS. URL: http:// www.lawgazette.com.sg/ 2000-2/ Feb00-20.htm.

Pemernsk B.M. Undopmarronnsie TexHoJIOTHU B cyneOHOU cucteme Cunramypa // Mudopmarnmonnoe mpaso. 2012, N 2.
C. 21 — 24 // CIIC Koucynprantl Inroc.

Poros . U. PedopmupoBanme — 1o npHHIMITY BepXOBeHCTBa npasa // FOpuaudeckas raszera. 2016. Ne 130.

Singapore Judicial System, Supreme Court of Singapore (last updated June 7, 2019), https://perma.cc/Z2SX- UFCL.

Tan Siong Thye. Senior District Judge Subordinate Courts of Singapore. Current reforms in Asean countries — lessons and ex-
periences. The Singapore’s experience. URL: http: // www.aseanlawassociation.org/ 10GAdocs /.

URL: http:// app.supremecourt.gov.sg.

Walker J., Watson G.D. New Technologies and the Civil Litigation Process. Common Law General Report. Osgoode Hall Law
School York University, Toronto (Canada) http: // research.osgoode.yorku.ca/ iapl2007.

Wong Peck. eJustice-Transforming The Justice System. URL: http:// www.aija.org.au/ Law& Tech%2008/ Papers/.

Woolf H.K. Access to justice — Final Report to the Lord Chancellor on the civil justice system in England and Wales. London,
1996 https://www.goodreads.com/book/show/1632182.Access_to_Justice.

References

Alenov M.A., Implementation of e-justice in Kazakhstan: regulatory framework and prospects // KAZGUU University. —
Astana: Law and State, 2013. No. 3 (60). S. 71-73.

Cornie Ng. Integrated Electronic Litigation System (iELS) for the Singapore Ludiciary. URL: http: // mstreamlegal.com/
uploads / upload legal research center / Integrated% 20Litigation% 20system.pdf.

Zhuikov V., Borisova E., Golovko L., Bonner A., Yarkov V., Afanasyev S., Pashin S., Patsatsiya M., Tai Yu., Smolnikov D.
Reform of the judicial system in Russia: a new stage // Zakon. — M .: Zakon, 2016, No. 11 S. 20-34.

Zorkin V.D. The letter and spirit of the Constitution // Rossiyskaya Gazeta. — M .: Rossiyskaya Gazeta, 2018. No. 7689 (226)
/I SPS ConsultantPlus.

In the Supreme Court of the Republic of Singapore Registrar’s Circular No. 3 02020 (Mar. 27, 2020) (Supreme Court Circular),
https://perma.cc/K5SCE-9YW4.

Legislation, CRT, https://perma.cc/2XMY-P6D8.

Malik, Walled Haider. Judiciary-Led Reforms in Singapore: framework, strategies and lessons. The World Bank, 2007. P. 53.

Media Release, Supreme Court, State Courts and Family Justice Courts to Hear Only Essential and Urgent Matters from 7 April
to 4 May 2020 (Apr. 5, 2020), https://perma.cc/8WES-RVQ4.

Message from Chief Justice Sundaresh Menon, The Singapore Judiciary’s Response to COVID-19 (Mar. 26, 2020), https://
perma.cc/ WA7T-DBHN.

Momotov V.V. Justice and expediency in the Anglo-American and continental-European legal systems: problem statement //
Russian justice. 2017.No. 12.P. 16-24.

Lim Seng Siew. The Role of Service Bureaux in EFS. URL: http: // www.lawgazette.com.sg/ 2000-2 / Feb00-20.htm.

Reshetnyak V.I. Information technologies in the judicial system of Singapore // Information law. 2012. N 2.P. 21 — 24 // SPS
ConsultantPlus.

Rogov L. 1. Reforming according to the principle of the rule of law // Legal newspaper. 2016. No. 130.

Singapore Judicial System, Supreme Court of Singapore (last updated June 7, 2019), https://perma.cc/Z2SX- UFCL.

Tan Siong Thye. Senior District Judge Subordinate Courts of Singapore. Current reforms in Asean countries — lessons and
experiences. The Singapore’s experience. URL: http: / www.aseanlawassociation.org/ 10GAdocs /.

URL: http:// app.supremecourt.gov.sg.

Walker J., Watson G.D. New Technologies and the Civil Litigation Process. Common Law General Report. Osgoode Hall Law
School York University, Toronto (Canada) http: // research.osgoode.yorku.ca/ iapl2007.

Wong Peck. eJustice-Transforming The Justice System. URL: http:// www.aija.org.au/ Law& Tech%2008/ Papers/.

Woolf H.K. Access to justice — Final Report to the Lord Chancellor on the civil justice system in England and Wales. London,
1996 https://www.goodreads.com/book/show/1632182.Access_to_Justice.

86



ISSN 1563-0366, eISSN 2617-8362 3an cepuscel. Nel (97). 2021 https://bulletin-law.kaznu.kz

IRSTI 10.91 https://doi.org/10.26577/JAPJ.2021.v97.11.09

D.B. Makhambetsaliyev

Al-Farabi Kazakh National University, Kazakhstan, Almaty,
e-mail: mahambetsaliev@mail.ru

CONSERVATIVE IDEOLOGY IN THE U.S. SUPREME COURT
IN THE 21ST CENTURY

At the beginning of the new millennium, the United States entered a new Republican Party cycle.
The competition between the two leading parties in the 2000 elections was more acute than ever. It even
resulted in a protracted constitutional and political crisis, when the U.S. Supreme Court had to stop the
prolonged recounts in Florida (five votes in favor, four against), which was beneficial to the Republican
parties. However, the Republicans managed to strengthen their future positions, and Democrat Barack
Obama replaced Republican George W. Bush in the White House only after his two presidential terms.

Should understand American constitutional judicial lawmaking primarily as the Supreme Court’s
lawmaking as the activity of processing, interpreting, applying, and repealing regulations. Lawmaking
activities aim to fill the gaps in legislation and reflect the objective needs of public life. Hence the impor-
tance of constitutional judicial lawmaking in human rights and other areas of legal regulation.

As a legal tool, the U.S. Supreme Court uses procedural requirements and arguments in relatively
(and specifically) undeveloped and unmodified legislation. The basis of constitutional lawmaking is the
U.S. Supreme Court’s role in overseeing the implementation of judicial procedures. The requirement to
comply with the procedural guarantees included in the U.S. Constitution’s text, which coincide with
common law’s procedural requirements, is given the meaning of constitutional principles by the U.S.
Supreme Court.

Thus, there was no reason for conservatism’s full triumph in the early 21st century, as in the last
decade of the 20th century. This celebration is not visible in the activities of the Supreme Court. Due to
the death of W. Rehnquist in 2005, John Roberts, whose biography was very similar to Rehnquist’s in
terms of close ties to the Washington bureaucracy, filled the Chairman’s vacancy.

The Supreme Court of the United States in national minorities’ rights until the 2000s, despite the turn
to constitutional judicial conservatism, did not move to a complete activism revision. The Court’s main
goal was not to attack affirmative measures but to interpret state regulation’s doctrinal grounds, such as
equal protection by law and due process. Still, conservative courts failed to change the role and reformat
the meaning of doctrines.

Key words: conservative ideology, conservatism, U.S. Supreme Court, constitutional judicial doc-
trines, U.S. Constitution, dissenting opinions of U.S. Supreme Court justices, conservative decisions of
the U.S. Supreme Court.

A.B. MaxambeTcaanes

OA-Dapabu atbiHaarbl Kasak YATTbIK, yHMBepcuTeTi, KasakcraH, AAMaThl K.,
e-mail: mahambetsaliev@mail.ru

21 facbipaarbl AKLL >koFapfbl COTbIHAAFbl KOHCEPBATUBTI MAEOAOTUS

JKaHa MbIHXbIAABIKTbIH, 6acbiHaa AMepuka Kypama LLTattapbl Pecny6AmnKaAbik, NapTUsiHbIH, XKaHa
UMKAIHE Kipai. 2000 >KbIAFbI CarAayAa €Ki KeTeklli napTust apacbliHAAFbl GACEKEAECTIK GypbIHFblAAH
Aa eTKip 60AAbl. ByA TinTi y3akka CO3bIAFAH KOHCTUTYUMSIABIK XKOHE CasiCM AaFAApbICKa OKEeAAI,
oHaa AKLL >Xoraprbl CoTtbl DAopUAaAaFbl AQYbICTapAbl KaiiTa CaHayAbl TOKTaTyFa MaX6yp GOAAbI
(6ec paybic, TOPT Kapchbl), OYA pecrnyOAMKaAbIK, MapTUsAapra nanaasbl GOAAbl. AAaiiaa, GoaaliakTa
pecnyOAMKaLLbIAAADP 63 MO3ULIMSIAAPbIH HblFalTa aAAbl, aA Aemokpat bapak Ob6ama pecrny6AmKatlbIA
Axkopax Y. Byl TblH OpHbiHa AK, yire eki Npe3aMAEHTTIK Mep3iMHEH KeniH FaHa KeAAi.

AMepurKaHAbIK, KOHCTUTYUMSIABIK, 3aH, WbIFAPYAbl, €H, arAbiMeH, XKoFapFbl COTTbIH 3aH, LWbIFApPybIH
epexxeAepAl 6HAEY, TYCIHAIPY, KOAAQHY >KOHEe >KOI KbI3MeTi peTiHAe TYCiHy Kepek. 3aH LWbIFapy
KbI3METi 3aHHaMaAaFbl OAKbIAbIKTAPAbIH OPHbIH TOATbIPYFa >XOHEe KOFaMAbIK ©MIpAiH OObeKTMBTI
KaKETTIAIKTepiH KepceTyre 6GarbliTTaAFaH. byA aaamM KyKbIKTapbl CaAaCbHAQFbl >KOHE KYKbIKTbIK,
petTeyAiH 6acka cararapbiHAarbl KOHCTUTYLMSIAbIK, COT 3aHbIHbIH, MaHbI3ABIAbIFbIH GiAAIPEAI.

3aHabl kypana peTiHae AKLL XKoraprbl CoTbl NpoLLeAYPaAbIK, TaAaNTap MEH ADAEAAEPAT AaMblMaFaH
>KOHe e3repMereH 3aHAapFa KaTbICTbl ()kHE HAKTbl) KOAAAHAAbI. KOHCTUTYLMSAbBIK, 3aH, LWblFapyAblH
Herizi — AKLL >oraprbl CotbiHbiH, COT npoueAypasapbiHblH OPbIHAAAYbIH GaKblAAyAafbl POAI.
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2KaAnbl 3aHHbIH NpoueAypaAblk, TaAanTapbiHa calkec KeAaeTiH AKLL KOHCTUTYUMSICBIHBIH, MOTIHIHAETI
NnpoueAypanbik KeniAaikTepai caktay TarabbiH AKLL XKoraprbl CoTbl KOHCTUTYLMSIAbIK, MPUHLMITEPAIH,
MarblHacblHa 6epeai.

Ocblinaniiia, 20 FaCbipAblH COHFbl OHXKbIAAbIFbIHAAFbIAAM 21 FacbipAbIH 6acbiHAQ KOHCEPBATM3MHIH,
TOAbIK, >KEHiCiHe Heri3 60AfaH >XOK. bya mepeke XXorapfbl COTTbIH KbI3MeTiHAE kepiHOerai. 2005
>KbIAbl Y. PEHKBUCTTIH KalTbiC GOAYbIHA GalAaHbICTbI, AXKOH PobepTtc, oHbiH emMipbasiHbl BalumHrrox
GIOPOKPATHSACHIMEH TbIFbI3 GalAaHbIChbl >KafblHaH PeHKBMCTNEH eTe ykcac GOAAbI, TeparaHblH 60C
OpPHbIHA KeAA|.

AKLLI-TbiH >Korapfbl COTbl YATTbIK, a3WbIAbIKTAPABIH KYKbIKTapbl mMaceAeci 6onbiHwa 2000
>KbIAAAPFA AEMIH KOHCTUTYLMSIAbIK, COT KOHCepBaTM3MiHe 6eT 6ypraHbIMeH, OEACEHAIAIKTI KanTa
Kapayfa kelkKeH >OK. COTTblH Heri3ri mMakcaTbl OH ©peKeTTepAi CblHFa aAy eMecC, MeMAEKeTTIK
peTTeyAiH 3aHAAPMEH >X8He NpOLleAYpPaAapMeH TeH KOPFaAybl CMSIKTbl AOKTPMHAAbIK, HerizaepiH
TYCIHAIPY 60AABI. AAaAQ, KOHCEPBATMBTI COTTAP AOKTPMHAAAPADIH POAIH ©3repTirn, MarbIHAChIH KanTa
Kypa aAMaAbl.

Ty#iH ce3aep: KoHcepBaTUBTI naeoAorms, koHcepBaTnam, AKLL YKorapfbl CoTbl, KOHCTUTYLIMSABIK,
cot aokTpuHaaapbl, AKLL KoHctutyumscsl, AKLL DKoraprbl CoTbl CyAbSIAAPbIHbIH, epekLue MnikipAepi,
AKLL >Xofrapfbl COTbIHbIH KOHCEPBATMBTI LWeLliMAepi.

A.b. MaxambeTcaanes*

Kasaxckuii HauMOHaAbHbIN YHUBEPCUTET MMeHW aab-Dapabu, KasaxcraH, r. AAMaThl,
*e-mail: mahambetsaliev@mail.ru

KoHcepBaTHBHasi uaeoAorus B BepxoBHom cyae CLLUA B 21 Beke

B Hauane HoBoro TbicsauyeneTnst CoeanHEHHble LLITaTbl BCTYNMAM B HOBbIM LIMKA Pecrny6AnkaHcKon
naptmun. KoHKypeHUMsS MEXXAY ABYMS BEAYLLMMI MapTUsaMM Ha Bbibopax 2000 roaa 6bira GoAee 0CTpoi,
Yyem Korpaa-An6o. ITo Aaxe MPUBEAO K 3aTSXKHOMY KOHCTUTYLIMOHHOMY M MOAUTUUECKOMY KPU3UCY,
koraa BepxoBHbii cya CLLA 6biA BbIHY>KAEH MpekpaTuTb 3aTsiHYBLUMECS MepecyéTbl FOAOCOB BO
dAropuae (MATb FOAOCOB 33, YeTbIpe MPOTMB), UTO GbIAO BBIFOAHO pecrnyBAnKaHCKMM napTuam. OAHaKO
B AdAbHelLIeM pecrnybAMKaHLaM YAAAOCh YKPEnUTb CBOM MO31LUMK, U Aemokpat bapak Obama cMeHmA
pecnyb6ankaHua Axxopaxa Y. byw B beAoM AOMe TOAbKO MOCAE ABYX MPE3NAEHTCKUX CPOKOB.

CaeayeT MOHMMATb AMEPUMKAHCKOE KOHCTUTYLIMOHHOE MPaBOTBOPYECTBO MpPEXAE BCero, Kak
NpPaBOTBOPYECTBO BEpXOBHOIro cyAa Kak AeSTEAbHOCTb M0 0O6PabOTKE, TOAKOBAHMIO, MPUMEHEHMIO U
OTMEHe HOPMATHBHbIX aKTOB. 3aKOHOTBOPUECKAs AEATEALHOCTb HanpaBA€Ha Ha BOCMOAHEHHe NPo6eAoB
B 3aKOHOAQTEABCTBE M OTpaXKeHWe OOBLEKTMBHBLIX MOTPEOHOCTEN 0OWecTBeHHOM >KM3HKU. OTcioaa
BbITEKAET BaXKHOCTb KOHCTUTYLMOHHOIrO CyA€6HOrO MpaBoOTBOPYECTBA B 06AACTM MpPaB YeAOBeKa M
APYrnx cpepax NpaBoOBOro PeryAMpoBaHMsl.

B KkauectBe lopuamueckoro MHCTpymeHta BepxosHbit cya CLLUA wmcnoab3yeT npoueaypHble
TpeboBaHMS M apryMeHTbl B OTHOCUTEAbHO (M KOHKPETHO) HEepasBUTOM MU  HEU3MEHEHHOM
3aKoHoAaTeAbCTBe. OCHOBOM KOHCTUTYLIMOHHOIO 3aKOHOTBOPYECTBA SBASIETCS POAb BepxoBHOro cyaa
CLLIA B Hap30pe 32 OCYLLECTBAEHMEM CYyAeOHbIX NpoueAyp. TpeboBaHue COOAIOAEHMS MPOLLECCYaAbHbIX
rapaHTun, coaepkawmxca B Tekcte KoHctutyummn CLLIA, KOTOpble COBMNaAIOT C NPOLEeCCyaAbHbIMM
TpeboBaHusIMM 06Llero npasa, npuaaétcs BepxoBHbiM cyaoM CLLIA cMbICAY KOHCTUTYLMOHHbIX
MPUHLIMMOB.

Taknm 06pa3om, He ObIAO HMKAKMX OCHOBaHUM AAS MOAHOTO TpMyMda KOHCepBaTM3Ma B Havane
21-ro Beka, Kak B nocaeaHee aecatuaetve 20-ro Beka. JTOT NMPasAHWK He BMAEH B AESTEAbHOCTU
BepxoBHoro cyaa. B cesi3u co cmepTtbio Y. Perksucrta B 2005 roay AxxoH PobepTc, ubs Guorpadgms
OblAa OUeHb Moxoxka Ha 6uorpaduio PeHKBMCTA C TOUKM 3pEHUs TECHBIX CBSI3EM C BaLLUMHITOHCKOM
6lIOpOKpaTHEN, 3aMOAHMA BaKaHCUIO MPEACEAATEAS.

BepxoBHbiii cya CLLA B Bonpoce 0 npaBax HaLUMOHAAbHbIX MEHBLUMHCTB BNAOTb A0 2000-x roA0B,
HEeCMOTPS Ha MOBOPOT K KOHCTUTYLIMOHHOMY CyAeOHOMY KOHCEepBaTM3My, He Mepelléa K MOAHOMY
NepecMoTpy akTvBM3Ma. [AaBHAs LEAb CyAQ COCTOSIAQ HE B TOM, UTOGbl KPUTMKOBATH MO3UTMBHbIE
Mepbl, a B TOM, YTOObl TOAKOBaTb AOKTPMHAAbHblE OCHOBaHWSI FOCYAAPCTBEHHOIO PEryAMpOBaHMs,
TaKMe KaK paBHas 3alliMTa 3aKOHOM M HaaAexkalas cyaebHas npoueaypa. OAHAKO KOHCEPBATHBHbIM
CyAaM He YAAAOCb U3MEHUTb POAb M NepeddOPMATUPOBATL CMbICA AOKTPUH.

KAloueBble cAOBa: KOHCepBaTMBHAS WMAEOAOTMS, KOHCepBaTu3Mm, BepxosHbit cya CLLUA,
KOHCTUTYLMOHHble cyaebHble AOKTpuHbI, KoHcTuTyums CLUA, ocobble MHeHusi cyaeit BepxoBHoro
cyaa CLLUA, koHcepBaTtuBHble pelueHns Bepxosroro cyaa CLLA.
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Introduction

Since the early 1980s, the Supreme Court of the
United States has sought to narrow (reduce, weak-
en) the guarantees of citizens’ constitutional rights,
primarily the rights formulated and recognized by
judges during the strategy of judicial activism. To
this end, the Court consistently revised constitutional
judicial doctrines by applying textualism techniques
(and other «ingredients» of judicial conservatism).

The concept of «judicial conservatism» when
applied to the analysis of the activities of justices
of the U.S. Supreme Court looks overly politicized
but reflects real political and legal positions. The
concept is multi-faceted and represents a system of
views, methods, and practical actions with these ele-
ments’ interdependence. Can attribute the following
factors to the main ones:

- Commitment to textualism as a mechanical
(literal) interpretation of the U.S. Constitution, ju-
dicial self-restraint, and originalism as complemen-
tary textualism conceptual approaches;

- Borrowings from the concept of legal formal-
ism with its varieties of «analytical jurisprudence»
and «legal process», rejection of sociological juris-
prudence, «legal realism» and «judicial activism»;

- Emphasis on the «classical» values of free
enterprise with an apology for the inviolability of
property and freedom of contract, and, as a result, a
negative attitude to state interference in the space of
market relations, especially the Federal government;

- Rejection of judicial lawmaking as the power
of judges in the process of interpretation to create
legal structures to eliminate gaps in legal regulation;

- A conservative political and legal ideology
based on the declared independence from public
pressure on the Court; non-recognition of a wide
range of constitutional rights and their restriction by
the «fundamental rights» (property and freedom) of
citizens;

- Refusal in words in contradiction with the
implementation of lawmaking in the form of legal
fiction (Lindquist 2012: 10-12), emphasizing limit-
ing the jurisdiction of Federal courts.

Materials and methods

The object of scientific research is conserva-
tive judicial law-making in the United States as one
of the US Supreme Court’s functions. Scientific
work’s methodological basis is a set of general sci-
entific and special methods of studying phenomena
and processes: the historical and legal method, the
functional and sociological method, the compara-

tive-legal method, the logical method, analysis and
synthesis, induction, and deduction.

The scientific article is based on the study of
English-language sources, including materials of ju-
dicial practice, some of which were not previously
used by domestic specialists.

Results and discussion

The complex historical and theoretical nature
of scientific research predetermined the use of
various normative sources. Still, the U.S. Constitu-
tion with amendments, the U.S. Supreme Court’s
decisions on the main areas of law-making activ-
ity were of particular importance. It is necessary
to highlight the specific significance of judges’
special opinions, which are auxiliary sources that
allow us to analyze the motivation for making ju-
dicial decisions.

Judicial conservatism has developed throughout
constitutional history since the formation of the U.S.
state. There is a coincidence of traditional conserva-
tive values of previous periods and modern values
of judicial conservatism. For example, the revival as
the only genuine negative concept of human rights,
based on an individualistic worldview and non-
interference of the state in the so-called «space of
freedomy. This proves the stability of the ideologi-
cal and legal basis and the stability of the practice of
judicial conservatism.

By the beginning of the 21st century, judicial
conservatism elements were more clearly embod-
ied in constitutional practice, primarily weakening
constitutional rights — guarantees due to their nar-
row interpretation. This was the case in criminal
proceedings and administrative proceedings, for ex-
ample, the restriction of the right to judicial review
concerning recipients of social benefits (Rossum
2006: 8).

Judicial conservatives oppose the interpretation
of equal protection of laws as allowing for legal dif-
ferentiation, even though traditional differentiation
is one of the realities of rights.

At the center of the judicial conservatives, ° ef-
forts were adopting decisions to destroy, equal to
other fundamental rights in importance and consti-
tutional guarantees.

The above signs of judicial conservatism are not
exhaustive. The above symptoms of judicial conser-
vatism are not thorough. Besides, the last obstacle
is politicization when discussing the most important
constitutional issues. Moreover, in its conservative
composition, with a numerical predominance of
judges with conservative views, the U.S. Supreme
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Court agreed on some problems with recognizing
individual rights and social programs in the «era of
activismy.

The concept of «new rights» is subject to evo-
lutionary development. In the U.S., the idea of four
generations of rights (personal, political, socio-eco-
nomic, collective) is not in demand, as are other Eu-
ropean concepts of human rights. In the 1940s and
1970s, human rights types, particularly social and
economic requests, were intensively discussed. Still,
at the present stage, the problem of classification of
rights has lost its relevance due to the weakening
of interest in the previous models of the so-called
«social state» (Safonov 2007).

Since the early 1970s, the focus has been on the
right to privacy and its derivatives. A group of these
rights, which have received a very vague formulation
of «new rightsy», gradually acquires the meaning of
the legal «Institute of privacy». There is an opinion
that their discussion is a departure of the Court from
pressing problems. We must, however, immediately
recognize that the dispute about privacy and new
rights is essential not only in connection with the
massive violations in the sphere of «personal space»
and «private life» that take place but also for reasons
related to the foundations of constitutionalism, the
interpretation of the U.S. Constitution and the desire
to give constitutional development a new impetus.
Another issue is always «hovering» over the U.S.
Supreme Court’s discussion on sexual minorities’
rights, euthanasia, the right to appeal against police
actions, etc. What should consider society’s interests
and the state the highest state interests, and which
rights of citizens are inviolable for state intervention
(restrictions)? These issues are mutually determined
by each other. The interpretation and creativity of
judges select the solution to the problems of judicial
practice.

Noting the heterogeneity of aspirations and plu-
ralism of views of the U.S. Supreme Court justices,
it is impossible, firstly, to ignore the division into
judicial liberals-activists and judicial conservatives,
and, secondly, not to recognize the prevailing trend
of the strategy of judicial conservatism. It is clear
to all American law researchers that without con-
sidering the political and legal approach of judges
as factors influencing the judicial function’s imple-
mentation, it is impossible to carry out a legal analy-
sis of the Supreme Court’s activities (Pozner 2008:
371-372).

The influence of individual preferences and
views of judges, judicial neutrality in the political
sense, as a component of the U.S. Supreme Court
judges’ professionalism also occurs. However, in
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our opinion, political and legal ideology is an es-
sential factor in the interpretation and lawmaking
activities of the U.S. Supreme Court. Although it
is in demand, it is impossible to limit itself to the
U.S. Supreme Court’s normative analysis, allegedly
acting outside of ideology and politics. «Mechani-
cal» or «challenging constructivist»y interpretation
and application of textualism are indeed an essential
part of the U.S. Supreme Court’s modern judicial
conservatism, but only a part. Equally fundamental
goals and values, such as reducing the list of rights
protected by the Constitution; the desire to weaken
the constitutional guarantees of the so-called «new
rights» legalized by The Court in the era of judicial
activism.

To characterize judicial conservatives and ju-
dicial liberal activists, the «party trail» is also es-
sential. The division between judicial conservatives
and judicial liberals largely coincides with the polit-
ical division between Republican Party appointees
(judges with predominantly conservative beliefs)
and Democratic Party nominees (judges with pre-
dominantly liberal-activist and non-interpretative
views) (Burns 2009: 99).

The personal factor plays a vital role in the U.S.
Supreme Court’s judicial strategy in applying and
revising doctrinal interpretation. For example, San-
dra Day O’Connor, a nominee from the Republican
conservative circles, took a balanced and moderate
position on several essential Court decisions, relying
on public interest in private constitutional law. To
a lesser extent, this applies to the influential retired
member of the Court, Anthony Kennedy. In com-
parison with his colleagues from the conservative
majority, he voted following the liberal position;
for example, he supported the decision to legalize
same-sex marriage in 2015. As if refuting the divi-
sion into judicial conservative and judicial liberal
activists, such instances abound in the Court’s past
composition. Several judges are characterized by a
strong commitment to conservative interpretation
methods and views by traditional legal philosophy.
The late Supreme Court Justice Antonin Scalia, an
«informal leader» of conservative-leaning justices
and former and current chief judges of the United
States Supreme Court. Rehnquist and J. Roberts
judge Clarence Thomas, and Samuel Alito.

American authors believe that judges nominated
by U.S. Presidents and representatives of the Repub-
lican Party emphasize innovations in American law
structure and recognize (directly or indirectly) the
lawmaking of judges.

Turning to the Supreme Court’s activities in the
last decade, it is advisable to highlight the main ar-



D.B. Makhambetsaliyev

eas of judicial practice of a conservative orientation
to review the doctrinal approaches developed before
the early 1980s.

The strategic approach of the U.S. Supreme
Court justices is based on the concept of fundamen-
tal constitutional rights (to life, liberty, and prop-
erty), the restriction of which is contrary to the U.S.
Constitution, primarily its provision on due process
and equal protection by law. They are also referred
to as fundamental personal rights. Did not directly
reflect citizens’ private rights for several reasons,
the original version of the U.S. Constitution. They
were consolidated after amendments and additions
to the Constitution, called the «Bill of Rights» in
1791. However, the Constitution’s text and the bill
of rights do not provide a clear understanding of the
list of individual rights.

An oft-repeated argument is that by the time ad-
opted the U.S. Constitution, and recorded them in
the States’ declarations of human rights. The reason
is the reluctance to talk about slavery, tacitly recog-
nized by the Constituent Convention.

However, the prevailing view is that the right to
life, liberty, and property are fundamental personal
rights that the state cannot restrict without due pro-
cess of law. Thus, fundamental rights are guaran-
teed by procedural guarantees of judicial protection
in the event of violations by the government. Af-
ter adopting the XIV Amendment, due process re-
quirements were eventually interpreted as directed
against the States’ violations. The critical problem
of judicial interpretation was not the claim’s object
— the States or/and the Federal government. The list
of due process rights is more important, taking into
account the natural evolution of fundamental consti-
tutional rights.

The state can legally restrict such rights, but
only if its actions are dictated by the highest state
interest, which is the public interest (the concept
of «state interest» is not applicable and has little
meaning in the American tradition). The U.S. Su-
preme Court reviews laws that may lead to restric-
tions on citizens ‘ rights for violations of funda-
mental rights and the existence of an undisputed
public interest.

How do we understand the undisputed public,
compelling state interest (undisputed and immuta-
ble)? It should not be in doubt and, under its indispu-
tability, does not require judicial interpretation. It is
difficult to determine the interest of judicial review
with methods of interpretation as indisputable and
immutable. Theoretically, this is the interest of the
state-organizational society, each in the protection
of absolute values, such as protecting the coastline,

clean air, depleted natural resources, public health,
and assistance to the disabled, and the elimination
of slum areas with housing. Can abuse these values
to the detriment of public interests. The public in-
terest (infrastructure, offshore mining, emergency
housing, fight against unsanitary conditions, etc.) if
it leads to abolishing fundamental rights is not ab-
solute; it creates a legal conflict. The U.S. Supreme
Court seeks a balance between the public interest
and individual law of fundamental importance but
focuses on protecting the private part. Thus, there
are doubts about forced eviction from low-rise or
dilapidated houses, the right to provide all citizens
with medical insurance through compulsory de-
ductions, and the right to receive unemployment
benefits (for people who do not have work experi-
ence). In other words, the main goal of the Court
is to protect fundamental rights, fix violations that
mean unconstitutional actions, contradict the Con-
stitution as the highest source. The Court suspects
the restriction of fundamental rights in a particular
act of the authorities and requires them to prohibit
the relevant action. Under this approach, the right
to private property and business freedom is also a
real public interest of the state, a public interest (al-
though it is not, without restrictions). According to
the author of this article, the undisputed and compel-
ling interest is not limited to «fundamental rights»,
as they are narrowly defined in conservative judicial
jurisdiction.

In the wording of court rulings and doctrinal ap-
proaches to the public interest and to the state’s in-
spection powers, American judges from the first half
of the 19th century attributed life, health, and public
safety as the main goals the country. Simultaneous-
ly, as in the period when put the doctrine of inspec-
tion powers forward as the basis for state regulation
of economic relations, the list of such indisputable
constitutional goals, i.e., public order requirements,
is not fully defined by the U.S. Supreme Court. From
time to time, there are debates in the Court and in the
legal community about whether public morals or the
common good (in judicial terms, «general welfare»
— the General welfare or — the common good) are
related to the primary constitutional goals.

Under the strict judicial procedure, the Court
presumes any restriction of fundamental rights
unconstitutional. The regulation of «fundamental
rights» can only be justified by the highest state in-
terest. For example, a threat to public order from a
criminal offense requires restrictions on the offend-
er’s fundamental rights. Nevertheless, the American
legal system’s public order concept includes the
goals that are usually appropriate for public-legal
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regulation and guarantees of property and personal
integrity. The judicial interpretation analysis is also
complicated because private property and its protec-
tion are considered the highest constitutional value
and indisputable «public interest».

The highest requirement of public order in the
American tradition is protecting fundamental rights
as private rights of natural origin. Hence (in addi-
tion to the fact that the list is not defined textually)
the message of constitutional legitimization, or a
kind of «fundamentalization» of new constitutional
rights. Among these new rights is the right to pri-
vacy, the right to «privacy». This «constitutionaliza-
tion» (turning into a subjective constitutional right)
of privacy with rights derived from it (the right to
euthanasia, the right to abortion, etc.), and met with
opposition from judicial conservatives and part of
the legal community, and society as a whole.

The core of the conservative strategy is an ap-
proach to interpretation. Only those rights specified
in the text or arise from the authors of the Consti-
tution’s intention or original intentions (textualism
and originalism) are constitutionally protected. Ac-
cording to judicial conservatives, they should aban-
don new rights legitimized by applying «due pro-
cess» as a substantive requirement. The state has
to provide them with protection under the «flag» of
justice. Argument — the text of the XIV Amendment
of the Constitution does not have the purpose and
intent of the constitutional requirement to protect a
limited list of rights. Moreover, it cannot safeguard
non-named rights under amendment XI without re-
course to other Constitution provisions.

The arguments of liberal activists, supporters
of abortion, euthanasia, sexual minority rights, and
other new rights were indeed impeccable, as was
the interpretation of the XIV amendment’s provi-
sions. Their main argument is that the combination
of fundamental personal rights and due process re-
quirements in one phrase proves that the Constitu-
tion guarantees all the rights derived from the indi-
vidual’s fundamental rights. There is a point of view
about the division of all individual rights into proce-
dural rights (according to due process and accord-
ing to the provisions of amendments IV to VIII; and
these are also personal rights) and so-called «rights
to self-expression» (religious freedoms, freedom of
speech, press and information). For example, free-
dom of movement, spouses’ divorce, the right to an
old-age pension, etc.

Nevertheless, conservative judges have also
found it difficult to formulate their legal position.
Their usual argument that the constitutional text
does not contain a particular individual right is re-
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jected because many other rights recognized by the
U.S. Supreme Court, constitutionally legitimized by
applying established doctrinal approaches, are not
mentioned in the text. American author K. Sunstein
noted that with a textual system, it would be neces-
sary to repeal state laws on the use of contraceptives
since there is no indication of this in the text of the
U.S. Constitution. The problem of contraception is
also multi-layered in meaning. Some contraception
methods prevent pregnancy from developing after
conception, which is theoretically a threat to the
right to life. There are grounds for prohibiting con-
traception (Chemerinsky 2010 a: 326). Of course,
it would be extraordinary if recorded some of the
modern rights in 1787.

The right to privacy has been at the center of
discussion over the past decades. The evaluation of
«privacy» by the Russian researcher V. Vlasikhin
deserves attention (V. Vlasikhin, 2000 a:55-58).
«Privacy», in his opinion, refers to all those aspects
of' human life that are subject to absolute legal protec-
tion from any encroachments from outside (whether
by the state or other individuals). This is the intimate
world of a person, the sphere of their relationships,
including family life, beliefs, personal rights, per-
sonal contact, housing, correspondence, reputation,
personal, informal relationships with other people,
religious and political views. American lawyers also
include such concepts as the right of a person to con-
trol «their own living space», «their personality»,
and «information about themselves».

The formation and development of «privacy» are
of interest from studying the U.S. Supreme Court’s
broad interpretative capabilities. Judicial lawmaking
of the Court at all stages, especially during «judicial
activismy», was characterized by flexibility and elas-
ticity. The Court, relying on the IV, XIV, and, to
a lesser extent, IX amendments, formulated a new
constitutional right of citizens, which is not explic-
itly stated in the U.S. Constitution’s text. Of all the
citizens’ rights in the United States, «privacy» is the
most convincing example of implementing the U.S.
Supreme Court’s lawmaking function.

The Institute of the right to non-interference
in private life (the Institute of privacy) has been
formed since the second half of the 1960s. However,
the concept of confidentiality appeared earlier. It is
estimated that such rights are enshrined in Amend-
ments [V to VIII. «Must not violate the right of the
people to guarantee the inviolability of their per-
sons, homes, papers, and property from unjustified
searches and arrests» (IV Amendment of the U.S.
Constitution). The Amendment’s meaning is not
only to proclaim guarantees against criminal pros-
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ecution but also to fix everyone’s right to inviolabil-
ity from state interference in the difficult-to-define
sphere of personal space and private life. If it is a
right, then it must protect it in a substantive sense.

The first critical decision on non-interference in
private life was Griswold v. Connecticut (Griswold
v. Connecticut, 381 U.S. 479 (1965)), where the
U.S. Supreme Court, for the first time, came close
to recognizing the right not to contradict the Con-
stitution. In the circumstances of the case, the law
of the state of Connecticut not only prohibited the
use of contraceptives but also extended to spouses.
Accordingly, any consultation related to the use of
contraceptives was also considered illegal. Because
of two center employees for conscious motherhood
providing information to a married couple about
contraceptives, they were fined by a court decision.
The U.S. Supreme Court, which heard the case on
appeal, declared the Connecticut law unconstitu-
tional. In the conclusion of the Supreme Court of the
United States on this from the mouth of W. Douglas
sounded the following words: «We are dealing here
with «privacy», which is older than the bill of rights
— it is older than our political parties, older than our
education system. Marriage is a union that should
support a specific order of life, not someone’s inter-
ests, a Union that should promote well-coordinated
experience together, not political programs. This
Union should promote mutual loyalty, not economic
or social initiatives...» (The judicial majority repre-
sentative, judge Douglas).

The Supreme Court of the United States in this
decision confirmed the ability of the family to in-
dependently, without state intervention, determine
the order of childbirth. Simultaneously, the Court
found the justification for its decision in many
fragments of the U.S. Constitution’s text, even
though the concept of «privacy» is not used in any
provision. The Court argued that various constitu-
tional guarantees, such as those in the «semitones»
of the U.S. Constitution. The Amendments create
the right to form associations, with the freedom of
such associations as the family to make decisions.
In this sense, privacy is one of these guarantees.
In its ban on soldiers ° camping «in any house» in
peacetime without the owner’s consent, the third
Amendment represents another aspect of this «pri-
vacy», the inviolability of the home... V amend-
ment in its clause on the inadmissibility of forcing
self-incriminating testimony and allows a citizen
to form a «privacy» zone, which the state cannot
force him to give up... All such cases show that the
«privacy» that this case calls for its recognition is
legitimate (Vlasikhin 2000 b: 56).

The Court also based its decision on the IX
Amendment provisions, where there are grounds
for the doctrine of unnamed rights (Zhidkov 1993:
768). Thus, the Court applied a «structural interpre-
tation», invoked several provisions, and recognized
the right to privacy as valid.

In 1973, the Supreme Court of the United States
made one of the most critical decisions (Roe v.
Wade, 410 U. S. 113 (1973)) on the right to abor-
tion. The U.S. Supreme Court, first, to determine
whether fundamental constitutional rights are re-
stricted here, and second, to determine whether ban-
ning abortion is an undefined state interest has tested
state laws prohibiting the right to abortion. In other
words, what is consistent with the Constitution — a
woman’s right to terminate a pregnancy or the obli-
gation to obey the law of the state (state) prohibiting
termination of pregnancy in the name of moral goals
and women’s health?

In privacy, defined the subject of a legal dispute
between activists and conservatives to interpret con-
stitutional principles.

In the 1973 Roe v. Wade decision, the U.S. Su-
preme Court rejected the Texas law banning abor-
tion, but not based on a «light-weight» approach in
the context of the relationship between the Federal
center and the States regarding the balance of their
powers in this area, as was the case with the U.S.
Supreme Court several times before. The «activist»
majority of the U.S. Supreme Court in 1973 argued
that it recognized the right of privacy as a new con-
stitutional right under the prohibition of deprivation
of liberty under the due process clause. The Court
also turned to the clarifying wording of another de-
cision: «...the right of privacy includes the rights
of an individual, whether married or not, to be free
from unlawful interference by the state in matters as
important as the conception of a child» (Eisenstadt
v. Baird 435 U. S. 438 (1972)).

In the Roe decision, when considering the right
to abortion, the Court expressed no overriding (in-
disputable) state interest in preserving the human
embryo at an early stage of development. «The pro-
hibition of abortion becomes an undisputed state in-
terest only if the fetus has formed to such an extent
that it can survive without the mother’s womby, the
Court’s activist majority argued. According to the
main speaker, Judge Blackman, this is due to the
embryo’s transition to another development stage —
the ability to live later. In this case, the deprivation
of life is unacceptable, and the state interest in ban-
ning abortion becomes immutable. Judge Blackman
continued: «But we can’t precisely define this point,
as it could not be determined, in addition to law,
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other scientific areas-medicine, theology, philoso-
phy. We can’t rely on their position either. Judges
do not have the right to decide this issue indepen-
dently (about the critical point)» (Cases and Materi-
als: 478).

According to the prominent constitutionalist L.
Tribe (Chemerinsky 2010 b: 173), it is not the leg-
islator or the Court that should choose whether to
preserve the fetus or have an abortion. A woman,
possibly with the help of a doctor, should select this.
L. Tribe argued that conservatives’ position (human
life begins with the appearance of signs of concep-
tion and the beginning of the embryo) is formulated
not based on a secular morality, medicine, and sci-
entific knowledge. Still, the basis of religious faith.
Moreover, the recognition of life from the moment
of conception leads to the glory of the prohibition of
abortion as an immutable constitutional interest that
cannot be challenged.

However, it is indisputable that the Court’s lan-
guage is not absolute, which has led to a new dis-
cussion of the issue from the 1970s to the present
when the U.S. Supreme Court has chosen privacy
as the object of increasing criticism and modifica-
tion of doctrinal approaches. Attempts to evaluate
the normative value of «privacy» are not complete
(Johnson J. 1989:157-168). The complexity of the
problem is also that the general name combines very
heterogeneous rights, interests, and regulation meth-
ods in various private life manifestations.

Due to the difficulties of reviewing the Roe
precedent, judicial conservatives have developed a
strategy other than textualism — cutting and dilut-
ing new rights. It is difficult to abolish the right to
abortion since the U.S. Supreme Court has repeat-
edly defended many types of the right to freedom
as a fundamental constitutional right (the right to
freedom of movement, to attend Church schools, to
sterilization, etc.). However, they are not mentioned
explicitly in the U.S. Constitution’s text and were
not discussed by its founders. Some arguments go
beyond legal logic but left them out of the brackets
since the judges mostly used standard logic in con-
stitutional debates. From the mid-1970s to the pres-
ent, the U.S. Supreme Court’s position has evolved
towards restricting the right to terminate the preg-
nancy as the primary type of privacy law.

Discussed the issue of turning a fetus into a
viable being in the context of the abortion ban. In
1992, in the case (Planned Parenthood of Southeast-
ern Pennsylvania v. Casey 505 U. S. 833 (1992)) of
Planned Parenthood v. Casey, the Court ruled that
a woman who doubts the choice of a solution must
agree to state authorities’ decision following the law
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in the interests of preserving the child even before
the final formation of the fetus. In other words, it can
prohibit abortion at any time, but as an exception.
For example, if a woman is charged with excessive
responsibility, or, in the Court’s terminology, «im-
proper encumbrance of a responsible decision». Be-
sides, the Supreme Court of the United States agreed
that the establishment in the law of the state of Penn-
sylvania of a «waiting period» of 24 hours for a de-
cision is not contrary to the U.S. Constitution.

Therefore, there was a deviation from the legiti-
macy of the right to abortion, but the U.S. Supreme
Court repeatedly returned to the issues under discus-
sion even after this decision. The Court continued to
derogate from the right to terminate a pregnancy. If
in the Casey decision, the judges allowed that, per
the undoubtedly proven results of medical checks
and the problematic situation of women, can revoke
the right to abortion, then in 2007, in the decision in
the case of Gonzales v. Carhart (Gonzales v. Car-
hart, 550 U. S. 124 (2007)), a new interpretation
followed. In this case, after legislative initiatives of
the George W. Bush administration to tighten proce-
dures for termination of pregnancy, the Court ruled
that if for typical medical reasons, the need to ban
abortion covers a significant number of women in
labor; the state can pass a law restricting the right to
abortion even in the initial stages of pregnancy. The
concept of «partial-birthy included in the legislation,
according to many authors, is not wholly legitimate
and linked to medical expertise. It is used to achieve
a ban on abortion under the pretext of improving the
psychological state. Nevertheless, it ignores the fact
that it is necessary to have an abortion in some cases
to preserve women’s health.

The trend of restriction has not led to the aboli-
tion of abortion rights. Factors such as the change
in the Supreme Court’s composition in the early
2000s, when the U.S. Congress approved the ap-
pointment of two opponents of the abolition of pri-
vacy, and the uncertainty of public opinion and the
main political forces on this issue played a role. In
the U.S. and even more in other countries where the
level of medicine is lower. Women’s health issues
related to the state of health care in the country, the
availability of medical services and contraception in
a broad sense, and the level of sexual literacy are
increasingly coming to the fore. Nevertheless, we
repeat that the peculiarity of the standard technolo-
gies of the U.S. Supreme Court and the impossibil-
ity of «simple» cancellation of precedents, the dura-
tion and doctrinal validity of the previous strategy
of the U.S. Supreme Court to legitimize the right
of privacy, are significant reasons for preserving the
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right to abortion. Judicial conservatives, in our opin-
ion, prohibit the right to abortion; it would be nec-
essary to decide not using the methods of text and
tradition but using judicial lawmaking. The abortion
ban is deduced from the recognition of «non-legal»,
external, as R. Posner defined factors as the main
ones. The ban can be constructed by an allegorical
interpretation and judicial interpretation of the pro-
visions, such as social aspects and religious values
being highlighted. Nevertheless, this could backfire
on the conservatives in Court. After all, they are cat-
egorically against «speculation» and non-interpre-
tivism as ways of judicial lawmaking.

There is not much else in the U.S. Constitution
that would logically confirm the conservative po-
sition of justices like Antonin Scalia and Clarence
Thomas. The political factor also plays a role. Thus,
according to E. Chemerinsky, judicial conserva-
tives’ arguments are based on not only textualism
and the need for self-restraint and not only on the
protection of property and business. Judicial conser-
vatives are forced to consider the positions of the
U.S. Congress and the U.S. President, insurance
companies, social protection authorities, and vari-
ous groups of the population, including minorities,
who are subjected to discrimination.

The institution of privacy includes norms gov-
erning the issue of recognizing the rights of indi-
viduals belonging to sexual minorities and, in the
context of privacy, to same-sex marriage. There
has been a modified application of the doctrinal
interpretation of privacy. For a very long time, the
U.S. Supreme Court opposed recognizing such
rights as the rights of a social group; therefore,
the Court’s decision was controversial. On the
one hand, the U.S. Supreme Court, and in its pre-
dominantly conservative composition, recognized
the new law as consistent with the U.S. Consti-
tution. On the other hand, the Court recognized
the constitutional right to same-sex marriage with
significant restrictions.

In 1986, at the height of Reaganism, the U.S.
Supreme Court refused to recognize the right to non-
traditional sexual relations as a fundamental right.
Note that U.S. President Ronald Reagan, like most
members of the Republican Party, as opposed to sex-
ual minorities’ empowerment (Bowers v. Hardwick
478 U. S. 186 (1986)). In the Court’s opinion, the
law does not have a unified interpretation with the
right to privacy. Albeit with reservations, the major-
ity of the judiciary upheld Georgia’s homosexuality
and lesbian law. By defining couples’ relationships
as «sodomy», the Court specifically emphasized that
such sexual encounters were generally illegal and

prohibited by 13 states in 1971 when introduced the
Bill of Rights.

However, the 2003 decision in Lawrence v.
Texas recognized the rights of individuals with non-
traditional sexual orientation to engage in intimate
relationships (without marriage). Revision of the
1986 precedent begins. Majority rapporteur, Judge
Anthony Kennedy emphasized that the rights of per-
sons of nontraditional sexual orientation are based
on the recognition of the freedom and dignity of all
as free citizens (Lawrence v. Texas, 539 U. S. 558
(2003).

However, the U.S. Supreme Court did not rec-
ognize this right as a fundamental right; many re-
strictions accompanied the decision. Thus, it did not
identify the state’s corresponding goal (interest) to
protect homosexuality and lesbianism as a dominant
interest. Consequently, state laws that impose bans
on this group of individuals do not apply, the U.S.
Supreme Court said, verification by the strict pro-
cedure. The Court noted that instead of a rigorous
verification procedure, the laws regulating members
of this social group’s rights are checked based on
«reasonablenessy, as it would be with non-funda-
mental rights that do not contradict the Constitution.
Only if there is the expression «legalized» discrimi-
nation against sexual minorities (in public institu-
tions, at work, etc.), the procedure for strict verifica-
tion of the relevant regulatory Act is applied. The
Court still (2017) does not assert that the right to
engage in same-sex sexual contact is fundamental.
Consequently, the U.S. Supreme Court (SCOTUS)
upholds the relevant state laws to the extent that
they do not exceed the reasonableness test. As a re-
sult, many state laws maintained several restrictions
against people of nontraditional social orientation.

Since recognition as a «fundamental right» did
not occur, the Lawrence precedent was a so-called
«defective precedent», from the point of view of
liberal activism. However, in our opinion, lib-
eral activists in judicial robes do not take modern
American society’s realities, the negative social
consequences, including for the child’s psyche,
into account. By 2014, most U.S. states had passed
laws prohibiting discrimination against sexual mi-
norities and approving same-sex marriage. The U.S.
Supreme Court on June 26, 2015, in its decision in
Obergeffel v. Hodges (and other choices), recog-
nized the right of same-sex couples to marry. Ar-
gument — section 1 of the XIV amendment on due
process guarantees (https://www.supremecourt.gov/
opinions/14pdf/14-556_3204.pdf). In terms of ju-
dicial strategy and the doctrinal rationale for due
process, the conservative majority has become a
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minority due to Justice Anthony Kennedy’s defec-
tion to non-interpretivism and sexual minority rights
advocates.

The lawmaking activity of the U.S. Supreme
Court includes another area of regulation — the right
to euthanasia. This is a difficult question, referred
to in popular literature as «the right to die». In U.S.
legal practice, the right to euthanasia is often ac-
companied by a strict definition of «right to assisted
suicide».

The law itself as a derivative of privacy has been
debated in the United States for several decades and
has been extraordinarily active since 1973. The sub-
ject of disputes is recognizing or rejecting the right
to leave life due to the unbearable suffering of in-
curable patients who are conscious and confirm the
choice by relatives and doctors.

The first Court of Appeals district XI 1997
(D.C.) in Vacco v. Quill held that privacy includes
the right to medical assistance of death with a ter-
minal illness and a conscious request of the patient
(Vacco v. Quill 117 S. St. 2293 (1997)). Reason: the
provision of equal protection of laws is not relevant
to this right, so it is possible to apply a soft verifica-
tion procedure and, consequently, allow euthanasia
as an exception. Nevertheless, in 2002, the second
circuit court of appeals (New York State) explicitly
prohibited the right to medical assistance in the event
of death. The revised the decision’s basis: the right
to euthanasia contradicts the judicial constitutional
doctrine of equal protection by law. The following
arguments justified this decision. The first argument
is that the artificial life support system for a patient
in a coma makes it possible to pass away with dig-
nity. However, most Americans are not provided
with such a scenario, so it is impossible to ensure
equality before the law. Recognition of such a right
would violate the U.S. Constitution, something that
would violate equality. The second argument of the
New York Court of Appeals is that allowing such
actions can be a way to facilitate suicide. Moreover,
as a justification, one of the judges said that lifting
the ban in such conditions would be equivalent to a
so-called «invitation to suicide».

The difference in the legal positions of the circuit
courts of appeals in most cases is the basis for con-
sideration of the issue in the U.S. Supreme Court.
The Supreme Court of the United States, having
considered the possibility of Glucksberg, refused
to recognize the right to euthanasia as fundamental
and stressed that «...in all civilized countries, it is a
crime to assist in suicide» (Washington v. Glucks-
berg 117 v. S. Ct. 2258 (1997)). The Court applied
a method of interpretation typical of the «school of
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the political process»: «This is such an important
decision that the U.S. Congress should make it as an
expression of the will of the people... this decision
should not reflect the judges © preferences» (Ibid. P.
577). Judge brewer (speaking with the same opin-
ion) he clarified that the decision does not mean
legitimation of the right to a dignified end of life,
but leaves questions about physical and moral tor-
ment. Cannot assess the right to end one’s life on the
principle that a fundamental right is not an absolute
right. «Our Court does not take into account the un-
bearable suffering to which some incurable patients
are subjected» (Cases and Materials... P. 561). And
other judges concluded that the issue of euthanasia
needs further consideration.

Indeed, the number of supporters of eutha-
nasia is growing. The Court ruling referred to an
«ingrained tradition» as an argument for banning
euthanasia for terminally ill people who are suffer-
ing. It is complicated for judges to reject life and
death as a fundamental human right if they do not
apply to religious philosophy. The right to choose
is denied, but the right to life is transferred from the
individual to the state and the nation to politicians
and legislators. According to E. Chemerinsky, when
the Court moves the right to life to politicians, the
state’s interest disappears as an insurmountable in-
terest. Such a claim must be constitutional and exist
against the will of politicians. According to the logic
of constitutionalism, the right to life and death un-
der natural origin is inviolable. When an incurable
patient experiences unbearable suffering, it is neces-
sary not only to turn to an abstract tradition that does
not coincide with the modern needs of morality and
law, state, and religion. The Court did not conduct
such an analysis.

In 2014-2017, we should note the continuation
of state legislatures’ attempts to pass euthanasia
laws. In four states (Oregon, Washington, Vermont,
Montana), they remain in effect pending a U.S. Su-
preme Court review of their constitutionality. Vari-
ous circumstances, including the Court’s incom-
plete composition after the sudden death of Antonin
Scalia, made it impossible to make a responsible and
legitimate decision. In March 2017, at the sugges-
tion of Donald Trump, the U.S. Senate approved a
new conservative Supreme Court judge, who took
Antonin Scalia — Neil Gorsuch. Besides, after some
«shifty towards the moderate non-originalist posi-
tion of Judge Anthony Kennedy, with eight judges,
the reality for some time was a «stalemate» situation
with the voting.

The entire Court (since April 2017) has again
turned into a «super-legislature» and performs law-
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making functions. However, this depends on many
factors and the formation of the corps of judges and
their views. Leaving aside forecasts in the direction
of realities, it should be admitted that if before 1973,
the Court was inclined to recognize types of rights
derived from privacy. After 1973, the erosion of pri-
vacy rights begins. As for the U.S. Congress, it has
intensified the departure from the previous strategy
of protecting citizens’ rights and new rights due to
the balance of political forces in this organ of state
power.

The transition of the U.S. Supreme Court to
restrictions on procedural rights has become one
of the foundations of judicial conservatism. This
trend’s realization meant the consistent erosion of
due process’s guarantees, which was one of the U.S.
Supreme Court’s achievements in the 1950s and
1960s.

The main intention of conservative judges is to
abandon the due process clause’s broad interpreta-
tion, thereby undermining the concept of judicial
activism and U.S. citizens’ constitutional right to ju-
dicial protection. First, by disabling both a provision
(principle, doctrine) to protect a wide range of rights
under most of the Bill of Rights amendments. Sec-
ond, as a substantive and not a «purely» procedural
requirement. Thirdly, as a requirement for political
power and the state to adopt laws appropriate for
citizens and social groups’ rights. Fourth, the aim
is to disclaim the application of due process (legal
justice) as a basis for the expansion of the list of
ownership by the U.S. Supreme Court as referred to
as fundamental rights or as derived from fundamen-
tal rights.

Since it is impossible to directly cancel the re-
sults of previous activities due to the rule of common
law and the recognition of precedent as a source of
direction, the conservative leadership has chosen a
strategy of erosion of citizens © procedural rights in
the main areas of constitutional regulation.

The conservative approach has changed almost
every area of constitutional law. The conditions for
implementing judicial guarantees of citizens who
have suffered damage from large corporations’ ac-
tivities have worsened. The Court imposed restric-
tions on protecting consumer rights by reducing the
coefficient of the so-called «punitive compensation»
within the institution of «punitive damages». The
Court took the position of abolishing constitutional
guarantees to participants in contractual relations
as a «weak side», for example, in labor relations.
The strategy of restricting rights affected the rights
of «vulnerable» categories of citizens. The Supreme
Court recognized the compulsory transfer of citi-

zens who suffered from the deprivation of benefits
to private arbitration bodies, not to the courts, as
mandatory to the Constitution. Not only is the rather
abstract principle of responsibility of the authorities
to society undermined; under the threat of the use
of a civil lawsuit in relations between citizens and
government officials.

Two basic requirements follow from the concept
of a civil claim: the right to compensation for dam-
age and the obligation to restore the violated right.
The application of civil action against government
officials and employees remains at the center of dis-
cussion in the U.S. Supreme Court during the period
of judicial conservatism. The principle of equality
of subjects in a civil dispute is questioned, as is the
possibility of a claim against the authorities and ad-
ministration.

Conservatives in the U.S. Supreme Court can-
not overturn the application of civil action to the
relationship between government and individuals.
Therefore, they employ a strategy of slowly de-
stroying this vital right, using sophisticated tactics
here too. The tactics are selective to applicants from
various social groups (Mobil Oil Exploration v. the
United States 530 U. S. 604 (2000)). In this case,
with the participation of a large corporation, the
Court, in its decision, recognized the legality of the
waiver of sovereign immunity and the legitimacy of
the corporation’s financial claims against the gov-
ernment.

The concept of a civil suit is rarely applied to the
categories of the least protected citizens, pensioners,
students, women, disabled people, all recipients of
benefits who are harmed due to errors of officials and
discrimination. E. Chemerinsky cites an example of
lower courts’ attempt to protect a disabled person’s
rights who tried to get a job with a decent salary cor-
responding to his skills and abilities but was refused
based on age criteria. The U.S. Supreme Court has
affirmed (in an appeal against a lower court ruling)
that you cannot sue the state if you are fired due to
age (Kimel v. Florida Board of Regents 528 U. S.
(2001)).

In a 2009 decision, in the case of 14 Penn Plaza
v. Pyett, the U.S. Supreme Court dismissed an old-
age Union member’s claim (14 Penn Plaza v. Py-
ett, 129 S. Ct. 1456 (2009)). He has been rejected
even though under the Fair Working Conditions Act
of 1938, the service workers’ Union has the right
to keep a worker at retirement age. The Court con-
tinued to apply a controversial rationale of «good-
will» by the state to an employee’s acceptance of
a claim in another case (Alden v. Maine, 527 U. S.
706 (1999)). Employees demanded overtime pay for
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overtime per federal law. The decision of the U.S.
Supreme Court: without the consent of the state, the
claim cannot be considered, including based on the
requirements of federal law following the doctrine
of sovereign immunity. Often, the Court rejected
claims under the pretext of the impossibility of rely-
ing on the law and precedent and formulating a posi-
tion on the law. The Court again called the best way
to resolve a labor dispute is the assistance of private
mediators, which indicates an infringement of the
right to judicial protection.

Therefore, there was a restriction on the right
to judicial protection in claims against the possibil-
ity of applying to the Court with a lawsuit against
public authorities. The activity of the U.S. Supreme
Court has led to a narrowing of the chances of chal-
lenging decisions in the interests of big business and
the state elite (establishment). At the same time,
doctrinal approaches have changed.

Let us turn to one of these approaches, the doc-
trine of «sovereign immunity». It is based on the
principle extracted from English Law, which in the
popular presentation sounds: «The king can’t be
wrong». The regulation forbade the filing of law-
suits against the monarch, the state, or officials, even
if they act in contradiction with the law. But this
principle is archaic, and the U.S. judicial practice is
dominated by another one, about the responsibility
of authorities and public administration before the
law in violation of citizens ‘ rights and damage to
them. From this perspective, applying the doctrine
of sovereign immunity undermines the fundamen-
tal constitutional principle enunciated in the U.S.
Supreme Court’s decision in Marbury v. Madison.
«The essence of civil rights and liberties includes
the right to be protected by law, regardless of by
whom or when it is harmedy», the Marshall Court
ruled in 1819 (Marbury v. Madison, 5 U. S. 137
(1803)). First of all, private law principles’ consti-
tutional significance is the focus of equality of sub-
jects — participants of legal relations contradict the
code (in this sense archaic) of sovereign immunity.

M. Dorf convincingly refutes the judges’ argu-
ments with conservative views in the U.S. Supreme
Court, referring to their methodology. From the
standpoint of originalism, as for the adherence to
tradition and the original interpretation, the actual
arrangement did not include the doctrine of sover-
eign immunity, he recalls. There was no discussion
of sovereign immunity in the Constitutional Con-
vention if that makes it pointless to rely on original-
ism and the founding fathers’ original intentions.

Concerning arguments based on textualism, the
U.S. Constitution is silent about granting states the
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privilege of sovereign immunity. We must agree
with M. Dorf that «not a single provision of the U.S.
Constitution, including the text of the 11th Amend-
ment, referred to by judicial conservatives, does not
mean prohibiting citizens from applying to the court
of their state with a damage claim». But to inter-
pret this way, one will have to use the sophisticated
method of non-interpretivism inherent in liberal ac-
tivists, that is, ignore the text and the original inten-
tion. That is, to refute the textually exact meaning
of Amendment 11 to prohibit lawsuits against states
in federal courts only for citizens of other countries
and foreigners, but not for citizens of their govern-
ment. This is even though this Amendment’s pur-
pose is to prohibit citizens’ filing of claims in fed-
eral courts from citizens of other states, but not from
their citizens.

This is how the U.S. Supreme Court, with a very
dubious, similar to the most daring examples of ac-
tivists, interpretation, did in 1890 in the judgment
in the case of Hans v. Louisiana. The Court then re-
fused to follow the text. Moreover, he replaced the
narrow interpretation of sovereign immunity as act-
ing exclusively against citizens of other states and
foreigners with a broad understanding of the text of
the 11th Amendment. This meant that citizens of
other countries and citizens of their nation were pro-
hibited from suing state authorities in federal courts.
Judge A. Kennedy, one of the attentive interpreters
of the U.S. Constitution, not distinguished by liberal
approaches and joining the conservatives in most
decisions, was forced to declare that the principle of
sovereign immunity was derived not from the 11th
Amendment, «but from the structure of the Consti-
tution as it is were accepted». The notion of «consti-
tutional structure» in justifying a specific provision
on sovereign immunity is unconvincing. For exam-
ple, the principle of the supremacy of federal Law
from Article 4 of the U.S. Constitution is a structural
element that does not provide grounds for a broad
interpretation of sovereign immunity. Therefore, the
impossibility of following textualism and original-
ism on the issues of sovereign immunity in the U.S.
Supreme Court testifies to the flaws of the conserva-
tive methodology. Nevertheless, the conservatives’
use of «activist» methods also became a manifes-
tation of opportunism and dependence on political
factors.

The Opinion of E. Chemerinsky: «If judicial
conservatives are honest in their commitment to
textualism and originalism as the basis of interpre-
tative methodology, then they should recognize the
absence of a provision on sovereign immunity in the
Constitution». «Otherwise, with the continuation of
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the broad interpretation of sovereign immunity, ac-
cording to the author, the responsibility of the au-
thorities to the people is undermined».

At the beginning of the new century, the U.S.
Supreme Court sought to change the previous doc-
trinal approaches to procedural guarantees, in par-
ticular, to limit the rights of participants in criminal
proceedings.

First of all, this is the restriction of the right to
go to Court with claims against officials who have
violated the rights of those under investigation and
accused, and the erosion of the doctrine of «exclu-
sion of evidence» (illegally obtained by police and
investigators).

It must be admitted that in many cases, the ba-
sis for authoritarian approaches and restrictions on
rights in the actions of the U.S. Supreme Court was
the position of the «political authorities» — the U.S.
President and the U.S. Congress, their criminal law
policy pursued to combat crime. The problem of
crime in the United States has been one of the most
acute and caused great public outcry. Concern about
high crime rates leads to attempts to identify causes
and gives rise to different views on how to solve the
problem. Objectionable is the tendency to humanize
criminal law that emerged in the 1960s. Right-wing
conservative political forces demanded tightening
criminal legislation at many historical development
stages and extending all new legal regulation areas.
The position of the Conservatives on the doctrine of
«exclusion of evidence» was formulated by Presi-
dent Ronald Reagan and his entourage: «... the fact
that the culprit can be exempted from criminal lia-
bility is much worse, the «excesses» associated with
obtaining evidence of guilt». R. Reagan gained wide
popularity by attacking judicial activism, «excessive
guarantees and indulgences to criminals». The criti-
cism was carried out with an eye to the adoption of
stringent criminal laws. About 20 bills of R. Reagan
passed the stages of consideration in Congress, and
the President signed almost all. Thus, the Organiza-
tional Crime Control Act of 1984 weakened and un-
dermined the right to bail. Simultaneously, the U.S.
Supreme Court put forward strange arguments that
even if the suspect does not pose a public danger, he
cannot be dangerous in the future.

The fight against terrorism has given a new im-
petus to legal conservatism due to the tightening
of criminal law policy. In 1996, it adopted the law
on combating terrorism and the effective use of the
death penalty. In amendments to this law, the U.S.
Congress abolished the right of accused of terrorist
activities to go to federal courts. According to the
2001 Patriotism Act, adopted by the U.S. Congress

to fight terrorism, among other areas, there was a
tightening of procedural aspects of investigating
new types of crimes; the concept of «federal crime
related to terrorism» appeared. The population’s
particular discontent was caused by the massive
introduction of wiretapping and electronic surveil-
lance. In 2005, the federal law on combating terror-
ism was extended until June 1, 2015. Discussions
are continuing on new measures, including anti-
immigration measurements, in the spirit of this Act.

Criminal law is the responsibility of the states.
Since the 19th century, there have been attempts
to codify at the federal level, but they are far from
being implemented. Simultaneously, in the field of
criminal procedure relations, the role of the federa-
tion and the U.S. Supreme Court is more significant
(Kozochkin 2007: 478). By interpreting legislation,
filling its gaps, correcting shortcomings, federal
courts in this area are engaged in lawmaking. The
Court initiates and stimulates new approaches that
directly affect the constitutional rights of the indi-
vidual. The U.S. Constitution and the U.S. Supreme
Court’s interpretations of criminal procedural re-
quirements and precedents are essential sources of
constitutional and criminal law.

Defined the U.S. Supreme Court’s strategy un-
der the chairmanship of E. Warren in the criminal
procedural sphere as a «model of due process». Be-
sides, the U.S. Supreme Court’s design was carried
out to ensure the unity of criminal law, the judicial
system, and the coordination of legal policy to pro-
tect citizens’ rights.

It is necessary to highlight two goals of the strat-
egy of judicial conservatives in the criminal law
sphere. First, to rethink the legacy of the «era of
activismy, that is, the Warren Court’s strategy that
went beyond focusing on protecting due process. In
several 5th and 15th Amendments due to process
decisions, the Supreme Court in the 1960s achieved
the extension of procedural guarantees to the states,
considered by judicial conservatives, to violate the
states’ rights.

Secondly, the conservative forces sought, to-
gether with the political branches, to achieve a re-
duction in crime by tightening legislation and cut-
ting procedural guarantees. During the reign of the
Republican administrations (R. Nixon, R. Reagan,
both Bushes), the opinion was spread that the reason
for the high crime rate was the judicial activism of
the U.S. Supreme Court chaired by E. Warren and
W. Berger in the 60s and 70s of the 20th century.

During the subsequent twentieth century, the
U.S. Supreme Court considered that illegal police
actions could negatively affect the court decision.
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The goal was to prevent police brutality and prevent
the practice of violating suspects’ rights and accused
persons. The ruling of the U.S. Supreme Court in
Miranda v. Arizona was crucial (Miranda v. Arizona
384 U.S. 436 (1966)). Evidence obtained by police
officers who failed to comply with such rights as the
right to refuse to testify, the right to a lawyer and
the right to an interpreter during the investigation
stage, and other investigative actions were declared
illegal under the V amendment’s prohibition of self-
incrimination during testimony. Besides, the Court
here, taking into account the use of unlawful meth-
ods by the police against H. Miranda (although He
was guilty of rape, besides with repeated criminal
acts), applied the provisions of the XIV amendment
as related in the sense of protecting constitutional
guarantees with the requirements of the V amend-
ment, continuing the line of the Mapp case. The
Court ensured that the bill of rights was incorpo-
rated with the provisions of the fourteenth Amend-
ment. During those decades of the 1960s and 1980s,
American police used less illegal methods.

Judicial conservatives have continuously criti-
cized these decisions, especially the Miranda prece-
dent. In recent decades, they have achieved a partial
repeal of the Miranda rules in several decisions (For
example, in the judgment in Arizona v. Evans 514
U.S. 1 (1995)).

According to judicial conservatives, the War-
ren Court went too far in protecting the rights of
criminal defendants, which was one reason for the
increase in crime in the country.

I completely disagree with the opinion of judi-
cial conservatives that the Warren Court went too
far in protecting the rights of criminal defendants.
This suggests that judicial conservatives are trying
to undermine the accused’s rights in criminal pro-
ceedings to put them behind bars without any evi-
dence.

During the democratic administration of Barack
Obama (2009-2016), the United States President
and Congress remained passive concerning the nu-
merous manifestations of police brutality and pa-
tronage of ill-treatment of accused’ ill-treatment
persons on the ground. The limitation of opportu-
nities to obtain judicial protection for victims from
the actions of the authorities became obvious. Ac-
cording to E. Chemerinsky, restricting the rights of
the accused is erroneous because, at the same time,
constitutional rights are violated. The essence of
the issue is that police arbitrariness and restriction
of suspects’ rights and persons under investigation
cannot reduce crime and eliminate its causes. Still,
they do lead to a limitation of constitutional rights.
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The violation of the accused and suspects’ rights
at the beginning of the new century is becoming an
important public issue. The reason is the search for
a model of fighting crime and the increased cases
of police arbitrariness against the background of a
shift towards a repressive model of criminal justice.
Describe this picture of police brutality can be an
example of an African American George Floyd. On
May 25, 2020, George Floyd died after a white Min-
neapolis police officer, Derek Chauvin, pinned his
neck with his knee to the asphalt and held him in
this position for almost 8 minutes while Floyd lay
face down on the road. Police officers Thomas lane
(African American) and J. Alexander Kueng (white)
also helped hold Floyd, while Tu Tao stood by and
watched. Floyd’s arrest occurred in Powderhorn
(Minneapolis, Minnesota) on suspicion of paying
for a pack of cigarettes purchased at a store with a
fake $ 20 bill and was recorded by several observ-
ers on their phones. Videos of Floyd repeatedly say-
ing, «I can’t breathe», were quickly shared on so-
cial media and broadcast by the media. It is known
that George Floyd began to utter the phrase «I can’t
breathe» even before he was knocked to the ground.
The four police officers involved were dismissed the
next day and were later arrested.

The FBI launched an investigation into the death
at the Minneapolis police department’s request. At
the same time, the Minnesota Bureau of Criminal
prosecutions investigates whether there were viola-
tions of Minnesota laws, including the use of force.

It is essential that police repressive and exces-
sive actions were mainly characterized by a stricter
approach to youth from national minorities. They
have used illegal methods against this social group,
such as planting drugs.

One of the U.S. Supreme Court’s deviations
from the constitutional guarantees of participants
in criminal proceedings is modifying the Fourth
Amendment’s application. This Amendment guar-
antees the interference of public authorities, includ-
ing the police, in private life. The fourth Amend-
ment requires sufficient grounds for detentions
and searches. The interpretation of part IV of the
Amendment (a combination of words) since the
beginning of the XX century has been that police
intervention, in the form of searches and temporary
detention, requires justification by real facts, cred-
ible reasons, and otherwise, the methods are illegal.
For some time, the only exceptions to the guarantees
against unlawful intrusion were the Prosecutor’s
sanction and the criminal’s pursuit.

However, the modern U.S. Supreme Court is
gradually moving away from this interpretation,
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which creates the ground for police abuse. In Muel-
ler v. Mena in 2005, the Court expanded the police’s
ability to conduct unjustified, unauthorized search-
es, and arrests (Mueller v. Mena, 544 U. S. 293
(2005)). In another decision, the Court found that
unsecured checks of suspicious persons on the street
were legal and consistent with the U.S. Constitution
(to stop and frisk). The judges concluded that if a
police officer sees a person who has changed travel
direction, it is enough to check documents and iden-
tify them. Refusal to identify a person, according to
the U.S. Supreme Court, is grounds for detention. If
the suspicions are unjustified, and the police actions
were rude and degrading, then the victim’s appeal to
the Court almost does not lead to a positive result —
the judges’ side with the police.

Among the cases considered by the Court in the
2007-2008 session, the public drew attention to sev-
eral of them. For the first time in almost 70 years,
the Court took up interpreting the second constitu-
tional Amendment on the right to bear arms. In an
inherently conservative decision, District of Colum-
bia v. Heller, the justices, by a majority of just one
vote, considered unconstitutional the Federal dis-
trict of Columbia’s status, which required residents
to obtain licenses for any small arms. Moreover, the
owners had to keep it unloaded and locked in a safe
place. The late U.S. Supreme Court Justice Anto-
nin Scalia, who made the decision, did not consider
that the Amendment only applies to the militia as an
organized formation, but rather authorizes an indi-
vidual citizen’s right to bear arms self-defense.

However, it was recognized that legislatures
could restrict the rights of certain groups at risk
(criminals and the mentally ill), as well as the use
of those types of weapons (for example, bullets) that
did not exist at the time of the adoption of the con-
stitutional Amendment, i.e., at the end of the XVIII
century.

Cases attract increased public attention related
to the application of criminal procedure rules. In
the decision in Georgia v. Randolf (2006) prepared
by D. Souter and adopted by five votes in favor and
three against, a police search of private premises
without the authorization of a judge and if there was
an objection from at least one of the residents was
found to have no legal consequences. The evidence
found could not be used against the tenant who ob-
jected, which was argued by the IV constitutional
amendment on the home’s inviolability. It is shown
that the accepted interpretation differed from the cir-
cumstances of the case Illinois v. Rodriguez (1990)
when one of the tenants gave consent to the search

in the absence of another tenant — then such an in-
vestigation was recognized as lawful. Chief justice
of the United States Supreme Court John Roberts
expressed a different opinion, noting that his col-
leagues’ decision to limit the police’s ability to
counter domestic violence. He also pointed out that
the Fourth Amendment is not relevant since the per-
son who shares a room with someone refuses to pro-
tect their privacy, since their cohabitant can consent
to its invasion. Justices Scalia and Thomas also sup-
ported the minority opinion.

The American authors draw attention to a
change in another doctrinal approach that follows
from Amendment IV. Back in the first half of the
20th century, the U.S. Supreme Court decided that
the police were not allowed to invade a home at their
will at any time. The Supreme Court in 2006, in a
decision in Hudson v. Michigan, took the position
of restricting the rights of citizens according to the
well-known doctrinal method of police actions «to
knock and announced». The Supreme Court of the
United States agreed that the police do not violate
the right to inviolability of the home and other rights
if immediately after the words «Open, the police»
begins to break down the door, even if there was
no reason to do so (Hudson v. Michigan, 547 U. S.
586 (2006)). Supreme Court argument: suspects can
be dangerous (even if they are not now) potentially
in future actions. In this precedent, the concept of
a «potential criminal» appeared, which is unaccept-
able because, without being a criminal, an individu-
al can be deprived of rights.

In this original article, considering the U.S. Su-
preme Court’s conservative ideologist should be
emphasized that with the coming to power of Don-
ald Trump, the U.S. Supreme Court has become
an even more conservative ideological balance the
highest state power. The current President of the
United States immediately appointed three justices
of the Supreme Court of the United States with con-
servative views.

This is due to the death of U.S. Supreme Court
Justice Ruth Bader Ginsburg, who died on Septem-
ber 18. She was 87 years old.

President Bill Clinton appointed Ginsburg to
the position in 1993. She belonged to the liberal
wing of the Supreme Court and was the second
female justice of the U.S. Supreme Court. In this
position, she fought against gender discrimination
and defended women’s rights. In particular, she
promoted equality for men and women in pay and
access to education and advocated for women’s
rights to abortion.
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Obama appointed the largest share of currently
active federal judges

Total number of active judges
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NEARLY SIX-IN-TEN CURRENT
FEDERAL JUDGES WERE
APPOINTED BY DEMOCRATIC
PRESIDENTS
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TRUMP HAS APPOINTED MORE
APPEALS COURT JUDGES
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U.S. Supreme Court Justice Ruth Bader Ginsburg
(1993-2020)

Before her death, Ginsburg told her granddaugh-
ter that she wanted her replacement to be appointed
as the next President.

«My most fervent wish is that will not replace
me until a new President is appointed», said Ruth
Bader Ginsburg.

Ruth Bader Ginsburg knew that the Trump ad-
ministration was a potential threat. She knew that
the Trump administration would do everything pos-
sible to promote its nominee to the Supreme court
and change the balance of power in favor of Repub-
licans. By the way, the first contender for Ruth’s seat
of trump’s choice is Neil Gorsuch, whom liberals
despise for supporting Evangelical Christians. The
evangelists were those pastry chefs from Colorado
who refused to bake cakes for same-sex weddings.
Another candidate, Brett Kavanaugh, was accused
of sexual harassment, and one of his victims was
psychology Professor Christine Blasey Ford. The
latter had to speak at a public hearing and tell how
Kavanaugh tried to rape her.

Despite Ruth Bader Ginsburg’s fears, the Trump
team pushed through their candidate just 42 days be-
fore the election. Justice Amy Coney Barrett of the
United States Supreme Court took Ginsburg’s seat
with conservative views. Barack Obama was not al-
lowed to choose a candidate as many as 11 months
before the 2016 election. This is important because
an elected Supreme court justice can remain in this
position for life-like Bader Ginsburg. And he will
devote his service either to protecting minorities or
destroying the civil rights that were so hard-won.
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Conclusion

Conclusion the study of the U.S. Supreme
Court’s legal activities in the second half of the
20th and early 218t century can identify two main
areas: judicial activism, judicial law admission,
and judicial conservatism in the form of judicial
conservatism self-restraint. We have to note the
legal uncertainty, and to a certain extent, not quite
the legal nature of these concepts, established in
American lawyers’ lexicon.

Judicial activism criticized continuously for
the ideological and political component and devi-
ation from the U.S. Constitution’s letter. The U.S.
Supreme Court, especially the Warren Court, in
the opinion of judges with conservative views,
pushed back the objective doctrine-based «stare
decisis», the justification of decisions based on
non-legal (political and other) goals, guided,
among other things, the protection of the interests
of various social groups, elitist groups or protest
movements, seeking the constitutional legitimi-
zation of all new rights contrary to the duty of
judges to follow judicial self-restraint, the text of
the Constitution U.S., not non-legal factors.

In the past three decades, judicial conserva-
tives’ work has also gained judicial activism
signs, with their advantage in the U.S. Supreme
Court, but only with the opposite vector. The
conservative majority’s goal is to dismantle the
achievements in the 1937-1970s, results of judi-
cial lawmaking, a return to the apology of legal
formalism, modification of doctrines in the direc-
tion of a return to a narrow interpretation of the
provisions of the Constitution.

The doctrine of judicial self-restraint can only
be explained on a superficial basis as a means
against the politicization of judges. Its purpose is
not to renounce judicial lawmaking; the real in-
tention is to revise constitutional principles’ inter-
pretation. There is no doubt that some of the jus-
tices seek to achieve conservative political goals
in the style of politicians like R. Reagan and J.
Bush Jr. (they also offered to the Senate majority
of the current composition of judges of the U.S.
Supreme Court).

The policy-law ingemination of judicial self-
restraint and judicial minimalism is as follows.
Social justice is unattainable, and actions in this
direction are not entirely consistent with consti-
tutional principles, from the point of view of ju-
dicial self-restraint, procedural justice, and legal
equality, which creates equal opportunities (a dif-
ferent idea of equality of opportunity in J. Rawls

and R. Dvorkin, allowing the so-called unequal
treatment of equality).

In the author’s opinion, recognizing the im-
portance of procedural equality and procedural
justice, he comes to a different assessment of the
vector of American law development.

Not only the U.S. Supreme Court but also the
U.S. Congress will not be fair because of the un-
equal representation of social groups in Congress
and the rigid attachment of judicial methodology
to natural justice. Conservative judges who refuse
to protect citizens as representatives of «vulner-
able groups» discriminating against members of
these groups who do not adequately enforce pro-
cedural rights (examples of this are given in this
paper) create such unequal opportunities. These
unequal possibilities are challenging to eliminate.

The American author S. Lindquist and other
authors, for example, R. Posner, speak about the
more significant influence of non-political factors
on judicial decision-making. Applying the con-
cept of «institutional» is non-political activism.
Institutional activism refers to the judicial justi-
fication (measured and by the vote of judges) to
preserve the existing institutions of society and
the state and maintain the status of the federation
and the states’ powers. Institutional activism is
characterized by the abandonment of the function
of judicial lawmaking, the preservation of the pri-
ority of governments in the field of common law,
and unconditional guarantees are fundamental
rights of private property, etc.

However, a new problem arises: it is almost
impossible to separate «institutional activism»
from judges’ ideological and political activism
with sufficient certainty, as the American authors
acknowledge. Theoretically, when U.S. Supreme
Court justices waive constitutional restrictions in
the form of a duty under Article III of the Con-
stitution to be considered solely under common
law and the law of fairness, they open the way for
judicial legalization that, frankly speaking, is not
the best and not the best option for legal stability.
This increases the amount of «political» belong-
ing to the political branches and the courts’ pow-
ers. The erosion of the «threshold» (requirement)
of procedural guarantees through expansive inter-
pretations is indeed a feature of judicial activism
and the appropriation of the function of judicial
lawmaking. Hence the narrow conservative inter-
pretation.

Nevertheless, there is no other consequence of
the current commitment to narrowly interpreting
due process as a purely procedural requirement
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and other Constitution provisions. This reluc-
tance protects new forms of public interest and
social groups’ rights by analyzing the due pro-
cess as a substantive requirement. According to
S. Lindquist, this position «is a way to disguise
ideological [Conservative at the new stage] activ-
ism, that is, to hide their political goalsy.

The evaluation of judicial activity, therefore,
depends on the purpose of self-restraint. If judges,
following a restriction, should not make decisions
with political consequences such as constitutional
protection of the rights of the poor, women, and na-
tional minorities, the conclusion is that institutional
views (in the spirit of American legal formalism,
textualism, and «inviolability» of precedent) to
protect conservative political objectives. This posi-
tion, covered by traditional dogma and references
to the U.S. Constitution’s text, is political.

The opposition of judicial activism and ju-
dicial conservatism characterizes the current
stage of the Supreme Court of the United States.
This is not a repetition of the previous steps:
the former activists, supporters of the «living»
Constitution, have abandoned many activist in-
tentions, wanting to «Minimum» preserve the
liberal-activist stages’ achievements. Besides,
judicial conservatives faced a difficult obstacle
in the form of doctrines and doctrinal methods
adopted in the 20th century. It is complicated
to revise precedents, ideologies, and interpreted
principles; hence the «flash» of conservative ac-
tivism at the turn of the century.

The balance between conservatives (turned
conservative activists) and activists who have be-
come minimalists is not stable due to the crisis in
politics, the economy, and the mass consciousness.

American law’s most important feature is le-
gal dualism, corresponding to judicial methodol-
ogy’s dualism, the unity of legal formalism, and
traditional liberalism with judicial lawmaking el-
ements. Thus, in the era of activism of the 1950s-
1970s, the U.S. Supreme Court, from the perspec-
tive of formalism and conservative dogmatic, re-
peatedly adopted not only liberal activists but also
conservative decisions, for example, rejected the
recognition of equality between men and women,
preserved the death penalty abolished the glory
of the right to education as a fundamental con-
stitutional right. However, this period should be
characterized as institutional (representations of
the place and role of the judiciary) and referring
to the direction of judicial methodology (socio-
logical jurisprudence and legal realism).

The U.S. Supreme Court remains close to
this position on the widespread use of procedural
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safeguards as a doctrinal method. However, this
technology does not allow the right to be used
as a tool for social change. Such a strategy is not
enough to implement the law, as is not enough
and the law’s omnipotence in a positivist sense in
other legal systems.

It is wrong to talk about changing the Ameri-
can law model and the judiciary — from a progres-
sive activist to a minimalist-conservative model,
and therefore a rejection of judicial law. Even ju-
dicial conservatives are forced to use the methods
of opponents. This scientific paper gave examples
of protection by conservative judges, such as A.
Scalia, of the «counter-reform» actions of politi-
cal authorities by addressing arguments with a de-
viation from textualism.

Redefining the model and institutional frame-
work of judicial lawmaking is possible in two
ways. Firstly, by understanding the U.S. Consti-
tution as a document of exclusively private law
with a negative concept of human rights («fun-
damental rights»), with a return to the model of
«federalism from below» and to the inviolability
of state sovereignty, through a narrow and narrow
dogmatic (conservative) interpretation of consti-
tutional principles. This first path does not seem
feasible because of the «heritage» of activists in
hundreds of doctrines and a robust law layer. No-
tably, the Conservative strategy of judges, which
are discussed in American jurisprudence, has not
received a large part of the legal community.

Secondly, changing the dualistic model of
American law is theoretically possible theoreti-
cally because to abandon the established method-
ology of judicial lawmaking with three dedicated
elements of judicial law (applying procedural
guarantees in the material and legal, it is impos-
sible to be absolutized by standard law methodol-
ogy, the traditional function of lawmaking.

Besides, the condition for changing the judi-
cial methodology with the rejection of constitu-
tional lawmaking will be the constitutional rec-
ognition of a broad list of constitutional rights of
the individual, the adoption by the U.S. Congress
of decisions on the codification of the federal leg-
islation, a new model of federalism with a focus
on the powers of national power. However, this
way at the present stage, with the most substantial
influence of conservatism, including the judicial
one, is impossible.

Thus, legal dualism, not constitutionalism in
its understanding of following the Constitution’s
letter — the basis of American statehood, legal
consciousness, interpretation of the text. Con-
sideration in the U.S. Supreme Court’s scientific
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work allowed the author to conclude that there are  ity. In other words, the objectives of the Supreme
conflicting ideological meanings and sometimes-  Court cannot be achieved conservatively. This
opposite targets, making it challenging to fulfill demonstrates the need to find new interpretations
the task of maintaining sustainability and stabil-  and the need for judicial lawmaking.
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