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In the paper considered the legal position of enterprise which is a
special object of civil circulation. In the study conducted a legal analysis
of the elements characterizing the enterprise. The term «enterprise» as an
object of civil rights, was comparatively analyzed. Emphasized the practi-
cal problems associated with the enterprise as the property complex in the
civil circulation. Concretized the content of the enterprise as the property
complex, and considered proposals to improve these problems.
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Makarapa aszamatTbiK, aMHAAbIMHbBIH —epekiile OObeKTiCi GOAbIM
TabbIAATbIH  KOCIMOPbIHHbIH KYKbIKTBIK >KafAaibl 3epTTeAai. 3eptrey
6apbICbIHAA KOCIMOPbIHABI CMMATTaYLLbl SAEMEHTTEPre KyKbIKTbIK, TaAAQY
SKYPri3iAAi. A3amMaTTbIK, KYKbIKTbIH OObEKTICI peTiHAE «KaCiMopbIH» YFbl-
Mbl CaAbICTbIPMaAbl TaAAQHAbI. A3aMaTTbIK, AMHAABIMAAFbI MYAIKTIK KelleH
TYpiHAEri kacinopbiHFa 6afAaHbICTbI TEXKIPMOEAIK MaceAeAepre epekiie
Hazap ayAapblAAbl. MYAIKTIK KelleH TYpiHAEri KoCinmopblHHbIH, Kypambl
HaKTbIAAHbIM, COHAQl-aK, OCbl MBCEAEAEPAi OapbiHILIA >KETIAAIPY YLLiH
YCbIHbICTap KAPaCTbIPbIAADI.

TyHiH ce3aep: MYAIKTIK KelleH TYpiHAEri KocinopblH, KeleH, Kacin-
KepAIK KaTblHacTap.

B crtatbe u3yuyeHo nNpaBoBOE MOAOXKEHUE MPEANPULTUS, KOTOPOE SB-
ASeTCsl 0COBbIM 06BHEKTOM FpaXkAaHCKoro oboporta. [Mpu nsyueHnn Gbia
NpoBeAeH MPABOBOM aHAAM3 DAEMEHTOB, XapaKTepPU3YIOLWMX MPeAnpus-
Tve. [oHgTUe «npeAnpusiThe» Kak O0ObeKT FPaXkAAHCKOro rnpasa ObIAO
CPaBHUTEABHO MPOaHAAM3MPOBaHO. [loAYEepKMBAAMCH MpaKTUYECKMe
NpobAeMbl, CBSI3aHHbIE C MPEANPUATHMEM, KaK WUMYLLECTBEHHbIM KOMI-
AEKCOM B TPaXAaHCKOM ob6opoTe. KOHKpPeTusMpoBaAOCh CoAepskaHue
NPEANPUATUS KaK UMYLLIECTBEHHOTO KOMIAEKCA, a TakXKe OblAM paccMOoT-
peHbl MPEAAOSKEHNS AAS COBEPLLEHCTBOBAHUS AQHHbBIX MPOBGAEM.

KAtoueBble CAOBa: MpeAnpusTMe KakK MMYLLECTBEHHbIA KOMIAEKC,
KOMIMAEKC, MPEANPUHUMATEABCKME OTHOLLIEHMSI.
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Today the term «enterprise» is used in various acts of legislation.
The basic rules governing the relations arising about the enterprise
as an object of civil rights today are contained in the rules of article
of law 119 of the Civil Code of the Republic of Kazakhstan. The
Law of RK from 17.01.2002, «On the Merchant Shipping» to claim
26 of article of law 1 under the marine adventure now is property
(ship, freight, cargo), by which the costs are recoverable in general
average.

The Law of RK from 01.03.2011, «On State Property» also
includes the definition of the enterprise [1]. We will compare,
according to item 1 of article 119 of Civil Code of the Republic
of Kazakhstan the enterprise as object of the rights, the property
complex used for implementation of entrepreneurial activity. A
bit different definition of the enterprise as object is fixed in the
sub-section 1 of article 136 of the Law of RK, «About the State
Property», according to which, «in the state-owned enterprise as
a property complex includes all types of property intended for its
activities, including buildings, equipment, inventory, raw materials,
products, the right to land, the right to demand, debts, as well as the
right to designate, individualize its activity (trade name, trademark),
and other exclusive rights. «

The enterprise as legal category was designated and studied along
with development of the economic relations, from the beginning of
industrial «splash» from the second half of the nineteenth century,
since those times and so far the enterprise as the phenomenon was
considered ambiguously in domestic and foreign science. Views of
jurists on the enterprise were shared on two main groups:

1) To the first group of authors are N.K. Klein, V.V. Chubarova,
S.I. Klimkin and others, who consider that the company as a
standalone economic independence, property separate participant,
the subject of the enterprise relations; the enterprise is the legal
entity entering independently the legal relations;

2) To the second group of authors are 1.V. Amirkhanova,
L.P. Greshnikov, R.A. Mametova, V.V. Vitryansky, etc. who
consider that the enterprise, the isolated property complex means of
extraction of the enterprise income, object of economic interests and
the civil rights.
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Enterprise as an object of civil law

Today the term «enterprise» is applied in
the legislation only to object, and in relation to
designation of the legal entity this term is used as an
exemption for state-owned enterprises.

The enterprise as a property complex cannot be
attributed to any of the traditional types of objects
of civil rights by virtue of its particular difficulty,
the complexity and diversity of combinations of the
constituent elements.

The enterprise as object of the right has
essential differences from simple set of real estate
objects even if all of them are together used in
the enterprise sphere. The enterprise as a property
complex has a number of qualification signs which
are fixed standardly and (or) admit those literature.
In particular, in compliance in the item 1 of
article Nel119 of the Civil code of the Republic of
Kazakhstan (further CC of the RK) the enterprise as
the object of the right, admits the property complex
used for implementation of business activity. The
called line is a distinctive sign of the enterprise as
object and distinguishes it in classification of objects
of the civil rights.

Property complex is a set of things, and if
he is not involved in the economic turnover, it
cannot be considered now. The enterprise the
property complex becomes only in that case when
by means of its real and obligations contents and
manifestation participation of the subject owner in
a civil turn is carried out, the stable and definitely
predicted income is taken, there are material
benefits [2, p. 91-92].

Next, a feature of the enterprise as an object, we
believe, is the possibility of defining it as a dynamic
object. Dynamics of the enterprise as object is traced
unlike other real estate objects on its use. Also as
object points part of definition of the enterprise fixed
by the Civil code of the Republic of Kazakhstan
to dynamics of the enterprise — «... the property
complex used for ...», and also the provided
possibility of reference to structure of the enterprise
— the rights of the requirement, debts. Thus, the
enterprise actually is defined by the CC of RK as the
operating, using dynamic object [3, p.23-27].

If the enterprise stops being acting, that is the
criterion of dynamics is lost, it can be considered as
other property complex or as real estate, but not as
the enterprise.

Further emphasizing the originality of the
enterprise as an object, the legislator used the term
«property complex.» It testifies that all elements
making property of the enterprise have to be
integrated, closely connected among themselves,
subordinated to the uniform purpose of use.

The term «complex» underlines internal unity
of all property of the enterprise: «a complex (from
Latin Complexus — communication, a combination)
is a set of the subjects or phenomena making a single
whole». A certain integrity, common elements of
the property complex, thus, is one of the hallmarks
of an enterprise as an object of civil rights [2, p.79].

Manifestation of legal coherence of things
within large property educations — complexes as it is
noted in literature, are objectively inevitable and are
moreover predetermined by need of preservation of
integrity of such complexes at inclusion of those in a
civil turn as objects of the civil rights [4, p.355-370].

Definition of structure of a property complex,
its borders is important not only for theoretical
judgment, but also has important practical character
as reference or not reference of this or that property
(a thing or the right) to the enterprise directly
influences features of a legal regime of this property.

Now by the existing civil legislation of the
Republic of Kazakhstan (item 2 of article 119 of
CC of the RK) all types of property intended for
its activity including buildings, constructions, the
equipment, stock, raw materials, production, the
right of the requirement, debts, and also the rights
for the designations individualizing its activity (a
trade name, trademarks), and other exclusive rights
if other isn’t provided by acts or the contract are a
part of the enterprise.

The text analyzed the norms of the Civil Code of
Kazakhstan of its internal logic, construction, semantic
emphasis involves the construction of a free and
diverse elements of the property complex, the presence
and the absence of some other, different combinations
thereof. The specification of structure of the enterprise
(quantitative and qualitative) is defined only by its actual
contents and is production — economic appointment,
object of activity and the place taken in system of the
economic relations [2, p.98-99].

The enterprise in general as a property complex,
according to the part Ne2 of item 1 of article Ne119
of CC of the RK, admits as the real estate. It seems
that the determining factor in this is the presence
in its composition of real estate. We, absolutely
agree with opinion that «if concerning other
property the alternative of its inclusion in structure
of the enterprise is possible, concerning real estate
obligatory inclusion, by its reference in general to
real estate is legislatively actually provided» [35,
p.203].

Article 119 of the Civil Code of RK gives the
parties the possibility of varying the components
that are included by the legislator of the property
complex of the enterprise.
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In the absence of the fixed structure of the
enterprise as a property complex in practice there
are situations when, without the presence of land
(land rights) attempts to company registration.

For example: The company «Transtelekom» has
on balance of the line of fiber-optical communication
which have a dislocation both on the ground, and on
the established land fastenings which don’t admit
real estate objects by the Kazakhstan legislation. In
this connection, attempt to register the rights for the
objects carriers having indissoluble communication

with the earth, not being real estate objects through
registration of the enterprise as a property complex
becomes. In our opinion, accurate definition of
structure of the enterprise with maintaining as
obligatory components (land and rights to land)
and optional components — all other property is
necessary.

Moreover, legislative  determination  of
obligation of use of the enterprise in business activity
(economic activity), i.e. the enterprise as operating,
used, which is bringing in the income of object.
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