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This article is devoted to analysis of the decision of international legal conflicts that arise from di-
vorce with a foreign element. As well as the issues of legal regulation of these relations in accordance 
with the legislation of the Republic of Kazakhstan.

The authors of the article examined in detail the provisions of the CIS Convention on Legal Assis-
tance and Legal Relations in Civil, Family and Criminal Matters 1993, Convention on the Law Applicable 
to Matrimonial Property Regimes of 1978, The Hague Convention on the settlement of conflicts of laws 
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ica and of individual States on this issue.
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Некелік қатынастарды бұзудың халықаралық-құқықтық ерекшеліктері

Бұл мақала шетел элементімен шиеленіскен некені бұзудың нәтижесінде пайда болатын 
халықаралық-құқықтық коллизияларды шешу анализіне, сонымен қатар аталған қарым-
қатынастарды Қазақстан Республикасының заңнамасына сәйкес құқықтық реттеу мәселелеріне 
арналған. 

Мақала авторларымен 1993 ж. ТМД-ның құқықтық көмек көрсету және азаматтық, 
отбасылық және қылмыстық істер бойынша құқықтық қатынастар туралы Конвенциясының, 
1978 ж. Ерлі-зайыптылардың мүліктері режиміне қолданылатын құқық жайлы Конвенцияның, 
ерлі-зайыптылардың соттық айырылысуы және ажырасуға қатысты юрисдикциясы және заңдар 
коллизиясын реттеу туралы Гаага Конвенциясының, сондай-ақ 1957 ж. Тұрмыстағы әйелдің 
азаматтығы туралы Конвенциясының ережелері жан-жақты талданған.

Сонымен қатар, осы мәселеге байланысты Еуропа және Латын Америкасының елдері және 
өзге де мемлекеттердің заңнамаларының тәжірибесі зерделенген.

Түйін сөздер: Конвенция, некелік қатынастар, некені бұзу, ерлі-зайыптылардың мүліктік 
құқықтары, коллизиялық нормалар, отандық заңнама, халықаралық келісім-шарттың нормалары, 
отбасы, Қазақстан Республикасының азаматтары, шет ел азаматы.
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Международно-правовые особенности расторжения брачных отношений

Данная статья посвящена анализу решения международно-правовых коллизий, которые 
возникают в результате расторжения брака с иностранным элементом. А также вопросам 
правового регулирования данных отношений в соответствии с законодательством Республики 
Казахстан.

Авторами статьи подробно проанализированы положения Конвенции СНГ об оказании 
правовой помощи и правовых отношениях по гражданским, семейным и уголовным делам 1993 
г., Конвенции о праве, применимом к режиму имущества супругов 1978 г., Гаагской Конвенции об 
урегулировании коллизий законов и юрисдикции относительно разводов и судебного разлучения 
супругов, а также Конвенции о гражданстве замужней женщины 1957 года.

Кроме того, исследован опыт законодательства зарубежных стран Европы и Латинской 
Америки и отдельных государств по данному вопросу.

Ключевые слова: Конвенция, брачные отношения, расторжение брака, имущественные 
права супругов, коллизионные нормы, отечественное законодательство, нормы международного 
договора, семья, граждан Республики Казахстан, иностранный гражданин.

Introduction

The Convention on the Provision of Legal As-
sistance in Family, Civil and Criminal Cases estab-
lishes that «in cases of divorce, the legislation of 
the contracting Party of which the spouses are the 
citizens at the time of application is applied. If one 
of the spouses is a citizen of one contracting party 
and the other of another contracting party, the law of 
the contracting party shall be applied, the institution 
of which shall consider the divorce proceedings» 
(Конвенция «Об оказании правовой помощи и 
правовых����������������������������������     ���������������������������������   отношениях�����������������������    ����������������������  по��������������������   ������������������� гражданским�������� , ������семей-
ным и уголовным делам», 1993).

The procedure for divorce is different in differ-
ent countries. Decisions on divorce are made with 
respect to those marriages that are recognized as 
such in a particular country. Many countries in Eu-
rope and Latin America in their legislation decide 
this issue on the basis of the rules of national law of 
spouses or the personal law of the husband. If the 
spouses have different citizenship, then the law of 
the country of the last common citizenship or the 
national law of the husband can be applied. Both 
options for applying the divorce law may be unfair 
for the spouse, especially when she was a citizen of 
a state that permits divorce, and as a result of mar-
riage, she became a citizen of a state that does not 
allow divorce in its legislation.

In order to unify the conflict rules on divorce 
issues, international conventions were adopted. 
Thus, the Hague Convention on the Settlement 
of Conflicts of Laws and Jurisdiction concerning 

Divorce and Judicial Separation of Spouses has 
established a conflict of interest in two cases: di-
vorce is permitted by both national law and the 
law of the place where the action was committed 
(Сафронова, 2003: 166). Another Hague Conven-
tion governing the recognition of divorce and judi-
cial separation of spouses in 1970 can be applied to 
the recognition in one contracting state of divorce 
and judicial separation that have been commit-
ted in another contracting state. This Convention 
lists the conditions, the observance of which leads 
to the recognition of divorce, judicial separation, 
which have already been committed in a particular 
state (Convention on the Recognition of Divorces 
and Legal Separations, 1970).

On the territory of the Republic of Kazakhstan, 
divorce is effected on the basis of Kazakhstan leg-
islation, which establishes the procedure and con-
ditions for divorce proceedings. This issue is regu-
lated by Article 204 of the Law of the Republic of 
Kazakhstan «On Marriage and the Family» which 
establishes that divorce of citizens of the Republic 
of Kazakhstan with foreign citizens and stateless 
persons, as well as between foreigners in the terri-
tory of the Republic of Kazakhstan, is carried out in 
accordance with the legislation of the Republic of 
Kazakhstan. As a whole, in Kazakhstan, as we see, 
domestic legislation is applied. The norms of the in-
ternational treaty can be applied to the recognition 
of a divorce, if the issue of recognition of divorce is 
regulated in an agreement of Kazakhstan with this 
or that foreign state differently than in the national 
family legislation.
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The Republic of Kazakhstan recognizes as valid 
the dissolution of marriages committed by foreign-
ers outside Kazakhstan, performed in accordance 
with the legislation of the respective states. But there 
are cases when the consequences of such divorces 
are not recognized on the territory of the Republic 
of Kazakhstan. When the dissolution of a marriage 
of a Kazakh citizen with a foreigner occurs under 
the laws of a foreign country, it can be recognized as 
valid if at the time of dissolution one of the spouses 
resided outside the Republic of Kazakhstan. In case 
of divorce by citizens of the Republic of Kazakhstan 
living abroad, their divorce is recognized as valid if 
it was committed under the laws of the country in 
which they live. If desired, the parties can terminate 
the marriage in a Kazakh court, in accordance with 
the requirements of the legislation of the Republic 
of Kazakhstan, if there are grounds - in the registry 
of acts of civil status of the Republic of Kazakh-
stan. The Law of the Republic of Kazakhstan «On 
Marriage and the Family» states that: «The dissolu-
tion of marriages between citizens of the Republic 
of Kazakhstan committed outside the Republic of 
Kazakhstan under the laws of the respective states is 
deemed valid in the Republic of Kazakhstan if both 
spouses resided outside the Republic of Kazakhstan 
at the time of divorce» (�����������������������Кодекс����������������� ����������������РК�������������� «������������О����������� ����������браке����� (���су-
пружестве) и семье», 2017).

Paragraph 2 of Article 204 of the Law of the 
Republic of Kazakhstan «On Marriage and Family» 
regulates the relations of spouses - citizens of the 
Republic of Kazakhstan living outside the country 
on divorce issues: «A citizen of the Republic of Ka-
zakhstan residing outside the Republic has the right 
to terminate a marriage with a resident outside the 
Republic of Kazakhstan spouse regardless of his 
citizenship in the courts of the Republic of Kazakh-
stan, who are considering these cases on behalf of 
the Supreme Court of the Republic of Kazakhstan. 
«In those cases - further on in the same article of 
the Law - when, under the laws of the Republic 
of Kazakhstan, divorce is permitted in civil regis-
tration offices, the marriage may be terminated at 
embassies or at consular offices of the Republic of 
Kazakhstan» (Кодекс РК «О браке (супружестве) 
и семье», 2017).

The study of problems related to the family is 
becoming increasingly important, both theoretically 
and in practice. It is known that the instability of 
the institution of marriage and family, manifested 
in the growth of the number of divorces, it is typical 
for almost all developed countries of the world. The 
highest percentage of divorces (over 50%) are in 
Western Europe, Russia and North America (Engel, 

2014). This is due to the impact of urbanization and 
the resulting intensive migration of the population, 
the emancipation of women, the scientific and tech-
nological revolution, the causes of socio-economic, 
cultural, ethnic, religious nature. Currently, the insti-
tution of the family is going through difficult times. 
Many factors that have stabilized the family from 
the outside have fallen away: the economic depen-
dence of a woman on her spouse, legal, religious, 
moral prohibition or condemnation of divorce. Un-
der these conditions, the internal factors inherent in 
the family become crucial for the stability of mar-
riage. Numerous sociological studies show that at 
the heart of the divorce in most cases is a conflict 
between spouses that has reached a level that it can 
be resolved only by dissolving the marriage.

Methodology

The methodological and empirical basis of the 
research consists in applying general methods of sci-
entific knowledge: historical, comparison, analysis, 
synthesis, classification; special methods: formal-
legal, structural-functional, comparative-legal. The 
application of the above methods led to a deep, qual-
itative analysis of regulations, both foreign and do-
mestic family law regarding dissolution of marriage.

Literature review

The issues of divorce has been studied by many 
legal scholars in family law and private international 
law on the examples of specific countries. For ex-
ample, in the book «Private International law and 
comparative law» the authors (H. Koch, U. Mag-
nus and P. Winkler von Mohrenfels) considered the 
basics of dissolution of marriage according to the 
Introductory act 1896 to the German civil code and 
its consequences, in relation to the alignment of a 
share of spouses and the gift of spouses to each other 
(Кох, 2003: 88). James Dwyer in his book «Family 
Law: Theoretical, Comparative, and Social Science 
Perspectives» gave a clear definition of divorce – «a 
final severance of legal relationships between spous-
es» and considered the main causes of divorce: legal 
grounds of divorce (cruelty, adultery, abandonment, 
disability, defenses) and financial aspects of the di-
vorce (division of property and alimony), explain-
ing each aspect by decision of cases or by scientific 
articles (Dwyer, 2012: 692).

This thread is also dedicated to many articles 
of foreign researchers. In the article «An Interdisci-
plinary Approach to Family Law Jurisprudence: Ap-
plication of an Ecological and Therapeutic Perspec-



ISSN 1563-0366      		                  Journal of Actual Problems of Jurisprudence. №4 (84). 2017      151

Sylkina S.M., Umbetbayeva Zh.

tives», devoted to the interdisciplinary approach to 
the resolution of family proceedings and how this 
approach helps the judges to take into account the 
many influences on human behavior and family 
life that contribute to a more pragmatic and useful 
solutions to contemporary family legal issues, the 
author also touched upon issues relating to divorce 
and its causes and consequences, both for the family 
and for children (Babb, 1997). The norms regarding 
dissolution of marriage are also prescribed in many 
legislative and legal acts such as Conventions, laws 
and so on. 

However, a greater number of works on this 
subject are studies by sociologists, psychologists 
and researches, who leads in their research papers 
the various causes and consequences of divorce. For 
example, according to qualitative and quantitative 
research, conducted by Shelby B. Scott, Galena K. 
Rhoades, Scott M. Stanley, Elizabeth S. Allen, and 
Howard J. Markman, for 52 respondents the reasons 
for divorce at the individual level became «lack of 
commitment (75.0%), infidelity (59.6%), and too 
much conflict and arguing (57.7%), followed by 
marrying too young (45.1%), financial problems 
(36.7%), substance abuse (34.6%), and domestic 
violence (23.5%)» (Scott, 2013).

Also, many foreign authors identify the follow-
ing several levels of marital relationships, on which 
conflicts can occur:

1) psychophysiological level, here disharmony 
manifests itself in the violation of sexual life, on the 
whole, this phenomenon occurs quite often, howev-
er, as the main reason for the decision to divorce it 
is noted by only a few;

2) psychological level, the family creates an 
unhealthy climate, manifested in quarrels, mutual 
quibbles, irritability, which is often put on children;

3) socio-role level, the symptoms of a violation 
of the stability of this level - incorrect, uneven distri-
bution of family-household burden, chaotic family 
way;

4) socio-cultural (spiritual) level, here conflicts 
take the form of misunderstanding each other’s 
spouses, disrespect, lack of interest or dissatisfac-
tion with the communication with the partner, re-
jection of his life values, ideals (Why Do We Ruin 
Family Life, 2016).

Results and discussion

The causes of conflict at one level or another can 
be very diverse. Yet, by the time of their appearance, 
they can be divided into two large groups. These are 
the causes that arose directly during the marriage, 

during the joint life and general management of the 
economy, and the reasons that existed objectively 
until the moment of the creation of the family. The 
latter group of reasons are called risk factors, since 
their presence during the pre-marital acquaintance 
already harbors the danger of a future divorce. The 
risk factors are related to the person’s personality, 
origin, upbringing, and marriage conditions. The 
risk factors include: a large difference in education 
and age between spouses (especially if the woman is 
much older); propensity to alcoholism of one of the 
spouses; frivolous attitude towards marriage, family 
as such; too early age for marriage; probability of 
an early birth of a child; too short term of acquain-
tance; sharp disagreement between parents on the 
conclusion of marriage; forced marriage, without 
mutual consent. These factors are expressed literally 
in the first years of life together and are largely due 
to the fact that more than a third of the divorces are 
for families with a joint life of one to three years 
(Лавриненко, 2002: 249).

The results of the polls show that a significant 
number of young people (about 1/3) marry based on 
motives lying outside the family sphere: the desire 
to leave the parental home, take a responsible inde-
pendent step, take revenge on someone, etc. Natu-
rally, such a superficial, frivolous attitude toward 
marriage, lack of appropriate motivation leads to the 
fact that the spouses do not face the tasks of self-
determination of the family, clarification of conjugal 
roles, the intra-family status of each of them, their 
common goals (Павленок, 2007: 320).

Every seventh marriage, concluded in the first 
half of the 80s, is a marriage between spouses, the 
age of each of which does not exceed twenty years. 
Cause of divorce in this case is often a psychologi-
cal unavailability for marriage. Young families, as a 
rule, are not separated from their parents and depend 
entirely on them financially. In such a situation, 
problems arise, such as ensuring the independence 
of the young family, leadership in it (often one of 
the spouse’s parents pretends to do so), the problem 
of the relationship between members of the young 
family and their parents who may be unfavorable, 
and complicate the inevitable in this case, marital 
conflicts. Among the causes of divorce is disap-
pointment in the partner and loss based on this ini-
tial feeling of love. This danger lies in the first place 
for those spouses whose term of acquaintance was 
short before the wedding (from three to six months). 
Thus, we see that a number of factors that adversely 
affect the strength of marriage can be identified even 
before the creation of a family home. However, most 
divorces occur, of course, because of the reasons 
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that arise (emerging) directly as a result of living 
together. The greatest number of divorced marriages 
falls on the age of 25-30 years, when the spouses 
become sufficiently independent in material terms, 
managed to get to know each other’s shortcomings 
and to be sure that they can not live together. Also, 
more divorces occur at the age of about 40 years. 
This is due to the growth of common children and 
the lack of the need to maintain a family, often in 
such cases, one of the spouses actually has another 
family. The maximum share of divorces falls on the 
first five years of marital life. And such kind of trend 
has continued over the past three decades. For ex-
ample, according to the National Survey of Family 
Growth in the US in the 90s about 90% of women 
are divorced within 5 years of marriage (Matthew, 
2001: 8), and, starting from the 00’s, the percent-
age of women who are divorced within 5 years of 
marriage amounted to 86% (Copen, 2012: 9). Simi-
lar statistics were also available in European coun-
tries. The presence of children in the family directly 
affects the strength of marriage. In large families, 
where the number of children is more than three, 
the percentage of divorces is much lower than the 
average.

The main reasons for divorce can be grouped in 
three blocks:

1) household (housing conditions, inability or 
unwillingness of one of the spouses to conduct house-
keeping, material insecurity, forced separation);

2) interpersonal conflicts (loss of feelings of 
love and affection, rudeness, different views on life, 
illness of one of the spouses, jealousy). In this block 
the main factor is the rudeness and disrespect of the 
spouses to each other. For women initiators of di-
vorce, these reasons are most often associated with 
alcoholism of the spouse, from which come rude-
ness, beatings, insults, threats and so on. For men, as 
a rule, the rudeness of the wife has a fundamentally 
different content. This is primarily disrespect for her 
husband, disbelief in his ability, unwillingness to 
reckon with his interests, disregard for professional 
successes and failures, reproaches, petty tutelage, 
dislike for her husband’s friends and others. This is 
closely connected with such a factor as the differ-
ence in views on life - the so-called dissimilarity of 
the characters. It is much more important for men 
than for women;

3) external factors (treason, the emergence of a 
new family or a new feeling in the initiator of the 
divorce, the intervention of parents and others). 

Different people experience the collapse of the 
family differently. According to estimates of many 
Russian and foreign sociologists, the most common 

consequences of divorces are a decrease in labor ac-
tivity, a high probability of nervous stress, mental 
disorders. Particularly important for society is the 
fact that the influence of parents on the upbringing 
of children is weakened and children are the sub-
ject of serious conflicts between divorcing spouses, 
often such conflicts go far beyond the pre-divorce 
and divorce stages and last for many years (������Лаври-
ненко, 1998: 143). It is on children parental divorce 
has the greatest negative impact. According to re-
search, «children with divorced parents continued to 
score significantly lower on measures of academic 
achievement, conduct, psychological adjustment, 
self-concept, and social relations» (Amato, 1991). 
For example, the consequences of divorce for chil-
dren can include: the possible reduction of time with 
each parent (for most children with fathers), loss 
of economic security (reduction of income in the 
family), loss of emotional security (the weakening 
of ties with one of the parents, close relatives), the 
possible reduction of socio-psychological matura-
tion (presence of anxiety, depression and low self-
esteem), change the view on sexual behaviour (in-
crease in premarital sex, don’t trust the institution 
of marriage), a possible decline in religious belief, 
a decrease in cognitive and academic stimulation 
(decrease in school performance, unwillingness to 
learn) a decline in physical health and increase the 
risk of emotional distress (Anderson, 2014). 

Hence, the instability of marriage creates acute 
problems both for those who want to create a fam-
ily, and for those whose family has been destroyed. 
At the same time, a divorce cannot be considered as 
a totally negative phenomenon, since «freedom of 
divorce is one of the means of ensuring social justice 
in family-marriage relations, a means of preserving 
their moral standards» (Лавриненко, 1998: 143).

However, peace in the family does not develop 
due to the lack of principle in the woman’s behavior. 
There are often situations where a woman goes to 
humiliation, reconciles with the fact that the family 
has a drinking husband, from whom both she and 
children suffer. Conflicts most often arise on the ba-
sis of alcohol, not only in families close to disinte-
gration, but also in relatively well-off. Studies con-
firm that many women point to the rudeness of her 
husband as one of the causes of family conflicts and 
divorce. Often this rudeness goes hand in hand with 
drunkenness. It was the drunkenness of the spouse 
who was placed by women in one of the first places 
among the causes of divorce. Among the causes of 
divorce, 95.4% of divorcing women were called 
drunkenness of their husbands and 4.6% - drunken-
ness of their wives. The consequence of drunken-
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ness of spouses are rudeness, conflicts in the family, 
betrayals, fading of feelings of love, simplification 
and primitivism of relations between the sexes and 
the like.

Both world and domestic experience of family 
functioning shows that the society should maxi-
mally assist the woman in her striving to ensure a 
rational combination of the roles of the mother, the 
working woman and the hostess, to facilitate her po-
sition in combining work and maternity, to help in 
the upbringing of children and the performance of 
parental responsibilities, in providing psychological 
and pedagogical assistance.

If the spouses have different citizenship, the 
question arises, the law of which country should be 
applied to the regime of property of spouses. In some 
countries, including Italy, there is a conflict of laws 
clause, referring to the national law of the husband 
as an applicable law in the marriage. In England and 
France, for example, there is no specific conflict of 
laws pointing to the applicable law. Here, the parties 
can exercise the right to choose between the law of 
the state of the husband and the law of the wife’s 
state. In England, the parties also exercise their vol-
untary choice, but there is a conflict of laws rule, 
especially when the parties have not made a choice 
regarding the applicable law or when they are argu-
ing over the choice of the applicable law (Laquer 
Estin, 2017).

Due to the fact that the legislation of several 
states recognizes the marriages of citizens of their 
states with foreign citizens as valid only when «per-
sons who marry have been granted permission by 
the competent authority of this state, the civil reg-
istration authority, upon receipt of the application, 
should ascertain from the applicants, whether such 
permission is required from the competent authority 
of the state of which the foreign citizen is a citizen» 
(Сергеев, 1999: 174).

The Convention on the Nationality of Married 
Women stipulates that «conflicts of law and practice 
relating to citizenship arise as a result of decrees on 
the loss or acquisition of citizenship by women as 
a result of marriage, dissolution of marriage or the 
change of citizenship by a husband during the exis-
tence of the marriage union.

Each contracting state agrees that neither the 
conclusion nor dissolution of marriage between any 
of its citizens and the alien, nor the change of citi-
zenship by the husband during the existence of the 
marriage union will not be automatically reflected 
in the citizenship of the wife. Each contracting state 
agrees that a foreign woman who is married to any 
of his citizens can acquire at his request the citizen-

ship of his husband in a special simplified order of 
naturalization. The granting of such citizenship may 
be subject to restrictions established in the interests 
of state security or public policy. Each contracting 
state agrees that the Convention «will not be inter-
preted as affecting any legislation or judicial prac-
tice under which a foreign woman married to any 
of its citizens can rightfully acquire at the request of 
the citizenship of her husband» (Convention on the 
Nationality of Married Women, 1957).

However, according to Article 15 of the Univer-
sal Declaration of Human Rights, the United Na-
tions General Assembly indicated that «everyone 
has the right to a nationality» and that «no one shall 
be arbitrarily deprived of his nationality or the right 
to change his nationality» (Universal Declaration of 
Human Rights, 1948).

When performing notarial acts involving for-
eign citizens and stateless persons, the notary should 
first of all be guided by the current family legislation 
of the Republic of Kazakhstan, but the legislation of 
other countries is also applicable in a number of cas-
es. For example, article 202, part 2 of the Law «On 
Marriage and the Family» establishes that marriages 
between foreigners concluded outside the territory 
of the Republic of Kazakhstan in compliance with 
the legislation of the state on whose territory they 
are concluded are recognized as valid in the Repub-
lic of Kazakhstan. That is, if Kazakh repatriates are 
being addressed to a notary public - citizens of the 
Republic of Kazakhstan with a request to certify a 
transaction on the disposal of their property, the no-
tary should find out whether these persons have en-
tered into a legal marriage between themselves in a 
country of former residence. However, by virtue of 
Article 212 of the Law «On Marriage and the Fam-
ily», the norms of marriage and family law of other 
states are not applied if such application is contrary 
to the legislation of the Republic of Kazakhstan. In 
this case, since the foundations of the rule of law are 
violated, the legislation of the Republic of Kazakh-
stan is applied.

When applying the norms of foreign family law, 
notaries establish the content of these norms in ac-
cordance with the official interpretation, practice 
of application and doctrine in the respective state. 
Therefore, a notary has the right to seek clarifica-
tion from the Ministry of Justice of the Republic of 
Kazakhstan and other competent authorities. If the 
content of foreign legal norms, not looking at the 
measures taken, is not established, the legislation of 
the Republic of Kazakhstan is applied.

In accordance with Article 205 of the Law on 
Marriage and the Family, «the personal non-prop-
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erty and property relations of the spouses are deter-
mined by the legislation of the state on whose terri-
tory they have a joint residence, and in the absence 
of a common residence – by the legislation of the 
state in whose territory they had the last joint resi-
dence. Personal non-property and property rights 
and duties of spouses who did not previously have a 
joint residence are determined on the territory of the 
Republic of Kazakhstan by the legislation of the Re-
public of Kazakhstan. When concluding a marriage 
contract or an agreement on the payment of alimo-
ny, spouses who do not have a common citizenship 
or joint residence may choose the legislation of a 
certain country to be applied for determining their 
rights and obligations under a marriage contract in 
a given country» (����������������������������Кодекс���������������������� ���������������������РК������������������� «�����������������О���������������� ���������������браке���������� (��������супруже-
стве) и семье», 2017).

Particular difficulty in the performance of notar-
ial acts involving a foreign element is the certifica-
tion of transactions in relation to the joint property 
of the spouses. Notaries should carefully explain to 
foreign citizens the essence of the requirements of 
the current family law, fully and accurately deter-
mine the status of family relations of foreigners or 
citizens of the Republic of Kazakhstan who recently 
accepted Kazakhstan citizenship. Therefore, apply-
ing citizens should demand documents proving the 
performance of acts of civil status in the country of 
their former legislation. Such documents are valid 
for a notary only after their consular legalization. 
At the same time, it should be remembered that as 
a result of the application of the legislation of an-
other state, the interests of the owner of personal 
non-property and property rights, a person who is 
a citizen of the Republic of Kazakhstan, should not 
be violated. For example, when performing notarial 
acts involving Kazakh repatriates who came from 
countries where the domestic legislation is based 
on sharia or directly apply the sharia norms, spe-
cial attention should be paid to the requirement of 
equality of spouses and the inadmissibility of any 
infringement of the rights and interests of women 
and children, as in questions of family and marriage, 
and in any other matters. Any form of discrimina-
tion against women in family relations is unaccept-
able, and the priority of the interests and rights of the 
child is enshrined in legislation.

When executing notary actions that affect the in-
terests of the child (agreement on the payment of ali-
mony, an agreement on establishing the procedure 
for participation in the upbringing of the child and 
others), notaries should be especially careful and 
pay attention to such agreements between citizens 
of the Republic of Kazakhstan and foreigners. It is 

necessary to explain to our citizens the difficulty in 
a number of cases of legal regulation of these rela-
tions because of the absence of relevant internation-
al treaties. For example, an agreement on participa-
tion in the upbringing and maintenance of a child, 
concluded in accordance with the requirements of 
the current family legislation of the Republic of Ka-
zakhstan, can not be accepted for execution by the 
competent authorities of another state, if there is no 
relevant international treaty or the document did not 
pass proper legalization in another given country. If 
such a child is born by a foreigner and a Kazakh 
citizen out of wedlock, then he is infringed in his 
rights under the legislation of some countries as 
illegitimate.

In accordance with Article 207 of the Law «On 
Marriage and the Family», the rights and duties of 
parents and children, including the obligation of par-
ents for the maintenance of children, are determined 
by the legislation of the state in whose territory they 
have a joint residence. In the absence of a joint resi-
dence of parents and children, the rights and duties of 
parents and children are determined by the legislation 
of the state of which the child is a citizen. At the re-
quest of the claimant to child support obligations and 
to other relations between parents and children, the 
legislation of the state in whose territory the child is 
permanently residing can be applied.

Property rights and duties of spouses are deter-
mined by the legislation of the state on whose terri-
tory they have a joint residence, and in the absence 
of a joint residence - by the legislation of the state 
in whose territory they had the last joint residence. 
The property rights and duties of spouses who did 
not previously have a joint residence are determined 
on the territory of the Republic of Kazakhstan by 
the legislation of the Republic of Kazakhstan. Since 
the norms governing the relations of foreign spouses 
vary from country to country, a number of interna-
tional conventions undertake a mission to imple-
ment the unification of such norms. For example, 
the Hague Convention «On the Conflict of Laws Re-
garding Personal and Property Relations» of 1905 
refers to the regulation of the personal relations of 
foreign spouses to national laws. The provisions of 
this Convention are applied when otherwise is not 
provided for by the agreement of the spouses them-
selves. In this Convention it is stipulated that «the 
property relations of spouses are determined by the 
law of the state of the husband at the time of mar-
riage, if there is no agreement of the spouses».

In many countries, the marriage contract is the 
main means of protecting the property interests of 
persons entering into marriage and family relations. 
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Proceeding from this important point, the Conven-
tion pays special attention to the procedure for con-
cluding and changing the marriage contract (������Чефра-
нова, 2007: 53).

Mutual relations of spouses for maintenance ob-
ligations are regulated by the Convention «On the 
law applicable to matrimonial property regimes » of 
1978. The Convention grants the couple «the free-
dom to choose one or another regime for regulat-
ing relations between parents and children, as well 
as one or another regime governing joint property 
of spouses» (Convention on the Law Applicable to 
Matrimonial Property Regimes, 1978). The Law of 
the Republic of Kazakhstan «On Marriage and the 
Family» does not contain conflict rules that would 
refer to the right of a foreign country to resolve is-
sues of personal and property relations between 
spouses.

The agreements on rendering legal assistance 
concluded by the Republic of Kazakhstan with oth-
er states regulate relations between spouses who are 
citizens of one state and reside in the territory of an-
other state. According to the legislation of most Eu-
ropean and Latin American states, the relationship 
between parents and children born in a lawful mar-
riage is regulated by the personal law of the father, 
and in case of his death – by the personal law of the 
mother. Almost all legal systems of the world came 
to a common opinion on the issue of the rights and 
responsibilities of parents with respect to the child’s 
personality: the law of the court is applied. Alimen-
tary obligations in the international aspect are regu-
lated by a number of international conventions. For 
example, the Hague Convention on the law appli-
cable to maintenance obligations towards children, 
1956, the conflict binding «the country of usual resi-
dence is deemed to be the main» (К���������������онвенция������� ������о����� ����пра-
ве, применимом к алиментным обязательствам в 
отношении детей, 1956). This means that the Con-
vention applies in cases where a child resides in the 
territory of a State Party to the Convention.

Kazakhstani legislation does not distinguish be-
tween citizens of Kazakhstan and foreign citizens 
- both parents and children. Kazakhstan legislation 
extends its effect on the relations of parents and 
children of Kazakhstani citizens who are abroad. 
The same can be said about the regulation of cases 
on the recovery of alimony. In addition, the issues 
of relations between parents and children living in 
different states can be regulated by articles of trea-
ties on legal assistance. The citizenship of the child 
determines the conflict binding. Courts should be 
guided by the following rules. «The courts decide 
the establishment, contestation of paternity in accor-

dance with the law of the state of which the child is 
a citizen (having obtained citizenship by birth). The 
child’s nationality is decisive in terms of defining 
the law, which the court must follow when making 
decisions that stem from the legal relationship that 
exists between the illegitimate child, his mother, on 
the one hand, the father (the alleged father), on the 
other. If parents and children live in one country, 
then the courts are governed by the law of the state 
of which the child is a citizen» (Convention on the 
Recovery Abroad of Maintenance, 1956).

So, the Law of the Republic of Kazakhstan «On 
Marriage and the Family» provided for the existence 
of property claims of the spouses to each other being 
one of the cases of divorce in a judicial procedure. 
Property claims are defined as disputes over the 
division of property, which is their common joint 
property, and on the payment of maintenance to a 
disabled spouse in need.

The law «On Marriage and the Family» provides 
for the possibility of sharing the common property 
of the spouses, both for the termination of marriage, 
and at any time during the marriage. The application 
for the division of the property of the spouses can 
proceed either from them (or one of the spouses) or 
from the creditor of one of the spouses in order to 
apply for the share of this spouse for his credit obli-
gations. «If the consent of both spouses is obtained 
for the section of common property, they constitute 
a corresponding marriage contract indicating the or-
der of division of their property. This marriage con-
tract is certified by a notary, at the request of the 
spouses, their agreement on sharing common prop-
erty may also be notarized. The division of spouses’ 
property in court is made in the event of a dispute 
between the spouses, and also in the case where it 
is difficult to determine the shares of the spouses 
in this property. When sharing common property 
of spouses in court, the court, at the request of the 
spouses, determines which property is to be trans-
ferred to each of the spouses. In the event that one 
of the spouses is transferred property, the value of 
which exceeds the share due to him, another spouse 
may be awarded a corresponding monetary or other 
compensation» (Сосипатрова, 1999: 76).

«When dividing a spouse’s property, no account 
is taken of:

1) contributions made by the spouses at the ex-
pense of their common property in the name of their 
common minor children;

2) items purchased for the total income of the 
spouses, but intended solely to meet the needs of 
their minor children (clothes, shoes, school and 
sports supplies, musical instruments, children’s 
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library, etc.) - they are not subject to division and 
are transferred without compensation to that of the 
spouses, with whom children live» (Бурдейный, 
2005: 195).

In accordance with the Convention on Legal As-
sistance and Legal Relations in Civil, Family and 
Criminal Matters, the property relations of spouses 
are determined by the legislation of the contracting 
Party in whose territory they have a joint residence. 
If one of the spouses resides in the territory of one 
contracting Party and the other in the territory of the 
other contracting party, and both spouses have the 
same nationality, their property relations are deter-
mined by the legislation of the contracting party of 
which they are citizens. If one of the spouses is a 
citizen of one Contracting Party and the other of an-
other Contracting Party and one of them resides in 
the territory of one and the other in the territory of 
the other contracting Party, their property relations 
are determined by the legislation of the contracting 
Party in whose territory they had their own the last 
together residence.

If the above-mentioned persons do not have 
a joint residence in the territories of the contract-
ing parties, the legislation of the contracting party 
whose institution is considering the case is applied.

Legal relations of spouses relating to their im-
movable property are determined by the legislation 
of the contracting party on whose territory the prop-
erty is located. The question of which property is 
immovable is decided in accordance with the legis-
lation of the country in which the property is located.

The ownership of vehicles to be entered in the 
state registers is determined by the legislation of the 
contracting party on whose territory the authority 
that registered the vehicle is located.

The emergence and termination of the right of 
ownership or other proprietary right to property is 
determined by the legislation of the contracting par-
ty on whose territory the property was at the time 
when the act or other circumstance that was the ba-
sis for the origin or termination of such a right took 
place.

The emergence and termination of the right of 
ownership or other proprietary right to property that 
is the subject of the transaction is determined by the 
legislation of the place where the transaction was 
made, unless otherwise provided by the agreement 
of the Parties.

Conclusion

The legal consequences that come with the dis-
solution of marriage are mostly negative, for the 

family as a whole, a social institution, which is the 
basic unit of society. In accordance with paragraph 2 
of Article 21 of the Law of the Republic of Kazakh-
stan «On Marriage and the Family», courts must 
take measures to protect the rights and interests of 
minor children of divorcing spouses. The court, 
during the consideration of the case, must find out 
whether the spouses have reached an agreement on 
the one with whom the minor children will live with 
after the dissolution of the marriage, the procedure 
for paying the means for keeping the children and 
the amounts of these funds. In this case, the agree-
ment on the payment of alimony must be made in 
compliance with the requirements of the Law «On 
Marriage and the Family». The court must also clar-
ify that «a parent living apart from the children is 
obliged to participate in the upbringing of children 
and has the right to communicate with them, and the 
other parent is not entitled to interfere with it, which 
is recorded in the record of the court session» (���Ак-
бергенова, 2000: 138).

If the case is adjourned and the period for rec-
onciliation is granted to spouses in cases where an 
action is filed for recovery of maintenance, the court 
is entitled to discuss the question of the defendant’s 
participation in the material support of children. If 
it is determined that the defendant does not fulfill 
this duty, the judge, in accordance with article 140 
of the Civil Procedure Code of the Republic of Ka-
zakhstan, upon the application of the plaintiff, issues 
a court order on the temporary recovery of alimony 
for the maintenance of children until the case is ex-
amined.

If, during the discussion of the claim for recov-
ery of maintenance for the maintenance of children, 
the other party disputes the record of the father or 
mother of the child in the birth certificate, both of 
these requirements are to be separated from the di-
vorce case for their joint consideration in a separate 
proceeding. In the event that the claim for divorce is 
denied, the claimed claim for recovery of alimony, 
if the plaintiff insists on its consideration, the court 
also allocates this claim to a separate proceeding, 
as indicated in the operative part of the decision. 
Dissolving a marriage, «a court at the request of a 
spouse who has the right to receive maintenance 
from another spouse is required to determine the 
size of this content. At the request of the spouses 
or one of them, the court is also required to divide 
the property located in their common joint owner-
ship» (Гражданский процессуальный кодекс РК, 
2017).

In accordance with Article 223 of the Civil Code 
of the Republic of Kazakhstan, the joint property of 



ISSN 1563-0366      		                  Journal of Actual Problems of Jurisprudence. №4 (84). 2017      157

Sylkina S.M., Umbetbayeva Zh.

the spouses to be divided is any movable and im-
movable property acquired during the marriage, 
which, by virtue of articles 115, 116, clause 2 of Ar-
ticle 191 of the Civil Code, irrespective of the name 
of the spouse who acquired it or who contributed 
money from the spouses, unless the spouses, in ac-
cordance with Article 38 of the Law on Marriage 
and the Family, established a different regime that 
determines their property rights and responsibilities 
in marriage and (or) in the case of divorce (marriage 
contract).

The property to be divided includes the common 
property of the spouses available to them for the du-
ration of the case. If the court finds that one of the 
spouses has alienated the common property or spent 
it at its discretion contrary to the will of the other 
spouse and not in the interests of the family, or con-
cealed the property, then when the property is divid-
ed, this property or its value is taken into account.

It also considers the general debts of the spouses 
and the right to claim for obligations arising from 
a joint family life. At the same time, according to 
the Law «On Marriage and the Family» is not a 
common joint property and the property acquired, 
although during the marriage, but on the personal 
funds of one of the spouses that belonged to him 
before marriage, received as a gift received in the 
order of inheritance or other gratuitous transactions, 
as well as things of individual use acquired at the ex-
pense of the common means of the spouses, with the 
exception of jewelry and other luxuries. If, after the 
actual termination of family relations and the con-
duct of a common household, the spouses did not 
acquire property together, the court under the Law 
«On Marriage and the Family» can only divide the 
property that was their common joint property at the 
time of the termination of the common household. 
Section of common property of spouses at divorce 
is made according to the rules established by articles 
36, 37 of the Law «On Marriage and the Family» 
and Article 218 of the Civil Code, while the value 
of property subject to division, in the absence of an 
agreement of the parties, is determined by the court 
on the basis of the expert’s opinion, in that the con-
clusion of the state body for valuation of property. 
If the marriage regime has changed the regime of 
common joint property established by law, then the 
court should be guided by the terms of this agree-
ment when resolving a dispute over the division of 
spouses’ property.

It should be borne in mind that, by virtue of part 
2 of Article 42 of the Law «On Marriage and the 
Family», a marriage contract in the same proceed-
ings may be declared invalid, in whole or in part, at 

the request of one of the spouses, if the conditions of 
the contract place the spouse in an extremely unfa-
vorable situation. If during the consideration of the 
divorce proceedings and the division of the common 
property of the spouses (in cases when they did not 
fully pay the share for the apartment, dacha, garage, 
other structure or premise provided by the coopera-
tive for use), one of the parties asks to determine to 
which share of the unit has the right, without raising 
the issue of partition of the share, the court is entitled 
to consider such a requirement without allocating it 
to a separate proceeding, provided that there are no 
other persons entitled to unit accumulation, since 
this dispute does not affect the rights of cooperation.

The contributions made by spouses at the ex-
pense of common property to their minor children, 
by virtue of paragraph 4 of Article 36 of the Law 
«On Marriage and the Family» are considered to 
belong to children and should not be taken into ac-
count when dividing property that is a joint property 
together.

If third parties provided money to the spouses 
and the latter contributed them to their credit organi-
zations, third parties have the right to sue for the re-
turn of the corresponding amounts according to the 
norms of the Civil Code, which is to be considered 
in a separate proceeding.

In the same manner, the claims of members of 
the peasant (farmer) economy or members of the 
former collective farm yard and other persons to 
spouses who are members of this peasant (farming) 
farm or former collective farm yard may be allowed. 
The flow of a three-year statute of limitations for the 
requirements for the division of property that is a 
common joint property, the persons whose marriage 
is terminated, should not be calculated from the day 
of the termination of marriage (when the marriage is 
dissolved in court - the day when the court decision 
enters into legal force, upon divorce in the records 
acts of civil status - the day of registration of di-
vorce in the civil status register), but from the day 
the spouse learned or should have learned about the 
breach of his obligation under article 18, paragraph 
1 0 of the Civil Code of the Republic of Kazakhstan.

According to Paragraph 3 of Article 21 of the 
Law «On Marriage and the Family», «in the event of 
a refusal to satisfy a claim for divorce, the court does 
not have the right to consider other claims claimed 
by the spouses jointly with this claim, to separate 
them into a separate proceeding». The court’s deci-
sion to dissolve the marriage, as well as the decision 
to refuse the divorce, must be legal and based on 
evidence that has been thoroughly verified during 
the court session.
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In the reasoning part of the decision, in cases 
where one of the spouses objected to the dissolution 
of the marriage, the reasons for the discord between 
the spouses established by the court, evidence of 
the impossibility of preserving the family, or the 
court’s decisions on the possibility of preserving 
the family, arguments on the basis of which the 
court rejects certain evidence, laws, which guided 
the court. The resolutive part of the decision on the 
satisfaction of the claim for divorce should contain 
the conclusion of the court on all the requirements 
of the parties listed in paragraph 2 of Article 21 of 
the Law «On Marriage and the Family», including 
those connected for joint consideration. This part 
of the decision also indicates the information nec-
essary for the state registration of divorce (the date 
of registration of the marriage, the number of the 
record, the name of the vital statistics office that 
registered the marriage, the names of the spouses 
in case of divorce - whether the common name has 
been retained or the former).

The names of spouses are recorded in the de-
cision in accordance with the marriage certificate, 
and in case of changing the surname at the time of 
marriage, in the opening part of the decision it is 
necessary to indicate the pre-marital surname. The 
decision should indicate which of the spouses and 
in what amount the state fee is levied and which of 
the spouses, taking into account the financial situa-
tion, being on the upbringing of children, and other 
specific circumstances, is exempt from paying it. 
The moment of the termination of marriage comes 
from the date of entry of the court decision into legal 
force.

In case of reconciliation of the spouses after the 
decision to dissolve the marriage, the court, in the 
presence of their written application, has the right to 
terminate by its determination the execution of the 
decision before the expiration of the term for entry 
of the decision into legal force, and in certain cases 
and before sending a copy of the decision to the civil 
registration authority for commission registration of 
divorce.

If during the review of the case, it is established 
by way of supervision that the decision to dissolve 
the marriage was submitted to the civil registry of-
fice and the registration of divorce is registered, the 
cancellation of such decision, subject to this circum-
stance, can only follow if there are material viola-
tions of the rules of substantive and procedural law.

After the decision is rescinded in the appellate 
and supervisory order of the decision on the dissolu-
tion of the marriage, the court, in the new examina-
tion of this case, also has to check whether registra-
tion of divorce has been effected in the civil registry 
offices.

Introducing a new decision, «the court, if there 
is a divorce registration in the registry offices, must 
resolve the question of its cancellation. If by that 
time one of the spouses has entered into a new mar-
riage, then the issue of the invalidity of this marriage 
should be resolved upon the suit of the interested 
persons after the entry into legal force of the court 
decision on the refusal to dissolve the first marriage» 
(Resolution of the Plenum of the Supreme Court of 
the Republic of Kazakhstan “On the application by 
courts of legislation in the consideration of the case 
of divorce”, 2000).
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