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DETENTION AS A MEASURE OF PROCEDURAL COERCION
IN CRIMINAL PROCEEDINGS

The article discusses the features of the detention of a suspect in a criminal offense, provided the
criminal procedural legislation of the Republic of Kazakhstan. Identify the main features, objectives and
order of detention as a measure of procedural coercion. The problematic issues of the legislation on the
terms of detention, the limits of the use of force during detention, and the grounds for recognizing deten-
tion as unlawful and unreasonable are covered. Suggestions are made to improve the norms of the Code
of Criminal Procedure of the Republic of Kazakhstan in order to properly ensure the rights of the individual
during detention. The relevance of this article is due to the fact that in criminal procedure science there are
problems that relate to ensuring the rights of the individual in the process of procedural actions using the
means of criminal procedural coercion, since in this case the constitutional rights and freedoms of partici-
pants in criminal proceedings are more affected. The purpose of this article is to consider the procedure for
detaining a suspect as a procedural coercion measure applied by the inquiry body, investigator, interroga-
tor or prosecutor for a period not exceeding 72 hours from the moment of actual detention of a person on
suspicion of committing a crime. The essence of this measure is the short-term deprivation of liberty of a
person suspected of committing a crime in order to ascertain his identity, involvement in a crime and to
decide on the application of a preventive measure to him — usually detention. The author considers that
the detention of a suspect is a short-term restriction of freedom. The grounds for carrying out this action,
entered in the protocol, simultaneously act as factual data, circumstances having evidentiary value. But,
the purpose of the detention is to deprive a person suspected of committing a criminal offense, to have the
opportunity to exert an undue influence on the investigation process, to resist the establishment of truth in
a criminal case, to hide from the bodies of inquiry, investigation and judicial bodies, to continue unlawful
activities. Thus, it follows that it is necessary in law enforcement work practice factors unjustified detention
should be excluded and money, unlawful criminal responsibility.

Key words: detention, criminal prosecution, coercive procedural measure, authorized persons, pe-
riod of detention, procedure for the detention, procedural prosecutor, criminal process
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Kamayfa aAy KbIAMbBICTbIK, iC 60#bIHLLIA
NpoueccyaAAblK MaXkOypAey Liapachl peTiHae

bya makanasa KasakcraH PecryGAMKACbIHbIH, KbIAMBICTbIK, iC KYPri3y 3aHHaMacblHAQ KO3AEATEH
KBIAMBICTbIK, iC KO3FayAa CEe3iKTi KYAIKTIHI yCTay epeKkLIeAiri KapacTbipblAaAbl. |C XKyprizyaiH Maxxoypaey
L1apacbl peTiHAE YCTayAblH HErisri epekiieAikTepiH, MaKcaTTapbiH XeHe TopTibiH aHbikTay. Kamayra
AAy LIAPTTApbl TypaAbl 3aHHAMaHbIH, MPOOAEMAAbIK, MOCEAEAEP], KamayFa aAy Ke3iHAE Kyl KOAAAHY
AMMUTTEpPI >K8He KamayAbl 3aHCbI3 >KOHE Herisci3 Aen TaHy Heri3aepi KamMTblAaAbl. YCTaAFaH Kesae
AAAMHbIH, KYKbIKTApbIH TUICTI TypAe KamTamacbi3 eTy makcatbiHaa Kasakcran Pecny6AmkachiHbIH
KBIAMBICTBIK, iC >KYPri3y KOAEKCiHiH, HOPMaAapbiH XXETIAAIPY OOMbIHLLIA YCbIHbICTap >kacaAaabl. Ocbl
6anTbiH, ©3EKTIAIN KbIAMBICTBIK, iC >KYPri3y FbIAbIMbIHAQ KBIAMbICTbIK, iC >KYPri3yAiH MaXOypaey
KYPaAA@pbIH MalAaAaHbIM, iC XYpPrizy apekeTTepiHAe aAaMHbIH KYKbIKTapblH KamMTamachbi3 eTymeH
GanAaHbICTbl MpoOAemanap 6Gap ekeHAiriHe 6aiAaHbICTbl, cebebi OyA >karaaiAa KbIAMbICTBIK, iC
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Introduction

The relevance of the study is due to the fact
that in criminal procedure science there are prob-

6OoVbIHLLIA KATbICYLLbIAAPFA KOHCTUTYLIMSIAbIK, KYKbIKTap MEeH epKiHAikTep Ken acep eteai. Ocbl 6anTbiH,
MakcaTbl KbIAMbIC XaCaAbl AEreH KYAIKMEH aAaMHbIH, iC XY3iHAE YCTaAFaH Ke3aeH 6acTan 72 caraTTaH
acrnanTbiH Mep3iMre Teprey opraHbl, Tepreyuli Hemece MpPOKypop KOAAQHbIAATBbIH MPOLECCYaAAbIK,
MXOYpAEY Liapachbl PeTiHAE KYAIKTIHI ycTay TopTibi TypaAbl GOAbIN TabblAaabl. DAETTE KamayAa
— OYA WwapaHbiH, MOHi, OHbIH, XKeke 6acblH aHbIKTayfa, KbIAMbICKA TapTy 8He OyATapTnay wapacbiH
KOAAQHY LLeLY MaKCaTbIHAQ KbIAMBIC XKacaAbl A€reH KyAikneH 6ip aaaMAbl 6ac 60CTaHAbIFbIHAH KbICKA
Mep3iMA| aiblpy XaTblp. ABTOP, KYAIKTIHI yCTay — epKiHAIKTIH KbICKA MEP3IMAI LLIEKTeYi, Aemn CaHalAbI.
XaTTamara eHrisiAreH ocbl ic-LuapaHbl XKYPri3yAiH Herisi 6ip Me3rianAe HaKTbl AEPEKTED, ADAEAAI MBHTe
Me MeH->KaAap peTiHAe apekeT eTeai. Kamayra aAy MakcaTbl KbIAMBICTBIK, iC 60MbIHLLIA KYAIKTI aAamMHaH
6ac TapTy, Teprey yAepiciHe Tepic acep eTyre, KbIAMbICTbIK, iC 6OMbIHLIA WbIHAbIKTbI OpHATYFa Kapchbl
TYpyFa, Teprey, Teprey >kéHe COT OpraHAapbliHa >KACbIPbIHYFa, 3aHCbI3 8peKeTTepPAl YKaAFacTbipyFa
MYMKiHAIK 6epmey. OcblAaiiua, Heri3ci3 ycray >KoHe KbIAMbICTbIK, >KayarkepiliAiKKe 3aHCbI3 KeAy
dakTirepi KyKbIK, KOpPFay OpraHAapbiHbIH, TOXXipMOECIHEH aAbIHbIM TaCTaAybl KEpPEK.

Ty¥iin ce3aep: ycTay, KbIAMBICTbIK, KyAdAdy, PaCiMAIK MaXXOYpAey Lwapasapbl, YOKIAETTI aaamaap,
ycTay Mepsimi, ycray TopTibi, ic >Kyprisy npokypopbl, KbIAMBICTbIK, TPOLIECC.
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3aaep)kaHue Kak mepa NnpoLecCyaAbHOro NpMHY>XAEeHUs
B YTOAOBHOM MpoLiecce

B cratbe paccMaTpuBaloTCs OCOGEHHOCTM 3aAepykaHWsl TMOAO3PEBAEMOr0 B COBEpPLUEHMM
YrOAOBHOIO MpaBOHApYLUEHMs, MPeAYCMOTPEHHbIE YFOAOBHO-MPOLECCYaAbHbIM 3aKOHOAATEAbCTBOM
Pecnybankm KasaxcTtaH. BbISIBASIOTCS OCHOBHble 4epTbl, LEAM M MOPSAOK 3aAepskaHus Kak Mepbl
NPOLECCYaAbHOrO MpuHYAeHus. OcBewalnTcs NPoGAEMHbIE BOMPOChl 3aKOHOAATEALCTBA O CPOKax
3aAeprkaHusl, MpeAeAax NMPUMEHEHMs CUAbI NPU 3aAep KaHuK, 06 OCHOBAHMSIX NMPU3HAHUS 3aAEP KaHUS
HE3aKOHHbIM M HEOBOCHOBaHHbIM. (DOPMYAUPYIOTCS MPEAAOXKEHUS MO COBEPLIEHCTBOBAHMIO HOPM
YK PK B ueAsix HapaAexkallero obecrneyeHust npaB AMMHOCTM NPY 3aAep KaHUM. AKTYaAbHOCTb AQHHOM
cTaTbi 06YCAOBAEHA TEM, UYTO B YTOAOBHO-TIPOLIECCYAAbHOM HAayKe eCTb MPOGAEMbI, KOTOPbIE CBSI3aHbl C
obecreyeHnem npas AMMHOCTM MPU MPOU3BOACTBE MPOLLECCYAAbHbIX AENCTBUI C MPUMEHEHWEM CPEACTB
YFOAOBHO-TIPOLIECCYAABLHOI O MPUHYKAEHMS, MOCKOAbKY NPV 3TOM B GOAbLLIEN CTEMNEeHU 3aTParMBaloTcs
KOHCTUTYLIMOHHbIE MPaBa U CBOOOAbI YUYaCTHMKOB YrOAOBHOIO CYAOMPOM3BOACTBA. LleAbto AaHHOM
CTaTbM SBASETCS PACCMOTPEHME MOPSIAKA 3aAep>KaHMs MOAO3PEBAEMOrO Kak Mepa NpoLLecCyaAbHOro
MPUHY)KAEHWS, MPUMEHSEMAs OPraHOM AO3HaHWS, AO3HaBaTEAEM, CAEAOBATEAEM MAM MPOKYPOPOM Ha
CpOK He 6oAee 72 4acoB C MOMeHTa (PaKTUUECKOro 3aAep>KaHus AvLa Mo MOAO3PEHUIO B COBEPLLEHUM
npectynaeHus. CyTb 3TOM Mepbl 3aKAIOYAETCS B KPATKOBPEMEHHOM AMlleHMM CBOGOAbI AMLQ,
MOAO3PEBAEMOr0 B COBEPLUEHMM MPECTYNAEHMUS, B LEASX BbISCHEHWS €ro AMYHOCTM, MPUYACTHOCTM
K MPECTYMAEHMIO M pELLUEHNs BOMPOCa O MPUMEHEHMM K HEMY Mepbl MpeceyeHms — KakK MpaBuAO,
COAEp>KaHMe MoA CTPaxKy. ABTOP CUMTAET, YTO 3aAep KaHre NOAO3PEBAEMOro — 3TO KPAaTKOBPEMEHHOoe
orpaHuueHue cBo6oAbl. OCHOBaHUS AAS OCYLLECTBAEHUSI 3TOFO AEMCTBUS, BHECEHHbIE B MPOTOKOA,
OAHOBPEMEHHO  BbICTYMAIOT B KauyecTBe (DAKTUUECKMX AaHHbIX, OOCTOSITEALCTB, UMEIOLLMX
AOKA3aTeAbCTBEHHOE 3HadeHne. Ho LeAblo 3aAep>KaHus SBASETCS AMLLEHME AWLQA, MOAO3PEBAEMOro
B COBEpPLUEHNN YFOAOBHOIO MPaBOHAPYLUEHMS, BO3MOXXHOCTM OKa3aTb HENpaBOMEPHOE BAMSHME Ha
NMpoLEeCC PacCAeAOBaHMS, NMPOTUBOAENCTBME YCTAHOBAEHMIO UCTMHBI MO YTOAOBHOMY AEAY, CKPbITbCS
OT OpPraHoB AO3HaHMSI, CAEACTBUS 1 CYAEOHbBIX OPraHoOB, MPOAOAXKMUTH MPOTUBOMNPABHYIO AEITEALHOCTb.
Takrm 06pasoMm, OTCIOAQ CAEAYET, UTO M3 MPAKTUKKM PaBOThbl MPABOOXPAHUTEAbHbIX OPraHOB AOAXKHbDI
ObITb MCKAIOUEHbI (DAKTOPbI HEOOOCHOBAHHBIX 3aAEP>KAHWUI 1 CPEACTB, HE3AaKOHHOTO MPUBAEUYEHUS K
YrOAOBHOWM OTBETCTBEHHOCTM.

KAtoueBble cAoBa:  3aAeprkaHMe,  YTOAOBHOE — MPECAeAOBAHME, Mepa  MPOLEeCCyaAbHOro
MPUHY)KAEHWS, YITOAHOMOYEHHbIE AMLLA, CPOK 3aAEPXKaHME, NMOPAAOK 3aAep>KaHWs, MPOLLECCYaAbHbIN
NPOKYpPOP, YrOAOBHbINM Npouecc.

lems associated with ensuring the rights of the in-  fected.
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dividual in the process of procedural actions using
the means of criminal procedural coercion, since in
this case the constitutional rights and freedoms of
participants in criminal proceedings are more af-



Sharipova A.B., Jadilov A.B.

In the system of natural and inalienable human
rights, freedom and personal inviolability occupy a
special place. The Constitution of the Republic of
Kazakhstan bears in itself inalienable human rights,
security and legal protection ofthe individual (https://
online.zakon.kz/Document/?doc_id=1005029: 1).

Since gaining the Republic of Kazakhstan state
independence, on the scale of history it is just a mo-
ment, a clot of time, during which it is quite difficult
to form a qualitatively new model of the develop-
ment of the state. The processes taking place in so-
ciety are by nature inertial, and the change in the
political and economic system, social values, life-
styles are dragged on for decades. The unprecedent-
ed dynamism of development, a sharp change of
landmarks gave rise to a wide range of assessments
of the state of affairs in the country. So, the crimi-
nal situation continues to remain extremely tense.
As is known, in our Republic legal reform is being
carried out, certain steps are being taken to improve
the situation that has developed in our society. In
the development concept of the Republic of Ka-
zakhstan for the period until 2030 it is noted that the
renewal of the economic system of the republic, the
contradiction and difficulties of the social, spiritual
and other spheres of public life, the weakening of
discipline and responsibility is accompanied by the
growth of offenses. Legislation has been introduced
to enforce the protection of the rights of citizens in
criminal proceedings, and reduce its repressiveness
(http://www.akorda.kz/: 2).

New forms of against-rights activity have de-
veloped, criminal professionalism is increasing,
and crime is becoming organized. The international
links of criminal groups are spreading, their merg-
ing with corrupt officials occurs.

The government made significant changes in
the structure of law enforcement bodies in order
to strengthen the fight against organized forms of
crime, as well as prevent and suppress corruption.
At the present time, the new Criminal and Criminal
Procedural Codes of the Republic of Kazakhstan are
adopted and are beginning to work.

It should be noted that during this period the
issues of combating crime and violations of law
become extremely important, serve the strictest ob-
servance of laws, strengthen the guarantees of the
rights and freedoms of citizens. In this regard, new
criminal procedure legislation is of great impor-
tance. In it, issues related to preventive measures are
more thoroughly and clearly worked out.

In the criminal process, in order to better imple-
ment the tasks of justice, preventive measures, which
are measures of state coercion, are applied. The cor-
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rectness of the choice of preventive measures is in
fact guaranteed by the precise indication in the law
of the conditions that allow their application by the
presence of a certain procedural order, the supervi-
sion of the prosecutor for observing the conditions
and procedure for applying preventive measures by
the bodies of preliminary investigation.

From the practice of law enforcement agencies
should be excluded factors of unreasonable deten-
tion and funds, against — rights prosecution.

All proceedings in a criminal case must be car-
ried out in such a way that will maximize citizens’
sense of respect for the law, the need for strict and
unswerving compliance with it, and the accused — a
sense of illegality and the public danger of his ac-
tions, awaken in him the desire to correct and accede
to socially useful work.

Taking into account the requirements of the
modern complex historical stage, criminal justice
today must be an effective means of combating
crime, contribute to further strengthening the rule of
law and order in the Republic of Kazakhstan. Justice
in the Republic of Kazakhstan is carried out only by
the court. This provision is fixed in Art. 75 of the
Constitution of the Republic of Kazakhstan and is
reflected in Art. 1 of the Constitutional Law of the
Republic of Kazakhstan “On the judicial system and
the status of judges” (http://online.zakon.kz: 3). The
importance of this provision is great, since without a
well-constructed, well-functioning justice system, it
is impossible to talk about a legal, democratic state,
to the creation of which we aspire.

The humanization of the criminal policy of the
state is directly aimed at criminal and criminal pro-
cedural legislation.

The tendency to apply more humane treatment
to citizens, including those who violated the criminal
law, invariably entails the application of more hu-
mane preventive measures, not related to detention.

The modern period of time is characterized by
a change in procedures that protect the rights of the
individual. A state whose mission is to protect the
interests of its citizens, first of all, should not cause
unnecessary suffering of citizens, especially those
who have not yet been found guilty by a court ver-
dict that has entered into legal force.

In the conditions of the formation of the rule
of law in Kazakhstan, the process of rethinking the
place and role of the state in the life of society and
the individual, its correlation with law, civil society
and other parts of the political system of society is
underway.

The object of the study are the public relations
that develop during applying procedural coercion
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measures provided for by section 4 of the Criminal
Procedure Code of the Republic of Kazakhstan con-
taining elements of criminal procedural coercion in
the stage of pre-trial investigation.

The subject of the study are the theoretical pro-
visions of the criminal procedure science devoted to
procedural coercion, as well as the norms of interna-
tional legal acts, the Criminal Procedure Code of the
Republic of Kazakhstan, regulating the grounds and
conditions for the application of criminal procedural
coercion.

The aim of the research was to develop recom-
mendations for the disclosure, suppression and in-
vestigation of criminal offenses through the institu-
tion of measures of procedural coercion.

The methodological basis of the research was
made up of dialectical and private-scientific meth-
ods: historical, formal-logical, comparative-legal,
sociological and statistical, contributing to the
achievement of the research goal.

Main part

Science and legal practice are faced with the
questions to what extent and in what form, under
what circumstances in the present conditions the
state and its bodies are competent to apply coercion.
Obviously, coercion, whatever form it takes, will al-
ways remain an indispensable attribute of the state.
It is necessary at least to ensure that all the power of
the state apparatus to ensure the implementation and
compliance with legal norms by those persons who
do not wish to do so voluntarily.

In modern conditions, the measures of state co-
ercion acquire a clearly expressed dual character.
On the one hand, they can undoubtedly restrict the
rights and freedoms of the individual and citizen, the
rights and legitimate interests of legal entities, and
on the other — are aimed at protecting these rights,
freedoms and legitimate interests. The measures of
state coercion are quite diverse and can be classified
on various grounds: by the nature of the impact, by
the branches of law and by the connection with le-
gal responsibility. The last of these grounds for the
classification of measures of state coercion made it
possible to identify a special group of measures of
state coercion — preventive measures.

Measures of procedural coercion are, first of
all, the preventive measures specified in the law,
applied by the investigator, the investigator within
the limits of his powers or by the court (Sarsenbaev,
2000: 110).

Like any other procedural coercion, preventive
measures should be applied in strict observance of

the norms, first of all, the Constitution of the Re-
public of Kazakhstan, international norms, criminal
and criminal procedural law of the Republic of Ka-
zakhstan, which primarily regulate the guarantees of
observance of human and civil rights and freedoms,
compensation of losses caused by illegal actions of
law enforcement agencies, etc.

M.A. Cheltsov-Bebutov speaking about the
measures of procedural coercion in general, indi-
cates that they are by legal nature “... should not
be considered as punishment for the offender, but
as a restriction of the citizen’s rights, because until
the moment of sentencing the accused cannot still
be considered a criminal”. The difference between
the measures of procedural coercion and punish-
ment M.A. Cheltsov-Bebutov sees that “... their sole
purpose is to prevent the possibility of non-fulfill-
ment of procedural obligations” (Cheltsov-Bebutov,
1995: 500).

Effective organization of criminal prosecution is
possible only if there are measures of state coercion
at the disposal of law enforcement agencies. Proce-
dural coercion, applied in concert with other proce-
dural measures, acts as an important system-form-
ing factor in preventing and suppressing criminal
activity of accused persons (suspects), contributing
to the successful conduct of preliminary investiga-
tion and trial.

Undoubtedly, the use of criminal procedural
coercion is dictated by objective circumstances.
But in each case of their application, the axiologi-
cal basis of the decision and action to be taken is
necessary. A person subjected to state coercion in
the sphere of criminal proceedings must be aware
of his duty to follow the prescription or enforce-
ment of the law and to imagine how much they
correspond to moral principles. At the same time,
an authority must understand the necessity and
moral justification of such an impact, not only the
legal but also the moral correctness of his actions
(Moskal’kova, 1996: 35).

In the Criminal Procedural Code of the Republic
of Kazakhstan, the Criminal Procedural Legislation
contains a whole section devoted to procedural co-
ercive measures (Section 4), which consists of three
chapters: Chapter 17, “Detention of a Suspect,”
Chapter 18, “Preventive Measures,” Chapter 19
“Other measures of procedural coercion” (https://
online.zakon.kz/Document/?doc_id=31575852: 7).
On the one hand, the legislator has put an end to
some theoretical disputes regarding the attribution
of certain criminal procedural institutions to mea-
sures of procedural coercion (for example, the is-
sue of whether detention is related to investigative
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actions or coercive measures is resolved lawfully).
On the other hand, many procedural actions and
decisions that are clearly compulsory (for example,
placement in a medical or psychiatric hospital) or
which contain elements of criminal procedural co-
ercion (for example, a search that in a number of
cases foreign countries by the degree of coercion
is equivalent to the arrest of a person (Kartashkin,
1998: 24) or listening to telephone conversations,
examination, etc.).

Most of the so-called other measures of proce-
dural coercion provided for by the head of the 19
th CPC RK, as well as procedural and investigative
actions containing elements of criminal procedure
coercion, are applied not only to suspects and ac-
cused, but also to other participants in criminal pro-
ceedings, without any procedural status. There is a
situation where every citizen is potentially a person
who can be involved in the criminal process. His
general duty is that he must endure such encum-
brances, the necessity of which can later be called
into question. We believe, like other authors, that
this duty excludes any compensation for the use of
coercive measures and their consequences (Kuhne,
1978: 112-113).

At the forefront there is the responsibility of
government agencies and officials for compliance
with the requirements of the criminal procedure
law. However, for the successful conduction of the
criminal process, the responsibility of other persons
involved in the sphere of criminal proceedings is
also important.

This problem, as was sharply controversial,
remains so until now, despite the fact that many
problematic issues were analyzed in the work
of the scientists-processivists. Nevertheless, the
importance of her research for clarifying the
mechanism of criminal procedure regulation is
beyond doubt. An analysis of the different views on
this problem will contribute to the development of
a coherent, coherent concept of criminal procedural
responsibility and coercion.

In particular, there is no clarity in delineating the
measures of criminal procedural responsibility from
other measures of procedural coercion. Although it
is obvious that in one case the measures of criminal
procedural coercion are preventive-protective, and
in the other — they are applied only in connection
with the commission of an offense as a criminal
procedural sanction.

Solving problem situations and controversial
issues will make it possible to ensure more careful
development of guarantees of the rights of citizens
in the application of criminal procedural coercion,
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in the process of procedural actions, which has not
only theoretical but also practical significance, since
violations of law in the activities of law enforcement
bodies associated with the use of unlawful methods
of investigation, with illegal detention, with
disregard for the rights of participants in the process,
are not isolated.

In all laws and orders, without exception, there
are two forms of restricting a person’s freedom as
two measures of procedural coercion: 1) short-term
detention (Chuvilev, 1982: 28); 2) long detention. In
all legal orders between them there is a fundamental
difference: detention is by nature a police measure,
i.e. implementation of police functions; detention
is by nature a judicial measure, i. implementation
of judicial functions. In our legislation, the first of
these forms (police) is denoted by the concept of
“detention”, and the second (judicial) — the concept
of “detention”.

Legally, in accordance with modern
constitutional and international legal imperatives,
any restriction on a person’s physical freedom
and his placement in custody requires judicial
intervention, i.e. are allowed only on the basis of a
court decision. However, in fact, this is not always
possible, because as a rule, not real courts are faced
with real manifestations of criminal activity, but the
police, which performs the function of maintaining
public order and forced “on the spot” to respond to
violations of the criminal law (to come on citizens’
calls, to stop crimes during patrolling of streets,
etc.). Of course, such a problem arises only in cases
when the police not only state a criminal act, but
also face a person allegedly committed it (an actual
suspect), which is “in the hands” of the police.

Thus, between the physical suppression of
criminal activities of a certain person (the task of
the police) and the real possibility of legalizing
(realizing) this situation (drafting the necessary
documents, resolving the issue of the legal
qualification of the act, bringing a person who
deserves to be detained, etc.). ) there is an inevitable
time interval, from which, with all the desire, no
legal system can get rid of, for absolutely objective
reasons. There is only one way out here: to design a
special criminal procedural institute (the institution
of detention), which occupies a special place in
the system of criminal procedure law and is the
only way to overcome the problem of the actual
gap between police suppression of a criminal
(hypothetical) activity of a certain person and
bringing this situation to the mainstream ordinary
procedural decisions, actions, etc. Otherwise, the
police would have to withdraw the activities of the
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police to suppress criminal acts and restrict physical
freedom of suspects beyond the limits of criminal
procedure regulation, which could lead to massive
violations of individual rights and which no legal
system can afford.

The special (unique) place of the institution
of detention in the system of criminal procedural
law and its special (severely restricted) functional
load make it possible to identify several universal
essential characteristics of this institution.

First, detention is limited to hours (usually
several decades hours), as this is enough to ensure
that the situation has acquired normal procedural
features and entered the required legal channel.

Secondly, detention does not imply the
possibility of adopting any preliminary procedural
decision, as it is a procedural form of responding to
actual circumstances.

Thirdly, the procedural registration of detention
occurs after the detention has been carried out, i.e.
unlike other procedural actions, the grounds and
motives for detention are set forth post factum — in
an act (protocol) that is not compiled before, but
after detention.

Fourth, detention is the only measure of
procedural coercion, which is generally applied only
before the pre-trial investigation.

Fifthly, detention is the only permissible case
of restriction of a person’s physical freedom made
without a court decision.

Sixthly, criminal procedural detention as an
action, generating a number of legal consequences,
should be documented. Without this, detention will
not be considered a procedural act, a legal fact will
not be generated (Abdrakhmanov, 2003: 11).

The noted characteristics of the institute make
it possible to understand why detention is not part
of preventive measures. These characteristics
are not only incompatible with the concept of
preventive measures, but also directly opposite
to it, as the measures of restraint are applied only
after the beginning of pre-trial investigation, for a
relatively long period, on the basis of a reasoned
preliminary ruling, etc. In such a situation, detention
cannot remain a measure of procedural coercion
of a special kind (sui generis). The noted universal
characteristics are reflected in the criminal procedure
law, to the analysis of which we pass.

In Art. 128 of the CPC RK contain an exhaustive
list of grounds for detaining a person suspected of
committing crimes. In our opinion, some grounds
may lead to abuse by law enforcement agencies.
Thus, we can give an example of clause 2, part
2, article 128 of the Code of Criminal Procedure

of the Republic of Kazakhstan, the suspect can
be detained when in the materials of the RDD,
counterintelligence activity and (or) secret
investigative actions received in accordance with
the law, there are reliable data on the person
who is committed or is preparing crime. In our
opinion, this ground (the provision) can be too
widely interpreted by law enforcement officials. In
addition, the reliability of the materials of the RAN
(https://online.zakon.kz/: 12) or secret investigative
actions in the event of detention is not subject to
preliminary verification by the judicial authority.

One of the few legal states, the police, before
detaining a particular person, should contact the
judge before the suspect’s detention, and before
he became aware of the intention of the police to
detain him. If the police convinces the judge of the
need for detention, they receive a warrant for this
and detain them. But our Kazakhstan legislation
does not contain such a provision and any detention
is carried out by the police without preliminary
permission from the court. Instead, the law provides
for detention as a preventive measure, usually
after the person has already been detained. We
believe that this practice is contrary to international
standards for the protection of human rights and
encourages the use of illegal investigative methods
to collect the necessary evidence to authorize arrest.
Out of this, two different procedures should be
envisaged. The first procedure should concern the
judicial authorization of detention on the warrant
of the court, in which the court makes a decision to
detain the person, pending his actual detention. The
second procedure should be applied in cases where
a person was detained without a court decision in
cases of detention at the scene of the crime (https://
www.zakon.kz: 13).

The necessity to introduce an institution of
detention on a court order in the RK. This is due
to a number of reasons, one of which there is
the possibility of using unreasonable detention
by the police prior to the sanction of the court to
obtain confessions even in cases where there is no
confession or there are no serious grounds to suspect
the detainee of the crime. Often, in order to obtain
confessions and to disclose the crime, the police
grossly violate the criminal procedure legislation, by
using torture, intimidating and deceiving detainees.
Often such statements are recognized by the court
as admissible, tk. It is extremely difficult for a
defendant to convince a judge that he was subjected
to unlawful methods of investigation and inquiry,
that his confessions were involuntary. The Institute
of Detention on a court order will reduce cases of
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unreasonable detention of a person by the police in
order to “knock out” confessions.

The institution of detention on a court order
will increase the responsibility of the investigative
authorities to the judiciary.

Nowadays, the “Miranda” program is in force
in accordance with which when a person is arrested
on suspicion of committing a criminal offense, the
official of the criminal investigative body orally
declares to the person his procedural rights (art. 131
CCP), but does it act, is this a question?

The law “Miranda” — warning is a legal
requirement in the United States of America that,
during detention, the detainee must be notified of
his rights, and the detainee of law enforcement must
obtain a positive answer to the question whether he
understands what has been said.

The Miranda rule arose from the historic
“Miranda vs Arizona” case and was named after
the accused Ernesto Miranda, whose testimony was
excluded from the case file as received in violation
of the fifth amendment. Miranda was nevertheless
convicted on the basis of other case materials
(https://kapital.kz: 14).

There is a possibility that law enforcement
officials will be able to abuse their powers and
not inform suspects about their rights at the time
of actual detention, and also incorrectly record the
time of actual detention in order to illegally extend
the admissible term of detention. Yes, nowasays,
law enforcement officers use audio, video recording
at the time of detention, but our view should apply
audio, video recording continuously from the
moment of detention and until interrogation at the
police station.

Types of preventive measures

In the comparative legal framework, two possible
approaches to the types of preventive measures
should be distinguished first: 1) the Anglo-Saxon
approach is based on the absence of an exhaustive
list of preventive measures in the usual sense; in fact,
there is only one measure of restraint — detention
in custody, as well as the right of the court not to
place the accused in custody if certain conditions
are met (and sometimes without conditions at all)
put forward by the court in each case; this kind
of alternative to imprisonment is covered not just
translated into English by the English concept of
bail, which means not only a pledge or a surety,
but also any other conditions that allow the judge
not to place the accused in custody even if there are
grounds for doing so; while the concrete alternative
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is most often determined not by the law, but by
the judge himself, based on the circumstances of
the case; 2) the continental approach, according to
which the criminal procedure law should contain
an exhaustive list of preventive measures, i.e. the
judge in such a situation can only choose a measure
of restraint from the list proposed to him by the
legislator, without having the right to independently
develop (create) the appropriate legal limitations for
each specific case.

The continental model, in turn, breaks down into
two variants that can be conditionally designated
as French and Russian: 1) the French version
assumes that all preventive measures not related
to imprisonment are combined within the overall
complex concept of “judicial control” (judiciaire),
therefore, when deciding on judicial control, the
person conducting the proceedings in the case has
the right to simultaneously select several preventive
measures complementary to each other, some then
to cancel, some to replace, some add, etc., i.e. all
alternatives to imprisonment preventive measures
are not mutually exclusive, but complementary
(Golovko, 2017: 997); 2) our legislation considers
every measure of restraint as autonomous, which
makes it possible to use only one of them —
simultaneous application of several preventive
measures is excluded.

Thus, the current criminal procedure law grants
the investigator, investigator or court the right to
apply only one of the seven preventive measures
provided for in Art. 137 CCP RK.

In accordance with Art. 137 of the CCP RK,
preventive measures are divided into several types.
This classification starts with the most liberal
measure (a written undertaking not to leave the
place and proper behavior) and ends with the most
burdensome or restrictive measure for the rights and
freedoms of citizens (detention).

What do we see in practice!

In practice, such actions are carried out when
individuals can be initially identified to such crimes
(as particularly serious crimes), then he is given
a preventive measure in the form of detention, its
duration is prolonged more than 8 times, all appeals,
accompanied by indications of overstatement,
unsuccessful. And after a year and a half of being in
custody, a person is convicted of a crime (of moderate
severity)  (http://online.zakon.kz/document/?doc_
1d=31575252: 16), according to which the extension
of the period of detention over 6 months by law is
not allowed at all.
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In our opinion, such a practice will exist until the
court begins to analyze the preliminary qualification
of the temporary crime to confirm it, at least with
evidence that is convincing at first glance.

Again, if for example, the investigating judge
must apply the least onerous measure of restraint for
the suspect if the prosecution did not convince the
judge the need for a more restrictive measure. For
example, the investigating judge must apply on bail
if the prosecutor would not be able to convince the
judge that the interests of justice can only be achieved
through the use of collateral or a more restrictive
measure. Also, the judge must apply the bail if the
party cannot convince the judge of the need for home
arrest. For example, in Canada, it is called a ladder
approach when applying measures of restraint of
varying severity and limitations. This approach is
aimed at ensuring the rights of citizens such as the
right to the presumption of innocence (art. 77 of the
Constitution of the Republic of Kazakhstan) and the
right to be released from custody pending trial.

Often, in order to leave the suspect, the accused
in custody, the investigator or the inquirer, it is
enough simply to list the grounds provided for in
Article 128 of the CCP RK, or to bring on duty the
words about the gravity of the incriminated act,
the need to conduct investigative actions and the
person’s lack of social ties. The latter — even in
cases where the accused in the absence of officially
registered marriage and children, for example, have
parents with whom normal relations are maintained.
(As one of the employees said: “We do not take
him into the army to take into account his marital
status”). However, at the same time, an extensive
analysis of the evidence supporting specific facts of
the impact on witnesses and victims, the destruction
of evidence or evidence of the availability of the
accused’s intentions, is almost never given.

Detention

Concerning the significance of the severity of the
punishment, the European Court of Human Rights
(ECHR) (https://www.zakon.kz: 17) maintains the
position that “the existence of a significant suspicion
of a person’s involvement in a serious crime,
although relevant, but in itself cannot justify a long
period of detention” (Khavronuk, 2016: 18).

According to the provision of part 3 of article
147 of the Criminal Procedure Code of the Republic
of Kazakhstan, the right to initiate solicitation of a
preventive measure as a preventive measure belongs
to the person conducting the pre-trial investigation.
We believe that the function of initiating a

solicitation and maintaining it in court must be in
the exclusive competence of the prosecutor, since
it is he who represents the interests of the state in
court, and also he has the function of maintaining
public prosecution. On the other hand, the role of the
investigator should be limited to the implementation
of the investigation in a criminal case and the
initiation of an application for choosing a preventive
measure in the form of detention should not be
within his competence. At the same time, it is
obvious that the prosecutor will have to initiate and
support motions on the basis of materials collected
by the investigator and operational personnel.

I also wanted to emphasize the fact that
regarding the case to the judge before the hearing,
this can be justified by the desire of the legislator to
provide the investigating judge with an opportunity
to get acquainted with the case materials before the
meeting, speeding up the process of consideration
in court. It is difficult to agree with this logic of the
authors of the CCP RK. It seems that acquaintance
of the investigating judge with the materials of the
criminal case beforehand before hearing both parties
can make him prejudiced against the detainee, and
also can turn the court session into a formal procedure
for issuing a sanction. Verifying the legality and
validity of detention, the judge inevitably comes to
the necessity of assessing the validity of the charge
brought together by the totality of evidence in the
case. Otherwise, the verification becomes a formality
in the form of revealing procedural shortcomings.
During solving the problem of the use of detention,
the judge will, voluntarily or unwittingly, enter into
a discussion of the question of the guilt or innocence
of a person in the offense charged to him. However,
the judge should not go into assessing the evidence
of the guilt or innocent of the accused (suspect)
in checking the legality or validity of the detainee
(Shaukharov, 2015: 19).

“Automatic extension” (Maxim N., 2017: 20)
As a chosen measure, the measure of restraint in the
form of detention is extended to 90% of cases. At the
same time, the petitions of investigators and court
decisions often give the same reasons as used in
this case before. As time passes, the initial grounds
for detention are becoming less significant, and the
courts must provide other relevant and sufficient
grounds requiring continued deprivation of liberty.

The extension ofthe sanction goes formally, often
already with the prepared speech of the investigating
judge and the procedural prosecutor. As a rule,
according to the CCP, the defenders have the right
to appeal within 3 days, after the court session on the
extension of the term and when the defense counsel
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is invited to the hearing on his complaint, nothing
changes, everything still remains. In accordance
with Art. 152 of the Criminal Procedure Code of the
RK states that the presence of a defense counsel is
not necessary to extend the sanction. But what about
the art. 67 of the Code of Criminal Procedure of
the Republic of Kazakhstan, where the compulsory
participation of counsel is prescribed. Perhaps
according to that procedural errors are allowed. So,
for example, without a lawyer, the sanction was
extended with the imposition of seizure of property
(an apartment, but only a part of the share) of the
suspect, but as a rule, arrest of property is made if
there is a probability that this property was acquired
illegally. But the investigating judge and the
procedural prosecutor did not take into account that
at the time of the acquisition of this apartment, the
suspect was 11 years old.

In conclusion, I would like to stay on the words
of the Chairman of the Supreme Court of the
Republic of Kazakhstan Asanov, who in his turn
addressed to the investigating judges with the words
“Stop stamping sanctions” and not to go on about
the investigation (Asanov, 2018: 21).

Conclusion

1. It is necessary to create a special criminal
procedural institute “Institute of Detention”. This
institute occupies a special place in the system of
criminal procedural law and is the only way to
overcome the problem of the actual gap between
the police suppression of the criminal (hypothetical)

activity of a certain person and bringing this situation
to the channel of ordinary procedural decisions,
actions, etc. Otherwise, the activities of the police
to curb, identify criminal offenses and restrict the
freedom of suspects would have to be completely
removed from the criminal procedure, which is
fraught with massive violations of individual rights
and which no legal system can afford.

2. It is necessary to introduce the concept of
“order” of the court for the detention of a person
when the institution of detention is introduced. For
this, two different procedures should be envisaged.
The first procedure should concern the judicial
authorization of detention on the warrant of the
court, in which the court makes a decision to detain
the person, pending his actual detention. The second
procedure should be applied in cases where a person
was detained without a court decision in cases of
detention at the crime scene.

3. It is necessary to limit the role of the
investigator when initiating an application for
choosing a preventive measure in the form of
detention, and should not be within his competence.

4. When choosing measures of procedural
coercion, three mandatory requirements must be met:

a) they are elected only in the field of criminal
justice.

b) persons to whom the measures of procedural
coercionwill be applied, the procedure and conditions
for their implementation shall be regulated by law.

¢) the legality and validity of the application of
measures of procedural coercion are provided by the
system of criminal — procedural guarantees.
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