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Legal status and the bases of obligatory participation of lawyer-defender
in cases of legislation in the Republic of Kazakhstan

In article advocateship is a voluntary professional organization of the citizens who are carrying
out protection on pretrial investigation, inquiry, in criminal court judge in an order established by law,
besides, carrying out representation of inferests of claimants and respondents in civil cases were given.
Advocateship is a public self-coping organization urged to provide a legal assistance to the population and
organizations by consultation on legal questions, any drawing up documents and official papers on the
basis of law.
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A. AnTbiHOeKKpI3bl, E.H. HypaunbaaHos
Ka3akcraH Pecny6nukacbl 3aHHaMachbl 60ibIHILIA
aABOKaT-KOpFayllblHbIH KaTbICy Heri3aepi }KaHe KYKbIKTbIK MapTebeci

MaKanaja aABOKaTTbIK KbI3MeTTiH KOMTereH Kbipiapbl MeH Macenesnepi KapacTbIpblifaH XaHe aj-
BOKATTbIH KbUIMBICTbIK iCTep, a3aMaTTbIK icTep MeH aKiMLWiNiK icTepae KopfayLibl 60/ybl Typasbl OKbIC
OW-TyiHAep a3binFaH. AABOKaTTbIH MapTehi MEH OHbIH KYKbIKTbIK MapTebeciHiH cayanjapbl 3epTTesireH.
AnBoKaT e3iH-e3i 6ackapa anaTtblH KOFaMAblK yiibiM 60/1bin Tabbinajbl XaHe afBoOKaTTap 3aHfa cylieHe
OTbIpbIMN, KOFaMfa KeHeciH 6epegi.

TyiiH ce3aep: aaBoOKaT, aABOKATTbIK KbI3MeT, KYKbIKTbIK MapTebe, KopFayLbl-aBOKaT.

A. AnTbiH6eKKbI3bl, E.H. HypaunbaaHos
MpaBoBoi1 cTaTyc U OCHOBbI Y4acTUA aABOKaTa-3alUTHUKA
no 3akoHoaatenbcTBy Pecny6onuku KasaxcraH

B craTbe paccmaTpuBaeTcA ajBOKaTCKaA AeATeNbHOCTb KaK AoOpoBofibHOe npodeccroHanbHoe
ob6beuHeHWe rpaxkaaH, OCYLLEeCTBAALWMNX B YCTAHOBIEHHOM 3aKOHOM NOpsAjKe 3aluTy Ha npeaBapu-
TeNIbHOM CNejCTBUW, AO3HAHWW, B CyAe MO YrofoBHbIM [iefaM, KpoMe TOro, OCylLeCcTBAALWMX npejcTa-
BUTE/NIbCTBO MHTEPECOB MCTLOB M OTBETYMKOB MO MPaXKAaHCKMM Aenam. AiBoKaTypa siBnsetcs obuiecT-
BEHHOW caMoynpasnALenica opraHnsalmen, Npu3BaHHOM Ha OCHOBE 3aKOHa OKa3blBaTb HaCeleHNIo U
OopraHu3aumnAM IPUANYECKYIO MOMOLLb MyTeM KOHCYbTVPOBaHMA NO NPaBOBbIM BOMPOCAM, COCTaBeHUA
pasHoro poja AOKYMEHTOB U fieNoBbIX Gymar.

KnioueBble cnoBa: afjBoKaT, aiBOKaTCKasA [eATeNIbHOCTb, MPAaBOBOW CTATYC, aiBOKAT-3aLUTHUK.

The jurisprudence has a certain recommendation
concerning advocateship as a whole and a lawyer in
particular have to strictly and rigorously guard the
law and protect it from any encroachments as from
the power and certain citizens for the sake of any
purposes done by it [2].

According to RK Criminal Procedure Code a
lawyer cannot refuse protection. It has no rights to

use the information to the detriment of a client, and
also is directly obliged to use as much as possible
owing to an unilaterality of function carried out by it
the means, provided by law and ways for clarification
of everything that justifies accused or softens its
responsibility. Therefore it is necessary to raise an
advocateship role, considering its functioning as an
important condition of administration of law in exact
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compliance with law. In other words, problems of
activity of advocateship are considerably similar
with functions of the government law enforcement
agencies.

Therefore, the important place is taken by
advocateship with its Collegium of Advocates —
independent organization of professional lawyers
among law enforcement agencies and organizations,
urged to carry out a task of protection of legitimate
rights and interests of physical and legal entities.

It is necessary to carry legal documents accepted
by the supreme body of Collegium of Advocates and
also the Charter of Collegium of Advocates and the
Rule of professional ethics of lawyers to the sources
of norms regulating lawyer activity [3]. The main
objective of advocateship according to Art. 1 of
chapter 1 of the Law on advocateship is providing a
legal assistance to citizens and organizations.

The lawyer is obliged to use all means provided
by law and ways of protection of the rights and
legitimate interests of citizens and organizations
which have asked it for help. But he has no the right
to accept an assignment about providing a legal
assistance in cases of public official participation,
who is the relative of the lawyer in investigation
or if the lawyer participated earlier in this case as
a judge, investigator, a person making inquiry,
prosecutor, eyewitness, expert, specialist, translator,
witness. The lawyer has no right to disclose the
data, reported to him by principal in connection
with providing a legal assistance. The state secrets
are protected data, which are the state and office
secrets. Its distribution is limited to the state for the
purpose of implementation of the effective military,
economic, foreign policy, prospecting and other
activity which is not conflicting to the standard
norms of international law [6].

Professional protection is activities of the lawyer
defender for implementation by lawful means
and ways, in the order of function of protection
established by the law accused, suspected, aiming at
ensuring protection of their rights and interests, and
also providing a legal assistance to them. Denial
or charge mitigation, and also rehabilitation of
the person which has illegally undergone criminal
prosecution is an essence and issues of protection
depending on features of criminal case [7].

The advocateship takes an important place
in system of law enforcement agencies and
organizations. It means that issues of activity
of advocateship are considerably similar with
functions of the government law enforcement
agencies. However, it is not a law enforcement
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agency since the lawyer has no powers on coercion
behind observance of someone’s rights, it acts
on essentially other basis: he is a defender, i.e.
he protects. Protection is necessary to prevent
investigative and justice miscarriages of special
types : criminal prosecutions, legends to court and
condemnations innocent or condemnations guilty
under the law providing responsibility for more
serious crime, than actually to them perfect or
purposes of excessively severe penalty, and also in
other cases.

The law provides the following basis of the
defender obligatory participation on criminal case. [8].

First of all, such basis is the petition for its
suspect (accused) to have the defender. The institute
of obligatory participation of the defender provides
his participation, firstly, on will and a consent of the
suspect accused.

Secondly, participation of the defender 1s
obligatory if the suspected or accused did not reach
the legal age. The minor is a person who did not
reach eighteen years at the time of commission of
a crime by it, and also a person accused of several
crimes, one of which is made by him aged till
eighteen years.

Thirdly, suspected or accused owing to the
physical or mental defects cannot independently
carry out the right of defense. In this case it is
necessary to understand that this person, though
conventionally responsibility suffers continuous or
temporary disorder of the sincere activity, essential
defect of the speech, sight, hearing or other heavy
illnesses.

Fourthly, suspected or accused does not know
language in which legal proceedings are conducted.

Fifthly,a person is accused of crime execution
for which measure of punishment is imprisonment
for the term of over ten years, lifelong imprisonment
or capital punishment can be appointed.

Sixthly, accused is arrested as a measure
of restraint applied or it is forcibly directed on
stationary forensic-psychiatric examination.

Seventhly, there are contradictions (recognition
of charge by one and contest by another; exposure
by one defendant of another; the objections caused
by nature of charge, brought to each of them, etc.)
between interests of suspects or accused, one of
which has the defender. It is explained by defendant
whose interests contradict interests of other
defendants passing with it on one deal and having
defenders, put in unequal procedural situation.

Eighthly, the representative of the victim (the
private accuser) participates in criminal proceeding
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or the civil claimant. To observe of the principle of
ensuring equality of the parties and competitiveness
of participants of legal proceedings, and also
comprehensive, full and objective investigation of
facts of the case participation of the defender is
obligatory.

Ninthly, when the state accuser participates
in court in considered case. Participation of the
prosecutor in judicial proceedings puts the defendant
who does not have the defender, in unequal situation
not only before court, but also before a professional
lawyer. Thats why, the law defined obligatory
participation of the defender (lawyer) in these cases.

The V-tenth, accused is outside RK and
evades from an appearance in bodies of pretrial
investigation.

Therefore, obligatory participation of the
defender in cases pursues the aim to strengthen
protection of the rights and legitimate interests of
the persons who need the above circumstances in
additional guarantees. In the cases provided by the
bases 2-4, 6 (at the compulsory direction accused for
stationary forensic-psychiatric examination), refusal
accused from the defender cannot be accepted by the
body conducting criminal procedure. Violation of
these requirements attracts obligatory carrying out
additional investigation or sentence cancellation.

Finally, about the last basis when the defender
is obliged to participate in criminal proceeding but
which, unfortunately, did not find reflection in the
current legislation. In practical activities of the
bodies conducting criminal procedure, the affairs,
materials which are brought by prosecutor often
meet the investigator,judge or court to doubts in
ability accused independently to carry out the right
of defense. The basis for such doubt is manifestation
from defendant party of the indifferent relation to
cases, low level of intellectual development and
education and other possible emergence of the
circumstances having values for the cases, etc.

If in the presence of these bases the defender
is not invited to the suspects accused, their
lawful representatives, and also other persons on
their assignment, the body conducting criminal
procedure, is obliged to provide participation of the
defender at the corresponding stage of process about
which it takes out the resolution which is obligatory
for members of Collegium of Advocates.

The lawyer has no right to refuse the assumed
protection of the suspect or accused.

Refusal of the lawyer of the accepted
assignment (except for its illness and other objective
circumstances) on criminal case on which life was

to the reasons is a minor offense. Making decisions
on impossibility of performance of an assignment,
the lawyer is obliged to inform of it the person
which has asked for the help, in advance, that he
had opportunity to address to other lawyer.

If the lawyer sees the bases for the judgment
appeal, and the client objects to it, it is necessary to
receive written refusal of the condemned. This rule
does not extend on minors and the persons suffering
from physical and mental defects.

Thus, the lawyer (defender), giving accused
legal help in implementation of its procedural laws,
thereby promotes correct) both to comprehensive
consideration of the case and removal of a lawful,
reasonable and fair sentence.

Additionally, the law provides the circumstances
excluding participation of the lawyer as the defender.
Defenders can be lawyers because only professional
protection is urged to provide the qualified legal aid
for an accused person.

In confirmation of his status the lawyer submits
to the bodies conducting criminal procedure,
documents on accessory of Collegium of Advocates,
in necessary cases the warrant of legal consultation
on the right of participation of the lawyer in the this
case or equated to it on value the document (the
solution of public association or its governing body
on appointment of the defender).

At the same time, the law allows participation
of the spouse (wife/husband), close relatives and
lawful representatives of the suspect accused and
the defendant, representatives of labor unions and
other public associations, for members of these
associations as the defenders.

According to RK Criminal Procedure Code,
close relatives are parents, children, the adoptive
parents adopted, full and not full brothers and sisters,
the grandfather, the grandmother and grandsons.

Lawful representatives are parents, adoptive
parents, trustees, trustees of the suspect accused, the
victim, the civil claimant, and also representatives of the
organizations and persons, on care or which dependence
there is the suspect who was accused or injured.

The lawful representative is a person under
guardianship or on which care there is a minor, or
the person suffering from physical or mental defects
who cannot independently protect the rights and
legitimate interests. The lawful representative is an
independent participant of criminal trial and is not
connected with a position of the represented person
and the defender. Participation in deals of the
counsel for the accused does not attract discharge of
the lawful representative.
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As for investment of representatives of labor
unions and other public associations by the right to
be defenders, it can be explained with special trust
from defendant side, a lack of lawyers in the certain
regions of the Republic of Kazakhstan, and also that
among the tasks of organization is a representation
of interests and protection of their members.

The bases for elimination of the lawyer from
participation in criminal proceeding as the defender
are, if he:

— earlier participated in case as a judge,

prosecutor, investigator, inquirer, court -clerk,
court usher, witness, expert, specialist,translator or
eyewitness;

— consists in the related relations with public
official who accepted or takes part in investigation
or judicial review of the this case;

— proviides or earlier gave legal help to the
person having opposite interests with client or
confidential person and is equal in the related
relations with such persons ;

— has no right to be a defender or representative
by law.

Existence of any of the listed circumstances
obliges the lawyer to refuse conducting deals (i.e.
he cannot become a defender).

If it it was not made, the issue of discharge
from participation in proceeding of the defender is
resolved by the body conducting criminal procedure.

The lawyer can be not informed at the time of
assignment acceptance that his relative takes part
in a legal investigation. Certainly, it is difficult to
assume that any lawyer, concluding the agreement
with the person whom has asked for a legal aid, is
not interested in that who conducts an investigation
of case. But sometimes pretrial investigation is
carried investigative or investigative task force
from the very beginning. If there is a public official
(the investigator, the investigator) in its structure
with whom the lawyer is in the family relations, this
circumstance practically can emerge at conversation
with the investigator, the head of group when the
assignment is already accepted. In this case, in
our opinion, it is necessary to eliminate the public
official, instead of the defender from participation in
cases (especially as the fundamental constitutional
principle says «each accused has the right to use the
help of the lawyer (defender)» — item 3 of Art. 16 of
the Constitution of RK. [1]].

Supplementing this provision of item 1 of Art.
72 of the Criminal Procedure Code of RK, directly
specifies that «the defender is invited suspected or
accused on an assignment or with the consent of
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the suspect accused» though the law narrates on the
contrary.

The lawyer cannot participate at the same time
on one case as a defender, representative of the
victim, civil claimant and civil respondent. The
suspect (accused, the defendant) cannot declare
branch to the lawyer who carries out his protection,
and has the right only to refuse its help.

Branch as it takes place with the judge, the
prosecutor, the investigator, the person making
inquiry, and some other participants cannot be
declared to the defender.

Accused and the suspect at any moment of
proceeding has the right to refuse the defender,
to invite other defender or to be protected
independently. The exception makes in cases, if:

— the suspected or accused did not reach legal
age;

— suspected or accused cannot independently
carry out the right of defense owing to the physical
or mental defects ;

— suspected or accused does not know language
in which legal proceedings are conducted;

— the accused is forcibly directed on stationary
forensic-psychiatric examination. Here refusal
accused from the defender cannot be accepted by
the body conducting criminal procedure.

Refusal of it can take place at any stage of process
only at the initiative of accused (suspect) and in the
presence of real possibility of participation of the
lawyer in case.

Refusal of the defender has to be strictly
voluntary, the initiative has to proceed from accused,
and refusal has to to be expressed in a straight line
and a certain form.

Accused and suspect have the rights to refuse
the defender without giving motives of refusal.
However, the person making inquiry, investigator,
prosecutor and court have to take an interest in causes
of failure, without being limited to formal refusal.
Having found out, whether refusal is compelled,
having explained to them that the defender can
be appointed irrespective of existence of funds
for payment of its work or absence of the lawyer.
Refusal is made out in written form or reflected in
the protocol of the corresponding investigative or
judicial action.

Refusal of the defender is not reflected in
procedural position of other participants of process
and does not deprive of the accused and suspected
right at any moment of proceeding again to invite the
defender or to declare the petition for appointment
of the defender.
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Thus, according to above four bases, the lawyer
is eliminated on preliminary investigation by the
resolution of the investigator or the prosecutor, and
in court — the resolution of the court considering
case. The decision on elimination needs to be
motivated and provided accused possibility of
receiving a legal aid from other defender.

Elimination of the defender by investigator,
prosecutor and court cannot be identified with
refusal accused from the defender. Solution of such
problems as existence or absence of internal belief
(position) concerning actions of the client is of

interest; opportunity or need of development of an
independent position on business; focus of interest
of the client which the defender and many others is
obliged to defend during the implementation.

At the same time quality of the legal help given
in judicial production by lawyers, appointed the
state, remains low because of of their congestion
and low payment for provided services.

The state should make a lot of work to make
Kazakhstan citizens feel the constitutional
guarantees of the safety and protection within
lawsuit.
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