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The features of entrepreneurial risk's distribution between
the participants of contractual relations

The concept and foundations for contractual liability, correlation of guilty and unguilty liability in entrepreneurial
sphere are considered in the article. The definition of entrepreneurial risk as the foundation for civil legal liability of an
entrepreneur is given. The author made a conclusion that impossibility of fulfillment of obligation is the foundation for
distribution of entrepreneurial risk between the parties of contractual obligation.
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A K. Kycaunoga, /[.O. KycanHos
Oco0GeHHOCTH pacnpe/iesieHus] MPeINPUHIMATEIbCKOI0 PHUCKA
MEKIY YY4ACTHHKAMH JIOTOBOPHBIX OTHOLIEHHUIA

B crarbe paccMOTPEHO MOHSITHE U OCHOBAHHSI TOTOBOPHOM OTBETCTBEHHOCTH, COOTHOIIICHHE BHHOBHOM 1 OC3BUHOBHOM
OTBETCTBEHHOCTH B IPEANPUHUMATEIBCKOH cdepe. JlaHo onpenesieHre npeanpHHIMATeILCKOTO PHCKa KaK OCHOBaHHSI
Fpa)i(ﬂaHCKO-HpaBOBOﬁ OTBETCTBCHHOCTHU Hpe[[l'lpl/IHI/IMaTeﬂfl. H6B03MO)KHOCTI> UCIIOJIHCHUSA 06}]3aTeHbCTBa SIBJISICTCS
OCHOBaHHEM JIJISl PACIpeICICHUS MPEANPUHAMATEIHCKOTO PUCKA MKy CTOPOHAMH JOTOBOPHOTO 00s13aTEIbCTRA.
Knrwouesvie cnosa: noroBopHasi OTBETCTBEHHOCTbD, BHHA, PEANPUHUMATEIBCKUN PUCK, YOBITKH, HEBO3MOKHOCTh HC-
MOJIHEHHUsI 00s13aTENLCTBRA.

A K. Kycaunoga, /[.O. KycanHos
HIapTTHIK KAaTBIHACTAP KATHICYMIBLIAPHI APACHIHAAFBI
Kcinkeplik Tayekeai 6eJticy epexuensikTepi

Makanazna mapTThIK jKayarnKepIIiliK TYCIHIrT MEeH Heri3aepi, KiHai j)KoHe KiHACI3 jKkayalKepIIiliK apaKaThlHACTaphl
KapacThIPbLIFaH. A3aMaTThIK KYKBIKTBIK YKayallKepIIIiK Heri3i peTiHieri KCINKepIiK ToyeKeJAiH TYCiHIir OepiareH.
ABTOp MiH/ICTTEMEHI OPBIHIAY/IBIH MYMKIH €MECTIr'l IAPTTHIK MiHACTTEME/Ieri TapanTapAblH apaChIHAAFbI KACIIKEPIIiK
TOYEKe 11 OONMYIbIH HETi31 IereH KOPIThIH/IbI KacaiIbl.

Tyitin ce30ep: MWAPTTHIK >KAayallKePLIUIK, KiHO, KACINKEpIiK TOyeKel, 3ajajl MiHASTTeMEHi OpBIHIAyIbIH MYMKiH
eMeCTirl.

Nowadaysaradical restructuring of the economic
system is taking place in the Republic of Kazakhstan.
The main importance for this restructuring was
the recognition of private property, the restriction
to the required limits of government regulation of
the economic sphere, the establishment of freedom
of choice of contractors and realization of other
foundations of a new civil law.

In such conditions the contractual relations
constitute the fundamental basis of both state and

private enterprise as by signing various agreements
the implemented business plans of any business entity
are realized. With the trend of increasing the role of
the contract the problem of contractual discipline has
become an urgent because without the possibility of
bringing offenders to justice to ensure performance
of the contract is reduced to nothing and generates
the debtor disregard for proper execution.
Contractual liability in the form of application
to the debtor non-value-addedconsequences
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stimulates the proper performance of the contract
and compensates the creditor his loss. Therefore,
the effectiveness problems of contractual liability
becomes important.

Currently in the civil law a relatively new
concept of "business risk" became widely used to
designate one of the grounds of contractual liability.

Article 359 of the Civil Code of the Republic
of Kazakhstan (hereinafter — the CC RK) sets as
possible guilt and responsibility without guilty.
Subjective basis of liability is guilt. A greater
responsibility is assigned on the employer by virtue
of its special status. This conclusion can be drawn
from the analysis of Art. 359 of CC RK.

Somewhat different situation here is provided
for business areas: businessman violated contractual
obligations when carrying out his activities, shall
be liable in all cases, unless he proves that the
improper performance was impossible due to
force majeure. That is the only basis entrepreneur
is released from liability are losses caused by
force majeure. Consequently, the entrepreneur
is responsible not only for the guilty, but also for
innocent infringement of the obligation. In the latter
case, the entrepreneur's responsibility is based on
the principles of risk.

In civil law doctrine risk is defined as "a
subjective category that exists in parallel with the
guilt, but can co-exist with it as the mental attitude of
the subjects to the result of their own actions (events)
, which is expressed in a lucid negative approval,
including irreplaceable property consequences" [1,
p-62]. In general, the feature that determines the risk
is conscious assumption of negative consequences,
one of which may be taking responsibility. At that
the assignment of responsibility is allowed when
there is no guilt as well. This indicates that the
person is conscious bearing on the possible negative
effects, and therefore assumes that in the absence
of guilt, he will be subject to civil liability for the
damage caused in the course of its activities to third
parties.

It can be concluded that the entrepreneurial risk
in civil law is used as one of the bases of liability for
breach of the entrepreneur contractual obligation.
Furthermore, the category of business risk is the
foundation objection entrepreneur other possible
negative consequences of its activities.

Innovation becomes the enshrined in the
Civil Code of RK article "Business risk in the

n
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undertaking." In accordance with Art. 360 CC RK,
if the obligation provided for execution of any work
commissioned by the entrepreneur, the risk of being
unable to use or otherwise of the work rests on
the entrepreneur. In turn, the person who has duly
accomplished the work, the right to receive payment
is proportional to the degree of execution, unless
the contract provides for a different distribution of
entrepreneurial risk.

It should be noted that in this norm it comes
to contracts for the performance of work on paid
services. The context of the rules of the article
customer is designated as an entrepreneur.
However, the contractor may also be recognized as
an entrepreneur because he usually aims at profit
and performs work at its own risk. Thus, in most
cases, both sides of the obligation are recognized by
entrepreneurs.

From the analysis of art. 360 of the Civil Code
of RK, we can conclude that in this norm by default
the interests of the entrepreneur as one party to the
contract, the executer, is only protected. Reasonable
risk of being unable to use the result of work rests
solely on the customer, who is also an entrepreneur.
Then the question arises, why risk rests with the
customer, even though both parties to a contract
are entrepreneurs? However, the legislator has
provided the possibility of a contractual allocation
of entrepreneurial risk that can provide resting a
part of risk on the entrepreneur who is the executor.

This question is closely connected with the
contractual allocation of losses arising, in particular,
if you can not perform an obligation in the absence
of fault on both sides.

Business risk is associated with the sphere of
economic relations. The party is to concede and to
avoid certain consequences in case of impossibility
of performance. Impossibility of performance
— this provision subjects related circumstances,
which excludes the actual performance of actions
in respect of the subject obligation [2, p.36]. In
accordance with art. 364, 371 Civil Code RK
impossibility of performance is the foundation of
the extinguishment of debt, the debtor is discharged
from further performance of the obligation.
Termination of Obligation means the liberation of
the debtor to pay the damages caused by improper
(incomplete) performance of the obligation.

One of the grounds of impossibility of
performance commitments is force majeure. Force
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majeure is a fortuitous qualified circumstance. In
accordance with art.182 CC RK its symptoms are
the following: extraordinary and unavoidable under
some conditions. As a rule, such circumstances can
be attributed as natural disasters, acts of war, etc.
In this case, the list of these circumstances is not
exhaustive and may be extended by agreement of
the parties. In the business sphere it is necessary
to prove that the proper performance became
impossible due to force majeure (p.2 art.359 CC
RK).

In recent years, more and more widespread is
the basis of the termination of obligations referred
to force majeure. However, such a concept is not
legally enshrined. Usually the list contains what we
call force majeure (earthquakes, floods, hurricanes,
fires, etc.). However, the list of force majeure can
be switched on and other circumstances that are not
associated with natural disasters, but at the same
time it does not depend on the will of the contracting
parties to the contract.

In the legal literature there were debates about
whether there is a need to divide the category
of "impossibility of performance"” on different
types. Different classification of impossibility of
performance obligations were developed.

The division of the circumstances of the
impossibility of performance into absolute
and relative is of greatest interest. In particular
Oygenziht V.A. include physical, political, legal
impossibility of performance to the circumstances
of absolute impossibility, and economically feasible
as it determines the relative impossibility [1p. p.154,
167-169].

In countries with developed market economies,
the theory of economic impossibility or extreme
difficulty of execution is developed, which is
used in contract law as grounds for exemption
from contractual liability. At the same time, it is
extremely difficult to define at the presence of
events that occur after the conclusion of the contract
which the parties anticipated couldn’t foresee at the
conclusion of the contract.

On the basis of the jurisprudence in English law
has developed the theory of "futility" or "falling
sense" of the contract. This is a very broad and
vague concept that encompasses impossibility
of performance is extremely difficult, as well
as falling purpose, even if it does not lead to the
physical impossibility of performance [3, p.290

-291]. Doctrine of impossibility of performance of
the contractual obligations also gives the concept
of futile treaty which includes the concept of
impossibility of performance and the dropping
out of a target [4, p.30]. In general provisions of
contract law contains Japanese recognition for party
to the contract rights to terminate or modify the
appropriate conditions certain types of contracts
in case of "unforeseen changes dramatically the
economic situation after the conclusion of the
contract ." Conditions determine the impossibility
for the U.S. civil law represented as: 1) impossibility
of performance must occur after the conclusion of
the contract and 2) the impossibility of performance
must be objective [3, p.301]. From the above
it follows that the payment is accepted only
"absolutely objective" impossibility of performance.
This is a situation in which the desired result is only
possible when disparate cost. In this defeats the
purpose of performance of obligation. A certain
degree of probability of occurrence of these results
should be conscious to the owner and is related to
entrepreneurial risk.

Kazakh legislation enshrined such signs
contract futile as: 1) "performance became
impossible", i.e. after the conclusion of the contract,
2) "the circumstances for which neither party are
responsible,” that is no fault of counterparties to the
contract. In addition, it is necessary, in our opinion,
securing another defining characteristic of futile
contract (grounds for termination of the contract) —
the condition that none of the parties did not know
and should not have been aware of the circumstances
of impossibility of performance obligations at the
time of concluding the contract. Also, the law must
be secured grounds that the contract voids with
respect to the economic conditions of the contract.

Designation is not possible or not appropriate
to use the result of work has already taken place
in art.360 CC RK, which implies falling objective
of concluding the contract for the customer,
the availability of disparate costs for him in the
execution process in the exercise or performance
loss of sense of obligation.

All this refers specifically to the definition of the
economic impossibility of performance discussed
above.

From the analysis above we can conclude that
the economic impossibility of performance of the
obligation in the business sphere is subject to any
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legal regulation than other types of impossibility
of performance, namely: the physical, political,
social impossibility of performance of the debtor is
discharged from further performance, from liability
for damage due to that the other party damages,
liability shall be terminated. When economic
impossibility debtor cannot refuse to perform an
obligation. Economic impossibility our legislation
so not designated as grounds for termination of the
obligation and the risk incurring the consequences
of'the economic impossibility imposed under Article
361of CC RK only way — customer — entrepreneur.

In practice there are often situations in which there
is an increase in cost, changes in consumer demand,
declining purchasing power, objectively independent
of the will of the parties. The fulfillment of the
customer (buyer) becomes economically unfeasible
and he cannot terminate the contract on that basis.

It is needed to legislate unified conditions for
all kinds of impossibility of performance, as well as
for all types of contracts. This is possible through a
clear legislative recognition of the conditions of the
contract futile, as was mentioned above.

Currently, the economic impossibility of
performance of the obligation side can only be
defined as a ground for termination of the contract
obligations.

Thus, we examined the  distribution
characteristics of entrepreneurial risk between
the parties contractual relationship embodied in
the legislation. Questions topic of great practical
significance and require a study. A brief overview
of the regulations governing the distribution
of entrepreneurial risk suggests that significant
changes and additions CC RK norms in order to
improve economic turnover.
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