ISSN 1563-0366, eISSN 2617-8362 3ay cepusichl. Ne2 (114). 2025 https://bulletin-law.kaznu.kz

IRSTI 10.27.01 https://doi.org/10.26577/JAPJ2025114211

A. Amangeldy ©

Kunaev University, Research Center of the Academy
of the Ministry of Internal Affairs of the Republic of Kazakhstan, Almaty, Kazakhstan
e-mail: aizhan_amangeldy@mail.ru

INTERACTION OF INTELLECTUAL PROPERTY LAW
WITH BRANCHES OF PRIVATE LAW

In this article, a study is conducted on the interaction of intellectual property law with branches
of private law. In particular, the interaction of intellectual property law with civil law is substantiated.
Intellectual property law acts as a sub-branch of civil law, respectively, the subject of legal regulation
also consists of property and personal non-property relations that develop with respect to intellectual
property objects. In turn, the exclusive right to intellectual property belongs to the category of property
rights, and as a subjective right is one of the objects of civil rights.

The article also analyzes the interaction of intellectual property law norms and sub-branches of civil
law: law of obligations, inheritance law. As you know, obligations are divided into contractual and non-
contractual. In the field of intellectual property, contracts are important because they serve as the basis
for the emergence, modification and termination of legal relations regarding intellectual property objects.

Some provisions of the article are devoted to the analysis of intellectual property rights with the
institute of non-contractual obligations. Often, the creation of intellectual property objects is the subject
of competitive obligations, and copyright holders may be harmed as a result of torts. Exclusive rights also
act as the subject of inheritance and inheritance law, exclusive rights can be the subject of hereditary
legal relations, which is also reflected in the content of the article.

The issues of interaction of intellectual property law with private international law are touched upon,
since intellectual property law is one of the institutions of private international law, which provides for
conflict-of-laws regulation of relations complicated by a foreign element. The uniqueness of intellectual
property law is also manifested in connection with labor law, since the subject of interaction is relations
regarding official works and inventions, which, as a rule, are determined by an employment contract, but
require compliance with special legislation of the Republic of Kazakhstan.

The article analyzes the interaction of intellectual property law with family law, since exclusive
rights and intellectual property objects, being property, can be the subject of family legal relations. The
aspects of the interaction of intellectual property law with business law are studied, this is based on the
norms on commercialization, support of industrial activity, etc.

Keywords: law, intellectual property, inheritance, entrepreneurial activity, innovation, interaction,
contractual obligations, competition, state technological policy.
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3UATKEPAIK MEHLUIK KYKbIFbIHbIH,
)KeKe KYKbIK, CaAaAapbIMeH 63apa 6aiAaHbICDI

ByA Makarapa 3USITKEPAIK MEHLUIK KYKbIFbIHbIH XKeKe KYKbIK, CaAaAapbIMeH e3apa iC-KMMbIAbIHA
KATbICTbl 3epTTey XKYpridireai. ATan anTKaHAQ, 3USTKEPAIK MEHLLIK KYKbIFbIHbIH, a3aMaTTbIK, KYKbIKMNeH
©3apa iC-KMMbIAbI HEM3AEAEAI. SUATKEPAIK MEHLLIK KYKbIFbl a3aMaTTbIK, KYKbIKTbIH Killi CAaAaCbl GOAbIM
TabblAaAbl, COMKECIHILE KYKbIKTbIK PETTey HbICaHAChl 3USTKEPAIK MeHUWIiK 06bekTiAepi GOoMblHLLA
KAAbINTacaTblH MYAIKTIK YK&He YKeKe MYAIKTIK eMec KaTblHacTapAaH Typaabl. ©3 Ke3eriHAe 3USTKEePAIK
MeHUIIK 06beKTiAepiHe alpbliKlia KYKbIK, MYAIKTIK KYKbIKTap CaHaTblHA >KaTaAbl >koHE CyObekTMBTI
KYKbIK, PETIHAE a3aMaTTblK KYKbIKTap 00beKTiAepiHiH 6ipi 60AbIN TabblAAAbI.

Makanaaa 3USTKEPAIK MEHLLIK KYKbIFbl HOPMaAapbl MEH a3amMaTTblK, KYKbIKTbIH Killli CaAaApbIHbIH,
©3apa iC-KMMbIAbIHA TaAAQY XKACaAAbI: MIHAETTEME KYKbIFbl, MyparepAik KykbiK. ©3AepiHi3 GireTiHaen,
MIHAETTEMEAED WAPTThIK )KOHE WAPTTaH ThiC GOAbIN BOAIHEA]. 3UITKEPAIK MEHLLIK CaAaCbiHAA WAPTTap
©Te MaHbI3Abl, OIUTKEHI 0AAP 3USTKEPAIK MEHLLIK 0ObeKTiAepiHe KaTbICTbl KYKbIKTbIK, KaTbIHACTapAbIH
namaa 60AybIHA, ©3repyiHe )XoHe TOKTaTbIAyblHA Heri3 G0AaAbI.

MakanaHblH, >KekeAereH epexkeAepi WapTTaH TbiIC MIHAETTEMEAEP WHCTUTYTbIMEH 3MSITKEpPAIK
MEHUIIK KYKbIFbIH TaApayFa apHaAraH. KebiHece 3uSTKepAiK MeHLLiK 06beKTIAepiH Kypy KOHKYPCTbIK,
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MiHAETTEMEAEPAIH MBHI BOAbIN TabbiAaAbl, aA KYKbIK, MEAEPIHE a3arnTay CaAAapbIHAH 3USH KEATIPIAYi
MYMKIH. AMpbIKLIAQ KYKbIKTap MyparepAik neH MyparepAik KYKbIKTbIH MOHI peTiHAE Ae SpeKeT eTeAl,
anpbIK WA KYKbIKTap MyparepAik KYKbIKTbIK, KaTbIHACTapAblH MaHI 60Aa aAaAbl, OYA GanTbiH Ma3MyHbIH-
AQ AQ KepiHeA|.

31ATKEPAIK MEHLLIK KYKbIFbIHbIH, XaAbIKapaAbIK XeKe KYKbIKNeH e3apa iC-KMMbIA MBCeAeAepi K03-
FAAAbI, OUTKEHI 3UATKEPAIK MEHLLIK KYKbIFbl LLIETEAAIK SAEMEHTNEH KYPAEAEHTeH KATbIHAaCTapAbl COK-
ThIFbICY Abl PETTEYA| KO3AENTIH XaAbIKAPAAbIK, XKeKe KYKbIK, MHCTUTYTTapbiHbIH 0ipi. 3USTKEPAIK MEHLLIK
KYKbIFbIHbIH Oiperenairi eHoek KyKblfbiHa GaiAaHbICTbl Ad KOPIHEAT, OTKEHI ©3apa iC-KMMbIAAbIH MBHi,
9AETTe, eHbeK LWapTbhiHAQ alKbiHAAAATbIH, Gipak KP apHarbl 3aHHaMacbiH CakTayAbl TaAar eTeTiH Kbi3-
METTIK TYbIHABbIAGD MEH eHepTabbICTapFa KATbICTbl KaTbIHACTApP GOAbIM TabblAAAbI.

Makanaaa 3MSTKEPAIK MEHLLIK KYKbIFbIHbIH OT6AChl KYKbIFbIMEH ©3apa 9PEKeTTeCYiHe TaAAdY >Ka-
CaAaAbl, OATKEHI 3UATKEPAIK MEHLLIKTIH aipbiKila KyKbIKTapbl MeH 0ObekTiAepi MyAik 6OAa OTbIpbIM,
0TOACBIABIK, KYKbIKTbBIK, KaTbIHACTaPAbIH TaKblpblObl 60AQ aAaAbl. SUSTKEPAIK MEHLLIK KYKbIFbIHbIH, KO-
CINKepAIK KYKbIKMEH ©3apa iC-KMMbIA acrekTiAepi 3epTTeAAl, OYA KOMMEPLIMSIAAHABIPY, MHAYCTPUSIABIK,
KbIBMETTI KOAAQY XoHe T.0. HOpMaAapFa HerisAeAreH.

TyiiH ce3aep: KYKbIK, 3USTKEPAIK MEHLLIK, MyparepAik, KaCinkepAik Kbi3MeT, MHHOBaUMsl, ©3apa
iC-KMMBbIA, LLIAPTTBIK, MiHAETTEMEAEP, 6BCEKEAECTIK, MEMAEKETTIK TEXHOAOTUSIAbIK, Cascar.
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B3aumoaeicTBue npaBa MHTEA/\eKTyaAbHOﬁ COOCTBEHHOCTH
C OTPACASIMU HAaCTHOIo npasa

B AaHHOM CcTaTbe MPOBOAMTCS MCCAEAOBAHME KaCaTEAbHO B3aMMOAEMCTBUS MpaBa MHTEAAEKTYaAb-
HOWM COOCTBEHHOCTM C OTPACASIMM YaCTHOrO npasa. B yacTHOCTM, 060CHOBbLIBAETCS B3aMMOAENCTBME
npaBa MHTEAAEKTYaAbHOM COOCTBEHHOCTM C IPa’KAAHCKMM MpaBoMm. [1paBO MHTEAAEKTYaAbHOM CO6-
CTBEHHOCTM BbICTYMAET MOAOTPACABIO IPAXXKAAHCKOrO MpaBa, COOTBETCTBEHHO, MPEAMET MPaBOBOro
PEryAMpoBaHMs Takyke COCTABASIOT MMYLLIECTBEHHbIE M AMYHbIE HEMMYLLIECTBEHHbIE OTHOLLIEHMS], CKAA-
AbIBaloOLIMECS MO MOBOAY OObEKTOB MHTEAAEKTYaAbHOM COOCTBEHHOCTM. B CBOWO ouepeab MCKAIOUM-
TEAbHOE MPaBO Ha 0ObEKTbI MHTEAAEKTYaAbHOM COBCTBEHHOCTM OTHOCMTCS K KaTEeropmm MMyLLLECTBEH-
HbIX MPaB, 1 KaK CyObEKTUBHOE MPABO SBASETCS OAHUM M3 0ObEKTOB IPaXk AAHCKMX MpasB.

B cTaTbe Tak>ke NMpoBEeAEH aHaAM3 B3aMMOAENCTBMS HOPM MpaBa MHTEAAEKTYaAbHOM COOCTBEHHO-
CTU 1 MOAOTPACASIMM TPAXKAAHCKOrO rnpaBa: 06s3aTeAbCTBEHHbBIM MPABOM, HACAEACTBEHHbIM MPABOM.
Kak 13BecTHO, 06513aTeAbCTBa AEASITCSI HA AOFOBOPHbIE M BHEAOTOBOPHbIE. B cdhepe MHTEAAEKTYaAbHOM
COOCTBEHHOCTM AOrOBOPbI MMEIOT BaXKHOE 3Ha4eHMe, MOCKOAbKY BbICTYMalOT OCHOBAaHMEM AAS BO3-
HUKHOBEHMS, U3MEHEHNS 1 MPEKPaLLEeHsl MPaBOOTHOLLIEHWI MO NMOBOAY 0ObEKTOB MHTEAAEKTYaAbHOM
COBCTBEHHOCTM.

OTAEAbHbIE MOAOXKEHUSI CTaTbM MOCBSLIEHbI aHAAM3Y MPaBa MHTEAAEKTYaAbHOM COBCTBEHHOCTU C
MHCTUTYTOM BHEAOrOBOPHbIX 00513aTeAbCTB. YacTo co3aaHme 0ObeKTOB MHTEAAEKTYaAbHOM COOCTBEH-
HOCTM BbICTYMaeT NMPEAMETOM KOHKYPCHbIX 06513aTEAbCTB, a NMPaBoO0OAAAATEASIM MOXKET ObITb MPUYUM-
HeH ylepO BCAEACTBME AEAMKTOB. MCKAIOUMTEAbHbIE MPaBa BbICTYNAKOT TakXKe B KayecTBe npeamera
HaCAeAOBaHMS M HAaCAEACTBEHHOIO MpaBa, MCKAKUYMTEAbHbIE MpPaBa MOTYT ObITb MPEAMETOM HACAEA-
CTBEHHbIX MPABOOTHOLLEHMIA, YTO TaKXKE OTPAXKEHO B COAEP>KAHUM CTaTbM.

3aTPOHYTbI BOMPOCHI B3aMMOAENCTBUS MPaBa MHTEAAEKTYAAbHOM COBCTBEHHOCTU C MEXAYHAPOA-
HbIM YaCTHbIM MPABOM, MOCKOAbKY MPABO MHTEAAEKTYaAbHOM COBCTBEHHOCTU SIBASIETCS OAHUM M3 MH-
CTUTYTOB MEXAYHAPOAHOIO YaCTHOIO MpaBa, KOTOPbIN NMPeAYyCMaTPMBAET KOAAM3MOHHOE PEeryAMpoBa-
HME OTHOLLIEHWUI, OCAOXKHEHHbIX MHOCTPAHHbIM 3AEMEHTOM. YHMKAAbHOCTb MpaBa MHTEAAEKTYaAbHOM
COOCTBEHHOCTM TakXKe MPOSIBAIETCS B CBSI3W C TPYAOBbIM MPABOM, TaK Kak MPEAMETOM B3aMMOAEN-
CTBMS BbICTYMAIOT OTHOLLEHMS MO MOBOAY CAY>KEOHbIX NMPOU3BEAEHMIA U M30OPETEHNIA, KOTOPbIE, Kak
NMPaBMAO, OTMPEAEASIOTCS TPYAOBbIM AOTOBOPOM, HO TPebyIOT COBAIOAEHNS M CMELMAAbHOIO 3aKOHO-
AateabcTBa PK.

B craTbe NpoBOAMTCS aHAAM3 B3aMMOAENCTBUS NMpPaBa MHTEAAEKTYaAbHOM COOCTBEHHOCTM C CEMEN-
HbIM MPABOM, MOCKOAbKY MCKAIOUMTEAbHbIE MPaBa 1 00bEKTbl MHTEAAEKTYaAbHOM COOCTBEHHOCTU, SIB-
ASISICb MMYLLIECTBOM, MOTYT BbICTYMaTb MPEAMETOM CEMEIHbIX MPaBOOTHOLIEHWIA. McCAeAOBaHbI acrek-
Tbl B3aMMOAENCTBUS MPaBa MHTEAAEKTYaAbHOM COOCTBEHHOCTU C NMPEANPUHMMATEABCKMM MPABOM, 3TO
OCHOBbBIBAETCSl HAa HOPMax O KOMMEPLIMAAM3ALMM, MOAAEPKKM MHAYCTPUAAbHOM AESITEABHOCTM M Mp.

KAtoueBble cAOBa: NMpaBo, MHTEAAEKTYaAbHas COOCTBEHHOCTb, HACAEAOBAHME, NMPEANPUHMMATEAD-
cKast A@ITEAbHOCTb, MHHOBALIMM, B3AMMOAEICTBME, AOrOBOPHbIE 0093aTEAbCTBA, KOHKYPEHLIMS, FOCY-
AAPCTBEHHAs TEXHOAOrMYEecKas MoAMTUKa.
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Interaction of intellectual property law with branches of private law

Introduction

Fundamental in legal science is the division of
branches of law into public and private branches.
Civil law is the largest branch of private law and
therefore the role of this branch is difficult to over-
estimate.

Discussion

Intellectual property law, being a sub-branch of
civil law, is aimed at regulating public relations that
develop regarding the results of creative intellec-
tual activity and means of individualization of par-
ticipants in civil turnover, goods, works or services,
therefore the connection with civil law is obvious.
Like the subject of civil law, intellectual property
law regulates property and personal non-property
relations regarding intellectual property objects:
objects of copyright and related rights, patent law,
selection achievements, integrated circuit topolo-
gies, undisclosed information, means of individual-
ization. Needless to say, the subject of civil law is
much broader than the subject of intellectual prop-
erty law, this is logical, because intellectual property
law is a sub-branch of civil law.

The subject of legal regulation of intellectual
property rights as a sub—branch of civil law are
property relations, i.e. relations concerning property
(exclusive) rights to intellectual property objects
and personal non-property relations, i.e. relations
concerning personal non-property rights belonging
to individuals — creators of the results of intellectual
creative activity (authors, inventors, breeders).

The interaction of civil law and intellectual
property law is also manifested in the fact that
the exclusive right to intellectual property objects
as a subjective right is one of the objects of civil
rights.

In accordance with Article 14 of the Civil Code
of the Republic of Kazakhstan, a citizen may have
the right of intellectual property to inventions,
works of science, literature and art, other results of
intellectual activity; claim compensation for mate-
rial and moral damage; have other property and per-
sonal non-property rights. It follows from this that
the subjective intellectual property right constitutes
the content of a citizen’s legal capacity, the key le-
gal component of legal personality.

Therefore, intellectual property law as a set of
property (exclusive) and personal non-property
rights interacts with all sub-sectors and institutions
of civil law.

118

As you know, in addition to exclusive rights to
intellectual property rights, property rights in civil
law include real rights (for example, ownership and
rights to someone else’s thing), binding rights (for
example, contractual and non-contractual) and in-
heritance rights.

An exclusive right is a property right and may be
the subject of absolute legal relations arising from
the possession of exclusive rights to the results of
creative intellectual activity. In absolute legal re-
lations, the rightholder is opposed by an indefinite
circle of persons (potential violators or users). In
relative legal relations, exclusive rights arise from
obligations.

At the same time, the classification of the
grounds for the emergence of exclusive rights is as
follows:

- in absolute legal relations, exclusive rights
arise by virtue of the fact of the creation of an in-
tellectual property object or the provision of legal
protection by an authorized body.

- in relative legal relations, exclusive rights
arise: 1) from contractual obligations (contracts for
the creation of intellectual property objects, con-
tracts for the granting of exclusive rights, contracts
for the alienation (assignment) of exclusive rights,
contracts for the provision of services); 2) from
non-contractual obligations: torts (obligations from
causing harm to the rightholder, unjustified enrich-
ment); competitive obligations, unilateral transac-
tions (public promise of a reward or remuneration
for the creation of an intellectual property object,
auction (tender) sale of copyright objects).

For example, if we are talking about the interac-
tion of intellectual property law with the law of ob-
ligations. The general provisions of the Civil Code
on the law of obligations, including the rules on the
contract, generally extend their effect to this intan-
gible object of civil rights, of course, taking into ac-
count its features (V.P. Mozolin 2012:18).

The obligation acts as a civil-law legal relation-
ship, and the contract as the basis for the emergence
of civil-law relations, and contractual legal relations,
in turn, are legal relations that arise, change and ter-
minate on the basis of the contract. Obligations form
the basis of civil turnover, because through obliga-
tions there is a turnover of goods, the performance
of works or the provision of services. The subject
may have exclusive rights to intellectual property
objects on the basis of contractual obligations based
on copyright agreements, license agreements, trust
management, franchising, etc. According to V.P.
Mozolin, in the field of contract law, these features
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are manifested primarily in the fact that contracts
for the transfer of the right to use intellectual prop-
erty objects are allocated by civil legislation into a
separate specific group that exists in parallel with
contracts for the transfer of ownership and their
use(V.P. Mozolin 2012:18).

Contracts in the field of intellectual activity are
diverse in the system of contracts. Without aiming
to consider this system, [ would just like to note that
the legal and economic features used together are a
more accurate criterion for distinguishing contracts,
on the basis of which the following types of con-
tracts are distinguished in the field of intellectual
property:

1. contracts for the creation of intellectual prop-
erty objects (contracts of author’s order, contract for
the creation of an official work and invention, con-
tracts for research, development and technological
work);

2. agreements on granting rights to use intellec-
tual property objects (license agreements, franchis-
ing agreement);

3. security agreements (exclusive rights pledge
agreement);

4. exclusive rights service agreements (exclu-
sive rights trust management agreement, collective
management agreement);

5. agreements on alienation of exclusive rights
(agreements on assignment of exclusive rights).

Consider the judicial practice. On February 11,
2020, the SMES of the city of N.S. considered a civil
case on a claim between IP “PSN” and LLP “IU” on
the recognition of the contract as invalid and on the
recovery of the amount. A sublicense agreement for
the use of the trademark dated December 20, 2018
No. 201218/1 (hereinafter referred to as the Agree-
ment) was concluded between the plaintiff (sublic-
ensee) and IU LLP (sublicensee), under which the
sublicensee granted the sublicensee a non—exclusive
license to use the trademark within the city in re-
spect of services included in the 39, 41, 43 classes
of the International classification of goods and ser-
vices.

In accordance with Annex 1 to the Agreement,
IU LLP granted the sole proprietor a non—exclusive
right to use the trademark “Let’s Go with Us”, reg-
istered under No. 1303991 and valid until March 29,
2026 (hereinafter referred to as the Trademark). By
virtue of clause 4.1. as a reward for the granted right
to use the trademark for the period of validity of this
Agreement, the sublicensee is obliged to pay the
sublicensee a payment in the amount of 2,600,000
tenge. According to clause 4.2. of the Agreement,

the payment specified in clause 4.1. the sublicens-
ee is obliged to pay the sublicensee in the follow-
ing order: 1,300,000 tenge by December 29, 2018;
325,000 tenge by February 28, 2019; 325,000 tenge
by March 31, 2019; 325,000 tenge by April 30,
2019; 325,000 tenge by May 31, 2019. The parties
did not dispute that 2,600,000 tenge was received by
the defendant. In accordance with clause 8.5. of the
Agreement, the costs associated with the registra-
tion of the Agreement with the RSE “National In-
stitute of Intellectual Property” of the Republic of
Kazakhstan are borne by the sublicensee.

According to the letter dated August 23, 2019
ex.N0.D2019-735 RSE at the National Institute of
Intellectual Property reported the absence in the
State Register of Trademarks of a registered sub-
license agreement on the disposal of the exclusive
right to trademark No.1303991 “PSN” between
LLP “IU” and IP. The plaintiff asked to invalidate
the Contract and recover 2,600,000 tenge from the
defendant, arguing that the plaintiff paid the speci-
fied amount to the defendant under the Contract,
meanwhile, the defendant did not register the Con-
tract in the State Register of Trademarks and is not
entitled to receive remuneration under the Contract.
The plaintiff’s representative at the court hearing
supported the claim and asked to be satisfied on the
grounds set out in the claim. The representative of
the defendant did not recognize the claim and asked
to refuse to satisfy the claims, pointing out that un-
der the Contract the defendant undertook to reim-
burse the costs associated with the registration of the
Contract, however, did not accept the obligation to
submit the contract for registration in the State Reg-
ister of Trademarks. The plaintiff used the trade-
mark for two years and did not require the defendant
to register the Contract. The plaintiff’s rights have
not been violated, since the plaintiff has the right to
register the Contract, but does not do so.

In accordance with Article 1031 of the Civil
Code, the agreement on the transfer of the right
to a trademark, license, sublicense agreements are
concluded in writing. The transfer of the right to a
trademark or the granting of the right to use a trade-
mark is subject to registration in accordance with
the procedure determined by the authorized state
body. Failure to comply with the written form of the
contract and (or) the registration requirement entails
the nullity of the contract.

According to paragraph 5 of Article 21 of the
Law of the Republic of Kazakhstan “On Trade-
marks, Service Marks, Geographical Indications
and Appellations of Origin of goods”, the transfer of
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an exclusive right or a license agreement is subject
to registration within ten working days following
the day of receipt of the application of the interested
party to the contract.

By virtue of paragraph 1 of Article 157 of the
Civil Code of the Republic of Kazakhstan, a trans-
action is invalid on the grounds established by the
Code or other legislative acts, by virtue of its recog-
nition as such by a court (a disputed transaction) or
on the grounds directly provided for by legislative
acts, regardless of such recognition (a void transac-
tion). The transaction is considered to be disputed if
its nullity is not provided for by legislative acts. In
the event of a dispute about the nullity of the trans-
action, its invalidity is established by the court.

By virtue of paragraph 3 of Article 157 of the
Civil Code, a claim for invalidation of a transaction
may be submitted by interested persons, a proper
state body or a prosecutor. An interested person is
a person whose rights and legitimate interests have
been violated or may be violated as a result of the
said transaction. The plaintiff’s claims for invalida-
tion of the Contract and the return by the defendant
of the amount of money received under the Contract
in the amount of 2,600,000 tenge are based on the
fact that the defendant has not registered the Con-
tract in the State Register of Trademarks.

The Court cannot take into account the plain-
tiff’s arguments that, by virtue of clause 8.5. of the
Contract, the defendant had to register the Contract
in the State Register of Trademarks, since clause
8.3. of the Contract provides for reimbursement by
the defendant of the costs associated with the reg-
istration of the Contract, while the defendant is not
obligated to submit an application for registration of
the Contract to the authorized body. Clause 7.1 of
the Agreement stipulates that the Agreement is valid
until December 20, 2020. Since the Contract has not
expired, the court agrees with the defendant’s argu-
ments that the plaintiff has not lost the right to file an
application for registration of the Contract.

The court found that the owner of the Trademark
1s Mr. R.A.V. The owner of the trademark, the de-
fendant was granted a non-exclusive license to use
the Trademark by concluding a license agreement
dated April 06, 2018, the contract was registered
in the RSE at the National Institute of Intellectual
Property. In this case, the plaintiff has been using
the trademark since December 20, 2018 and has not
submitted a claim for its registration to the defen-
dant, the Trademark owner, the defendant do not
dispute the plaintiff’s right to use the Trademark,
while the plaintiff’s right to register the Contract has
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not been lost. In such circumstances, the court con-
siders that the plaintiff’s claims do not comply with
paragraph 3 of Article 157 of the Civil Code, since
the court does not see a violation of the rights and le-
gitimate interests of the plaintiff and refuses to satis-
fy the claims. The court refused to satisfy the claims
of the individual entrepreneur against the LLP “IU”
on invalidation of the sublicense agreement for the
use of the trademark dated December 20, 2018 No.
2021218/1 and the recovery of 2,600,000 tenge
(Delo Ne 7119-19-00-2/13774).

With the development of market relations in the
Republic of Kazakhstan, intellectual property rights
and property rights to them are increasingly becom-
ing the subject of mixed contracts. Subjects of civil
rights, striving for the legitimate use of the results of
creative work, are increasingly using constructions
that allow for legal risks.

For example, contracts that may include con-
ditions indirectly mediating relations in the field of
intellectual property law — an employment contract,
a contract for the performance of R&D, a pledge
agreement for property rights, a marriage contract, a
contract for the trust management of property rights,
an enterprise sale agreement, an enterprise lease
agreement, a privatization agreement, a donation
agreement, a barter agreement, a constituent agree-
ment, joint activity agreement, assignment agree-
ment, commission agreement, insurance agreement.

The interaction of intellectual property law is
also expressed in close connection with the institu-
tion of non-contractual obligations, since the basis
for the emergence of relations regarding intellectual
property can be not only contracts, but non-contrac-
tual obligations. At the same time, when applying
legislation regarding non-contractual obligations,
one should not forget about the requirements of spe-
cial regulatory legal acts when regulating relations
in the field of intellectual creative activity.

The basis for the occurrence of such obligations
are lawful and unlawful actions. Legitimate ones in-
clude:

a) obligations arising from a public promise of
remuneration, for example, in the case of the cre-
ation of intellectual property objects;

b) obligations arising from competitive obliga-
tions, for example, from an auction, tender.

Exclusive rights may arise from the public prom-
ise of a reward for the creation of a work, the subject
of which is the creation of the result of creative ac-
tivity. The announcement of a public promise of an
award is not such a rare phenomenon, periodically
such contests are announced by those interested in
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new ideas and technologies. The object of such con-
tests can be not only works of science, literature and
art, but also inventions, industrial designs or utility
models that could be further used in industry in vari-
ous sectors of the national economy.

At auctions, sales of objects of fine art and other
results of intellectual creative activity are carried
out, and in relation to such objects of intellectual
property rights, such specific rights arise as the right
of succession, expressed in the fact that the author of
the work of art has the right, in case of its public re-
sale at a price exceeding the previous one, to receive
remuneration from the seller in the form of a per-
centage of resale price (Zakon Respubliki Kazakh-
stan ot 10 iyunya 1996 goda Ne 6-1 «Ob avtorskom
prave i smezhnykh pravakhy).

Competitive obligations are regulated not only
by the norms of the Civil Code of the Republic of
Kazakhstan, but also by the norms of special leg-
islation, for example, the Law of the Republic of
Kazakhstan “On Public Procurement”. According
to Clause 28 of Article 2 of the Law of the Repub-
lic of Kazakhstan “On Public Procurement”, goods
are also understood as objects of intellectual prop-
erty rights. One of the principles of public procure-
ment in accordance with Clause 9 of Article 4 of
the Law of the Republic of Kazakhstan “On Public
Procurement” is the principle of respect for intel-
lectual property rights contained in the purchased
goods (Zakon Respubliki Kazakhstan ot 4 dek-
abrya 2015 goda Ne 434-V «O gosudarstvennykh
zakupkakhy).

In addition, according to paragraph 3 of Article
39 of the Law “On Public Procurement”, public pro-
curement by means of a single source through the
direct conclusion of a public procurement contract is
carried out in cases of acquisition of goods, services
that are objects of intellectual property from a person
who has exclusive rights in respect of the purchased
goods, services, as well as work on the adjustment
of pre-project or design and estimate documentation
from the person who developed this pre-design or
design estimate documentation (Zakon Respubliki
Kazakhstan ot 4 dekabrya 2015 goda Ne 434-V «O
gosudarstvennykh zakupkakhy).

However, this is not enough, since the alienation
and granting of intellectual property rights must be
carried out according to the rules of special legis-
lation. And this is confirmed by the provision of
Clause 9 of Article 4 of the Law of the Republic of
Kazakhstan “On Public Procurement”.

As for illegal actions as grounds for obligations,
these include tort obligations from causing harm, for

example, illegal use of intellectual property rights,
violation of personal non-property rights.

Consider the judicial practice. On February 8§,
2017, the Specialized Interdistrict Economic Court
of G. A. civil case on the claim of “iS” LLP to the
defendant “Trading Company D’ LLP for the recov-
ery of the amount of income received as a result of
copyright infringement, the plaintiff appealed to the
court with the above claim, motivating (taking into
account the clarifications of the arguments of the
statement of claim) that he has exclusive property
rights to the copyright object called “T” (computer
program), as evidenced by the certificate of state
registration of copyright rights issued by the Intel-
lectual Property Rights Committee of the Ministry
of Justice of the Republic of Kazakhstan, “T” — the
electronic document management system automates
business processes and content management, the
product adapts to any type of enterprise, supports
geographically distributed offices and automates the
work of the enterprise as a whole.

On the part of “iS” LLP, since November 2015,
work has begun to identify the facts of the misuse of
objects of its copyright, since earlier it introduced
the program “T” electronic document management
system in “AAvto” LLP, JSC “SC”, JSC “VD” and
did not exclude the option of illegal acquisition, use
and processing by third parties of the source codes
of this program, including in the service market. In
this regard, procurement monitoring was carried out
related to the supply, development and implementa-
tion of computer programs in the field of electronic
document management within the limitation period
for 2012-2015, information about the purchase was
found on the website of JSC NC KAZH in the pro-
curement archive, after which they visited the web-
site of the defendant LLP Trading Company D, from
which it followed that he does not develop software,
but only implements ready-made products, therefore
the defendant has no experience in developing his
own ready-made products, and experts always post
their cases on the site, raised doubts about his com-
petence and the need to check his electronic docu-
ment management system for counterfeiting. So,
on 08.11.2013, the results of the tender of JSC NC
“KAZH” for the purchase of services for lot No. 20
“Electronic Document Management System” were
summed up, according to the protocol of the tender
results, the defendant with the contract amount of
13 996 472 tenge excluding VAT was recognized as
the winner for this lot. Based on a letter from “iS”
LLP dated 27.11.2015 with a request for access to
the electronic document management system (here-
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inafter — SED) for joint analysis of the source codes
of the respondent’s SED and SED “T”, satisfied by
JSC “NC “KAZH”, on 15.01.2016 by specialists of
“iS” LLP and JSC “NC “KAZH” the SED of JSC
NC “KAZH” was decompiled, as a result of which
the architecture of the SED of JSC NC “KAZH” and
SED “T” were revealed, their matches at the source
code level, the author’s signatures of the plaintiff’s
specialists were found in the source codes of the
SED of JSC NC “KAZH”. This inspection was addi-
tionally witnessed by a video recording. Meanwhile,
the defendant did not acquire the SED “T” program
from iS LLP, did not receive permission or consent
for its use, sale or processing, therefore, the SED
“T” cannot be recognized as a legitimate user.

Pre-trial measures to resolve the dispute did not
lead to anything, about which there is a correspond-
ing correspondence.

In accordance with paragraph 5, part 1 of Article
49 of the Law of the Republic of Kazakhstan “On
Copyright and Related Rights”, the protection of
copyright and related rights is carried out by the court
by collecting income received by the violator as a re-
sult of violation of copyright and (or) other rights, and
are applied at the choice of the copyright holder. The
defendant’s income received as a result of the imple-
mentation of the SED in JSC NC KAZH amounted
to KZT 13,996,472. The claim of “iS” LLP to the de-
fendant “Trading Company D” LLP for the recovery
of the amount of income received as a result of copy-
right infringement has been fully satisfied. Recovered
from Trading Company D LLP in favor of iS LLP in-
come received by it as a result of copyright infringe-
ment in the amount of KZT 13,996,472 (thirteen mil-
lion nine hundred ninety-six thousand four hundred
seventy-two) tenge, court costs for the payment of
examination in the amount of KZT 17,197 (seven-
teen thousand one hundred ninety-seven) tenge, total
— 14,013,669 (fourteen million thirteen thousand six
hundred sixty-nine) tenge. Court costs in the amount
of 419,894 (four hundred nineteen thousand eight
hundred and ninety-four) tenge were collected from
Trading Company D LLP to the state revenue (Delo
7527-16-00-2/7560).

Intellectual property law interacts closely with
inheritance law.

In accordance with Article 1040 of the Civil
Code of the Republic of Kazakhstan, the inheritance
includes property belonging to the testator, as well
as rights and obligations, the existence of which
does not cease with his death.

The inheritance may also include the rights nec-
essary for registration of the testator’s property rights
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that were not issued during his lifetime, including the
right to register them (Grazhdanskiy kodeks Respub-
liki Kazakhstan ot 1 iyulya 1999 goda Ne 409-I).

At the same time, paragraph 2 of Article 1040
of the Civil Code of the Republic of Kazakhstan
provides that the rights and obligations inextricably
linked with the identity of the testator are not in-
cluded in the inheritance:

1) the rights of membership in organizations
that are legal entities, unless otherwise established
by legislative acts or contract;

2) the right to compensation for damage caused
to life or health;

3) rights and obligations arising from alimony
obligations;

4) the rights to pension payments, allowances
and other payments on the basis of the labor legis-
lation of the Republic of Kazakhstan and the laws
of the Republic of Kazakhstan in the field of social
security;

5) personal non-property rights not related to
property rights, except in cases established by leg-
islative acts (Grazhdanskiy kodeks Respubliki Ka-
zakhstan ot 1 iyulya 1999 goda Ne 409-I).

According to Article 115 of the Civil Code of
the Republic of Kazakhstan, property is understood
as property rights, one of the components of intel-
lectual property rights are exclusive rights, that is,
property rights.

It follows from the content of paragraph 2 of
Article 1040 of the Civil Code of the Republic of
Kazakhstan that exclusive rights act as the subject
of inheritance and inheritance law, exclusive rights
can be the subject of hereditary legal relations. The
same cannot be said about personal non-property
rights, which, as is known, are not included in the
hereditary mass, since they are inalienable and non-
transferable due to their connection with the person-
ality of the author-testator.

In accordance with paragraph 1 of Article 965
of the Civil Code of the Republic of Kazakhstan,
exclusive rights to an intellectual property object are
transferred in the order of universal succession by
inheritance and as a result of the reorganization of
the legal entity — the rightholder. If you look at the
rules of special legislation that regulate the field of
intellectual property:

1) Paragraph 2 of Article 30 of the SOAPR
states that copyright is inherited by law or by will.
Here it is necessary to understand that the exclusive
(property) copyright passes to the heir, since the per-
sonal non-property rights of the author do not pass
by inheritance;
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2) Paragraph 14 of Article 11 of the Patent Law
of the Republic of Kazakhstan states that the secu-
rity document for an object of industrial property
and (or) the right to receive it are inherited or in suc-
cession. According to paragraph 2 of Article 5 of
the Patent Law of the Republic of Kazakhstan, a se-
curity document for an invention, utility model and
industrial design certifies the exclusive right;

3) in accordance with Article 16 of the ZRK “On
Selection Achievements”, the right to file an appli-
cation and obtain a patent for a selection achieve-
ment, the exclusive right to use a selection achieve-
ment, as well as remuneration and income from its
use are inherited or in succession.

4) according to paragraph 1 of Article 8 of the
ZRK “On TIMS”, the exclusive right to the topol-
ogy passes by way of universal succession by in-
heritance and as a result of the reorganization of the
legal entity — the rightholder.

Interaction also exists within civil law: intel-
lectual property rights, contractual obligations and
inheritance law, for example, in accordance with
Article 909 of the Civil Code of the Republic of Ka-
zakhstan, the transfer to another person of a separate
exclusive right included in the license complex is not
a basis for changing or terminating the contract. The
new copyright holder enters into the contract with
respect to the rights and obligations relating to the
transferred exclusive right. In the event of the death
of the licensor-citizen, his rights and obligations un-
der the contract of a comprehensive business license
pass to the heir, provided that the latter is registered
or within six months from the date of the opening of
the inheritance will be registered as an entrepreneur.
Otherwise, the contract is terminated. The manage-
ment of the license complex in the period before the
heir assumes the relevant rights and obligations or
before the heir is registered as an entrepreneur is
carried out by a trustee appointed by a notary in ac-
cordance with the established procedure.

There are also a number of other features of in-
teraction within civil law, namely: intellectual prop-
erty rights, non-contractual competitive obligations
and inheritance law. For example, for auctions, the
subject of which is objects of intellectual property:
the right to follow a work of fine art.

The right of succession is the author’s right to
a share of the proceeds from the public resale of
original works of fine art and original manuscripts
(Sudarikov S.A. 2009:130). In the legislation of the
Republic of Kazakhstan, this norm is reflected in
paragraph 2 of Article 17 of the ROK ZoAP: “In
each case of public (through an auction, fine art gal-

lery, art salon, shop, etc.) resale of the original work
of fine art after the first alienation of ownership of
such a work of fine art, the author or his heirs have
the right to receive from the seller remuneration in
the amount of five percent of the resale price (right
of way). This right is inalienable during the author’s
lifetime and passes exclusively to the author’s heirs
by law or will for the duration of the copyright” (Za-
kon Respubliki Kazakhstan ot 10 iyunya 1996 goda
Ne 6-1 «Ob avtorskom prave i smezhnykh pravakhy).

We agree with S.A. Sudarikov that the right to
follow has elements of both personal non-property
and exclusive rights. On the one hand, the right to
follow is inalienable, which is characteristic of per-
sonal non-property law, and the inalienable right
has been introduced into legislation to prevent the
author from being forced to renounce his right. On
the other hand, the validity period of the right of suc-
cession is equal to the validity period of the exclu-
sive right (Sudarikov S.A. 2009:130). Moreover, the
right of succession passes to the heirs by law or by
will.

When considering the issue of inheritance of the
exclusive right to the result of intellectual activity, it
is necessary to take into account that in some cases
a situation of co-inheritance may arise — when the
exclusive right is inherited by two or more heirs (L.
A. Novoselova 2017:67). If there is a plurality of
heirs, the property is distributed according to the
shares. An indication of the distribution of shares
in these cases, taking into account the indivisibility
of the exclusive right (despite the presence of a set
of powers in it), can be considered as an indication
aimed at the distribution of funds (income) received
by heirs as a result of the exercise of the exclusive
right. The exclusive right of inheritance cannot be
divided into separate powers (when, for example,
the right to transfer is transferred to one person, and
the right to replicate is transferred to another). The
property of the indivisibility of an exclusive right
determines the peculiarity of its inheritance, due to
the fact that heirs can exercise this property right
only together. Any actions to use the inherited work
are possible only with their general consent of all
heirs (L. A. Novoselova 2017:68).

However, in Kazakhstan, the transfer or alien-
ation of exclusive rights is possible in whole or in
part, therefore, when inheriting, the powers included
in the exclusive rights must be used jointly by the
heirs, and in the will or by agreement of the co-heirs,
it is possible to divide the exclusive right into sepa-
rate powers, so the use of the exclusive right can be
made according to such powers.
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Exclusive rights to works of science, literature
and art, exclusive patent rights, exclusive rights to
selection achievements, to integrated circuit topolo-
gies, rights to trademarks, names of places of origin
of goods, rights to broadcast and cable broadcasting
are inherited, they can also be the object of inheri-
tance as part of enterprises as a property complex.

It is impossible not to touch upon the issues of
interaction of intellectual property law with private
international law, namely intellectual property law
is one of the institutions of private international law,
which provides for conflict of laws rules.

The intellectual property system has long ceased
to be a branch of law. Now that this system is lo-
calized in the interests of economically developed
countries, it has become a powerful means of in-
ternational trade, political and economic expan-
sion (Sudarikov S.A. 2009:330). From the point of
view of international legal relations, the intellectual
property system refers to private international law.
This is explicitly recognized in the TRIPS Agree-
ment: “Intellectual property law is a private right”
(Sudarikov S.A. 2009:10).

In these circumstances, there is always a need
to correctly determine the applicable law regarding
intellectual property objects. In accordance with Ar-
ticle 1120 of the Civil Code of the Republic of Ka-
zakhstan, the law of the country where protection of
these rights is sought applies to intellectual property
rights. According to paragraph 2 of Article 1120 of
the Civil Code of the Republic of Kazakhstan, con-
tracts that have intellectual property rights as their
subject matter are governed by the law determined
in accordance with the provisions of this section
on contractual obligations (Grazhdanskiy kodeks
Respubliki Kazakhstan ot 1 iyulya 1999 goda Ne
409-I). There are international conventions and trea-
ties in the field of intellectual property law that are
sources of private international law, for example:
the Paris Convention for the Protection of Industrial
Property of 1883, the Berne Convention for the Pro-
tection of Literary and Artistic Works of 1886, the
Madrid Agreement on the International Registration
of Marks of 1891, the Patent Cooperation Treaty of
1970, the Eurasian Patent Convention and Conflict
of laws rules are contained in these acts. According
to paragraph (2) of art. 5 of the Berne Convention,
the exercise of these rights and their exercise are not
connected with the performance of any formalities;
such use and exercise do not depend on the exis-
tence of protection in the country of origin of the
work. Consequently, in addition to the provisions
established by this Convention, the scope of protec-
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tion, as well as the means of protection provided to
the author for the protection of his rights, are regu-
lated exclusively by the legislation of the country
in which protection is claimed (Bernskaya konven-
tsiya ob okhrane literaturnykh i khudozhestvennykh
proizvedeniy 1886 g.). It follows from this that the
Berne Convention proceeds from the conflict of
laws binding of the legislation of the country where
protection is sought.

Separate norms are also enshrined in Article 6 of
the Paris Convention for the Protection of Industrial
Property of 1883: “1. The conditions for filing an
application and registration of trademarks are deter-
mined in each country of the Union by its national
legislation. 2. However, a mark declared by a citizen
of a country of the Union in any other country of
the Union cannot be rejected or invalidated on the
grounds that it has not been declared, registered or
renewed in the country of origin. 3. A mark duly
registered in any country of the Union shall be re-
garded as independent of marks registered in other
countries of the Union, including the country of
origin” (Parizhskaya konventsiya po okhrane pro-
myshlennoy sobstvennosti 1883 g.). Consequently,
the relations of filing an application and registration
of a trademark are regulated by the national legisla-
tion of the Union.

As for contractual relations in the field of intel-
lectual property, they should be governed by the pro-
visions of the agreement of the parties. At the same
time, according to a number of scientists, the main
difference in the transfer of copyright and related
rights from the transfer of rights to objects of indus-
trial property lies mainly in the registration system
of protection of industrial property rights, which
entails the need to register the transfer (transfer) of
rights to the corresponding object in national patent
offices or in an international office (O.V. Lutkova,
L.V. Terent’yeva, B.A. Shakhnazarov 2017:146).
There are such rules in Kazakhstan.

The uniqueness of intellectual property rights is
also manifested in connection with labor law, this
concerns the legal regime of service works and ser-
vice inventions, which, as a rule, is determined by
an employment contract, and the creation of intel-
lectual property objects is part of the employee’s
labor duties.

According to clause 7-1) of Article 1 of the
Patent Law of the Republic of Kazakhstan, service
objects of industrial property are inventions, utility
models, industrial designs created by an employee
while performing his official duties or a specific
task of the employer (Patentnyy zakon Respubliki
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Kazakhstan). In accordance with Article 10 of the
Patent Law of the Republic of Kazakhstan, the
employer may also be the patent holder, i.e. in the
case of an employee creating an official industrial
property object and patenting this object, the rights
to security documents for official industrial prop-
erty objects belong to the employer, unless other-
wise provided in the contract between him and the
employee.

In accordance with Article 14 of the ZoAP of
the Republic of Kazakhstan, the author’s personal
non-property right to a work created in the course of
performing official duties or an employer’s official
task (an official work) belongs to the author of the
official work. The property (exclusive) rights to an
official work belong to the employer, unless other-
wise provided in the contract between him and the
author. The employer has the right to indicate his
name or require such indication in any use of an of-
ficial work (Zakon Respubliki Kazakhstan ot 10 iyu-
nya 1996 goda Ne 6-1 «Ob avtorskom prave i smezh-
nykh pravakh»). But there are exceptions when the
exclusive (property) rights to official works belong
to the employee-author, this is indicated in particu-
lar by paragraph 5 of Article 14 of the ZoAP RK.

As a rule, personal non-property rights to offi-
cial works belong to the author-employee, but there
are exceptions here, for example, the right to publish
and the right to recall an official work belong to the
employer in accordance with paragraphs 4, para-
graph 1, Article 15 of the ZoAP RK and paragraph
2, Article 15 of the ZoAP RK.

Clause 4 of Article 13 of the ZRK “On the
Protection of Selection Achievements” states that
a patent is issued to an employer if a selection
achievement is created, identified or withdrawn by
an employee while performing an official task or of-
ficial duties. According to paragraph 1 of Article 9
of the ZRK “On the Legal protection of Integrated
Circuit Topologies”, the exclusive right to a topol-
ogy created in the course of performing official du-
ties or a specific task of the employer belongs to the
employer, unless otherwise provided by the contract
between him and the author.

In law enforcement practice, the cornerstone is-
sue between an employee and an employer is the
remuneration of an employee for creating an official
result of intellectual creative activity, or rather its
size and payment terms. In accordance with para-
graph 9 of Article 10 of the Patent Law of the Re-
public of Kazakhstan. The amount, conditions and
procedure for payment of remuneration to the author
for an official invention, utility model, industrial de-

sign are determined by an agreement between him
and the employer. If it is impossible to measure
the contribution of the author and the employer to
the creation of service inventions, utility models or
industrial designs, the amount, conditions and pro-
cedure for payment of remuneration to the author
are determined by legislative acts of the Republic
of Kazakhstan. A similar norm is also present in the
Law of the Republic of Kazakhstan “On Breeding
Achievements”, according to paragraph 4 of Article
12 of the ZRK “On Breeding Achievements”, the
author has the right to receive remuneration from
the patent holder for the use of a breeding achieve-
ment created, identified or derived by him during the
patent validity period. The amount and conditions of
remuneration payment are determined by the agree-
ment concluded between the patent holder and the
author. In the absence of an agreement, the amount
and procedure for payment of remuneration to the
author are determined by legislative acts of the Re-
public of Kazakhstan. At the same time, the amount
of remuneration to the author should not be less than
five percent of the annual income received by the
patent holder for the use of a selection achievement,
including proceeds from the sale of a license. Remu-
neration is paid to the author within six months after
the expiration of each year in which the selection
achievement was used, unless otherwise provided
by the author’s contract with the patent holder. If a
selection achievement is created, identified or bred
by several authors, remuneration is paid to the au-
thors in equal shares, unless otherwise established
by agreement between them. In accordance with
paragraph 2 of Article 9 of the ZRK “On TIMS”,
the amount, conditions and procedure for paying
remuneration to the author for the topology are de-
termined by an agreement between the author and
the employer. If it is impossible to measure the
contribution of the author and the employer to the
creation of the topology, the amount, conditions and
procedure for paying remuneration to the author are
determined by the legislative acts of the Republic of
Kazakhstan.

All the above-mentioned norms of laws in the
field of intellectual property are blank, i.e. they refer
to other legislative acts regulating the amount of re-
muneration and the timing of its payment to authors-
employees of the results of intellectual creative ac-
tivity. In particular, Article 13 of the Law of the
Republic of Kazakhstan “On Commercialization of
the results of scientific and (or) Scientific and Tech-
nical activities” dated October 31, 2015 No. 381-V
of the SAM, provides for various grounds and, ac-
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cordingly, the amount and timing of remuneration to
authors-employees:

- the authors of the results of scientific and (or)
scientific and technical activities, the exclusive
rights to which belong to the employer, remunera-
tion is paid by the employer within a month from
the date of receipt of the corresponding patent or
certificate of state registration of rights to the object
of copyright (security document). Remuneration for
the creation of the results of scientific and (or) scien-
tific and technical activities is paid by the employer
in the amount of at least one average monthly salary,
unless otherwise stipulated by the contract between
them;

- in the case of the introduction (use) in their
own production of the results of scientific and (or)
scientific and technical activities, the exclusive
rights to which belong to the employer, the author
of the result of scientific and (or) scientific and tech-
nical activities is paid remuneration in the amount
of at least one hundred monthly calculation indices
annually during the entire term of the patent or cer-
tificate of state registration registration of rights to
the object of copyright (security document).

- in case of conclusion of a license agreement
or an exclusive right assignment agreement, the re-
muneration to the author is at least thirty percent
of the amount of the license agreement (including
royalties) without limiting the maximum amount
of remuneration. Remuneration is paid on the basis
of the author’s contract with the employer. Remu-
neration for the introduction (use) of the results of
scientific and (or) scientific and technical activities
is paid to the author no later than three months after
the expiration of each financial year in which such
a result was used, and no later than three months
after the receipt of payments under the license
agreement throughout the entire term of the license
agreement;

- if the results of scientific and (or) scientific
and technical activities are created by the joint cre-
ative work of several authors, the exclusive rights to
which belong to the employer, then each of them is
paid remuneration in the amount of at least one aver-
age monthly salary;

- payment of remuneration and penalties for late
payment of remuneration remains in the event of
termination of the employment relationship between
the employer and the employee who is the author of
the result of scientific and (or) scientific and techni-
cal activities.

- if the author(s) of the results of scientific and
(or) scientific and technical activities, the exclu-
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sive rights to which belong to him (them), acts as
the founder of a startup company, including jointly
with other individuals and (or) legal entities, then
the share of his (their) participation in the statutory
the capital of a startup company should be at least
fifteen percent.

Let’s consider an example from judicial prac-
tice. On October 7, 2021, the case of the court of
the city of U. considered a civil case on the claim
of gr. K. to the defendant LLP “K” The plaintiff’s
claims consisted in the recovery of monetary remu-
neration. There was an employment relationship be-
tween the plaintiff and the defendant. In accordance
with the internal regulatory document “Innovations.
Rationalization proposals” the defendant paid the
plaintiff in October 2019 830,166 tenge for the ra-
tionalization proposal. The plaintiff believes that the
defendant underestimated the size of the economic
effect and asks to recover from the defendant an-
other 44,817,959 tenge, a state fee in the amount of
448,179 tenge and payment for the services of a rep-
resentative in the amount of 500,000 tenge. At the
hearing, the plaintiff K. insisted on the claims, asked
to satisfy them. At the hearing, the representatives
of the defendant LLP “K” did not agree with the
claim, they explained in the review that the defen-
dant had calculated the economic effect of the plain-
tiff’s rationalization proposal, in accordance with
the provision, the plaintiff was paid remuneration
in the amount of 10% of the realized rationalization
proposal, they ask to refuse the claim.

Based on the case materials, on July 17, 2017,
the plaintiff submitted a rationalization proposal
for the device of cut-off pockets made of refrac-
tory material to minimize the ingress of melt into
the working area of the installation of rolling back
slag buckets and solid covering of the upper parts of
the carts with sheet metal, followed by lining with
refractory, having an angle of inclination that allows
replacement, installation of buckets and drain of
spilled slag. According to the dictionary “Vocation-
al Education”, an innovation proposal is a techni-
cal solution that is new and useful for the enterprise,
organization and institution to which it is submitted,
and provides for a change in the design of the prod-
uct, production technology and equipment used, or a
change in the composition of the material. according
to the Accounting Dictionary, remuneration for a ra-
tionalization proposal is a special type of income,
the receipt of which is not a payment for labor. The
current Civil Code of the Republic of Kazakhstan
does not regulate legal relations related to innova-
tion proposals. The innovation proposal, as an el-
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ement of scientific and technical creativity, is not
included in the circle of protected intellectual prop-
erty objects. Therefore, the heads of enterprises and
organizations currently have the right to encourage
their employees for innovation proposals (hereinaf-
ter — RP). In order to involve the maximum number
of employees of LLP “K” in the process of continu-
ous improvement of production, labor protection,
improvement of working conditions, social sphere,
environmental situation and other activities of the
Company, the employer of LLP “K” has developed
and approved the Regulation “Innovations. Innova-
tion proposals. P (50-19)-3” (hereinafter referred to
as the Position). Thus, the provisions of the Regula-
tion, which is an act of the employer, are mandatory
both for the defendant and for employees who are
participants in rationalization activities. According
to paragraph 4.4.1 of the Regulation, remuneration
for innovation proposals is paid according to the
scheme (Table No. 3): RP with a qualitative eco-
nomic effect. Innovations of 2 categories. The re-
alized RP is 10% of the economic effect. Accord-
ing to paragraph 4.2.3 of the Regulation, the expert
commission of the subdivision weekly summarizes
the submitted and accepted RP, with the preparation
of a protocol and the preparation of a statement for
the approved payments. On September 25, 2019, the
plaintiff’s proposal was considered at a meeting of
the UMK expert commission, based on the results
of the review, Protocol No. 3 was issued, which
decided to pay remuneration for submitting and ac-
cepting an offer in the amount of 5,000 tenge and
10,000 tenge, as well as the payment of a bonus in
the amount of 815,166 tenge. In total, the plaintiff
was paid an amount of 830,166 tenge, which was
not disputed by the plaintiff’s side. For the con-
ciliation commission, the defendant calculated the
economic effect of reducing the number of repairs
after the defendant introduced the plaintiff’s ratio-
nalization proposal, which amounted to 8,303,620
tenge. That is, 10% of the above amount amount-
ed to 830,362 tenge. The difference in the amount
of 15,196 tenge was paid by the defendant to the
plaintiff. By analogy with Article 997 of the Civil
Code of the Republic of Kazakhstan, the amount,
conditions and procedure for paying remuneration
to the author for an official invention, utility model,
industrial design are determined by an agreement
between him and the employer. If it is impossible
to measure the contribution of the author and the
employer to the creation of a service invention, util-
ity model or industrial design, the amount, condi-
tions and procedure for payment of remuneration

to the author are determined by legislative acts of
the Republic of Kazakhstan. Due to the fact that the
plaintiff received these amounts, the court consid-
ers that an agreement has been reached between
him and the employer. According to Article § of the
Civil Code of the Republic of Kazakhstan, citizens
and legal entities must act in good faith, reasonably
and fairly when exercising their rights, observing
the requirements contained in the legislation, the
moral principles of society, and entrepreneurs also
the rules of business ethics. Based on the above, the
court decided that the claims for the recovery of re-
muneration are not subject to satisfaction. Guided
by articles 223-226 of the CPC, the court decided
to refuse to satisfy the claim of gr. K. to LLP “K”
for the recovery of monetary remuneration. On De-
cember 8, 2021, the judicial board for civil cases of
the Moscow Regional Court left the decision of the
City Court of the Moscow region of October 7, 2021
unchanged, the plaintiff’s appeal was not satisfied
(Delo Ne 6310-21-00-2/4611, delo Ne 6399-21-00-
2a/2299).

It follows from this that relations concerning of-
ficial works and official inventions act as the subject
of relations between an employer and an employee,
however, it should be remembered that the norms
of civil legislation apply to relations not regulated
by labor legislation, which means that intellectual
property legislation applies to relations concerning
these objects.

Intellectual property law also interacts with fam-
ily law. In particular, in accordance with paragraph
2 of Article 33 of the Code of the Republic of Ka-
zakhstan “On Marriage (Matrimony) and Family”,
the property acquired by the spouses during mar-
riage (matrimony) includes the amounts of income
of each spouse from work, entrepreneurial activ-
ity and the results of intellectual activity. In accor-
dance with art. 39 of the Code of the Republic of
Kazakhstan “On Marriage (Matrimony) and family”
it is possible to establish in the marriage contract
the conditions establishing the regime of property
rights, including exclusive rights to objects of intel-
lectual property rights. In accordance with Article
66 of this Code, a child has property rights, for ex-
ample, exclusive rights to intellectual property ob-
jects created by him. The only question is that until
the child reaches the age of majority, the exclusive
right belonging to him is exercised by his legal rep-
resentative.

Intellectual property law and business law inter-
act in terms of regulation of monopolistic activities,
unfair competition, and state support for innovation.
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The exclusive right is an absolute subjective
property right, consisting in the monopolistic use on
a legal basis of an intellectual property object by its
owner, and subject to protection. Consequently, the
exclusivity of such a right lies precisely in this mo-
nopolistic use of the result of intellectual activity.
At the same time, the use of an intellectual property
object is possible only with the consent of the copy-
right holder, otherwise it is considered a violation
of his exclusive rights, and he has the right to apply
certain methods of protection and apply to a court
or an authorized body for the protection of his right.

The exclusive right to the results of intellectual
activity is absolute, which means that the copyright
holder has a monopoly on the exercise and realiza-
tion of these rights.

According to S.A. Paraschuk, some exclusive
rights are temporary monopolies, i.e. they operate
within the time limits stipulated by law, after which
objects can be freely and gratuitously used by any
persons (for example, a patent, etc.) (Parashchuk
S.A. 2002:84). And we agree with this point of
view that the exclusive right to intellectual property
objects is a monopoly of the rightholder, valid for
a certain period and permitted by law, in particu-
lar, in paragraph 2, paragraph 2 of Article 169 of
Chapter 15 (Monopolistic activity) of the Entrepre-
neurial Code of the Republic of Kazakhstan (here-
inafter referred to as the PC RK), it is provided that
prohibited vertical agreements there are no agree-
ments between market entities on the organization
by the buyer of the sale of goods under a trademark
or other means of individualization of the seller or
manufacturer. In accordance with paragraph 3 of
paragraph Article 169 of the PC RK establishes that
prohibitions on anti-competitive agreements do not
apply to agreements between market entities be-
longing to the same group of persons if one of such
market entities has established control over another
market entity, as well as if such market entities are
under the control of one person, i.e. under control
is understood the possibility of physical or a legal
entity directly or indirectly (through a legal entity or
through several legal entities) determine decisions
made by another legal entity by one or more of the
following actions:

- obtaining the right to determine the conditions
for conducting business activities of market entities
or to give these market entities binding instructions
in accordance with a public-private partnership
agreement, a comprehensive business license (fran-
chising), a license agreement or other agreement
between the rightholder (a person authorized by the
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rightholder) and market entities on the organization
of the sale of goods under a trademark or other a
means of individualization of the copyright holder.

Paragraph 7 of Article 169 of the PC RK pro-
vides that the requirements for the prohibition of
horizontal, vertical and other agreements do not ap-
ply to agreements on the exercise of exclusive rights
to the results of intellectual activity and equated
means of individualization of a legal entity, means
of individualization of goods, provided that such
agreements have not led or cannot lead to the restric-
tion or elimination of competition.

At the same time, the copyright holder in the
field of intellectual property does not have the right
to abuse his monopoly position in a particular sector
of the market, for example, Article 176-1 of the PC
of the Republic of Kazakhstan speaks about ensur-
ing equal access to key power, and in particular, ac-
cording to paragraph 3 of Article 176-1, a computer
program, which is one of the objects of copyright,
can also be attributed to key power. rights, i.e. if
the key power is a software product, access to it is
carried out in accordance with the legislation of the
Republic of Kazakhstan in the field of intellectual
property. Thus, in order to gain access to a computer
program, for example, it is necessary to conclude a
license or other agreement establishing the lawful
use of an intellectual property object.

The basic principle of civil law regulation
of public relations is freedom of contract, which
manifests itself in the free choice of counterparties,
contract terms, free enterprise and other things. Of
course, entrepreneurship remains the main sphere
of turnover of intellectual property objects. At the
same time, this freedom is not absolute, because in
accordance with Article 11 of the Civil Code of the
Republic of Kazakhstan, which states that monop-
olistic and any other activity aimed at limiting or
eliminating legitimate competition, obtaining unrea-
sonable advantages, infringement of the rights and
legitimate interests of consumers is not allowed.

Paragraph 2 of Article 11 of the Civil Code of
the Republic of Kazakhstan provides that it is not
allowed, except in cases provided for by legislative
acts, the use of civil rights by entrepreneurs in order
to restrict competition, including:

1) abuse by entrepreneurs of their dominant
position in the market, in particular, by restricting
or stopping production or withdrawing goods from
circulation in order to create a shortage or increase
prices;

2) conclusion and execution by persons en-
gaged in similar business activities of agreements
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on prices, division of markets, elimination of other
entrepreneurs and other conditions that significantly
restrict competition;

3) the commission of unfair actions aimed at in-
fringing the legitimate interests of a person conduct-
ing a similar business activity and consumers (unfair
competition), in particular, by misleading consum-
ers about the manufacturer, destination, method and
place of manufacture, quality and other properties
of the goods of another entrepreneur, by incorrect
comparison of goods in advertising and other in-
formation, copying the external design of someone
else’s goods and in other ways. Measures to combat
unfair competition are established by legislative acts
(Grazhdanskiy kodeks Respubliki Kazakhstan (Ob-
shchaya chast’), prinyatyy Verkhovnym Sovetom
Respubliki Kazakhstan 27 dekabrya 1994 goda).

Article 177 of the CPC of the Republic of Ka-
zakhstan gives a similar concept of unfair competi-
tion, which can be carried out in the form of illegal
use of means of individualization of goods, works,
services, as well as objects of copyright.

As for the right to protection from unfair com-
petition, it is a subjective civil right. And as V.I.
Eremenko notes, it is not part of legal monopolies
(Yeremenko V.I. 2014:17).

According to art. 178 PC RK illegal use of
means of individualization of goods, works, servic-
es, as well as copyright objects means the illegal use
of someone else’s trademark, service mark, brand
name, designation of origin of goods or similar des-
ignations for similar goods or the use without the
permission of the copyright holder or an authorized
person of the names of literary, artistic works, peri-
odicals publications, or their use on the packaging
in a form that may mislead the consumer about the
nature of, the method and place of production, con-
sumer properties, quality and quantity of the product
or in relation to its manufacturers.

Consider the judicial practice. On October 09,
2020, SMES G. A. considered a civil case on the
claim of IP “SHAH” represented by gr. Zh. to the
defendants IP Yu., IP T. The plaintiff’s claims were
to prohibit the use of the “Shah” trademark and to
compel the dismantling of the sign and the prohi-
bition of using advertising under the “Shah” trade-
mark. According to an extract from the State Reg-
ister of Trademarks of the Republic of Kazakhstan
with registration number No. 55534 dated March 31,
2017, IP “SHAH” represented by Zh. is the owner
of the trademark “Shah” in the image given in the
extract, the colors are white, black, under which the
following list of goods and services according to the

classifier is allowed: 43 classes — food and beverage
services; temporary accommodation; cafes; restau-
rants; cooking and home delivery services.

Gr. Yu. registered as IP “Yu” OKED of its ac-
tivities 68202 — lease (sublease) and operation of
leased real estate and 45200 — maintenance and re-
pair of motor vehicles. Gr. T. registered as I[P “T”
since December 10, 2012,0KED of its activities
56290 — other types of catering”.Also, gr. T. accord-
ing to an extract from the State Register of Trade-
marks of the Republic of Kazakhstan with registra-
tion number No. 68841 dated June 01, 2020, he is
the owner of the trademark “SHAH SHAH” in the
image given in the extract, under which the follow-
ing list of goods and services according to the classi-
fier is allowed: class 37 — car wash; restoration of en-
gines fully or partially worn out; restoration of cars
fully or partially worn out; tire tread restoration; tire
vulcanization (repair); car washing; vehicle wash-
ing; anti—corrosion treatment of vehicles; mainte-
nance of technical vehicles; polishing of vehicles;
assistance in case of breakdown, damage to vehicles
(repair); repair and maintenance of cars; cleaning of
vehicles; 41 classes — discos; children’s entertain-
ment club; internet cafe; hookah; hookah at home,
computer clubs; organization and holding lotteries;
services without rest (entertainment); casino servic-
es (games); karaoke services; karaoke bar; karaoke
clubs; billiards services; entertainment center ser-
vices; 44 classes — waxing/waxing; health centers;
hair implantation; medical consultations for people
with disabilities; consultations on pharmaceuticals;
treatment with homeopathic essences/aromatherapy
services; manicure; manual therapy (chiropractic);
massage; hairdressers; piercing; beauty salons;
sanatoriums; health tips; flower arrangements; tat-
tooing; make-up artist services; rest homes services;
alternative medicine services; opticians services;
solarium services; SPA salons; hardware wellness
massages; children’s massage; sports massage; cos-
metology services.

The plaintiff appealed to the court with the
above claim, arguing that at the end of 2019 she be-
came aware that in the city of A. at the address: ul.
N., 26/2, there is a two-storey cafe “SHAH” with
the number of seats for about 100 people and with
a menu offer, for orders for which a fiscal receipt
is provided on behalf of IP Yu., through inquiries
to the relevant authorized registration authorities,
she found out that IP Yu., without having permits
for the use of the trademark “Shah” in the field of
cafes, restaurants and cooking services, and also,
without having a corresponding OKED according
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to the classifier, provides public catering services to
the specified address, and IE T., having the corre-
sponding OKED according to the classifier, but not
having registration with the tax authority under the
name of an individual entrepreneur “Shah”, illegally
uses the trademark “Shah”, similar in letter designa-
tions to its trademark “Shah”, in addition, IE T. on
the website “restoran.kz ““ in the category of cafe-
restaurant services, it positions itself as the Shah
restaurant, offering services of European, Oriental
and Kazakh cuisine to the population, thereby, the
defendants violate its rights of the owner of the Shah
trademark, since they use it without her permission,
for repeated oral and written attempts to settle the
dispute out of court in order, the defendants do not
react in any way.

In this regard, the court requests: 1) prohibit IP
Yusupov and [P T. from using the trademark “Shah”;
2) oblige IP Yu. and IP T. to dismantle the sign with
the letter designation “Shah” from the facade of the
building located at the address: city A., N. Street,
26/2, and prohibit the use of advertising under the
trademark “Shah” on the Internet- resources.

In her response to the claim, the defendant IP
T., completely disagreeing with the claims brought
against her, indicated that the trademark “Shah” was
registered for her in accordance with the procedure
established by law, legal protection was provided for
it on the basis of a certificate, therefore, no violations
of the rights and legitimate interests of the plaintiff
were committed on her part since the trademark be-
longing to her was not used, besides, the plaintiff did
not provide evidence of illegal use of her trademark,
whereas she was not held liable for such a viola-
tion, it is visually obvious that the trademark “Shah”
used by the plaintiff and her is completely different
in terms of volume and pictorial designation, and
the plaintiff’s claims themselves are not subject to
consideration in civil proceedings. By request No. 1.
In accordance with paragraphs 1, 3 of Article 1024,
paragraphs 1, 2 of Article 1025 of the Civil Code of
the Republic of Kazakhstan (hereinafter — the Civil
Code), legal protection of a trademark is granted
on the basis of its registration, or without registra-
tion on the basis of international treaties to which
the Republic of Kazakhstan is a party. The right to
a trademark is certified by a certificate. The owner
of the trademark right has the exclusive right to use
and dispose of the mark belonging to him. The use
of a trademark is considered to be any of its intro-
duction into circulation: manufacture, application,
import, storage, offer for sale, sale of a trademark
or a product designated by this sign, use in signage,
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advertising, printed products or other business docu-
mentation. According to the requirements of para-
graph 1 of Article 1030 of the Civil Code, the right
to use a trademark may be granted by the owner of
the trademark right to another person in respect of
registered goods and services or part thereof under
a license agreement (Article 966 of this Code). Ac-
cording to the requirements of paragraphs 1, 2 of
Article 1032 of the Civil Code, the person who vi-
olated the right of the trademark owner is obliged
to immediately stop the violation and compensate
the trademark owner for the losses incurred by him.
Disputes related to the determination of the legality
of the use of a trademark or designation confusingly
similar to it, or a well-known trademark, are consid-
ered by the court in accordance with the procedure
established by the civil procedural legislation of the
Republic of Kazakhstan. During the consideration
of the case by the court, it was established that at
the address: A., N. Street, 26/2, there is a two-storey
building with the sign “Shah”, in which a teahouse,
billiard room, hookah, as well as karaoke and a car
wash function under this name, as can be seen from
the photos available in the case materials and con-
firmed by the explanations of IP T. in court, which
explained that a teahouse, billiard room, hookah be-
long to her, and karaoke and car wash — IP Yu. From
the photographs available in the case file, it can be
seen that the image of the “Shah” sign on the speci-
fied building, as well as in the room and menu of the
teahouse, as well as above the car wash, is not made
in accordance with the image of the “SHAH SHAH”
trademark belonging to IP T., indicated in an extract
from the State Register of Trademarks of the Repub-
lic of Kazakhstan with the registration number No.
68841 dated June 01, 2020, and in an image simi-
lar to the trademark “Shah”, owned by the plaintiff
according to an extract from the State Register of
Trademarks of the Republic of Kazakhstan with reg-
istration number No. 55534 dated March 31, 2017,
i.e. only in one Russian language using a smooth
calligraphic font identical to the plaintiff’s trade-
mark “Shah”. A similar discrepancy takes place on
the website “restoran.kz *, on which, in the category
of cafe-restaurant services, the named teahouse at
the above address positions itself as the Shah res-
taurant, offering services of European, Oriental and
Kazakh cuisine to the population. As can be seen
from the above, the plaintiff also has the right to pro-
vide catering services under the trademark “Shah”
belonging to her, which she actually does in the city
of A. Thus, IP T. on the sign of the teahouse, and IP
Yu. on the signboard of the car wash at the address:
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G. A, N. str., 26/2, the trademark “Shah”, which
does not belong to them, is used, the image of which
is similar to the trademark “Shah” belonging to the
plaintiff to the extent of confusion, which may mis-
lead the consumer, since the plaintiff also provides
services under the trademark “Shah” belonging to
her food in the city of A.

Meanwhile, due to the requirements of Article
178 of the Entrepreneurial Code of the Republic
of Kazakhstan, the illegal use of means of indi-
vidualization of goods, works, services, as well as
objects of copyright is the illegal use of someone
else’s trademark, service mark, brand name, appel-
lation of origin or similar designations for similar
goods. In this regard, the defendant’s side of IP
Tatyhodzhayeva argued in court that she had the
right to use the trademark “SHAH SHAH” belong-
ing to her in any calligraphic execution and in any
combination, including using the name in only one
transcription — in Russian or English. However,
due to the requirements of paragraph 1 of Article
19 of the Law of the Republic of Kazakhstan “On
Trademarks”, it is prohibited to use the trademark in
a modified form, including in another font, another
color, another form, or use in such a way that may
damage the ability of the trademark to distinguish
goods (services) of some physical and legal entities
from similar goods (services) of other individuals or
legal entities.

In addition, as follows from the above indisput-
able circumstances in the case, T. is given the right
to provide catering services, which she actually uses
in the tea house “Shah” at the above address, as an
individual entrepreneur “Tatyhodzhayeva”, and not
under the trademark “Shah”, which does not belong
to her. It should be noted that under the trademark
“SHAH SHAH” belonging to her, she also has no
right to provide nutrition services, since this type of
service is not included in the list of goods and ser-
vices allowed to her under this trademark.

The non-involvement of any of the defendants
to the statutory liability for the use of the plaintiff’s
trademark “Shah” and the registration by the autho-
rized body of the trademark “SHAH SHAH” for T.
does not mean the legality of the defendants’ actions
to use the name “Shah” for a teahouse and car wash,
therefore, the lack of proof of the plaintiff’s position,
as the party claimed the defendant IP T. in court.

Firstly, the plaintiff raises in court the question
not about the use by the defendants of the trademark
“Shah” belonging to him, but similar to him in the
image to the extent of confusion, misleading the
consumer, secondly, the plaintiff does not dispute

the registration by the authorized body for the trade-
mark “SHAH SHAH”, but points to his use in an
inappropriate image provided for in an extract from
the State Register of Trademarks of the Republic
of Kazakhstan with registration number No. 68841
dated June 01, 2020. In such circumstances, taking
into account the above provisions of the law, the
court concludes that the plaintiff’s claim to prohibit
the defendants from using the “Shah” trademark
that does not correspond to the image of the “SHAH
SHAH” trademark belonging to T. according to an
extract from the State Register of Trademarks of the
Republic of Kazakhstan with registration number
No. 68841 dated June 01, 2020.

Upon request No. 2. According to the require-
ments of paragraph 5 of Article 1032 of the Civil
Code, a person who violated the right of the trade-
mark owner when performing works or rendering
services is obliged to remove the trademark or des-
ignation confusingly similar to it from the materi-
als that accompany the performance of works or
the provision of services, including documentation,
advertising, signage. The fact of violation by the
defendants of the plaintiff’s rights as the owner of
the “Shah” trademark in the image indicated in the
extract from the State Register of Trademarks of the
Republic of Kazakhstan with registration number
No. 55534 dated March 31, 2017, is proved by the
above circumstances. In this case, on the basis of the
above requirement of the law, the court considers it
necessary to satisfy the plaintiff’s claim to compel
the defendants to dismantle from the facade of the
building located at the address: city A., ul. N., 26/2,
a sign with the letter value “Shah” and the prohibi-
tion of defendants on Internet resources to use ad-
vertising under the trademark “Shah” that does not
correspond to the image of the trademark “SHAH
SHAH” belonging to T. according to an extract from
the State Register of Trademarks of the Republic of
Kazakhstan with registration number No. 68841
dated June 01, 2020. The court decided:

The claims of the individual entrepreneur
“SHAH” in the person of gr. Zh. to the defendants
IP Yu. and IP T. on the prohibition of the use of the
“Shah” trademark, the compulsion to dismantle the
signage and the prohibition to use advertising under
the “Shah” trademark to satisfy in full.

Prohibit IP Yu. and IP T. from using the trade-
mark “Shah” that does not correspond to the image
of the trademark “SHAH SHAH” belonging to T.
according to an extract from the State Register of
Trademarks of the Republic of Kazakhstan with reg-
istration number No. 68841 dated June 01, 2020.
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Oblige IP Yu. and IP T. to dismantle the sign-
board with the letter value “Shah” from the facade
of the building located at the address: city A., N.
str., 26/2, which does not correspond to the im-
age of the trademark “SHAH SHAH” belonging
to T. according to an extract from the State Regis-
ter of Trademarks of the Republic of Kazakhstan
with registration number No. 68841 dated June 01
2020.

Prohibit IP Yu. and IP T. from using advertising
on Internet resources under the “Shah” trademark
that does not correspond to the image of the “SHAH
SHAH” trademark owned by T. according to an ex-
tract from the State Register of Trademarks of the
Republic of Kazakhstan with registration number
No. 68841 dated June 01, 2020.

On January 27, 2021, the judicial board for civil
cases of the court of G. A. left the decision of the
SMES G. A. of October 20, 2020 on this civil case
unchanged, and the appeal of the defendant IP T.
— without satisfaction (Delo Ne 7527-20-00-2/5410
resheniye, delo Ne 2a-11433 resheniye).

Another point of contact and interaction of intel-
lectual property law with business law is relations
in the field of innovation, which is regulated by the
norms of Chapter 23-1 of the PC of the Republic of
Kazakhstan, which was supplemented in accordance
with the Law of the Republic of Kazakhstan dated
27.12.21 No. 87-VIL.

According to paragraph 1 of Article 241-1 of the
PC RK, innovation activity is understood as activity
(including intellectual, creative, scientific, scientif-
ic-technical, technological, industrial-innovative,
infocommunication, organizational, financial and
(or) commercial activities) aimed at creating inno-
vations (Kodeks Respubliki Kazakhstan ot 29 okty-
abrya 2015 goda Ne 375-V «Predprinimatel’skiy
kodeks Respubliki Kazakhstany).

It is difficult to overestimate the importance
of creating and implementing innovations in all
spheres of public life. Since relatively recently, this
aspect has been the subject of attention of both the
Government and society. The CPC of the Republic
of Kazakhstan regulates that innovation activity pre-
supposes the presence of high entrepreneurial risk,
characterized by uncertainty of market prospects for
innovation and possible losses of invested financial
and other resources.

Of course, the content that is invested in the
institutions of innovation activity clearly gives an
understanding that innovation activity in whatever
forms it manifests itself is the results of creative
intellectual work, which in fact should be commer-
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cialized, since they are introduced as a product or
process and offered to the consumer.

According to paragraph 3 of Article 241-1 of
the PC RK, innovation is a new or improved re-
sult of innovation activity in the form of a product
(product, work or service) that has become avail-
able to potential users, or a process put into opera-
tion that provides competitiveness and compara-
tive advantage in contrast to previous products or
processes.

The subjects of innovation activity are individu-
als, legal entities, simple partnerships implementing
innovative projects.

The subjects of the innovation system that pro-
vide state support for innovation activities, which
include the National Institute for Development in
the field of innovative development and other legal
entities, fifty or more percent of the voting shares
(participation shares in the authorized capital) of
which directly or indirectly belong to the state, au-
thorized to implement measures of state support for
innovation activities (p. 1 art. 241-3 PC RK). Their
powers are provided for in paragraph 2 of Article
241-3 of the PC RK.

The object of innovation activity is all kinds of
innovations that can be embodied in goods, works,
services, processes and technologies so that they can
be considered new or improved (Kodeks Respubliki
Kazakhstan ot 29 oktyabrya 2015 goda Ne 375-V
«Predprinimatel’skiy kodeks Respubliki Kazakh-
stany).

Thus, the task of the PC RK is to ensure the legal
regulation of innovative activities in business, but
at the same time, if such innovations are by their
nature objects of intellectual property, then proper
legal registration of the rights of copyright holders
is required in accordance with the legislation of the
Republic of Kazakhstan.

Article 241-2 of the CPC of the Republic of Ka-
zakhstan provides for the purpose, objectives and
foundations of state support for innovation (Kodeks
Respubliki Kazakhstan ot 29 oktyabrya 2015 goda
Ne 375-V «Predprinimatel’skiy kodeks Respubliki
Kazakhstany).

The analysis of the powers of the subjects of
the innovation system involved in state support of
innovation activity allows us to conclude how im-
portant the development of this direction is to the
state. It is particularly noteworthy that these entities
take part in the information and propaganda support
of innovations, including through the organization
of competitions among innovators, innovators and
inventors.
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Item 1 of art. 241-4 of the PC of the RK provides
that the state technological policy is a system of
economic, organizational and legal measures imple-
mented by the state and (or) subjects of innovative
activity aimed at determining technological priori-
ties, developing infrastructure and competencies for
their implementation, including the creation of tech-
nological platforms, industry centers of technologi-
cal competencies, the implementation of targeted
technological programs, in order to increasing the
level of technological development of the national
economy, its sectors and private business entities
(Kodeks Respubliki Kazakhstan ot 29 oktyabrya
2015 goda Ne 375-V «Predprinimatel’skiy kodeks
Respubliki Kazakhstany).

In order to form and implement the state tech-
nological policy, the Technological Policy Council
functions, which is an advisory body headed by the
Prime Minister of the Republic of Kazakhstan.

This Council was formed by the Decree of the
Prime Minister of the Republic of Kazakhstan dated
April 20, 2022 No. 83-r “On the formation of the
Council for Technological Policy under the Govern-
ment of the Republic of Kazakhstan”, the working
body of which is the Ministry of Digital Develop-
ment, Innovation and Aerospace Industry of the Re-
public of Kazakhstan. The main task of the Tech-
nology Policy Council is to determine the priorities
of technological development and the main direc-
tions of state technology policy, but, in our opinion,
the sphere of technology development is purely the
sphere of private initiatives, and in this aspect the
Council should be more concerned with support, in
particular, the provision of financing, rather than de-
termining development vectors.

Thus, it is obvious that the interaction of intel-
lectual property law is not limited exclusively to the
sphere of private interests, but is also important in
achieving public goals.

As for the method of legal regulation, the po-
sition of L.V. Shcherbacheva is relevant here, ac-
cording to which, in intellectual law, the principle of
dispositivity is also manifested in imperative norms
due to permissive regulation inherent in civil law,

and the studied sub-sector, due to the fact that intel-
lectual relations, due to their close connection with
the individual, affect the deep foundations human
thinking and creativity and interference in them by
the state should be strictly limited (Shcherbacheva
2014: 23).

Conclusion

Having conducted this analysis, I would like to
emphasize the uniqueness of intellectual property
law, since its task is to give a legal form to realized
thoughts and ideas, and it is impossible to limit the
limits of human capabilities. And as long as there
is a mind capable of creating something new and
intellectual, this sub-sector will always develop pro-
gressively, expanding the scope and capabilities of
the mind. Thus, intellectual property law is able not
only to ensure private interests, but also to actively
provide legal support to state and public initiatives,
thereby being in close cooperation with the branches
of both private and public law.

At the same time, the private-law nature of in-
tellectual activity law is unambiguous and is not in
doubt, therefore, intellectual property law as a set
of property (exclusive) and personal non-property
rights interacts with all sub-sectors and institutions
of private law.

The close intertwining of this sub-sector with
the branches of private law is also explained by the
fact that in those areas where the thought process
is constantly carried out, it is impossible to ensure
stability and certainty in public relations without the
norms of intellectual activity law.

We are witnessing a technological revolu-
tion, the introduction of innovations in almost all
spheres of public life. And as we have repeatedly
emphasized in our research, today only intellectual
property law is able to justify new institutions that
cannot explain other sub-branches and institutions
of private law, especially in the conditions of ac-
tive development and the increasing role of scien-
tific and technical results, digital architecture and
industrialization.
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