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THE DIFFERENCE BETWEEN THE CONCEPT
OF JUSTICE IN THE CONSTITUTION OF AFGHANISTAN
AND THE REPUBLIC OF KAZAKHSTAN

The pursuit of justice has remained a fundamental but elusive goal throughout human history, often
subject to interpretation and debate among scholars of philosophy and law. Many countries enshrine the
principle of justice in their constitutions, yet its precise meaning and application vary widely. In the con-
stitutions of nations like the Republic of Kazakhstan and the Islamic Republic of Afghanistan, the concept
of “justice” is notably vague, lacking clear definition or foundational research. In a recent research paper,
the author undertook an examination of justice as articulated in the constitutions of Afghanistan and Ka-
zakhstan. Employing a librarian method for information gathering and utilizing comparative analysis, the
author sought to elucidate the understanding and treatment of justice within these constitutional frame-
works. The findings of this investigation reveal a nuanced picture. In both cases, the concept of justice
appears to prioritize the fairness of legal texts over their practical implementation. However, a notable
distinction arises in the Constitution of Kazakhstan, where emphasis seems to be placed on actualizing
justice rather than merely espousing its principles in legal documents. This brief comparison underscores
the complexities inherent in conceptualizing and realizing justice within constitutional frameworks. It
highlights the need for further research and analysis to bridge the gap between legal theory and practical
application in the pursuit of justice within diverse socio-political contexts.

Key words: constitution, history, judiciary, law, people, human.

X. Moxammaam®, C.b. bercebaesa?, A.C. Cabbip?,
b.E. TaeyaoB?, . MypaTtoBa?
'9A-Papabu atbiHaarbl Kasak yATTbIK yHUBepcuTeTi, AAMartsl K., KasakcraH

2 M. Oye30B aTbiHAaFbl OHTYCTIK KasakcTaH yHuBepcuTeTi, LLbiMkeHT K., KasakcTaH
*e-mail: Mohammadi_k@live.kaznu.kz

AyfaHcTaH meH Kasakcran Pecny6amnkachoi
KOHCTUTYUMSACBIHAQFbI BAIAET TYCIHITiHIH albIpmMachl

OAIAAIKKE YMTBIAY aAamM3aT TapuxbiHAQ ipreAi, 6ipak KMblH MakcaT 60AbIN KaAa 6epai, kebiHece
dmaocoms xxaHe KYKbIK FaAbIMAAPbI apacbliHAA TYCIHAIPYre XeHe nikipTaracka yubipasbl. KentereH
EAAEP B3AEPiHIH KOHCTUTYLIMSAAPbIHAA SAIAETTIAIK MPUHLMIMIH 6eKiTeAl, 6ipak, OHbIH HAKTbl MaFbIHAChI
MEH KOAAQHbIAYbl 8p TypAi. KasakcraH Pecnyb6avkacbl mMeH AyraHcTaH Mcaam Pecny6amkacsi
CUSIKTbl YATTApPAbIH, KOHCTUTYLIMSIAQPbIHAQ «DAIAETTIAIK» YFbIMbl aKblH aHbIKTamMacbl HeEMece ipreai
3epTTeyAepi oK, acipece aHblk, emec. JKakblHAQ >Ka3FaH 3epTTey >KYMbICbIHAQ aBTOp AyFaHCTaH
meH KaszakcTaH KOHCTUTYUMSAAAPbIHAQ KOPCETIAreH COT TepeAiriHe capanTtama >acaabl. Aknapat
JKMHAY >KOHEe CaAbICTbIPMaAbl TaAAQYAbl KOAAAHY YLUIH KiTarnxaHallbl SAICIH KOAAAHA OTbIPbIM, aBTOP
OCbl KOHCTUTYLMSIABIK, LUEHOEPAEPAEri DAIAETTIAIKTI TYCIHY MEH eMAEYAI TYCiHAIpYyre TbipbICTbl. ByA
3epTTeYAiH HOTUXKEAEepi HI0AHCTbl CypeTTi kepceTeai. EKi >kaFpaliaa Aa COT TOpEAIri yFbiMbl 3aH,
MOTIHAEPIHIH SAIAAIMIH OAAPABIH iC >KY3iHAE >Ky3ere acbipbliAybiHa 6GaCbIMABIAbIK, GEpeTiH CUAKTbI.
Aerenmer, KasakctaH KoHCTUTYUMSICBIHAQ epekiie epeklieAik 6ap, MyHAQ 3aH, Ky>KaTTapblHAQ OHbIH,
KaFMAaTTapblH al faHa KOAAAyFa eMec, DAIAeTTIAIKTI >Ky3ere acbipyra 6aca Hasap ayAapbiAaAbl.
ByA KbiCKalla CaAbICTbIPY KOHCTUTYLIMSIABIK, LIEHOEPAE COT TOPEAIriH TYXXbIPbIMAAMAaAAy MEH >Ky3ere
acblpyFa ToH KypAeAiAikTepai kepceTeai. OA ap TYPAI DAEYMETTIK-CasiCU KOHTEKCTTEPAE SAIAETTIAIKKe
YMTBIAYAQ KYKbIKTbIK, TEOPUSI MEH MPAKTUKAAbIK, KOAAAHY apacblHAAFbI AALLAKTbIKTbl XKOO YLUiH OAQH
api 3epTTeyAep MEH TaAAQYAAPAbIH KAXKEeTTIAIMH KepceTeAi.

Ty¥iiH ce3Aep: KOHCTUTYLMS, TapuX, COT, KYKbIK, XaAbIK, aAaM.
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Pa3sHuua mexAy NoHsiTMeM CripaBeAAMBOCTHU
B KoHctutyumm Adpranmcrana u Pecnyb6amkm Kasaxcran

CTpemMAeHMe K CrpaBeAAMBOCTM OCTABAAOCh (DYHAAMEHTAAbHOM, HO HEYAOBMMOM LIEABIO Ha MPo-
TS>KEHUM BCEN MCTOPUM YEAOBEYECTBa, YaCTO ABASIOLLENCA NPEAMETOM MHTeprpeTaumn n AMCKYCCUmn
cpeaM yyeHblx huaocodurm 1 npaBa. MHoOrve CTpaHbl 3aKpenAgioT NPUHLMI CNPAaBEAAMBOCTM B CBOMX
KOHCTUTYLIMSX, OAHAKO €ro TOYHOE 3HAUYeHWE W MPUMEHEHNE CUMABHO PA3AMYAIOTCS. B KOHCTUTYUMSIX
TaKMX CTpaH, kak Pecny6amka KasaxcraH n Mcaamckas Pecry6amka AdpraHmcTaH, NoHSTUeE «CrpaBeAAr-
BOCTb» 0COOEHHO PaCMAbIBYATO, EMY He XBaTaeT YeTKOro OnpeAeAeHUs MAU (DyHAAMEHTAAbHbIX UCCAe-
AOBaHWM. B HepaBHEM MCCAEAOBaHMM aBTOP MPEANPUHSIA aHAAM3 NPABOCYAMS, CHOPMYAMPOBAHHOIO B
KOHCTUTYUMsX AdpraHncraHa u KasaxcraHa. Mcnoab3ys 61MbGAMOTEUHDbI MeToA cbopa MHdopmaummn 1
CPaBHUTEAbHbIN aHAAM3, ABTOP CTPEMMACS MPOSICHUTL MOHMMAHME M OTHOLLEHWE K NMPABOCYAMIO B 3TUX
KOHCTUTYLIMOHHbIX pamkax. Pe3yAbTaTbl 3TOro paccaeAOBaHMS PACKPbIBAIOT HEOAHO3HAUHYIO KapTUHY.
B 060ux CAyyasix KOHUEMNUUs CNpaBeAAMBOCTM, MO-BUAMMOMY, OTAQET MPUOPUTET CrPaBEAAMBOCTM
IOPUAMYECKMX TEKCTOB HaA MX MPaKTMUeCcKon peaamsaumeit. OAHaKO 3aMeTHOe pasAmMumMe BO3HMKAET B
KoHcTnTyumm KasaxcraHa, rae akueHT, Mo-BUAMMOMY, AEAQETCS Ha OCYLLLECTBAEHUM MPABOCYAMS, A He
MPOCTO HA 3aKPenAeHMn ero NPUHLUMMNOB B IOPUANYECKMX AOKYMEHTax. ITO KPAaTKOe CpaBHEHWE MOA-
YepKMBAET CAOXKHOCTM, MPUCYLLME KOHLIENTYAAM3ALIMM 1 PEAAM3ALIMM MPABOCYAUS B KOHCTUTYLIMOHHbIX
pamkax. DTO NnoAvYepkMBaeT HEOOXOAMMOCTb AQAbHEMLLIMX UCCAEAOBAHMI U aHaAM3a, YTOObl MPeoAo-
A€Tb Pa3pbIiB MEXAY NPaBOBOI TEOPMEN N MPaKTUYECKMM NPUMEHEHMEM B MOMCKaX CNPABEAAMBOCTHU B
Pa3AMUHbIX COLIMAAbHO-MOAMTUYECKMX KOHTEKCTax.

KAtoueBble CAOBa: KOHCTUTYLMS, UCTOPUS, CyAebHas BAACTb, 3aKOH, AIOAM, YEAOBEK.

Introduction

The word justice is derived from “Jus,” which
means law. Law in its general meaning. Although
equivalent to the word justice, we have the word )
tepemniriH ( In the Kazakh language, and we also have
the words Adalet and Daadgari (3>= xs) in Persian.
Furthermore, in pre-modern societies, justice was
an unchangeable law (Knight, 1963). Humans have
been more or less familiar with the concept of jus-
tice since its inception, but it has never been able to
define it comprehensively. Justice for man is like
his lost thing, which he is always looking for, but he
does not know the specifics of that lost thing. Hu-
mans, whether they are good or bad. They are thirsty
for justice in various forms, from when a man wrote
down his thoughts. They paid extensive attention to
justice and described and explained it. From Greek
philosophers to contemporary scholars, the concept
of justice has been disputed and debated(HatmiNejad
and Rasti 2006) . Even some, like Will Durant, have
said that the causes of the decline of human civiliza-
tions were injustice and oppression. In his book His-
tory of Civilization, he says: “Civilization cannot be
destroyed by conquest, civilization is destroyed only
from within, civility flourishes and flourishes in so-
ciety by respecting the equality of human rights, and

discrimination dries up its roots, The health of nations
is more important than the wealth of nations”(Durant
1885-1981 1935). With all the importance that the
concept of justice has had for philosophers and schol-
ars, there is still no comprehensive and universally
accepted definition. Hence, from this concept, which
is ambiguous in its purpose, scholars such as John
Rawls and Abdul Karim Soroush have combined the
concept of justice with the concepts of fairness and
honesty to explain the concept of justice in a simple
way.

By the way, with all the ambiguity and difficul-
ties in defining justice, the countries oblige their ju-
dicial institutions to implement and behave justly.
Kazakhstan and Afghanistan are among the coun-
tries that have made their legal and judicial insti-
tutions obliged to do justice. However, the justice
desired by these two countries is not defined in their
laws, especially their constitutions. These two coun-
tries are subject to the Roman-Germanic legal sys-
tem. This is one of the commonalities of these two
laws that can simplify the current research.

The main goal of this research is to comprehen-
sively explain the concept of justice in the constitu-
tional laws of the Republic of Kazakhstan and the
Islamic Republic of Afghanistan, which is divided
into the following objects:
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» What is the definition of justice?

* How is the concept of justice expressed in the
Constitution of the Republic of Kazakhstan?

* How is the concept of justice expressed in the
Constitution of the Islamic Republic of Afghani-
stan?

Materials and Methods

In this article, qualitative research method is
used. Therefore, the concept of justice in the con-
stitution of two countries has been discussed in a
comparative manner. First-hand sources such as the
Constitution of Afghanistan approved in 2004, and
the Constitution of Kazakhstan, approved in 1995,
have been used. Most of the second-hand sources
are articles and books that were written about the
concept of justice in the constitutions of the two
countries or their examples.

The problem of explaining the concept of the
constitution in the countries of Afghanistan and Ka-
zakhstan has been solved by the author by referring
to the opinions and ideas of philosophers and scien-
tists in the fields of philosophy, law, and sociology
and from this theoretical framework..

* How is the concept of justice expressed in the
Constitution of the Republic of Kazakhstan?

Both seem vague in definition. In the constitution
of Afghanistan, instead of the concept of justice, the
concept of social justice has been mentioned, while
in the constitution of Kazakhstan, only the word jus-
tice has been used, which refers to individual values.

Literature review

Not much has been written about the concept of
justice in the Constitution of Kazakhstan, what the
author has found is a number of articles written in
English, and due to language barriers, he could not
reach Russian and Kazakh language articles, but he
tried. Some articles that are related and whose lan-
guage is Russian or Kazakh are first translated into
English and then used.

- In an article titled: Legal system of Kazakh-
stan in the Horde period its author (Ablaeva Elvira
Bekbolatovna, Cand. of Sci. (Law Associate Profes-
sor of the Department of Humanitarian and Legal
Disciplines of the University “Astana” (2019) in
this article, he has mostly studied justice from its
historical perspective and has discussed justice with
a historical approach. And it does not express and
explain the concept of justice in the Constitution of
Kazakhstan.
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- In another article under the title: (Search for
Harmony of Freedom and Justice in the Republic
of Kazakhstan) the author (Gulgina Alimzhanovna
Gizatullina, Associate Professor, Candidate of Phi-
lology, Taraz State University, 2020,) has tried to
define and explain justice from the economic and
social point of view and the reconciliation between
the two. What he is talking about is something other
than the individual justice mentioned in the Consti-
tution of Kazakhstan.

- On the other hand, Afghan writers have not
written much about the concept of justice in the Af-
ghan constitution. They have studied justice in its
general form so that in the mirror of the constitution,
one can refer to the author (Mohammad Akbar Za-
min) who has discussed formal and informal justice
in Persian writing entitled (A reflection on official
justice and unofficial justice in Afghanistan) This
writing does not have reliable sources and Most of
them do not have an unbiased view of the explana-
tion of this process of the formation of this type of
justice, and it can be added that he had a little ethnic
view of the issue.

- A book titled (an introduction to the Constitu-
tion Law of Afghanistan) written by an American
author (Crown Quadrangle professor at Standford
law school) in this book, he talks about justice from
its cultural point of view and about justice and its
meaning in the cultural and judicial society of Af-
ghanistan, he says that justice cannot be defined in
the society For this, the cultural and judicial of Af-
ghanistan defers the reader to study the cultural and
judicial history of Afghanistan.

This article aims to give a more comprehensive
description and explanation of the concept of jus-
tice in the constitutions of Afghanistan and Kazakh-
stan and to some extent resolve and supplement the
above articles and a step towards further studies on
this concept in the constitutions of the two countries.

Results and Discussion

The concept of justice

Scholars in the field of law and other humani-
ties almost agree on the existence of justice, but they
disagree on the definition and nature of this concept
or phenomenon. Hence, we are going to present
some definitions of justice. According to Aristotle,
moderation is the criteria for distinguishing virtues
from vices. In a unique sense, from the viewpoint
of Aristotle, justice is equality between persons and
objects, which means that the goal of justice is not
always to provide mathematical equality. Still, there
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should be a balance between the rights and obliga-
tions and profits and losses of persons. Moderation
should be observed; in other words, justice is a vir-
tue to which everyone should be given what they are
entitled (Mirzaei, 2017: 4). But the question is how
we will know that something we give to a person is
what he is entitled to.

John Rawls, in his book entitled “Justice as Fair-
ness.” In his view, the most reasonable principles
of justice are the principles on which people have a
mutual agreement under fair conditions. This book
expands on Rawls’ treatise entitled The Concept of
Justice. And primarily seeks to introduce principles
that confirm the general liberal perception of funda-
mental rights and freedoms. And only those inequali-
ties in wealth and income are permitted that benefit
the most deprived people(Rawls 1921-2002, 2001).
Rawls considered justice as fairness, a political matter
rather than a metaphysical one. He believes the best
liberal account of justice is to consider it a political
conception(Galisanka, 2019, p. 1). In his book “Jus-
tice as Fairness,” Rawls defines justice as a free society
consisting of free citizens. These citizens enjoy their
fundamental rights and cooperate with an equal eco-
nomic system. Another scholar named John Gardner
says that unfairness is injustice when it is more critical,
but injustice is not merely fair (Gardner, 2020: 4).

On the other hand, Abdul Karim Soroush is a
university professor and religious intellectual. In his
book called “The courtesy of power, the courtesy of
justice,” unlike the philosophers of the past, he does
not consider justice as a moral virtue but calls it a set
of moral integrity. And thinks it is possible to reach
this concept through the truth. He believes that the
concept of justice eludes us in terms of definition
and that it is tough to implement in practice(Abdul
Karim Soroush, 2009, p. 16).

In addition, many scientists and philosophers
have defined this concept in various ways, which we
will discuss later. According to Immanuel Kant, it
is assumed that human beings are potentially acces-
sible, rational, and responsible, and this hypothesis
forms the basis of all correct theories about justice
and morality as one (Rosen, 1993:32). David Hume,
one of the famous Scottish philosophers, calls jus-
tice an essential element of a minimum analysis of
human socialization (Harrison, 1981: 12).

Apart from the opinions and individual opin-
ions of scholars and scientists in the field of law or
philosophy, we also have the views of law schools,
such as positivism and natural law.

In the current era, positivist legal theories domi-
nate legal philosophy. According to them, law and

justice do not have mandatory relationships. This
range of jurists and philosophers believe that legal
validity does not depend on justice; they usually use
the word fairness instead of justice (Mayer, 2008:
22).

The followers of the natural law school believe
that the phenomenon of justice is separate and inde-
pendent from human societies, and there are rules
superior to the will of the legislator. The govern-
ment must always seek to achieve those unique and
special rules. One of the theorists of this school, St.
Augustine, believes that an unjust law is not a law at
all, and others are not obliged to follow it (Lieber-
man, 2015: 5).

So far, we have examined the definitions of the
concept of justice from the perspective of different
scholars. We have also mentioned the views of other
legal schools so that the path of the reader’s under-
standing of the following titles will be more precise.

The concept of the word justice in the constitu-
tional law(2004) of Afghanistan:

The Constitution of Afghanistan on 5 Dec
2003 by the Loya Jirga (“Loya” is a Pashto word
and means “big,” and “Jirga” is a Persian word and
means council. The meaning of Loya Jirga in the
political and historical tradition of Afghanistan is a
complex society from the heads of nations and tribes
and members of the ruling government, who, even
once in a while, by invitation and suggestion, The
government was formed and gave opinions on im-
portant issues of the country, including which was
mentioned, they have focused on establishing and
approving basic laws (Danish, 2010)) of the Con-
stitution approved in a tent Loya Jirga. For the ap-
proval of this law, the approval commission was ap-
pointed on the date. It was established on 5 Oct 2002
by order of the Transitional Presidency of Afghani-
stan. The work of this commission is until the end
of the year ended, and on 23 May 2003, a 35-per-
son inspection commission was formed by order of
the head of state. As a result, the Loya Jirga of the
Constitution, consisting of 502 people, elected and
appointed representatives from 22 provinces until
5 Dec 2003 to discuss and approve this law. On 6
December 2003, Hamid Karzai, the head of the Is-
lamic Transitional Government of Afghanistan, ap-
proved it. Its implementation was announced (Dan-
ish, 2010: 64).

Apart from the general information we have
about this law. Now we will examine the concept
and word of justice from the point of view of this
law. The definition and explanation of the concept
of justice in the laws of Afghanistan, especially the
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constitution of Afghanistan, has been neglected by
this country’s legal scholars, who have written little
about it. To explain this concept, it is necessary to
discuss the philosophers and the basis of this con-
cept and, in general, from the language of the schol-
ars of this field, i.e., from the non-Afghan legal doc-
trine and philosophers. Because in Afghanistan, the
famous jurists who wrote in this law section have
not fulfilled the rights of the mentioned content.
For example, the concept of justice, whether gen-
eral or specific, as stated in the constitution, is not
discussed in the book Afghanistan’s Constitutional
Law by Mr. Sarwar Danesh.

Altogether, the word justice has been used in the
Afghan constitution four times. Twice this word is
used with the word social, and two more times, it
is used separately in different articles. Article 6 of
this law focuses more on the duties of the govern-
ment. The government must create a prosperous and
progressive society based on social justice. The ex-
planation of its concept and description cannot be
found in any law or legal doctrine in Afghanistan.

Sometimes even other articles of the constitu-
tion can be seen against this concept. For example,
the third paragraph of this article is written like this:
“Afghanistan nation consists of Pashtun, Tajik,
Hazara, Uzbek, Turkmen, Baloch, Pesha, Nuristani,
Imagq, Arab, Kyrgyz, Qazalbash, Gujar, Brahui, and
other ethnic groups.” The arrangement of the eth-
nic groups, from Pashtun to Brahui and other ethnic
groups, is implicitly formed based on the population
of these ethnic groups. The law could have started
this arrangement based on the letters of the alphabet
from the Uzbek people, which begins with the letter
A, and ended with the Gujar people, which starts
with the letter G. It should be noted that in Afghani-
stan, the population census based on the number of
ethnic groups has not yet been conducted compre-
hensively and impartially.

In addition, The first and last population census
in Afghanistan was conducted in 1979. Still, this in-
formation was not collected from the application of
the ethnicity question of the people in that census.
The most important source of population informa-
tion in Afghanistan before the 1979 census was the
1972 population demography server of the Minis-
try of Planning with the help of the United States.
The Atlas of Afghan Villages is one of the results
of this survey. Since 1979, no new census has been
conducted in Afghanistan. However, after the Bonn
Conference and the establishment of the Islamic
Republic of Iran in 2001, the implementation of the
census project was placed on the agenda of the new
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government, and for its implementation, serious
and extensive measures were taken with the help of
the United Nations Population Fund by the Central
Bureau of Statistics, but due to the deterioration of
the security situation. Until today, the government
has not been able to carry out this project (Khalidi,
2015: 1).

“An Account of the Kingdom of Caubul and Its
Dependencies in Persia, Tartary, and India” written
by Elphinston, Mountstuart. In this book, the word
Afghan is used only for specific people (Elphinstone,
2009: 114). And it does not include other Afghan
tribes. Even the author does not mention the country
called Afghanistan, but the title of his book is the
kingdom of Kabul. This book was written exactly
two years before the birth of Amir Abd al-Rahman
Khan, who named today’s geographical country Af-
ghanistan, which is still a matter of debate.

In Article 16 of the Constitution, the same prob-
lem is repeated again, and this implication shows the
deliberateness and careful choice of words on the
part of the legislator. According to the mentioned
cases, this law has been passed contrary to its pur-
pose. One of the cases mentioned in the introduc-
tion of this constitution states that by understand-
ing the injustices and disorders of the past. But the
content of Articles 4 and 16 repeats these injustices
again. We should remember that Skipping the con-
stitution’s preamble is not simple. Because The pre-
amble of the Afghan constitution provides essential
information about the source of the system’s legiti-
macy (Leda Ehler et al., 2013: 7).

Article 22 of the Constitution states that any
kind of discrimination and privilege among Af-
ghan nationals is prohibited. However, in Article 4,
firstly, the legislator implicitly considers the Pash-
tun people to be larger than other ethnic groups in
terms of population. Then, in Article 16, Pashto is
placed at the top as the language that has the most
speakers compared to other languages. After that, in
Article 20, it is concluded that since most of the peo-
ple are Pashtuns and the language of these people
is the most spoken, the national anthem should be
in the Pashto language. Hence, Giving privileges to
a nation without any basis is against Article 22 of
the Constitution, which we mentioned earlier. What
was said is against social justice. Although the word
social justice itself and it’s meaning are debatable.

Friedrich von Hayek is a German economist,
philosopher, and winner of the Nobel Prize in Eco-
nomics. Regarding social justice, he believes that
social justice is a myth. He rejected social justice
and gave reasons for its rejection. which are some
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of the things that exist by themselves. Or if they do
not exist, we cannot create them. Because if we try
to create them, they will escape from us and disap-
pear. In other words, they either have a natural birth
or die due to cesarean section. A simpler example is
this shadow. I am sitting here; the shadow is behind
me if [ turn or turn to see the shadow. My shadow
returns. That is, as long as it is ignored. There is. But
when [ turn to see if it is there or not. He runs away
from me (Soroush, 2009: 17).

Hayek, In his book titled” New studies in phi-
losophy, politics, economics and the history of
ideas,” says,” In his book, he says,” but I must at
first briefly explain, as I attempt to demonstrate at
length in volume 2 of my law, legislation, and liber-
ty, about to be published, why I have come to regard
‘social justice’ as nothing more than an empty for-
mula, conventionally used to assert that a particular
claim is justified without giving any reason. Indeed
to convince intellectuals that the concept of ‘social
justice, which they are so fond of using, is intellec-
tually disreputable. Some, of course, have already
tumbled so this, but with the unfortunate result that,
since ‘social’ justice is the only kind of justice they
ever thought of, they have been led to the conclu-
sion that all uses of the term justice have no meaning
content.” (Hayek, 1978: 57)

Considering Hayek’s theory about social justice.
This word and concept is not only vague in the Af-
ghan constitution but also contrary to it in various
articles of this law, such as the fourth, sixteenth, and
twentieth articles. In the mentioned articles, the leg-
islator is looking for ethnic justice, not social justice.
Because the society of Afghanistan does not believe
that everyone is Afghan. Not everyone believes that
Pashto has the most speakers in the country. Not ev-
eryone wants their national anthem to be in the same
language.

In Article 119, the person who will be a judge
says the following oath. “In the name of the great
God, I swear that I will ensure the right and justice
according to the rules of the holy religion of Islam,
the texts of this constitution, and other laws of Af-
ghanistan, and I will perform the duty of the judge
with complete trust, honesty, and impartiality.” If it
is noticed, justice according to the rules of the holy
religion of Islam and justice according to the texts
of the constitution, which is social justice, contra-
dict each other. Although the word “beliefs and pre-
cepts” did not exist in the previous basic laws, in-
stead of “beliefs and precepts,” “the fundamentals of
the holy religion of Islam” was mentioned(Danish,
2010, p. 237). which helped to make the content of

the law clear. Because the precepts are not the same
in all Islamic schools of jurisprudence, but they all
agree on the fundamentals of Islam religion.

Even if the same basics of Islam were written.
The contradiction could not be resolved. For ex-
ample, cutting off a thief’s hand when it is proven.
According to Sharia, the thief’s hand should be cut
off. According to Sharia and Islamic rules, this pun-
ishment is fair, but the social justice of today’s Mus-
lims does not think it is fair to cut off a thief’s hand.

Therefore, a difference should be made between
social justice, which is the subject of discussion,
and religious justice, which should be considered in
the future constitution of Afghanistan. These words
and concepts clear and hidden aspects should be ad-
dressed more.

The word and concept of justice in the Repub-
lic of Kazakhstan’s constitution

In the Constitution of the Republic of Kazakh-
stan (https://www.akorda.kz/en/constitution-of-the-
republic-of-kazakhstan-50912), the word justice is
used only two times in Article 75 and Article 77 of
this law. with the phrase,” Justice in the Republic of
Kazakhstan shall be exercised only by a court.” in
other places in this law, justice is mentioned. But it
is possible to trace the principles of justice implied
under other parts of the constitution. For instance,
the third paragraph of Article 77 of this constitution
is stated as follows:

1. a person is considered to be innocent of com-
mitting a crime until his guilt is recognized by the
court judgment that has entered into legal force;

2. no one may be subjected to a repeated crimi-
nal or administrative liability for the same offense;

3. no one’s court jurisdiction, provided for him
by law, can be changed without his consent;

4. everyone has the right to be heard in court;

5. laws that establish or strengthen liability, im-
pose new duties on citizens, or worsen their situa-
tion do not have retroactive effects. If, after commit-
ting the offense, the responsibility for it is canceled
or mitigated by law, the new law shall be applied;

6. the accused is not obliged to prove his inno-
cence;

7. No one is obliged to testify against himself or
his spouse (-s) and close relatives, whose circle is
determined by law. Priests are not obliged to testify
against those who confided in them at confession;

8. Any doubts about the guilt of the person shall
be interpreted in favor of the accused;

9. Evidence obtained unlawfully is not legally
binding. No one can be convicted solely based on
his own confession;
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10. The application of criminal law by analogy
is not allowed.

If we look at the first paragraph of Article 75 of
this law and the third paragraph of Article 77. See the
executive nature of justice rather than the justice in
the content of the law itself, which is justice or not.
For this reason, the Kazakhstan legislator defined jus-
tice only within the jurisdiction of the courts. Hence,
the difference between the concept of social justice
in the Constitution of Afghanistan and the concept of
justice in the Constitution of Kazakhstan is that in the
Constitution of Afghanistan, the concept of justice
has more of a content aspect than an implementa-
tion aspect. In the eighth paragraph of Afghanistan’s
preamble, the part we mentioned earlier. The basis
of Afghanistan’s constitution is social justice, which
means that not only the implementation of the law
should be based on fair principles, but the law itself
should also be fair in terms of content.

The description of Articles 75 and 77 of the
Constitutional Council of Kazakhstan refer to these
articles, especially Article 77 and the principles of
justice, to the Universal Declaration of Civil and Po-
litical Rights.

Implicitly, the legislator of Kazakhstan consid-
ers the concept of justice to be dependent on the
principles of justice, which are rooted in the Univer-
sal Declaration of Civil and Political Rights. Justice
and its concept can only be found in the framework
of the courts. And its traces cannot be seen in legis-
lation and other government activities. At least, this
can be inferred from the text of the Constitution of
Kazakhstan.

In addition, justice and its meaning in the Con-
stitution of Kazakhstan, like the Constitution of Af-
ghanistan, have not been discussed and researched
among academics.

Conclusion

From what was previously discussed about the
concept of justice in the constitutions of Afghani-
stan and Kazakhstan, it can be concluded that justice
in the constitution of Afghanistan has several refer-
ences. Sometimes it has to be found in the social
life form. Sometimes in the law itself and sometimes
in religious texts. Apart from that, the legislator has
not been able to clarify the ambiguity between these
three sources in the explanation of justice. Not only
has this issue not been discussed more among the
academic communities, but also, nothing has been
written about the concept of justice by the Constitu-
tional Council. furthermore, the former ambiguities
should be considered more about justice in drafting
the new constitution in Afghanistan. On the other
hand, the lawmaker of Kazakhstan has well ex-
plained the source of the principles of justice and
has left its implementation to the courts. But justice
can only be seen in court proceedings. Justice has
not been discussed in the content of the law, which
should be further researched. so it can be said that
the concept of justice in the Constitution of Afghan-
istan focuses more on the content of the law and its
correspondence to it than the implementation of jus-
tice. Still, the opposite is true in the Constitution of
Kazakhstan.
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