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LEGAL ASPECTS OF MARTIAL LAW:
CONFLICT BETWEEN THE CONSTITUTION
AND EMERGENCY POWERS

Martial law is an emergency measure implemented to protect against threats to national security,
warfare, or widespread unrest. However, the imposition of such measures often brings about tensions
between constitutional principles, which are rooted in the protection of citizens’ rights and freedoms,
and the necessity for the expansion of extraordinary powers of the executive authority.

The article comprehensively analyses the legal aspects of implementing a state of martial law. By
identifying potential contradictions between constitutional norms and emergency powers, this study
examines the issue of ensuring the compatibility of upholding law and order with civil liberties during
emergency situations. Additionally, possible solutions and recommendations for addressing such con-
tradictions are proposed.

The article analyses the legislative norms applicable to the declaration of martial law and their prac-
tical implementation. Additionally, it investigates the extent to which the rights and freedoms of citizens
are restricted or, conversely, expanded in such circumstances. The nature and scale of the extraordinary
powers conferred upon the executive during martial law, their legal limitations, and their impact on the
balance among the branches of government are also focal points of the discussion.

The concluding section examines proposals and potential solutions aimed at ensuring the compat-
ibility between national security and civil rights. These recommendations focus on the development of
effective legal instruments for regulating the state of emergency, as well as enhancing the protection of
citizens’ rights in line with democratic principles. The article provides practical and theoretical founda-
tions on these significant issues.

Key words: martial law, constitutional rights, emergency powers, legal conflict, restrictions on rights
and freedoms, legislative regulations, martial law as a form of dictatorial government, judicial oversight,
parliamentary supervision, national security, democratic principles, law enforcement practices, the rule
of law, legal awareness, and legal culture.
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OCKepH XaFAalAbl eHri3yAiH KYKbIKTbIK acrekTiAepi:
KOHCTUTYLUMSA MEH TOTEeHLle GKiI\ETTiKTep apacCblHAAfbl KAKTbIFbIC

ockepu Kafpam — OyA YATTbIK KayinCi3AiKKe, KapyAbl KakTbIFbICTapFa Hemece >Karirnai
TOPTINCI3AIKKE TOHETIH Kayin-kaTtepAepre Kapcbl OafblTTaAFaH LWYFbIA KOPFaHbIC LIAPaAAPbIHbIH
KUbIHTbIFbl. ATaAfaH PEXUMAI eHrisy 6apbiCbiHAQ, 6ip >KaFblHaH, a3aMaTTapAblH KyYKbIKTapbl MeH
GOCTaHABIKTAPbIH KOpPFayFa HEri3A€AreH KOHCTUTYLMSABIK, KarMaAaTTapAbl CakTay KaXKeTTIAIr MeH,
eKiHLLI >KaFblHaH, aTKapylubl GUAIKTIH TETEHLUE OKIAETTIKTEPIH KEHEMTYAl TaAamn eTeTiH KarFaanAap
apacbiHAQ KAWMLWbIABIKTAP TyblHAQYbl MYMKiH. ByA KallbIAbIKTap KYKbIKTbIK, PETTEeYAiH epekile
TETIKTepiH 83ipAeyAi >XeHE OAApAbIH, Tene-TEHAIMNH CakTayAbl TaAarn eTeAl.

Makanaaa eckepm xarAait PEXXUMIH eHTi3YAiH KYKbIKTbIK aCMeKTIAEPi KeLeHAI TYPAE TaAAaHAADI.
3epTTey 6apbICbIHAQ KOHCTUTYLMSIABbIK, HOPMaAap MeH TOeTeHLUe OKIAETTIKTEP apacbiHAAFbl bIKTUMAA
KAMLWbIAbIKTAp alKbIHAAAbIM, TOTEHLIE >KaFAAMAAp Ke3eHIHAE KYKbIKTbIK, TOPTIMTi cakTay MeH
asamartTblK 60CTaHABIKTapAbl KAMTaMachl3 €Ty MOCEAEAEPi KapacTbipbiAaabl. COHbIMEH KaTap, aTaAFaH
KAMLWbIAbIKTAapAbl LEWYAIH TUIMAI TeTiKTepi MeH bIKTMMaA KYKbIKTbIK LWeWiMAEpP YCbIHbIAQAbI.
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3epTTeYAIH TEOPUSIAbIK, HEri3AEpi MEeH TaXipUOEAIK YCbIHbICTApbl TOTEHLLE XKaFAAMAAP PEXUMIH Ky-
KBIKTbIK, PETTEYAIH TUMIMAIAITIH apTTbipyFa GarbiTTaAFaH.

3epTTeyaiH 6acTbl MaKCaTbl — AEMOKPATUSIAbIK, KYHABIAbIKTapAbl CaKTayAbl >XOHe azamMaTTapAbiH,
KYKbIKTapblH KOPFayAbl KaMTaMachl3 eTyMeH KaTap, TOTEHLLIE >KaFAaiAap KE3EHIHAE MEMAEKETTIK Ou-
AIKTIH TUIMAIAITIH apTTbIpyFa MyMKIHAIK 6epeTiH KyKbIKTbIK, TETIKTEPAI 83ipAey 60AbIN Tabbiraabl. ByA
MOCEAEHIH, LeLiMi 9CKEPU PEXMM XKaFAalblHAQ OMAIK OKIAETTIKTEPIHIH Tepic naiAaAaHbIAYbiH OOA-
AbIpMai, KYKbIKTbIK, MEMAEKETTIH TYPaKTbIAbIFbl MEH KYKbIK YCTEMAITNH KaMTaMacbi3 eTyAe ey
MaHbI3Fa une.

KopbITbiHABI GOAIMAE YATTbIK, KAYiMCi3AiK NeH a3aMaTTbiK, KYKbIKTapAbIH YMAECIMAIAIMIH KamTama-
CbI3 eTyre 6arbITTaAFaH YCbIHbICTAP MEH bIKTUMAA LLUELLIMAEP >KaH->KaKTbl TAAAAHAAbI. BYA yCbiHbIMAAP
SCKEPU >KaFAal PeXMMIH KYKbIKTbIK PETTEYAIH TUIMAI KYPAAAQPbIH 83ipAeyre XoHe AEMOKPATUSIABIK,
KafFmAaTTapra COMKEeC azamaTtTapAblH KYKbIKTapbliH KOPFay TETIKTEPIH HblFanTyFa GarbiTTaAFraH. Maka-
AQAQ aTaAFaH MOCeAeAEePAiH MPAKTUKAAbIK, XXBHe TEOPUSIAbIK, HEM3AEPi YCbIHbIAbITM, OAAPAbI ICKe acbl-
PYAbIH 63eKTIAIT MEH KYKbIKTbIK, PETTeyre K0ocap YAECi alkblH KOPCETIATEH.

TyiiH ce3aep: ackepu arFpal, KOHCTUTYLMSIAbIK, KYKbIKTAp, TOTEHLLIE OKIAETTIKTED, KYKbIKTbIK,
KAKTbIFbIC, KYKbIKTAap MeH 60CTaHAbIKTapAbl LUEKTEY, 3aHHaMaAbIK, PeTTey, AMKTaTypaHblH Gackapy
TYpi peTiHAeri ackepu araar, COT 6akbiAaybl, MAPAAMEHTTIK KQAAFAAQY, YATTbIK KAYincCi3Aik, AEMOK-
PaTUSABIK, MPUHLUMITEP, KYKbIK KOAAAHY MPAKTUKACHI, KYKbIKTbIK, MEMAEKET, KYKbIKTbIK, CaHa, KYKbIK-
TbIK MOAEHUET, KYKbIKTbIK, TOPTIM.
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npaBOBble aCneKkTbl BBEAE€HUA BOEHHOIo nNoAOXKeHUus:
KOHd)/\MKT MEeXAY KOHCTMTYUMGﬁ 7] ‘-lpe3BbI‘-laﬁHblMM MOAHOMOYUAMHU

BoeHHOe noAo>KeHMe — 3TO 3KCTpPeHHas Mepa 3alliMTbl, HAarpaBAeHHas MPOTMB Yrpo3 HaLMOHAAb-
HOWM 6e30MacHOCTM, BOMHbI MAM MAccoBbix GecriopsiakoB. OAHAKO B MPOLIECCE ero BBEAEHMS 4acTo
BO3HMKAIOT MPOTUBOPEUMNS MEXKAY KOHCTUTYLIMOHHBIMU MPUHLUMIAMM, OCHOBAHHbIMM Ha 3alUMTe rpaB
1 CBOGOA rpaxkAaH, M HEOOXOAMMOCTbIO PaCLIMPEHUS YPE3BbIYANHBIX MOAHOMOUMI UCMIOAHUTEABHOM
BAQCTHU.

B cTaTtbe BCeCTOpPOHHe aHaAM3UPYIOTCS MpPaBOBble aCMekTbl BBEAEHWSI BOEHHOIO MOAOXKEHMS.
BbisiBASIS MOTeHLMaAbHblE MPOTUBOPEUMS MEXAY KOHCTUTYLMOHHBIMM HOPMamM M Ype3BblYaiHbIMU
NMOAHOMOUMSIMU, B 3TOM MCCAEAOBAHUM PACCMATPUBAETCS BOMPOC 06ecrneyeHmsi COBMECTUMOCTU MOA-
AepyKaHus MpaBoropsiaka € rpakAaHCKUMMM CBOGOAAMM B Upe3BblYaiiHbix cuTyaumsx. Kpome Toro,
npeAAaraloTCs BO3MOXKHbIE PeLeHUst U PEKOMEHAALIMM MO YCTPAHEHUIO TakUX MPOTUBOPEUMIA.

B cTaTbe aHaAM3MPYIOTCS 3aKOHOAATEAbHbIE HOPMbI, TPUMEHKMbIE K 0OBABAEHMIO BOEHHOIO MOAO-
>KEHUSI, U MX MpaKkTuyeckas peaarsaums. Kpome Toro, nccaeayercs, B Kakon CTeneHu orpaHnuMBaioTCs
WAM, HAO6OPOT, PacLUMPSIOTCS NMpaBa 1 CBOBOADI FPaXKAaH B TakMX 0O6CTOSITEALCTBAX. XapakTep U Mac-
WwTab ypesBblYaHbIX MOAHOMOYMI, MPEAOCTABASIEMbIX MCTIOAHUTEABHOM BAACTU B YCAOBUSX BOEHHOMO
MOAOXEHMS, UX MPABOBbIE OrPaHMUYEHMs U X BAUSIHUE Ha BaAaHC MEXKAY BETBSIMU BAACTU TaKXKe SBAS-
I0TCS LLEHTPAAbHBIMU TEMaMM 0OCY>KAEHMS.

B 3aKAIOUMTEABHOM paspeAe PacCMaTPMBAOTCS MPEAAOXKEHUS! U BO3MOXKHbIE PELLIEHUS], HarnpaB-
A€HHble Ha obecrieveHre COBMECTUMOCTM HaLMOHAALHOM 6e30MacHOCTM U TPaKAQHCKMX MpaB. DTu
pPEeKOMEHAALMM HarnpaBAEeHbl Ha Pa3paboTKy 3P@EKTUBHbBIX NMPABOBbIX MHCTPYMEHTOB PEryAMpOBaHMs
Ype3BblUaHOr0 MOAOXKEHMS], @ TaKXKE Ha YCUAEHMWE 3aLLMTbI NMPaB rpaXKAaH B COOTBETCTBMM C AEMOKpa-
TUYECKMMU MPUHLUMIAMK. B cTaTbe M3AaraloTcs npakTMyeckme n TeopeTMyeckme OCHOBbI 3TUX BaXKHbIX
BOMPOCOB.

KAroueBble cAOBa: BOEHHOE MOAOXKEHWE, KOHCTUTYLIMOHHbIE MPaBa, Ype3BblyaiiHble MOAHOMOYMS,
NpPaBOBOM KOH(AMKT, OrpaHuueHue npas u cBo60A, 3aKOHOAATEAbHOE PEryAMpOBaHMEe, BOEHHOE Mo-
AOXeHMe Kak (hopmMa NPaBAEHWS AUKTATYpPbl, CyAEOHbIN KOHTPOAb, MAPAAMEHTCKMIA HAaLlMOHAAbHas 6e3-
OMaCHOCTb, AEMOKpaTUYecKme NMPUHLIMIbI, NMPaBONPUMEHMUTEAbHAS MPaKTMKa, MPaBOBOE roCyAQPCTBO,
NpaBOCO3HaHWe, NpaBoBas KyAbTypa, MPaBONopPsAOK.

31



Legal aspects of martial law: conflict between the constitution and emergency powers

Introduction

The introduction of martial law is a crucial le-
gal instrument for ensuring state security. While this
measure is vital for safeguarding the country’s in-
dependence and stability, the issue of adherence to
the fundamental principles of the rule of law neces-
sitates a thorough discussion during its implementa-
tion. Specifically, questions may arise regarding its
alignment with the principles of the rule of law and
the protection of citizens’ rights and freedoms.

In the context of contemporary international
and internal conflicts, the challenge of balancing
extraordinary powers with constitutional norms is
more pertinent than ever. The constitutions of vari-
ous countries provide clear regulations for this pro-
cedure, detailing the conditions and consequences
of implementing martial law. The legal foundation
of martial law demands not only the protection of
national security but also the establishment of har-
monious mechanisms aimed at preserving the stabil-
ity of the constitutional system and the legal trust of
civil society.

Thus, the policy of introducing martial law
should be grounded in maintaining a balance be-
tween legal responsibility, civil liberties, and state
security. However, in practice, the implementation
of these norms is often influenced by political, so-
cial, and legal factors, which can adversely affect
their effectiveness and adherence. The tension be-
tween safeguarding state interests and ensuring the
rights and freedoms of individuals remains one of
the most pressing issues that necessitates a thorough
examination of this topic. In this context, a compre-
hensive analysis of the legal aspects surrounding the
introduction of martial law and the establishment of
appropriate control mechanisms by society and law
enforcement agencies is regarded as one of the most
critical tasks facing lawyers and legal practitioners
today.

This analysis should aim not only at enhanc-
ing the effectiveness of legal norms but also at for-
mulating specific proposals that will foster adher-
ence to the principles of the rule of law and bolster
public trust. Thus, legal science and practice play
a pivotal role in maintaining the equilibrium be-
tween societal stability and the protection of citi-
zens’ rights. The introduction of martial law will
serve as a battleground for a profound conflict be-
tween constitutional guarantees and the extraordi-
nary powers conferred upon state bodies. The con-
stitutional framework, at its essence, is designed to
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safeguard the fundamental rights and freedoms of
citizens—freedom of speech, privacy, and the right
to seek justice in a fair court. These principles un-
derpin public trust as a cornerstone of the rule of
law and the supremacy of justice.

However, the implementation of martial law
may necessitate the introduction of temporary re-
strictions on these rights and freedoms to achieve
significant interests, such as enhancing public secu-
rity and safeguarding the territorial integrity of the
state. In such instances, it is essential to strike a bal-
ance between the principles of the rule of law and
the observance of public interests.

Thus, the legal foundation of martial law re-
quires a balanced policy aimed at preserving and
protecting the constitutional rights of citizens, as
well as establishing effective mechanisms for ensur-
ing state security. This is a complex and responsible
task not only for legal science but also for the practi-
cal management system.

The introduction of martial law grants state bod-
ies a broad range of emergency powers designed to
ensure national security and maintain public order.
Within the scope of these powers, it may be nec-
essary to prohibit gatherings and demonstrations,
impose strict media censorship, establish a special
wartime regime, and implement mass containment
measures.

Although these measures aim to bolster the sta-
bility and security of the country in emergencies,
they are closely linked to the risk of infringing upon
the rights and freedoms of citizens guaranteed at the
constitutional level. Fundamental democratic val-
ues, such as freedom of speech, the right to assem-
ble freely, and personal inviolability, may be tem-
porarily suspended or significantly restricted, which
heightens the tension between the principles of the
rule of law and the powers of the extraordinary.

Thus, the introduction of martial law serves not
only as a means of safeguarding public security and
national interests but also as a complex task of main-
taining legal balance. The measures implemented
should adhere to the fundamental principles of re-
specting citizens’ rights and their protection, ensur-
ing the stability of the state.

The contradiction between the necessity of en-
suring state security and the government’s steadfast
commitment to upholding constitutional guarantees
presents an urgent issue that demands deep reflec-
tion. This conflict arises, on one hand, from the de-
mands for public stability and the protection of na-
tional interests, and on the other hand, it hinges on
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the respect for the rights and freedoms of citizens,
which form the foundation of the rule of law.

Research methodology

This scientific article thoroughly examines the
legal aspects surrounding the introduction of martial
law, with a particular focus on the intricate interac-
tion between constitutional guarantees and extraor-
dinary powers. The research methodology aims to
analyze this conflict from the perspective of legal
balance and adherence to the principles of the rule
of law.

The primary forms of research consider consti-
tutional guarantees and the mechanisms for their
temporary restriction, which are employed during
martial law. This analysis seeks to determine the
legal validity of these restrictions and the effective-
ness of the framework for their application, while
also maintaining a balance between citizens’ rights
and state interests.

The article addresses pressing issues in legal
doctrine and practice, proposing methods to ensure
that martial law influences constitutional rights and
fosters harmonious interaction between society and
authorities throughout this process.

The array of methods utilized in this research is
designed to ensure a high level of scientific analysis.
Specifically, through the examination of normative
legal acts, the study intends to explore the content
and structure of legal norms. The comparative le-
gal research method enables the identification of
features and similarities in practice by analyzing the
legal systems of various countries.

In addition, the method of system analysis aims
to reveal the relationships between legal phenom-
ena, considering them in their entirety. Comparative
legal analysis enables the identification of the char-
acteristics of legal institutions and the evaluation of
their effectiveness. The method of legal modeling
is employed to propose innovative approaches for
forecasting and optimizing legal processes.

The combination of these methods enhances the
scientific validity and practical value of the study.

As part of the analysis of regulatory legal acts,
a comprehensive examination of the constitutional
provisions of various countries is conducted, focus-
ing on the procedures for introducing martial law
and its legal foundations. This analysis seeks to
identify the content and characteristics of constitu-
tional norms, assess the scope of their application,
and determine the effectiveness of legal regulation

concerning martial law. The study also considers the
intersections of national and international law and
their potential contradictions.

Throughout the study, constitutional guarantees
of citizens’ rights and freedoms, as well as the range
of restrictions that may be imposed during the intro-
duction of martial law, are analyzed in detail. This
issue is examined from the perspective of main-
taining a legal balance and protecting fundamental
rights in emergency situations.

Additionally, through comparative legal re-
search, a comparison of the regulatory legal acts
from various countries governing the implemen-
tation of martial law is conducted. This approach
enables the identification of effective legal mecha-
nisms for resolving conflicts between the delega-
tion of emergency powers during martial law and
the maintenance of constitutional guarantees. The
study’s results aim to analyze optimal solutions de-
rived from the practices of legal systems and facili-
tate their practical application.

Results and discussions

The military situation is a complex and multi-
faceted phenomenon within the legal framework.
When viewed as a temporary measure to preserve
or restore government functions, it clearly illustrates
the capabilities of the executive branch and the ex-
tent of its influence in emergency situations. This
regime is distinct from the mere suppression of in-
ternal unrest through force.

Upon the introduction of martial law, some of
the most critical functions of the government, along
with certain powers typically held by the legisla-
tive and judicial branches, may also be transferred
to the executive branch. Although these measures
are implemented to ensure state security and order,
they prioritize the maintenance of the legal system’s
stability and the balance among government branch-
es. The legal foundation of martial law serves as a
crucial test for safeguarding the boundary between
authorities and society.

The discourse surrounding extraordinary pow-
ers is a vital component of the broad and intricate
issues in legal, political, and constitutional theories
that examine the interplay between law and policy
regarding the limitation of state power. These dis-
cussions yield various approaches to the theoretical
understanding of emergency powers, allowing for
their classification into three primary models based
on their application and oversight.
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In simple terms, these models can be catego-
rized as legal-judicial, legal-procedural, and socio-
political. The legal-judicial model emphasizes the
legal oversight of emergency powers to ensure their
legitimacy. The legal-procedural model highlights
the significance of procedural regulations govern-
ing the actions of authorities during emergencies.
Meanwhile, the socio-political model is grounded in
public perceptions of emergency powers and their
political legitimacy.

These models offer comprehensive strategies for
the effective implementation of emergency powers
while maintaining a balance between the stability of
the legal system and the branches of government.

The theoretical exploration of this topic is large-
ly informed by proverbs and aphorisms, which are
often cited as universal truths, leading to a depar-
ture from the true essence and context of the military
situation. However, the specific legal and political
implications of martial law warrant deeper scrutiny,
as theoretical analyses frequently fail to adequately
address this crucial aspect.

Such contradictions result in a variety of defi-
nitions of martial law and differing analytical ap-
proaches, indicating the multifaceted nature of
this complex phenomenon. The military situation
emerges as a significant subject of study not only
in legal terms but also through the close interplay of
social, political, and philosophical dimensions.

Considering this compatibility, a profound un-
derstanding of the essence of martial law and its
analysis necessitates defining its specific content
and carefully delineating the scope of its applica-
tion. This process requires not only the examina-
tion of legal systems but also a holistic approach to
evaluating the impact of emergencies on society, the
state, and human rights. Thus, the study of martial
law enables us to uncover its comprehensive legal,
social, and philosophical dimensions.

What is the legal nature of the so-called «mar-
tial law» declaration? The essence of this question
seeks to understand the profound connections be-
tween power and law in emergency situations. Is
such a declaration a means of granting the govern-
ment extraordinary powers that it did not previously
possess, or does it merely serve as a legal procedure
to justify the legality of the measures taken? At the
same time, the question of whether this declaration
has specific content that justifies its advantages, or
whether it is limited to articulating only the political
goals of state power and priorities aimed at national
security, is also significant. The search for answers
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to these questions is crucial for understanding the
legal, political, and social essence of the military
situation. An analysis of the nature of this declara-
tion necessitates addressing whether it is genuinely
a legal document justifying the need and effective-
ness of emergency measures, or whether it should be
viewed as an important message directed to society
by the authorities.

Regarding the legal nature of the declaration
of martial law, another important question arises:
Does this statement hold reliability based on facts?
If martial law is enacted in certain cities or regions,
how objectively is this decision justified, and are the
courts required to concur with the validity of such a
statement? These questions possess not only theo-
retical but also practical significance.

Determining when and on what basis martial
law was enacted plays a decisive role in assessing
the legality and fairness of legal procedures. These
issues emerge as a crucial factor in the process of
considering specific cases, necessitating a review of
the legal and factual grounds for declaring martial
law. Such questions delineate the legal boundaries
of applying the emergency regime and the need for
judicial oversight. Therefore, these inquiries should
be regarded as pressing issues not only of academic
speculation but also of legal practice.

The first model defines the central role of the
judiciary and judicial oversight in the system of
control over emergency powers. This concept em-
phasizes the necessity of subordinating sovereign
power to the law during emergencies, underscoring
the significant threats to the principle of the rule of
law in such times. The role of the courts has become
particularly crucial, as the exercise of extraordinary
powers carries the risk of bypassing legal restric-
tions or distorting legal norms. The judicial system
not only serves as a pillar of law enforcement but
also acts as a reliable guarantor of the protection
of citizens’ rights and freedoms. Thus, this model
prioritizes the independence of the courts and their
accountability in emergency situations to ensure the
stability of the legal system.

The second model underscores the critical sig-
nificance of preliminary procedural control (ex ante)
in the exercise of extraordinary powers. Advocates
of this approach question the effectiveness of the
courts in restraining the executive branch during
a crisis and suggest turning to alternative means
within the legal system. They argue that the most
reliable and effective method of control is the insti-
tutionalization of procedural oversight by legislative
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bodies. This strategy entails preemptively limiting
the exercise of the executive branch’s emergency
powers to specific provisions, thereby ensuring the
stability of the legal order and maintaining a balance
among the branches of government. Consequently,
the mechanism of preliminary control is viewed as a
vital component in upholding the rule of law during
emergency situations.

The third model expresses skepticism regarding
the judiciary’s ability to restrict the executive’s ac-
tions concerning the control of emergency powers.
This concept emphasizes not the interaction between
legal and political systems as the primary mecha-
nism for power control in emergencies, but rather the
decisive role of socio-political mechanisms. Within
this framework, the significance of society, along
with social norms and values that uphold law and
order, is highlighted. These elements are viewed as
the fundamental basis for checking and limiting the
actions of the executive branch. According to this
concept, the political and social culture of society,
along with the value system that supports the rule
of law, can deter the excessive use of extraordinary
powers. This model underscores the crucial role of
societal engagement and its reliance on moral and
ethical principles as a safeguard for legal stability.

Each extraordinary authority examined in the ar-
ticle is considered within the broader context of con-
stitutional theory discussions. This analysis seeks to
enhance our understanding of the legal limitations
on power during emergencies and their impact on the
principles of adherence to the rule of law. Each au-
thority enables us to explore the connection between
the fundamental principles of the constitutional sys-
tem and the legal and political dimensions of emer-
gency situations. Consequently, the scientific article
in question uncovers new aspects of understanding
the nature of emergency powers and the constitu-
tional framework governing their application.

Legal, judicial, and legislative frameworks in
the implementation of martial law

Legal-judicial models depend on the judiciary
as the primary institution overseeing the executive
branch’s exercise of emergency powers. This ap-
proach is based on several key factors that justify
the significant advantages courts have in limiting
emergency powers.

First, judicial decisions are made through a ret-
rospective analysis of events, allowing for a deep
and comprehensive assessment of all aspects of the
situation.

Second, judicial control occurs during the con-
sideration of specific cases, ensuring the accurate
application of legal norms not at an abstract theoret-
ical level, but in the context of real-life experiences
and specific situations.

Third, the requirement for courts to justify their
decisions creates precedents and fosters the devel-
opment of specific mechanisms for regulatory re-
strictions that can be applied in future emergencies.

Thus, legal-judicial models serve as an effective
mechanism for implementing emergency powers
within the framework of law and order while pro-
tecting citizens’ rights. This approach is a crucial
tool for maintaining the rule of law and ensuring le-
gal stability in emergency situations.

However, unconditional trust in the judiciary
regarding emergency control is somewhat question-
able. First, the complexity of cases involving na-
tional security, as has often been noted, may exceed
the institutional competence of the judiciary, limit-
ing their ability to adequately and comprehensively
assess such cases. This limitation is likely to hinder
the effective and fair issuance of legal decisions by
the courts.

Secondly, since confidential intelligence data is
frequently utilized in cases concerning national se-
curity, there is an issue with treating this data as part
of'an open trial. It is highly probable that state bodies
will oppose the disclosure of such information, as it
could impact the thoroughness of judicial proceed-
ings. Consequently, the effectiveness and fairness of
judicial oversight in emergency situations remain a
complex subject that necessitates open dialogue and
enhanced legal mechanisms.

The contemporary rationale for the model of law
and court is thoroughly articulated in the works of
David Townhouse. The core principle of this ap-
proach is founded on the belief that judges should
not be exempt from accountability for strict adher-
ence to the fundamental principle of the rule of law,
even in emergency circumstances. Dozens empha-
sizes that even during times when legal and political
institutions face significant pressure, it is crucial to
recognize that there are sufficient moral and institu-
tional resources available to uphold law and order.

In this context, he critiques the practice of im-
plementing special legal regimes that operate along-
side the standard legal system to address emergency
situations. He argues that such regimes can evolve
into perilous mechanisms that grant the executive
branch privileges beyond legal constraints. This, in
turn, considerably undermines the stability of the le-
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gal system and the principles of the rule of law. Doz-
ens’ Vision serves as a vital theoretical and practical
guide in matters of reinforcing the legal system dur-
ing emergencies and curbing excessive actions by
authorities.

In their work, the authors concentrate on the
limited competence of the courts regarding national
security and the challenges posed by the secrecy and
sensitivity of intelligence information. To address
these issues, they propose new avenues through
creative approaches to institutional design. These
strategies, grounded in the principles of modern ad-
ministrative law, facilitate an effective response to
emergencies while ensuring adherence to the funda-
mental principles of the rule of law.

At the core of the solution suggested by several
scholars and legal experts is the concept of establish-
ing a specialized tribunal. Such a tribunal, on one
hand, upholds the principles of legality within the
legal system, and on the other hand, employs unique
legal instruments that consider the distinct nature of
cases related to national security. The structure and
operation of these tribunals can serve as an effective
means of safeguarding the rule of law while preserv-
ing the autonomy of the judicial system.

At the same time, the authors stress that courts
of general jurisdiction should retain the authority to
review their decisions, while also highlighting the
necessity for specialized tribunals to function in-
dependently. This is crucial for maintaining a bal-
ance between national security and the rule of law,
as courts of general jurisdiction remain the primary
guarantor of legal control mechanisms.

In his study, David Eisenhower underscores the
unique and enduring role of judges in upholding the
rule of law. He points out that even amidst close
interactions between the legislative and executive
branches, judges play a pivotal role in preserving
this principle. When such cooperation has weakened
or entirely ceased, the judges’ responsibility to en-
sure the stability of the legal system becomes more
critical than ever.

As David Eisner notes, in these situations, judg-
es not only fulfill supervisory roles but also openly
highlight deviations from the principles of law and
order. This enables them to draw public attention
to violations or the erosion of legal norms. Judges
serve not only as guarantors of justice but also as a
regulatory body in upholding the rule of law.

This approach enhances trust between society
and state institutions and aids in preserving the in-
tegrity of the legal system. The proactive engage-
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ment of judges is a crucial aspect of safeguarding
the fundamental principles of the rule of law and
democratic order (Dozens 2006:65).

The martial law regime generates complex and
atypical disputes for the justice system, where judg-
es frequently encounter challenges. Such disputes
inherently involve issues that are uncommon in the
routine practice of the legal system and necessitate
judges to seek new approaches that extend beyond
standard methodologies. Despite numerous contra-
dictions and varying perspectives, in certain instanc-
es, even when a unified position is established, the
pathways for judges to arrive at a final decision can
vary significantly.

The military regime of government is marked
by a disruption of the balance between civil and
military authority. In such circumstances, military
power functions as a structure that assumes control
over individual or all governmental functions, often
disregarding civilian governance.

This regime serves as a distinct method of ad-
dressing emergencies within the national com-
munity; however, it can threaten legal principles,
particularly the rule of law and civil rights. Thus,
the imposition of martial law presents a significant
challenge for the legal and institutional framework.
Within this framework, judges strive to resolve dis-
putes arising under military administration fairly
and equitably, while upholding their supervisory
and law enforcement roles.

In contemporary legal discourse, the notion of
imposing martial law is viewed as an antiquated
concept, having lost its relevance and retaining only
historical significance. Nevertheless, it is acknowl-
edged that during the era of the Tudors and Stuarts,
this concept extended beyond its original limits and
was frequently employed illegally and arbitrarily.
The principles of a state of war were utilized as a
means of punishing civilians both in peacetime and
in areas unrelated to military operations.

Such practices deviate from the original purpose
of military power, illustrating that it has become an
unjust tool that contradicts civil rights and the rule
of law.

This phenomenon clearly manifested the use of
military regulations by the authorities of that era for
their own interests, as well as the deviation of legal
norms from ensuring freedom and justice.

Thus, the history of the martial law regime re-
veals that it was not merely a security measure for
the political and legal system, but also a symbol
of power abuse. This experience laid the ground-
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work for the development of a negative attitude
towards lawlessness and injustice in modern legal
culture.

The right to suspend criminal procedural norms
is deemed unconstitutional according to the provi-
sions of the Petition Act, which is regarded as one of
the foundational documents of democratic structures
from the perspective of constitutional law theory.
This ruling establishes the essential principles for
protecting civil rights and preventing power abuse
within the legal system.

The concept of «martial law» is frequently
linked to military legislation and refers to a set of
specific legal norms that govern the activities of the
Armed Forces. In this context, martial law 1s viewed
as a distinct regime of legal order. However, in cer-
tain contexts, this term is used synonymously with
the concept of military administration. Such admin-
istration is characterized as a unique form of gover-
nance under conditions of hostile occupation, where
military authority assumes the primary functions of
civilian management.

Thus, the concept of martial law is multifaceted
in both legal and political contexts, encompassing
various phenomena and regimes within the frame-
work of the rule of law and democratic principles.
This underscores its particular significance in dis-
cussions from both theoretical and practical per-
spectives.

Among the most visible and large-scale mani-
festations of martial law are the conduct of legal
proceedings by military commissions and the im-
position of punitive measures against civilians. This
practice illustrates how military power transcends
civil jurisdiction, broadens its influence, and under-
mines the legal protections of civil society.

Military commissions, primarily functioning in
emergency situations or during conflicts, diverge
from the principles of traditional judicial proceed-
ings. In these instances, they serve as a means to
limit civil rights and freedoms by rendering deci-
sions and imposing punitive measures on the ci-
vilian population. This represents one of the most
contentious aspects of wielding power as a legal in-
strument aimed at managing emergency situations.

Consequently, under martial law, Military Com-
missions are perceived as a distinct legal mechanism
that conflicts with civil law and democratic prin-
ciples. This situation necessitates a reevaluation of
the fundamental legal and moral questions it raises,
highlighting the adaptability of the legal framework
in times of emergency.

Models of legal processes in the implementa-
tion of martial law

The second model, grounded in constructive
considerations regarding the judiciary’s capacity
to effectively constrain emergency powers, under-
scores the importance of procedural control mecha-
nisms embedded within the constitutional frame-
work. Proponents of this approach frequently refer
to historical models for managing crises, notably
the utilisation of the institution of dictatorship in the
Roman Republic.

In Roman practice, a dictator could be entrusted
with unlimited powers; however, these powers were
strictly limited to a six-month term. The principal
aim of the dictator was to swiftly neutralise the
acute threat and restore the normal constitutional or-
der. This approach is widely regarded as a historical
precedent for a temporary yet effective response to
emergencies and crises.

Within the realm of contemporary legal and po-
litical thought, these concepts have been revisited
and adapted to modern democratic systems, most
notably in the influential works of Clinton Roister,
particularly his seminal piece «Constitutional Dic-
tatorshipy.

Roister’s research underscores the significance
of procedural control mechanisms in maintaining
the stability of democracy and introduces new mod-
els for ensuring the supremacy of legal norms even
during emergency situations. Thus, this approach is
particularly vital as a means of integrating historical
experience with modern political and legal require-
ments.

Bruce German, a prominent scholar in the study
of emergency law, proposes the necessity of includ-
ing a specific provision on emergency situations in
the Constitution. His concept allows the executive
branch to take unilateral action swiftly during crises.
This measure is suggested to facilitate a prompt and
effective response to extreme threats.

A key aspect of German’s concept is the assur-
ance that such powers are temporary and strictly
regulated. He emphasizes that the granting of ex-
traordinary powers, such as the authority to detain
terrorism suspects, can only be deemed legal if it
garners broad support from Parliament. In his view,
this support should be manifested through the Pro-
gressive Agreement of Representatives in Parlia-
ment, ensuring that the proposed measures align
with democratic principles.

Ackerman’s vision sets forth a novel framework
for legitimising and regulating the actions of the
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executive branch during states of emergency. This
framework seeks to enhance the flexibility and ef-
ficiency of the constitutional order whilst preserv-
ing democratic principles. His propositions serve
as a significant theoretical foundation in the quest
to balance the stability of the legal system with its
capacity to adapt to emergency circumstances (Fin-
kelstein, L.A. 2016:465).

In his research, Bruce Ackerman enhances the
concept of «supermajoritarianism» with critical ele-
ments, placing particular emphasis on the executive
branch’s responsibility to compensate innocent in-
dividuals for harm incurred during counterterrorism
operations. This idea proposes innovative means to
constrain governmental actions in emergency situa-
tions, aiming to ensure adherence to the principles
of legality and justice.

William E. Scheuerman highlights one of the
key strengths of this concept: its ability to curtail
the executive branch’s tendency to monopolise
decision-making concerning the necessity and ap-
propriateness of emergency measures. In his view,
Ackerman’s model ties the exercise of emergency
powers to oversight by other branches of govern-
ment, achieved through the establishment of rigor-
ous institutional control mechanisms.

This approach seeks to reinforce the scrutiny of
emergency powers and maintain a balance of au-
thority. Such mechanisms contribute to enhancing
governmental accountability, preventing the misuse
of emergency measures, and safeguarding the rule
of law and democratic principles. Consequently,
Ackerman’s concept of «supermajoritarianismy» rep-
resents a pioneering tool for integrating the effec-
tiveness and legitimacy of governance during states
of emergency (Amanda L. Tyler, 2006, p. 19).

Similarly, Fe Ferejohn and Pasquino, in their
analysis of the consolidation of emergency powers
within constitutional frameworks, arrive at compa-
rable conclusions. However, their examination em-
ploys a methodologically distinct perspective. Their
study seeks to differentiate between two primary
models of emergency governance—legislative and
constitutional (neo-Roman)—and to justify the effec-
tiveness of each approach.

The legislative model seeks to employ con-
ventional legal mechanisms to temporarily delegate
special powers to the executive branch during crisis
situations. This approach imposes strict limitations
on the scope and duration of executive authority,
with clearly defined boundaries regarding the time
frame and content of such powers. The primary ob-
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jective of this model is to prioritise the preservation
of the day-to-day stability of the legal system.

Conversely, the constitutional or neo-Roman
model allows for a swift and comprehensive re-
sponse to emergencies. Under this model, extensive
powers are conferred upon the president or another
constitutional authority, including the ability to is-
sue decrees, impose censorship, suspend legal pro-
cedures, and temporarily restrict civil rights. These
powers are granted principally to restore constitu-
tional order and uphold legal stability.

Ferejohn and Pasquino underscore the advan-
tages of the constitutional model, as it enables
prompt and effective responses to political crises
while ensuring the continuity of the legal order.
They argue that such an approach strikes a bal-
ance between preserving legal stability and adapt-
ing to emergency circumstances. Accordingly, the
researchers conclude that the constitutional model
takes precedence due to its superior flexibility and
effectiveness in public administration during states
of emergency.

Ferejohn and Pasquino identify several compel-
ling arguments in favour of the neo-Roman model
for managing emergencies. Firstly, while traditional
emergency legislation emphasises institutionali-
sation and long-term application, the neo-Roman
model, by contrast, regards emergency powers as
a means to preserve the ultimate stability and con-
servatism of the legal system. The primary aim of
this model is to restore the constitutional order to its
original state, without pursuing long-term structural
changes.

A defining characteristic of the neo-Roman
model is that the powers invoked during emergen-
cies are pre-defined within the constitutional frame-
work. This pre-emptive regulation ensures that their
legality and limitations are upheld, thereby minimis-
ing the risk of abuse of authority. Such an approach
ensures that emergency measures remain within the
boundaries of the law and fosters a balance among
the branches of government.

The researchers observe that traditional emer-
gency legislation often results in enduring altera-
tions to the legal system. This tendency is particu-
larly apparent in cases where emergency legislation
gains the support of lower judicial authorities, such
as the Supreme Court. The likelihood of temporary
measures being incorporated into permanent legal
practice is significantly higher within the context of
traditional legislation, posing a potential threat to
the stability of the legal order.
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In this regard, Ferejohn and Pasquino argue that
the neo-Roman model holds a distinct advantage, as
it preserves the integrity of the legal system by main-
taining the temporary nature of emergency powers.
This approach ensures the long-term stability of the
legal framework, safeguarding it from permanent
disruptions  (https://scholarship.law.umn.edu/cgi/
viewcontent.cgi?article=1671&context=concomm).

Socio-political frameworks for the implemen-
tation of martial law.

The next approach, which examines emergency
powers beyond the scope of direct judicial control,
is characterised by socio-political models of emer-
gency management. These models acknowledge the
existence of certain elements of judicial and legisla-
tive oversight in emergency situations but highlight
their limited and constrained influence.

According to socio-political models, courts and
legislatures can intervene to a degree in regulating
the actions of the executive branch during emergen-
cies. However, their role is neither systematic nor
comprehensive, tending instead to be temporary and
limited. This approach shifts the focus to informal
mechanisms, which operate in alignment with the
social and political realities of society, particularly
in times of crisis.

These informal mechanisms function as the pri-
mary means of restraint and balance in the exercise
of the executive’s extraordinary powers. They en-
able actions that transcend the existing legal and
institutional frameworks in emergency situations,
adapting to the prevailing political context and so-
cial structures. Consequently, this model under-
scores the significance of social and political influ-
ences in managing emergencies, rather than relying
solely on formal legal controls.

The foundational principle of socio-political
models is the notion that constraints on the execu-
tive branch are achieved primarily through interac-
tion with social norms, political processes, and the
consensus prevailing within society. This approach
demonstrates that informal structures and mecha-
nisms, beyond institutional frameworks, play a piv-
otal role in maintaining the rule of law and ensuring
a balance of power during emergencies.

Social norms and political agreements guide
public support for governmental actions in emer-
gencies, curbing the potential for excessive execu-
tive authority. Simultaneously, these informal struc-
tures act as crucial supplementary mechanisms for
preserving the stability of the legal order. Their op-

eration, in conjunction with the social and political
dynamics of society, allows for the effective man-
agement of crises.

Thus, socio-political models highlight the inter-
play between formal legal oversight and informal
social influence, emphasising the multifaceted na-
ture of limiting and regulating governmental actions
during emergencies (https://api.repository.cam.
ac.uk/server/api/core/bitstreams/cb1256d2-bcfl-
489e-8b06-103138363cba/content).

The theories outlined above clearly illustrate
a diverse array of approaches to constraining state
power under extreme conditions within a liberal de-
mocracy. These theories highlight the tensions be-
tween frameworks rooted in the principles of legal
constitutionalism or legal liberalism, and those that
prioritise procedural mechanisms established by the
Constitution or informal social and political mecha-
nisms designed to regulate power through the limi-
tation of judicial oversight.

Advocates of legal liberalism assert the ef-
ficacy of legal norms and judicial oversight as the
cornerstone for restraining state power. From their
perspective, adherence to the rule of law and consti-
tutional principles can safeguard the integrity of the
legal system, even in extraordinary circumstances.
Conversely, proponents of informal limitations ad-
vocate for the use of informal, yet effective, mecha-
nisms to influence power—such as social norms,
political processes, and societal consensus. These
approaches emphasise a reduced reliance on judicial
control while promoting broader public participa-
tion in overseeing the actions of the authorities.

Nonetheless, it is evident that all of these mod-
els presuppose the stability of state institutions that
reliably uphold the ideals of liberal democracy, as
well as the existence of a robust social and political
culture that facilitates the realisation of these ide-
als. These underlying assumptions constitute the es-
sential prerequisites for their efficacy, irrespective
of whether legal or informal mechanisms are em-
ployed to limit state power. Thus, the theories seek
to identify the foundational conditions necessary to
preserve the values and stability of liberal democ-
racy during periods of extremity.

The procedure for declaring a state of emergen-
cy (or martial law) typically comprises two principal
stages: the initiation phase and the approval phase.
The initiation phase involves the proposal or prelim-
inary decision to declare a state of emergency, while
the approval phase entails the formal confirmation
of this decision, granting it legal effect.
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In the practice of many states, the initiation
phase is generally entrusted to the executive branch.
The executive serves as the primary authority em-
powered to declare or propose the introduction of a
state of emergency, substantiating its necessity. This
prerogative is designed to enable the executive to
respond swiftly and decisively to crisis situations.

The legislative branch, however, plays a pivotal
role during the second and critical phase of the pro-
cedure. It is responsible for reviewing and approv-
ing the proposed measures, thereby ensuring that the
declaration of a state of emergency aligns with legal
standards and democratic principles. This interplay
between the executive and legislative branches es-
tablishes a vital mechanism for ensuring the demo-
cratic legitimacy of the process of enacting a state
of emergency.

The combination of these two phases helps en-
sure that the declaration of a state of emergency is
conducted in accordance with the rule of law and
serves as a safeguard against potential misuse of
governmental powers. In some legal systems, a state
of emergency does not take legal effect until it has
been approved by the legislature, emphasising the
legislature’s decisive role in maintaining democratic
oversight and legitimacy.

In other systems, a state of emergency may come
into force immediately following a decision by the
executive. However, such a decision must subse-
quently receive parliamentary approval to confirm
its legality. This framework reflects the need for
prompt action during emergencies while preserving
legislative oversight as a critical counterbalance.

This two-tiered procedural structure serves as
an effective mechanism for upholding the stability
of the legal order while preventing the excessive
exercise of governmental powers during crises. It
ensures that the declaration of a state of emergency
adheres to democratic principles, allowing the ex-
ecutive branch to act swiftly while preserving the
legislature’s control function.

In the United States, the «National Emergencies
Act» grants the president the authority to declare a
state of emergency, subject to certain delegated pow-
ers. This mechanism aims to clarify the executive’s
role in emergency management while maintaining a
balance between the branches of government.

Under the Act, the president is required to no-
tify Congress immediately upon declaring a state
of emergency. This involves publishing the rel-
evant notice in the Federal Register and providing
a detailed description of the intended actions. Once
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the declaration is formally issued, the president is
vested with additional powers to manage the crisis
and mitigate its consequences. This framework bal-
ances the need for rapid executive action with the
oversight and accountability provided by legislative
institutions.

The introduction of a state of emergency is sub-
ject to congressional review, with Congress holding
the authority to revoke it either through a joint reso-
lution or at the president’s initiative. Furthermore,
the possibility of extending the duration of the state
of emergency is examined if crisis conditions per-
sist. However, the granting of extensive powers
to the president during a state of emergency raises
significant constitutional concerns, particularly in
relation to the potential use of a presidential veto to
override congressional resolutions aimed at termi-
nating the emergency regime.

This issue is currently the subject of consider-
able debate, focusing on the balance of powers be-
tween the branches of government and the risk of
executive overreach. Consequently, the necessity
of imposing strict limitations on such presidential
powers is a frequent topic of discussion in both legal
and political circles. This legal dimension is of par-
ticular relevance to the preservation of democratic
principles and the safeguarding of accountability
within governmental structures during the manage-
ment of emergencies.

Contradictions Between Emergency Powers,
the Rule of Law, and Liberalism in the Implemen-
tation of Martial Law

In any constitutional system, there exists an
inherent tension between the principle of limiting
state power within the framework of the law and the
necessity of granting emergency powers to ensure
effective responses to crisis situations. These con-
tradictions underscore the complexity of adapting to
emergencies while preserving law and order.

This legal challenge is particularly evident in
the conflict between the expanded powers of the ex-
ecutive during emergencies and the principles of the
rule of law and liberal democracy. On the one hand,
such expanded powers are deemed essential for
safeguarding national security and addressing cri-
ses promptly; on the other hand, the misuse of these
powers risks undermining legal norms and eroding
democratic values.

These contradictions highlight the need for the
development of robust legal and institutional mech-
anisms to strike a balance between the effectiveness
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of state power and the protection of civil rights. The
focus must be placed on ensuring both the legal-
ity and legitimacy of governmental actions during
emergencies.

Modern debates concerning the legal nature of
a state of emergency and its role within the consti-
tutional framework revolve around two principal
theoretical approaches. The first, rooted in the clas-
sical ideas of the German philosopher Carl Schmitt,
emphasises the exceptional nature of emergency
decision-making and the concept of sovereignty.
According to Schmitt, the state of emergency repre-
sents a moment that defines the boundaries of state
power, with sovereignty being inherently tied to the
authority’s ability to suspend legal norms in extraor-
dinary circumstances.

The second approach, often referred to as the
«anti-Schmittian» perspective, directly challeng-
es Schmitt’s views. Proponents of this school of
thought prioritise adherence to the rule of law even
during emergencies, advocating for the establish-
ment of stringent institutional oversight mecha-
nisms. They argue that emergency powers should be
integrated into the existing legal framework through
specialised regulation and control measures to pre-
vent threats to the integrity of the legal system.

These divergent theoretical frameworks form
the foundation of contemporary discourse, both
theoretical and practical, on the role, limits, and
impact of the state of emergency on modern legal
systems. They serve as critical reference points for
deeper analyses and for devising strategies that seek
to reconcile the demands of emergencies with the
principles of law and order.

Schmitt contended that there is an intrinsic con-
tradiction between the liberal model of governance
and the concept of emergency powers. In his view,
emergencies are fundamentally unique and cannot
be anticipated or regulated within legal norms, as
they necessitate the exercise of absolute authority.
Schmitt argued that, particularly in extreme situa-
tions such as counter-terrorism efforts, the liberal
order is inevitably prone to giving way to authori-
tarian governance, which he perceived as more ef-
fective in addressing such crises.

In contrast, advocates of the «anti-Schmittian»
approach assert that extraordinary powers must not
only be incorporated into the legal system but also
be subject to strict institutional controls. They argue
that abuses of power can be mitigated by embedding
emergency powers within legal and constitutional
constraints. Even in times of crisis, this perspective

stresses the importance of upholding the rule of law
and posits that effective emergency management
can be achieved without compromising liberal-legal
principles.

These two opposing viewpoints continue to
shape the primary debates within the field of emer-
gency management, both theoretically and practi-
cally. While Schmitt’s ideas on the necessity of eas-
ing legal restrictions during emergencies intensify
discussions around the effectiveness of authoritarian
decision-making, the anti-Schmittian perspective
underscores the importance of preserving the sta-
bility of legal systems and adhering to democratic
principles even in the most extreme circumstances
(https://academic.oup.com/hawaii-scholarship-on-
line/book/24220/chapter-abstract/189945510?redir
ectedFrom=fulltext).

In European countries, there are marked dif-
ferences in the approaches to the exercise of
emergency powers. For instance, in Switzerland,
Norway, and France, extraordinary powers are re-
garded, in principle, as a special legal mechanism
operating outside the framework of conventional
legal norms. In these countries, emergencies are
assessed as exceptional and unregulated situations,
addressed through specialised mechanisms tailored
for urgent action.

In contrast, Germany and Spain adhere to alter-
native approaches. These countries strive to regu-
late and strictly delimit the exercise of extraordinary
powers through their Constitutions and supplemen-
tary legislative acts. The Basic Law of Germany
and the Constitution of Spain establish precise con-
ditions and limitations on the use of governmental
powers during emergencies, thereby ensuring the
legitimacy of such powers and protecting against
potential abuses.

Thus, the European experience is characterised
by two distinct models of emergency management.
The first favours the use of flexible, informal legal
approaches, while the second prioritises the system-
atic regulation of emergency powers and the explicit
definition of their scope through pre-approved legal
frameworks. These variations reflect the unique le-
gal traditions of different nations and their differing
priorities in responding to emergencies.

When a state of emergency is declared, authori-
ties are often empowered to implement extraordi-
nary measures that may affect the exercise of fun-
damental rights. The unique nature of emergencies
may justify the temporary suspension or significant
restriction of certain human rights and freedoms.

41



Legal aspects of martial law: conflict between the constitution and emergency powers

However, the exercise of human rights during such
situations is legally nuanced and varies in scope.

Human rights are classified into different legal
categories, including «absolute», «non-absolutey,
and those with internal limitations. Fundamental
rights such as the right to life and the prohibition of
torture fall under the category of «absolute» rights
and cannot be restricted under any circumstances,
even during a state of emergency. The inviolability
of these rights is firmly enshrined in international
standards for human rights protection.

On the other hand, non-absolute rights may be
subject to certain restrictions in exceptional circum-
stances. However, these restrictions must adhere to
the principles of proportionality and necessity, en-
suring that the balance between effective state re-
sponses to emergencies and the protection of human
rights is maintained. This approach seeks to uphold
the legitimacy of emergency measures while safe-
guarding fundamental rights.

Consequently, the declaration of a state of emer-
gency necessitates a delicate balance between the
rule of law and the observance of human rights. A
differentiated system for the protection of human
rights enables the preservation of core rights and en-
sures the continued application of the rule of law,
even in times of crisis.

Among the absolute rights are the prohibition of
torture and slavery, as well as the principle of non-
retroactivity in criminal law. The absolute nature of
these rights signifies that they cannot be restricted,
even in pursuit of legitimate legal objectives. This
principle is recognised not only in the domain of hu-
man rights but also within the frameworks of na-
tional legal systems and international law.

At the same time, the majority of human rights
are not absolute in nature. The exercise of such rights
may be restricted by the state, provided that these
limitations adhere to specific legal conditions. Such
restrictions are often justified by pressing concerns,
such as the need to combat terrorism or maintain
public order. However, these measures must them-
selves comply with the principles of proportionality
and necessity as established under international and
national law.

During a state of emergency, non-absolute
rights may face significant restrictions or, in certain
cases, may even be temporarily suspended. In such
instances, the state’s responsibility is to uphold the
stability of the rule of law and preserve democrat-
ic values while safeguarding fundamental human
rights and freedoms during the implementation of
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emergency measures. As a result, the distinction be-
tween absolute and non-absolute rights is crucial in
delineating the legal and moral boundaries during
emergencies.

The right to impose restrictions allows states to
temporarily curtail certain civil and political free-
doms during crises, as permitted by international
treaties or national constitutions. The primary objec-
tive of such measures is to restore societal normalcy
by maintaining law and order and ensuring national
security in response to a state of emergency.

However, the legality and legitimacy of such
restrictions are contingent upon meeting strict cri-
teria. Not every public order disturbance or natural
disaster automatically qualifies as a threat to the life
of the nation. A thorough and comprehensive evalu-
ation is required, particularly for situations such as
terrorist attacks.

Decisions regarding the validity of restrictions
must be based on the real magnitude of the threat
to the state’s independence, territorial integrity, or
fundamental functions. Declaring a state of emer-
gency is permissible only when the level of danger
poses a serious and existential threat to the state’s
survival, and even then, such declarations must
strictly comply with established legal and consti-
tutional norms.

Thus, the mechanism of restriction serves as a
means to balance the legal framework with adher-
ence to democratic principles in managing emergen-
cy situations. Its effectiveness relies on the propor-
tionality and legality of the state’s actions.

The principle of proportionality mandates that
the actions of state authorities must be grounded in
necessity and legality, a requirement that becomes
particularly significant in cases involving extreme
measures that affect human rights and freedoms.

International human rights standards impose
especially rigorous requirements on restrictions en-
acted during emergencies. These standards aim to
ensure that states comply with their international ob-
ligations. Additionally, any extraordinary measures
must adhere to the principle of non-discrimination,
ensuring that they do not unjustly target specific
groups or individuals.

The procedural requirements for declaring a
state of emergency are equally vital. International
law necessitates the formal proclamation of a state
of emergency, along with the timely notification
of international organisations and associations re-
garding the restrictions imposed. These procedural
safeguards ensure the legality of the emergency
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measures and facilitate monitoring to ensure their
adherence to the rule of law.

In conclusion, ensuring the proportionality of
restrictions is essential for maintaining a balance
between the protection of human rights and compli-
ance with international obligations. Respecting the
principle of proportionality guarantees that emer-
gency measures remain necessary and do not in-
fringe upon the broader framework of law and order.

Management of Emergency Powers in a Mili-
tary Context

Extraordinary powers, as outlined above, in-
volve the exclusive concentration of executive au-
thority, significantly increasing the risk of human
rights violations and undermining the rule of law.
Consequently, the periodic review of emergency
powers and strict oversight of their implementation
are of critical importance. Such oversight mecha-
nisms aim to ensure that the executive branch oper-
ates within the bounds of the law during emergen-
cies and adheres to established legal norms.

Control over extraordinary powers is conducted
at international, regional, and national levels, creat-
ing a multi-layered framework to safeguard the rule
of law.

International courts, human rights bodies, and
supervisory institutions such as the United Nations
or regional organisations monitor compliance with
international legal obligations during emergencies.
These bodies play a pivotal role in ensuring that
emergency measures respect human rights and do
not violate international norms.

Regional courts and organisations act as inter-
mediaries between international and national frame-
works. For instance, the European Court of Human
Rights in Europe and the Inter-American Commis-
sion on Human Rights in the Americas oversee the
implementation of regional legal standards and mon-
itor how emergency powers affect human rights.

At the national level, oversight is exercised by
legislative bodies, judicial authorities, and civil so-
ciety institutions. These entities assess the legitima-
cy and proportionality of emergency powers, striv-
ing to prevent abuse while ensuring adherence to
constitutional principles.

This multi-tiered mechanism serves as a crucial
safeguard to protect human rights and uphold the
rule of law, providing checks and balances to regu-
late the conduct of authorities during emergencies.

At the national level, the legislative and judicial
branches bear primary responsibility for overseeing

emergency powers. However, in extreme circum-
stances, the expansion of executive authority can
diminish the ability of the legislature and judiciary
to fulfil their oversight functions effectively.

Although expanded executive powers enable
rapid decision-making in crisis situations, they can
undermine the effectiveness of parliamentary scru-
tiny and judicial review. In such contexts, the legis-
lature and judiciary often face significant obstacles
in assessing the legality and proportionality of emer-
gency measures.

This situation underscores the need to strength-
en national oversight mechanisms, ensuring that
the balance of power between branches of govern-
ment is maintained. Strengthened judicial and leg-
islative oversight should not only involve formal
measures but also specific mechanisms that guar-
antee proportionality, legality, and compliance
with democratic principles in the exercise of emer-
gency powers.

The legislature plays a pivotal role in maintain-
ing a balance of power during emergencies and safe-
guarding democratic principles. This responsibility
involves evaluating the legality and necessity of
emergency measures. The Syracuse Principles em-
phasise the obligation of the legislature to indepen-
dently and promptly review emergency measures to
ensure their compliance with the rule of law.

National constitutions and emergency laws
should establish mechanisms for the legislature to
periodically and independently review executive
actions and initiatives during emergencies. This en-
sures ongoing oversight and limits the risk of abuse.

The legislature must approve the declaration
of a state of emergency and the measures proposed
within it. Additionally, it should have the authority
to extend, limit, or terminate emergency powers as
needed. Such oversight allows for the evaluation of
legal justifications and the impact on civil rights and
freedoms.

The effectiveness of legislative oversight de-
pends on the institutional structure governing its
relationship with the executive. Legislatures must
act swiftly and systematically to ensure robust scru-
tiny, especially in matters of extending or curtailing
emergency powers.

In many countries, legislatures have the right
to regularly assess the legality of the state of emer-
gency and its scope. This role is instrumental in pre-
venting abuse of extraordinary powers and ensuring
their proportional application. When necessary, the
legislature can suspend or revise emergency mea-
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sures, providing a critical check against excessive
executive actions.

The requirement for the legislature to convene
when a state of emergency is declared is enshrined
in the legal practices of numerous nations. This pro-
vision enables the prompt and effective monitoring
of executive actions during emergencies. The regu-
lar functioning of parliament, particularly in rela-
tion to the extension or termination of emergency
powers, is vital for preserving the balance between
branches of government.

The constitutions of several countries establish
specific mechanisms for overseeing the functioning
of Parliament during emergencies. These mecha-
nisms delineate the organisation of the legislative
body’s activities and ensure the effective exercise of
its powers in regulating emergency situations. Such
mechanisms play a pivotal role in preserving the
rule of law and democratic principles, even under
extraordinary circumstances.

Therefore, the control and oversight functions of
parliaments in relation to emergencies constitute a
crucial component in upholding the rule of law and
enhancing the accountability of state authority.

Extraordinary powers in the restoration of
constitutional order during the imposition of mar-
tial law

The process of restoring constitutional order is
intrinsically influenced by the historical, political,
and social context in which it is situated. This pro-
cess may take varied forms depending on the cir-
cumstances: a coordinated and phased transfer of
power in the postcolonial era, the revision of a con-
stitution under a transitional military government,
or the expedited drafting of a constitution aimed at
ensuring post-conflict stability. In these differing
scenarios, the normalisation of constitutional order
emerges as a complex and multifaceted endeavour.

The involvement of extraordinary powers further
complicates this process. Such powers highlight the
interplay of law, politics, and authority, necessitat-
ing a distinctive role for political power in shaping
the emerging constitutional order. In these contexts,
a critical challenge lies in ensuring the subordina-
tion of authority to legal norms and upholding the
rule of law.

The invocation of extraordinary powers in the
establishment of constitutional order underscores
the importance of maintaining a balance between
authority and law. Political power, while tasked
with protecting the nascent order, may at times re-
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sort to urgent and unconventional measures. How-
ever, these measures must be directed towards the
long-term reinforcement of the rule of law.

Consequently, the restoration of constitutional
order is a multidimensional process that not only
involves the creation of legal frameworks but also
the implementation of effective mechanisms to con-
strain political power through law. This balance is
essential for ensuring the supremacy of the rule of
law and for building a stable and equitable constitu-
tional system.

The extraordinary powers of states in the im-
plementation of martial law within emerging de-
mocracies

Due to political instability in certain states and
the frequent occurrence of armed conflicts, states at
later stages encounter significant and multifaceted
challenges in administering transitional justice. A
primary task involves determining the accountabili-
ty of individuals accused of crimes under the former
regime and resolving their fate through judicial pro-
cesses. This issue traces its origins to the debates be-
tween Hart and Fuller that emerged in the aftermath
of the Second World War, subsequently becoming a
focal point for scholarly inquiry in the field of tran-
sitional justice (Ballantine 1912: 531).

Subsequent research has broadened the scope
of transitional justice, focusing on deeper ex-
aminations of issues within the context of post-
conflict or revolutionary transformations. These
studies contribute to understanding the core chal-
lenges of constitutionalism during transitional pe-
riods, with particular attention given to ensuring
the legitimacy of the emerging constitutional or-
der. To this end, the development of mechanisms
to facilitate social, political, and legal change be-
comes a critical task.

A fundamental aspect of transitional justice is
establishing accountability for past misdeeds. This
process involves not only a retrospective assess-
ment but also forward-looking reforms. To ensure
the stability and legitimacy of the new constitutional
framework, these mechanisms must incorporate the
restoration of justice and lessons learned from prior
failures.

Thus, in post-conflict states, transitional justice
is not merely a tool for restoring the rule of law but
also an essential step towards achieving justice and
lasting peace. This process serves as a bridge be-
tween the past and the future, reinforcing the foun-
dations of a new constitutional system.
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In post-conflict periods, legal and political institu-
tions should aim to function as neutral public spaces,
where political disagreements and conflicts can be re-
solved through adherence to the principles of the rule
of law. This principle necessitates clarity and stability
of legal norms and limits on the discretionary actions
of the executive branch. The rule of law is recognised
as a cornerstone for establishing a governance model
based on legality and transparency.

However, in post-conflict contexts, achieving
this goal is often complicated by the invocation of
extraordinary powers by new governments seeking
to eliminate political instability. While such mea-
sures may enhance short-term efficiency, they fre-
quently undermine adherence to the principles of the
rule of law. This scenario exemplifies the ‘paradox
of extraordinary powers,” where their use is more
likely to erode the rule of law than to uphold it.

Therefore, the primary challenge in constructing
a post-conflict legal and political order is to develop
clear legal mechanisms to limit emergency powers
and ensure their compatibility with the rule of law
and democratic values. This approach demonstrates
political institutions’ genuine commitment to the
rule of law and strengthens their legitimacy as neu-
tral and just public spaces.

Emerging democracies, particularly post-con-
flict states, face the dual challenge of establishing
constitutional order while adhering to the principles
of legality. This order aims to facilitate the peace-
ful resolution of political disagreements based on
norms accepted by the democratic majority. How-
ever, in pursuing this goal, governments may resort
to extraordinary powers as a means of achieving
temporary political stability.

The complexity lies in the potential incompat-
ibility of emergency powers with the principles of
the rule of law. Such measures risk undermining
the legal boundaries of power and diminishing the
authority of legal norms. Consequently, fostering
a culture of legality becomes more difficult, as ex-
treme measures may inflict long-term damage on the
legal system.

Thus, the tension between strengthening a na-
scent democratic constitutional order and the need
to exercise extraordinary powers emerges as a sig-
nificant legal challenge. Resolving this challenge re-
quires developing adaptable and lawful mechanisms
to address emergencies while maintaining the rule
of law.

A notable example of these challenges in South-
east Asia is East Timor. Following twenty-five years

of Indonesian occupation and prolonged political
violence, the country undertook significant steps
to achieve peace and restore stability. East Timor
sought to stabilise its political landscape and re-
structure state institutions, including the legal sys-
tem, with support from the UN Interim Administra-
tion Mission.

This experience underscores the difficulty of
balancing the need for extraordinary powers with
the goal of fostering a stable culture of the rule of
law. While emergency powers are essential to ad-
dress immediate state needs, their misuse risks un-
dermining legal norms in the long term.

East Timor’s case illustrates the importance of
adhering to the principles of the rule of law in re-
building the legal system and strengthening demo-
cratic institutions. This process not only ensured
stability but also contributed to solidifying the legal
and political foundations necessary for lasting peace
and justice.

The case of East Timor exemplifies the intricate
interplay of power and law in emergency situations
and transitional periods, as well as the constructive
role of reinforcing the rule of law. In the formation
of a constitutional democracy overcoming the dire
consequences of prolonged conflict, the use of ex-
traordinary powers, while paradoxical, can align
with the long-term objectives of constitutionalism.
When exercised with restraint and under strict over-
sight, such powers can provide the initial stability
needed for political and legal institutions to take
root and function on a sustainable basis.

Other states undergoing similar transitions face
comparable challenges, described by Bernard Wil-
liams as ‘the first political question.’These include
ensuring order, protection, security, trust, and ef-
fective cooperation. In such cases, temporary and
limited extraordinary powers can serve as vital tools
for restoring and strengthening the core structures
of statehood.

This approach emphasises the necessity of lay-
ing the groundwork for the long-term development
of democratic institutions while recognising the
temporary nature of extraordinary measures. The
experience of East Timor and similar states demon-
strates the importance of properly calibrated emer-
gency actions in ensuring political stability and law
and order, while maintaining compatibility with the
rule of law and democratic principles (McCallus
1989: 133).

Until the foundational issues essential for es-
tablishing organised governance are addressed, ex-
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tensive discussions on legal and political account-
ability mechanisms or constitutional interpretation
principles remain premature. This highlights the
complexity of restoring constitutional order and the
necessity of revising the underlying legal and politi-
cal structures.

One of the most pressing issues in constitution-
alism is the challenge posed by the use of extraor-
dinary powers to the constitutional order. This chal-
lenge underscores the need to subordinate political
authority to the rule of law. It requires deliberate ef-
forts to implement the state’s coercive mechanisms,
including the use of force, strictly within legal pa-
rameters.

The stability of the constitutional order is in-
trinsically tied to ensuring that political authority
remains subordinate to legal norms. Achieving this
requires the development of robust mechanisms
to limit the powers of authorities during emergen-
cies, ensure their legality, and uphold democratic
principles. Balancing the necessity of extraordinary
powers with the obligation to preserve law and order
thus becomes a fundamental aspect of constitution-
alism (Ziborov 2015: 96).

Even if a sufficient level of political stability is
achieved to restore the basic institutional infrastruc-
ture, two critical issues remain unresolved.

The first issue involves cultivating a legal and
political culture of accountability in states transi-
tioning to democratic governance. This is particu-
larly important in societies where competing social
and political structures interpret accountability and
political power through divergent frameworks. Es-
tablishing a unified and coordinated foundation that
upholds legal norms and ensures accountability is
essential for state stability.

The second issue requires the executive branch
to cede some of its powers to other institutions or
branches of government. This process necessitates
the creation of mechanisms that maintain a balance
between the branches of government, reinforcing
democratic principles, ensuring the rule of law, and
preventing the excessive consolidation of executive
authority.

These two challenges represent critical tasks
for states seeking to consolidate new democratic
institutions. They are fundamental prerequisites
for the long-term stability of the legal and political
system and the peaceful and just development of
the state.
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Conflict and Constitutionalism under Martial
Law

Constitutionalism, regarded as a commitment to
the principle of the rule of law, has become a signifi-
cant topic of legal and political discourse. This con-
cept encompasses various interpretations, including
formal, semantic, and more complex versions asso-
ciated with emergency regimes. It is this conceptual
versatility of the rule of law that makes it a subject
of interest from a theoretical perspective.

A.V. Dicey characterises the rule of law, as em-
bodied in the English constitution, as the fundamen-
tal principle underpinning state authority, rejecting
any manifestation of ‘arbitrary power.” According
to Dicey, the rule of law must preclude ‘arbitrari-
ness, privileges, or excessively broad discretionary
powers by state institutions.” This principle requires
that state authority remains constrained by the law,
ensuring both the stability of the legal system and its
predictability (Dicey 1907:190).

In his research, Lon Fuller argued that the func-
tionality of a legal system depends on adherence to a
series of fundamental requirements. He stressed the
importance of clear, stable, public, consistent, in-
telligible, and forward-looking rules. According to
Fuller, the application of these rules must be carried
out with honesty and integrity, as only compliance
with these conditions can ensure the legitimacy and
effectiveness of a legal system (Fuller 2016:165).

Thus, the interplay between constitutionalism
and the rule of law serves as the cornerstone of a
stable legal system, capable of fairly limiting the
exercise of power. These principles are crucial for
preserving the legal framework and sustaining the
democratic structure of the state.

Giorgio Agamben, in his critique of the con-
cept of ‘constitutional dictatorship,” highlights Carl
Schmitt’s assertion that legal norms are inapplicable
to exceptional cases, a principle rooted in Schmitt’s
broader legal theory. According to Schmitt, in situ-
ations where legal questions cannot be resolved by
existing norms, such norms become insufficient. In
these exceptional cases, the official tasked with re-
solving the matter—most often a judge—must make
a discretionary decision, transforming the decision
into quasi-legislative or quasi-sovereign power.

This conclusion reflects Schmitt’s scepticism
about the universality and rigidity of legal norms.
He posited that legal norms are inadequate in emer-
gencies or crises, as they lack the flexibility to ad-
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dress unforeseen circumstances. Therefore, in such
cases, the exercise of power might necessitate deci-
sions that fall outside the established legal frame-
work. These decisions, ultimately, are not bound by
legal norms and are regarded as emergency mea-
sures aimed at resolving the crisis.

Agamben critiques this approach, emphasising
that such reliance on extralegal measures weakens
the principles of the rule of law and risks legitimis-
ing unlawful state actions. This dynamic, involving
the inapplicability of legal norms to emergencies
and the extension of executive powers, raises a cru-
cial debate about maintaining the stability of legal
order and constitutional principles during crises
(Agamben 2011:24).

Ronald Dworkin and his followers adopted a
substantive interpretation of law, deliberately avoid-
ing the term ‘rule of law.” This approach links legal
norms closely with institutional structures, embed-
ding them within the broader context of justice. It
demonstrates that law should not be confined to a
purely regulatory framework but should reflect the
collective notions of justice within society (Dwor-
kin 1963: 630).

Dworkin’s interpretation of law rests on the
moral and social values of society, aiming to harmo-
nise legal norms with social structures. In his view,
law is not merely a set of rules but a mechanism for
implementing the principles of justice and equality.
This perspective underscores the interconnectedness
of law and society, asserting that the legal system
must serve the cause of justice.

Thus, the substantive interpretation of law as-
pires to create a harmonious relationship between
law and morality, as well as between legal norms
and social justice. This approach seeks to ensure that
the legal system upholds not only formal legitimacy
but also moral legitimacy, reinforcing its alignment
with the values of society.

Conclusion

The imposition of martial law represents one
of the most complex and debated aspects of the in-
terplay between constitutional governance and the
extraordinary powers of the state. Although con-
stitutional norms provide mechanisms to enable a
prompt response to emergencies, these mechanisms
are designed to balance the protection of individual
rights with the prevention of abuses of state power.

This duality underscores a significant internal
contradiction regarding state actions during emer-

gencies. On the one hand, emergencies necessitate
urgent and decisive measures, often requiring an
expansion of executive powers. On the other hand,
such measures must remain bound by the principles
of the rule of law and the protection of democratic
values.

This inherent tension highlights the necessity of
maintaining a legal and political equilibrium during
emergencies. While the framework of martial law
allows states to respond effectively to critical crises,
these responses must adhere to the rule of law and
safeguard civil rights and liberties. Consequently,
the martial law regime serves as a critical test of the
ability to reconcile emergency measures with dem-
ocratic norms while upholding the stability of the
constitutional order.

The introduction of martial law poses a seri-
ous challenge to the stability of the constitutional
foundations of the state. While extraordinary pow-
ers may enhance administrative efficiency during
crises, their unchecked use risks undermining the
constitutional order. Such situations can lead to an
excessive concentration of power and even pave the
way for authoritarian tendencies.

The importance of constitutional mechanisms
to mitigate these risks cannot be overstated. Judicial
oversight and legislative review procedures are vital
safeguards to ensure the balanced and responsible
exercise of emergency powers. These mechanisms
are aimed at keeping executive actions within the
bounds of legality, ensuring proportionality and ad-
herence to the rule of law.

Thus, the introduction of martial law under-
scores the need to strike a balance between preserv-
ing the stability of the constitutional order and ad-
hering to democratic principles. Limiting the scope
of extraordinary powers and ensuring effective
oversight mechanisms are critical for safeguarding
the legal foundations of the state and upholding the
rule of law.

The exercise of extraordinary powers presents
an ongoing challenge to the stability of the constitu-
tional order. While such powers are intended to en-
hance state effectiveness in crisis management, their
unauthorised or unrestricted use can undermine the
constitutional framework. In such scenarios, the ex-
cessive centralisation of power and heightened risks
of authoritarianism threaten the integrity of the state.

Moreover, constitutional mechanisms such as
judicial oversight and legislative review play an es-
sential role in ensuring that emergency powers are
exercised within the confines of legality and respon-
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sibility. These mechanisms help maintain the legal-
ity, balance, and proportionality of state actions dur-
ing emergencies.

The regime of martial law is, therefore, a litmus
test for maintaining a balance between the stability
of the constitutional system and adherence to demo-
cratic principles. Effective mechanisms for control-
ling and limiting emergency powers are essential
for protecting the legal foundations of the state and
strengthening the rule of law.

The contradiction between the exercise of ex-
traordinary powers and the guarantee of funda-
mental rights and freedoms is one of the core legal
challenges in emergency situations. This contradic-
tion necessitates finding a delicate balance between
ensuring national security and respecting the prin-
ciples of the rule of law.

The constitutional framework for martial law
provides legal guidelines defining the boundaries
of emergency powers, their implementation proce-
dures, and mechanisms for oversight. These norms
aim to ensure that the actions of the authorities dur-
ing emergencies remain within the rule of law, while
minimising the impact of emergency powers on in-
dividual rights and freedoms.

Legal regulation in emergencies plays a pivotal
role in balancing enhanced state power with the pro-
tection of civil liberties. The critical importance of
constitutional norms lies in maintaining the legality
of emergency powers and reinforcing control over
their alignment with democratic principles.

Additionally, the potential for abuse of emer-
gency powers necessitates the establishment of ro-
bust monitoring systems. Such systems should in-
clude parliamentary oversight, judicial review, and
mechanisms for public scrutiny to ensure that state
actions remain within a legal and democratic frame-
work.

Parliamentary oversight plays a central role
in evaluating the legality and scope of emergency
powers. Judicial oversight ensures the stability of
the legal order by upholding compliance with con-
stitutional norms. Public control mechanisms en-

hance civil society participation, increase the trans-
parency of government actions, and align them with
the public interest.

The creation of such a comprehensive control
system is vital for maintaining the legitimacy of
emergency powers and ensuring their consistency
with democratic values. This framework not only
strengthens the protection of the rule of law and civil
liberties but also fosters trust between the state and
its citizens.

The contradiction between the exercise of ex-
traordinary state powers and the protection of funda-
mental rights and freedoms remains one of the most
pressing legal issues during emergencies. Address-
ing this challenge requires balancing the imperative
of national security with adherence to the rule of
law.

Constitutional norms provide the legal founda-
tion for martial law, clearly delineating the scope of
emergency powers and the mechanisms for their ap-
plication. These norms are designed to ensure the
legality of emergency measures while keeping state
actions within a legal framework. However, the po-
tential for overreach demands the establishment of
effective oversight systems.

An effective control system must include par-
liamentary supervision, judicial oversight, and
active public monitoring mechanisms. Parliamen-
tary supervision ensures the legality and propor-
tionality of emergency powers. Judicial oversight
safeguards the stability of the legal order by mon-
itoring compliance with constitutional principles.
Public control mechanisms enhance transparency
and accountability, fostering civil society in-
volvement.

Ensuring the responsible and effective exercise
of emergency powers is essential for upholding the
rule of law, protecting civil liberties, and sustaining
democratic principles in public governance. Such a
control system strengthens the legal foundations of
the state, reinforces trust between citizens and au-
thorities, and supports the long-term stability of the
constitutional order.
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