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LEGAL MECHANISMS OF FUNCTIONING
OF THE AIFC ARBITRATION SYSTEM

The International Arbitration Center (IAC) and the Astana International Financial Center (AIFC) Court
together form the dispute resolution mechanism in the AIFC. The IAC was set up to provide an alternative
to court litigation, which provides independent, fair and high-quality arbitration. Due to the particular-
ity of AIFC in Kazakhstan’s legal system, the dispute resolution mechanism of the AIFC has been paid
more attention. To provide investors with efficient and friendly investment environment, it is necessary
to study the AIFC dispute resolution mechanism under the existing legal framework. The purpose of the
article is to identify the legal system of the functioning of the IAC arbitration as part of the AIFC dispute
resolution mechanism and its effectiveness, which is achieved by analyzing the arbitration proceedings
and the affecting factors. Based on the study, the AIFC dispute resolution mechanism made up by the
IAC and the Court practices with the widely-accepted international principles and standards. It is a com-
bination of the novelty of the practice of the AIFC scheme and Kazakhstan’s domestic arbitration ground.
Such research hopefully helps the investors to know about the AIFC dispute resolution mechanism, and
tries to trigger further study to promote the development of the AIFC.

Key words: Kazakhstan, dispute resolution, arbitration, Astana International Financial Center, Inter-
national Arbitration Center, the AIFC Court, arbitration procedure, legal system.
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AXKO Tepeaik XyHeciHiH, XXyMbIC icTeyiHiH,
KYKbIKTbIK, MEXaHU3MAepi

Xaablkapaablk, TepeAik opTablk, (XTO) MeH AcTaHa xaAblkapaablk, Kap>bl opTaAbliFbl (AXKO) coTbl
Gipaecin a AXKO aayAapAbl Lely MexaHM3miH Kypanabl. XTO TayeAcis, SAIA >keHe XOofapbl Carnaabl
TOPEAIKTI KaMTaMacbI3 eTETiH COT iCiH Xyprizyre 6arama peTiHAE KypblAAbl. Ka3akCTaHHbIH KYKbIKTbIK,
xxyreciHaeri AXKO-HbiH epekiueairine 6anaaHbicTel AXKO-aAa AayAapAbl LeLly MexaHu3MiHe kebipek
KOHIA BOAiHeAl. MIHBECTOPAApFa TMIMAI >k8HEe KOAAMAbI MHBECTULIMSIAbIK, OPTaHbl KaMTamachbI3 eTy YLUiH
KOAAQHbICTaFbl 3aHHaMaAbIK, 6aza weHbepiHae AXKO AayAapAbl LIELYy MEXaHU3MIH 3epAEAeY KarKeT.
MakaaaHnbiH MakcaTtbl — AXKO aayaapabl wiewy TeTiriHii Geairi petinae XTO TepeAiriHiH, >kKyMbiC
icTeyiHiH KYKbIKTbIK )XYMeCiH aHblKTay, OFaH TepeAiK ic >Xypri3yai xeHe coT neH XTO apacbliHAAFbI
63apa iC-KMMbIAABI TaAAQY apPKbIAbl KOA >XeTKidineai. 3epTTey HerisiHae XTO >xeHe CoTTaH TypaTtbiH
AXKO aayAapAbl LELLY MEXAHM3MI >KaAmbl KaObIAAQHFAH XaAbIKAPaAbIK, KaFMAATTap MEH CTaHAAPTTapFa
CoMKec TaxipubeAe >Kysere acblpbiAaAbl AEFeH KOpPbITbIHABI Xacayra 6oAaabl. bya AXKO cxemachl
TOXIPUOECIHIH >KaHAAbIFbl MEH Ka3aKCTaHAbIK, OTAHABIK, TOpeAik 0asacbiHblH, YMAeCiMi. by 3epTTey
nHeectopaapra AXKO aayaapabl ey mexaHu3mi Typaabl Oiayre kemekteceai >xkoHe AXKO-HbIH
AaMybIHA XXOPAEMAECY YILIH OAAH 9pi 3epTTeyAepAil GacTayfa ThIpbICaAbl AEM YMITTEHEMI3.

Tyiin ce3aep: KasakcTaH, aayabl Lielly, TOPeAiK, ACTaHa XaAblKapPaAblK, Kap>Kbl OPTAAbIfbI,
Xaablkapaablk, TepeAik opTaablfbl, AXKO CoTbl, TOpeAik npouecc, KyKbIKTbIK, >Kyie.
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MpaBoBble MexaHM3Mbl (PYHKLLMOHMPOBAHMS
ap6uTpaxkHoi cuctembl MOLIA

MexxayHapoAHbIii apbuTpakHbii UueHTp (MALLD) u cya MexayHapoAHOM (PMHAHCOBOM LIEHTpe
«ActaHa» (MDLIA) BmMecTe 06pasyioT mexaHu3m paspetueHus crnopos B8 MDLIA. MAL] 6biA co3aaH
B KauecTBe aAbTEpHATMBbI CyAebHbIM  pa3bupaTeAbCcTBaM, O6ecrneyvBaioleil  He3aBUCKUMbIN,
CNPaBEAAUBbIA U BbICOKOKQUYECTBEHHbIM apOuTpaxk. B cBg3u ¢ ocobeHHocTbio MDLIA B npasoBon

© 2024 Al-Farabi Kazakh National University 173


https://doi.org/10.26577/JAPJ2024-110-b-016
https://orcid.org/0000-0002-7861-6556
https://orcid.org/0000-0002-8213-8622
mailto:rizamarhaba43@outlook.com
mailto:rizamarhaba43@outlook.com
mailto:rizamarhaba43@outlook.com

Legal mechanisms of functioning of the aifc arbitration system

cucteme KasaxcrtaHa, MexaHu3my paspetleHusi cnopoB B MOLIA yaeAsieTcsl NoBbilleHHOe BHUMaHMe.
AAs  obecrieyeHnsi MHBECTOPOB 3(PEKTMBHON M APY>KECTBEHHOW MHBECTULIMOHHOM CPeAoit
HEOOXOAMMO M3YUMTb MexaHu3m paspetteHus cropoB MDLIA B pamkax cyliecTBytoLLEN NPABOBOM
6asbl. LleAbto cTaTby SIBASIETCS BbISIBAEHME MPABOBOM CMCTEMbI (OYHKLIMOHMPOBaHMst apoutpaxa MAL]
Kak 4acTu MexaHu3ma paspetieHus crnopoB MDLIA, uTo aocTuraeTcs nytem aHaAmsa apOUTPasKHOrO
pa3bupareAbCTBa M B3aMMOAENCTBUS cyaa M MALL. Ha ocHoBaHWM MpOBEAEHHOrO MCCAEAOBAHUS
MOXHO CAeAaTb BbIBOA, YTO MexaHu3m paspelleHuns cropoB MDLA, coctoswmin us MALL 1 Gyaa,
NPaKTUKYETCS B COOTBETCTBMM C OOLLENPUHATLIMU MEXAYHAPOAHBIMU MPUHLMMAMU M CTAHAAPTAMM.
IT0 coveTaHne HOBM3HbI NMPaKTUKK cxembl MDLIA 1 Ka3axcTaHCKOM BHYTPeHHen apOouTpaXkHom 6asbl.
AaHHOe 1CCAeAOBaHME, KaK Mbl HAAEEMCS, MOMOXET MHBECTOPaM Y3HaTb O MeXaHW3Me paspeLueHus
crnopoB MMLIA 1 nonbiTaeTcs MHUUMMPOBATb AAAbHENLLIME MCCAEAOBAHMS AAS COAEMCTBUS PAa3BUTHIO

MOLA.

KatoueBble caoBa: KasaxcraH, paspelueHve criopa, apomtpaxk, MexXAyHapOAHbIi (hMHAHCOBbIN
LUeHTp «AcTaHa», MexAyHapoAHbId apouTpaxkHbiii ueHTp, Cya MDLIA, apbutpaxkHbiii npouecc,

npaBoBag CUCTEMaA.

Introduction

The Astana International Financial Center is
a territory within the city of Astana, with limited
borders and a special legal regime, as stipulated in
the Constitutional Statute on Astana International
Financial Centre. The establishment and
development of the AIFC have become an important
measure to facilitate Kazakhstan’s integration to
the international financial system and promote the
regional development. The International Arbitration
Center is one of the main bodies set up under the
AIFC framework.

With the continuous development of globaliza-
tion, arbitraion has become an important means to
resolve national and international commercial and
investment disputes. Registered as an AIFC Body in
2017, the IAC is an independent legal entity which is
seperate from Kazakhstan’s arbitration and judicial
system. It tries to provide an independent, economi-
cal and expeditious alternative to court litigation. It
has now cooperated with leading arbitration insti-
tutions in countries and regions such as the United
Kingdom, China and the Middle East.

Although the IAC has achieved a lot in the last
four years, it still lacks in terms of attractiveness
and regional impact, and many investors are not
aware of this new arbitration institution and are
unfamiliar with its arbitration procedures and rules.
To date, there is not much academic research on this
arbitration institution. Therefore, it is necessary to
analyze the existing legal documents of the IAC in
order to understand and study arbitration at the IAC.
The object of this study is the IAC as one main part
of the AIFC dispute resolution mechanism, and the
subject is how the IAC arbitration functions under
the AIFC legal framework.
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The purpose of this article is to identify the legal
system of the functioning of the IAC arbitration as
part of the AIFC dispute resolution mechanism. It
is achieved by analyzing two main problems: the
legislation of the [AC arbitration and the interaction
between the IAC and the AIFC Court. To this end,
the study considers some of the key issues of the IAC
arbitration procedure, as well as its relationship with
the AIFC Court, domestic arbitration in Kazakhstan
and international practice.

Methods and materials

The sources used during the writing of the
article were the legislation documents on the IAC
arbitration, mainly based on the AIFC Arbitration
Regulations (2017) and the TAC Arbitration and
Mediation Rules (2018), as well as other official
documents released by the AIFC. The scientific
works on the IAC are not really sufficient to
date, although legal professions such as lawyers
or professors have analyzed briefly on the
establishment of the IAC and basic provisions of
the legislation. Although the cases are not published
because of the confidentiality of arbitration, the
legislation provided by the AIFC is comprehensive
and detailed, on which the analysis of the article
is based. The following methods were used during
the analysis of the main legal aspects of the article:
analysis and synthesis, comparative analysis,
scientific generalization, etc.

During the study, both general research
methods (analysis, synthesis, generalization of
scientific, normative and practical materials, a
systematic approach, etc.) and particular methods
of comparative jurisprudence and the historical
approach were used.
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Results

In general, the procedural rules or regulations
of the IAC are broadly similar in content and
structure to those of the leading arbitral institutions,
in which they contain the standard elements that
practiced internationally these days. While it is not
yet possible to draw definitive conclusions about
the effectiveness of the AIFC arbitration system,
there are several influencing factors that can be
analyzed. These include the relationship between
the AIFC Court and the IAC, the enforcement
of the arbitration awards made by IAC, and the
relationship between the IAC arbitration system
and the dosmetic laws.

The establishment of the AIFC Courtand the IAC
is based on English law with independent judicial
system and jurisdiction. As it is separate from the
Kazakhstan’s arbitration and judicial system, the risk
underlying the Kazakhstan’s domestic arbitration
laws and arbitration systems can be avoided. The
advantages of the IAC arbitration reflects in two
aspects: (i) it provides a systematic scheme for the
domestic application of extraterritorial law, which
has a positive effect on promoting arbitration
practice in line with international standards and
gaining investors’ trust; (ii) the IAC arbitration
award is recognized and enforced via the AIFC
Court, while there are cases where a Kazakh court
may refuse to recognize and enforce arbitral awards
on questionable grounds (Tukulov 2018).

The relationship and interaction between the
IAC and the AIFC Court is noteworthy. The Court
play a critical role in supporting the practice of
arbitration by enforcing arbitration agreements,
providing a mechanism for challenging arbitration
awards, and clarifying the legal framework for
arbitration, especially under the AIFC framework.
The AIFC Court can be seen as an institutional
arrangement between arbitration and domestic
courts. It has made institutional adjustments in the
framework of Kazakhstan’s domestic courts, mixing
some elements of autonomy in arbitration, and
provided guarantees for the conduct of the arbitral
proceedings and the enforcement of arbitral awards.
The participants may apply to the Court for evidence,
property or act preservation in the arbitration
proceedings according to the above provisions. And
after the arbitral award is made, an application may
be made to the Court for enforcement of the arbitral
award. The AIFC Court and the IAC co-exist in the
AIFC dispute resolution mechanism to meet the
complex needs of the parties.

The AIFC legal system draws on the advanced
judicial experience of various countries. It
transplanted Common Law and successfully
implemented the law of other countries in
this financial hub. It should be noted that this
transplantation is by no means a simple process of
copying or imitation, but a modified and conditional
transplantation that takes into account the domestic
conditions of Kazakhstan. As a young financial
hub in the Eurasia region, the AIFC at this stage
is still on a rapid development. The legislation and
practice have been improved and better adjusted
into Kazakhstan’s domestic legal system in the four-
year-practice.

Discussion

As economic growth and diversification
accelerates in Kazakhstan, the government has
implemented broad measures to attract international
investors and boost innovation. Among these
efforts, Astana International Financial Centre was
established in 2018, aiming at creating a favorable
investment environment and attracting investors
from all over the world. A unique legal system —
AIFC legal system — was then established, which is
based on the law of England and Wales. The AIFC,
as a financial hub in Kazakhstan, has an independent
judiciary separate from the Kazakh courts. As an
important part of the AIFC, the AIFC Court and the
IAC are set up according to the AIFC Constitutional
Statute to deal with investment disputes within the
AIFC. The IAC provides a platform for investors to
settle disputes by arbitration as an alternative to court
litigation. The TAC arbitration system constitutes
an important and special part of Kazakhstan’s
international commercial arbitration system.

Although the AIFC has only been in operation
for four years, strong business confidence in the
dispute resolution institutions of the AIFC was
shown by the volume of cases, recording 939 cases
resolved by the AIFC Court and the IAC, and 918
mediation and arbitration awards of the IAC in
2021 (Annual Report on the Activities of the AIFC,
2021). This is certainly a success for the young
AIFC. Meanwhile, given the advantages such as
flexibility and convenience that arbitration offers,
the IAC may even be more popular with investors
than AIFC Court in the future.

Overview of the AIFC arbitration system

The IAC is established by Article 14 of the
AIFC Constitutional Statute. According to the first
paragraph of Article 14, the IAC hears disputes on
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the basis of an arbitration agreement between the
parties (Constitutional Statute, 2019). In 2017, the
AIFC Arbitration Regulations (Resolution of the
AIFC Management Council, 2017) was approved by
Resolution of the AIFC Management Council and
provided the foundation for AIFC arbitration system.
The 2017 AIFC Arbitration Regulations is based on
the UNCITRAL Model Law and is more liberal than
the Kazakhstani domestic rules. In 2018, the Astana
International Arbitration Centre Arbitration and
Mediation Rules (Astana International Financial
Centre Arbitration and Mediation Rules, 2018)
were approved, by which the AIFC arbitration
system were further refined. The IAC Arbitration
and Mediation Rules were made to govern and
provide for practice and procedure in arbitration
and mediation administered at the IAC subject to
agreement of the parties to a case. Basically, these
legal documents constitute the legal framework of
the AIFC arbitration system.

The AIFC Arbitration Regulations covers the
aspects of arbitration such as scope of its application,
requirements for arbitration agreement, composition
of arbitral tribunal and its jurisdiction, conduct
of arbitral proceedings and issues concerning
recognition and enforcement of award.

An arbitration agreement is the basis and premise
of effective arbitration. The AIFC Arbitration
Regulations stipulates that there are two forms of
arbitration agreement, namely, an an arbitration
clause in a contract or in the form of a separate
agreement, and both of them shall be in writing.
The requirement that an arbitration agreement be in
writing can be met by an electronic communication
including e-mail, telegram, telex or telecopy.
Also, if an exchange of statements of claim and
defense which contains an arbitration agreement
can be considered as in the form of writing. These
provisions expand the recognizable scope of the
arbitration agreement and are more flexible and
sufficient to demonstrate the legislative technical
inclusiveness of the AIFC arbitration with respect to
the written form of the arbitration agreement.

The TAC has its own panel of international
arbitrators and mediators who are greatly
experienced, independent and impartial. Until 2021,
there are 41 arbitrators and mediators on the IAC
Panel (Annual Report on the Activities of the AIFC,
2021). The parties are free to determine the number
of arbitrators, the procedure for appointment of
arbitrators, and the procedure for challenging an
arbitrator. And similar to Law on Arbitration of
Kazakhstan, the AIFC Arbitration Regulations
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stipulates the appointment of substitute arbitrator
(Article 24) (Astana International Financial
Centre Arbitration and Mediation Rules, 2018),
which is also a feature of Kazakhstan’s arbitration
system (Lai 2015). A substitute arbitrator shall
be appointed where the mandate of an arbitrator
terminates. This substitute arbitrator system has a
positive significance for improving the efficiency of
arbitration, particularly avoiding the adverse effects
of the arbitrator’s withdrawal from the tribunal on
the arbitration process.

The jurisdiction of arbitration tribunal derives
from the arbitration agreement between the parties
and from the limitations imposed by law on the
validity of that agreement. The issue of jurisdiction
is the primary issue that must be solved in the
arbitration procedure. It is the cornerstone and
condition of the arbitration procedure. According
to Article 26 of the AIFC Arbitration Regulations,
the arbitral tribunal may rule on its own jurisdiction,
including any objections with respect to the existence
or validity of the arbitration agreement.

As one of the most important features and
principles of arbitration, party autonomy is reflected
in the arbitration procedure. The parties can agree
on most of the matters in the arbitration procedure.
Therefore, on the conduct of arbitral proceedings,
the AIFC Arbitration Regulations and the TAC
Arbitration and Mediation Rules provide sufficient
rules and procedures for the parties. For example,
expedited procedure can be conducted with the
agreement between the parties in the cases where
the amount in dispute does not exceed the aggregate
equivalent of 5 million dollars. Basically, awards
in expedited procedure should be made within 6
months from the date when the tribunal is constituted
(Article 31) (Astana International Financial Centre
Arbitration and Mediation Rules, 2018). Besides,
an emergency arbitrator may be appointed by the
IAC Chairman at the request of the parties, who
shall take temporary relief measures in the event
of an evidence, property or act emergency. As a
special remedy before the constitution of the arbitral
tribunal, the emergency arbitrator system provides
temporary relief for the parties, which helps to avoid
the risk of loss or damage of evidence and property
involved.

The arbitral proceedings are terminated by the
final award or by an order of the arbitral tribunal.
The arbitral tribunal shall decide the dispute in
accordance with rules of law chosen by the parties
as applicable to the substance of the dispute.
Such law chosen by the parties should refer to the
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substantive law of the given state, not to its conflict
of laws rules. In the absence of such agreement, the
tribunal shall choose to apply the laws that is most
appropriate according to the substance of the dispute.
The issued awards may be corrected (if there are any
errors in computation, any clerial or typographical
errors) and interpreted by the tribunal. Also, the
AIFC Arbitration Regulations provides a remedy
by setting aside an award, and the IAC award may
be set aside by the AIFC Court only. In addition, if
appropriate or requested by a party, the AIFC Court
may suspend the setting aside proceedings and the
arbitral tribunal may resume the arbitral proceedings.
In this way, it allows the arbitral tribunal to remedy
the defects in the arbitral award itself, so that the
dispute can be resolved quickly through arbitration
(Wang&Su 2022).

Factors affecting the effectiveness of AIFC
arbitration system

1.The interaction between the IAC and the
AIFC Court.

By having procedural rules that can potentially
be independent from the local legislature, the AIFC
is able to develop cross-institutional mechanisms
that are responsive to parties’ needs and market
preferences. Under the AIFC framework, the IAC
and the Court form the dispute resolution mechanism
within the Centre and play an important role in the
resolution of disputes, by which, the AIFC combines
both litigation and arbitration, as well as mediation,
to provide varieties for participants to settle their
disputes.

As can be seen from the procedural provisions,
the AIFC Court and the IAC have a close connection
in the dispute resolution procedures. Although
arbitration and litigation proceedings do not
interfere with each other, there is a close relationship
between arbitration and the judiciary. In accordance
with Article 9 of the AIFC Constitutional Statute,
the AIFC Court and the IAC are independent in
their exercise of the powers given to them, and the
AIFC Court shall not intervene except to the extent
provided in the AIFC Arbitration Regulations. The
Court do not replace arbitration, instead, the Court
is supposed to complement it and facilitate effective
arbitration, as stipulated in Article 26 of the
AIFC Court Regulations (Resolution of the AIFC
Management Council, 2017).

The Court is playing an important role in
arbitration proceedings, providing judicial support
to aid the conduct and development of the arbitration
process and / or to ensure the enforcement or
resultant arbitral awards (Dimitropoulos, 2021).

According to the AIFC Arbitration Regulations, the
Court’s support for the arbitration process can be
reflected in the following ways:

- appointment of an arbitrator(s) in the absence of
mutual consent of the parties and resolution of other
disputes related to the formation of an arbitration
tribunal, challenge, replacement of arbitrators and
termination of the functions of the tribunal;

- consideration of the issue of whether the arbitral
tribunal has jurisdiction to consider the dispute;

- enforcement of interim measures taken by the
arbitration tribunal in the territory of the AIFC;

- judicial assistance in obtaining evidence;

- consideration of a petition for the annulment of
an arbitral award;

- recognition and enforcement of an arbitral
award in the territory of the AIFC, etc.

Overall, the impact of courts on arbitration is
complex and multifaceted, and can depend on a
variety of factors, including the nature of the dispute,
and the parties involved. However, courts play a
critical role in supporting the practice of arbitration
by enforcing arbitration agreements, providing a
mechanism for challenging arbitration awards, and
clarifying the legal framework for arbitration.

Arecentcaseisagoodexample oftherelationship
between the Court and the IAC (AIFC Court
Case, 2023). In this case, the claimant submitted
an application to the AIFC Court for an anti-suit
injuction, believing that the litigation procedure in
the Specialized Inter-District Economic Court of
Karaganda Region should be dismissed. The case
was based on two seperate contracts between the
parties, one of which contained an arbitration clause,
while the other appointed to submit the dispute to
the Karaganda Court. The Justice considered that
the application should be made promptly or before
the court proceedings were too far advanced, and
there seemed not to be any substantial overlap
between the two proceedings. So the application was
dismissed. In this case, the possible overlap arises
because there are two different dispute resolution
procedures. If a substantive overlap does exist,
then does the AIFC Court have the competence to
terminate proceedings in another court and refer the
dispute to the IAC arbitration centre for resolution?
As discussed above, the Court is involved in the
consideration of the issue of whether the arbitral
tribunal has jurisdiction to consider the dispute.
In this case, the Justice took a cautious approach,
believing that both the judge and the arbitrator in the
case were capable of properly dealing with the small
overlap that might exist.
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The involvement of the Court may impose
limitations on party autuomy of arbitration, which
is one of the most important features of arbitration
procedures. In fact, the AIFC Court plays a
significant supervisory role over arbitral proceedings
to promote justice and efficiency. Confidentiality,
as one of the advantages and essential attributes of
arbitration, distinguishes arbitration from litigation
proceedings. Parties who choose arbitration as a
means of resolving their disputes are also persuaded
that it will preserve their private nature and protect
their image and reputation. However, one exception
for confidentiality of arbitration is an order issued
by the AIFC Court. According to the Article 27
(23) of the AIFC Court Rules (AIFC Court Rules,
2018), although arbitration claims are to be heard
confidentialy as a matter of principle, the Court may
order that an arbitration claim be heared in public.

It is a common practice in various countries
for courts to intervene in arbitration, both in terms
of support and assistance from the courts and in
terms of supervision and review of arbitration by
the courts. The legitimacy of court intervention in
arbitration is mainly reflected in the smooth conduct
of the arbitral proceedings and the substantive
fulfilment of the arbitral award through the respect
and guarantee of the state authorities. On the other
hand, it is also necessary to consider the problem of
the appropriateness of judicial intervention, which
means that the court’s intervention in the arbitration
should ensure the fairness, impartiality and
effectiveness of the arbitration, while at the same
time ensuring the autonomy and efficiency of the
arbitration. In fact, court assistance is helpful for the
fairness and efficiency of the arbitration process, but
excessive intervention may deviate from the parties’
need for autonomy, convenience and efficiency of
arbitration. Therefore, for the AIFC, the effective
operation of the AIFC dispute resolution mechanism
can only be achieved through a healthy interaction
and synergy between the IAC arbitration and the
Court.

Overall, the impact of courts on arbitration
is complex and multifaceted, and can depend on
a variety of factors, including the jurisdiction in
which the arbitration is taking place, the nature of
the dispute, and the parties involved. However,
courts play a critical role in supporting the practice
of arbitration by enforcing arbitration agreements,
providing a mechanism for challenging arbitration
awards, and clarifying the legal framework for
arbitration.
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2. The enforcement of arbitral awards

The effectiveness of the enforcement of the
AIFC arbitration awards depends on various factors
such as the legal framework, the institutional
capacity of the AIFC and the national courts, and the
willingness of the parties to comply with the awards.

The legal framework of the AIFC arbitration
is based on the AIFC Arbitration Regulations,
which are designed to ensure that the arbitration
proceedings are conducted fairly, efficiently, and
transparently. The regulations provide for the
recognition and enforcement of awards by the AIFC
Court and national courts in Kazakhstan, as well as
in other countries that have signed the New York
Convention on the Recognition and Enforcement of
Foreign Arbitral Awards.

The institutional capacity of the AIFC also
plays an important role in the enforcement of
arbitration awards. The AIFC has established a
panel of international arbitrators, who have the
necessary expertise and experience to resolve
complex disputes. The AIFC also has a court that
has the power to enforce arbitration awards within
the AIFC’s jurisdiction.

However, the effectiveness of the enforcement
of the AIFC arbitration awards may be affected by
the willingness of the parties to comply with the
awards. In some cases, parties may challenge the
validity or enforceability of the awards, which can
lead to delays and additional costs. Moreover, the
enforcement of the awards may also be affected by
the national courts’ willingness to recognize and
enforce them.

Under the AIFC mechanism, arbitral awards
made by the IAC should be recognized and enforced
through the AIFC courts. As can be seen through the
Orders or Judgments of the Court, the AIFC Court
supports the recognition and enforcement of IAC
arbitral awards in an objective manner, as long as
there are no circumstances in which recognition and
enforcement should be refused.

In the case between Success K LLP and Ministry
of Healthcare of the Republic of Kazakhstan in
2021, the Parites submitted two Applications, one
by Success seeking recognition and execution of the
Final Award and one by the Ministry seeking to have
the Final Award cancelled or set aside and refusal of
its recognition and enforcement on the ground that
the arbitration agreement was and is invalid under
the law of the Republic (AIFC Court Case, 2021).
Analyzing the reasons and cases submitted by the
Ministry, the Court found that the IAC arbitration
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agreement operates independently of the rest of the
Contract between the Parties, and the arbitration
tribunal was the forum with jurisdiction to determine
the wvalidity of the Contract. The recognition
and execution of the IAC arbitration award was
supported by the Court.

Overall, the effectiveness of the enforcement
of the AIFC arbitration awards depends on
multiple factors, including the legal framework,
the institutional capacity of the AIFC, and the
willingness of the parties to comply with the
awards. However, in the specific judgment of each
case, whether an arbitral award can be recognized
and enforced may require the Court to conduct a
thorough review of the merits of the case and the
relevant legal provisions.

3. The interaction between the AIFC
arbitration system and national legal system

The Court and arbitration serve different
functions and are governed by different rules, for
foreign investors, the international arbitration seems
to be more attractive since domestic courts are
perceived as institutions reflecting national tradition
and custom. So the main attractiveness of the IAC
arbitration lies in the fact that it is exempt from
the Kazakhstani Law On Arbitration. The AIFC
Arbitration Regultions is based on the UNCITRAL
Model Law and is more liberal than the Kazakhstani
domestic rules..

As can be seen, the AIFC law regulates its
relationship with the laws of Kazakhstan relatively
clearly. Under Article 4 of the Constitutional Statute
No. 438-V ZRK of 7 December 2017, the law of
the AIFC consists of the Constitutional Statute
and AIFC Acts (of which the AIFC arbitration
Regulations are one) not inconsistent with it, while
the law of the Republic of Kazakhstan only “applies
in part to matters not governed by this Constitutional
Stature and AIFC Acts”. Both IAC Arbitration and
the AIFC Court have adopted practices to respect
and protect such independence of the AIFC in the
Kazakhstani jurisdiction.

In the case between Success K LLP and Ministry
of Healthcare of the Republic of Kazakhstan in
2021, the Ministry submitted that the Law on State
Property applies direcly to invalidate the arbitration
agreement since the Ministry had to agree on the
conclusion of an arbitration agreement with the
authorized body for state property management. The
Court held that, although the Parties have chosen
the Contract to be governed by the substanstive
law of Kazakhstan, this does not directly invalidate
arbitration agreements involving state property.

The Article 8(10) of the Law on Arbitration of
Kazakhstan itself strongly supports this. Not to
mention that the AIFC Court clarified the Article
8.10 of the Law On Arbitration did not apply to
the arbitration clauses governed by the AIFC law
(Korobeinikov et al. 2022).

If, in discussing the validity of an arbitration
agreement, the provisions of substative domestic
laws are simply applied, that would circumvent and
undermine Regulation 7 of the AIFC Arbitration
Regulations, in a way which cannot have been
envisaged. This would be a violation of the principles
and original intent of the AIFC as an independent
jurisdiction in Kazakhstan.

The AIFC arbitration system operates
autonomously within the AIFC, this allows for the
creation of arbitration rules and procedures that are
tailored to meet the specific needs and expectations
of international parties conducting business within
the AIFC. The AIFC’s legal autonomy, combined
with cooperation and compliance with Kazakhstan’s
legal requirements, helps create a trusted and neutral
forum for resolving international commercial
disputes. This interaction is vital to the success of
the AIFC as an international financial and arbitration
center.

Conclusion

This article has analyzed how arbitration
functions under the AIFC legal framework: the
arbitration proceedings and three mensions that
may affect the effectiveness of the IAC arbitration
system. The IAC has been established for civil and
commercial disputes as an alternative to litigation and
has included procedures for expedited arbitration,
the appointment of emergency arbitrators, and the
resolution of investment treaty disputes. Meanwhile,
the AIFC Court plays an essential role to facilitate
effective arbitration. The AIFC Court supervises
and supports the arbitration process, in turn, the
efficiency and autonomy of the IAC arbitration
provides an favorable alternative dispute resolution
method to litigation proceedings. The IAC arbitration
awards are recognized and executed by the Court’s
orders or judgments, thus, difficulties in recognizing
and enforcing IAC arbitral awards through other
domestic courts are avoided. The dispute resolution
mechanism under the AIFC by the IAC and the Court
together also ensures the independence of the AIFC’s
jurisdiction in Kazakhstan. It is a combination of
the novelty of the practice of the AIFC scheme and
Kazakhstan’s domestic ground.
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The speedy and effective dispute reolution
mechanisms anchored within the national
legal systems has become a esential part to
attract investors. Over the years, Kazakhstan
has engaged in numerous reforms aimed at
diversification of the national economy and
encouragement of foreign direct investment
(Woolf 2019). To date, the AIFC has become
a prominent achievement not only in economic
development but also in dispute resolution
system in Kazakhstan. “The basis for building
a strong economy and a decent business climate
is a fair and impartial judicial system, which
should become the main guarantor of the
legitimate interests and rights of investors. In
the context of resolving investment disputes, |
call for the full use of the independent Astana

International Financial Centre Court and the
International Arbitration Centre”, said Kassym-
Jomart Tokayev on February 22, 2022 (Annual
Report on the Activities of the AIFC, 2021).

The focus of the AIFC dispute resolution
mechanism should be to provide efficient,
convenient and reliable dispute resolution by
practising international leading edge standards
and practices. The IAC arbitration should ensure
the realization of the maximum scope of party
autonomy while ensuring fairness and justice. It is
expected to give full play to the advantages of AIFC
based on extraterritorial laws, and provide a friendly
investment environment for attracting investors. The
AIFC arbitration will have to prove and justify why
it is the best choice for local and foreign investors to
resolve the disputes.
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