ISSN 1563-0366, eISSN 2617-8362 3ay cepusichl. Ne2 (110). 2024 https://bulletin-law.kaznu.kz

IRSTI 10.15.91 https://doi.org/10.26577/JAPJ2024-110-b-04

A.Zh. Tussupova" "=, D.M. Baimakhanova

Al-Farabi Kazakh National University, Kazakhstan, Almaty
*e-mail: alma_gul t@mail.ru

THE PLACE AND ROLE OF DECISIONS OF THE CONSTITUTIONAL
COURT OF THE REPUBLIC OF KAZAKHSTAN IN THE SYSTEM
OF SOURCES OF CONSTITUTIONAL LAW

The article examines the significance and relevance of decisions made by the Constitutional Court
of Kazakhstan within the context of the country’s constitutional legal system.

This topic’s theoretical and practical significance is determined by the revival of the constitutional
control institution in the Republic of Kazakhstan, which is an important factor in changing the country’s
legal system. This allows us to consider the role of constitutional justice decisions as a source of law and
their legal force and scope.

The decisions of the Constitutional Court of the Republic of Kazakhstan play a significant role in
the legal regulation of public affairs. Certain categories of decisions by the Constitutional Court, such as
those that address compliance with the Kazakhstani Constitution, laws, and other regulatory legal acts,
as well as those issued in response to complaints from citizens or requests from courts regarding the
constitutionality of specific laws, are considered part of the system of constitutional law in Kazakhstan.
These decisions serve to clarify and interpret the provisions of the Kazakh Constitution.

The issue of the role of decisions by the Constitutional Court as a source of constitutional law is
an important one, as there are two opposing approaches to this issue. According to the first approach,
the Constitutional Courts are law enforcement agencies that do not create new legal norms. However,
according to the other approach, along with their law enforcement role, the Constitutional Courts also
engage in law-making, and many of their decisions have a normative significance, making them a source
of law, including constitutional law.

The authors of the article discuss the special status of the Constitutional Court as an institution of
constitutional review, the importance of the decisions it makes, their unique legal characteristics, as well
as their position and role within the system of sources of constitutional law.

Key words: Constitutional Court, source of law, source of constitutional law, system of sources of
constitutional law, normative legal act, judicial precedent, hierarchy of normative legal acts.
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OA-Dapabu atbiHAaFbl Kasak YATTbIK, yHMBepcuTeTi, KasakcTtaH, AAmarsi K.
*e-mail: alma_gul_t@mail.ru

KasakcraH Pecny6ankacbl KoHCTUTYUMSABIK COTbl LUELLIMAEPIHIH,
KOHCTUTYLMSIABIK, KYKbIKTbIH, KaiHap KO3Aepi XYHecCiHAeri OpHbl MEH POAi

Makara KasakcrtaH PecnyOGAMKaCbIHbIH KOHCTUTYLMSIAbIK, KYKbIK Ke3aepi >kyneciHaeri KP
KoHctutyumsabik, CoTbl LIELWiMAEPIHIH OPHbI MEH POAIH 3epTTeyre apHaAfaH.

TakbIpbINTbiH TEOPUSAbIK, >KOHE MNPaKTUKaAAbIK, MaHbI3AbIAbIFbI KasakctaH Pecny6AmkacbiHaa
KOHCTUTYLMSABIK, GaKblAQy MHCTUTYTbIH >XaHFbIPTY YATTbIK, KYKbIKTbIK, XKYMEHi ©3repTyAeri MaHbi3Abl
hakTop GOAbIN TaObIAATBIHALIFbIMEH ailiKblHAAAAAbI, OYA KoHcTUTyumsabik, COT Tepeairi opraHaapbl
LWewWwiMAEPIHIH KYKbIK, K&3i peTiHAETi POAI TypaAbl, COHAAM-aK, OAAPAbIH 3aHADIK, KYLLT MEH KOAAAHbIAY
asiCbl TypaAbl MOCEAE KOIOFa MYMKIHAIK 6epeai.

KOHCTUTYLMSABIK, COT LWeliMAEPiHIH, KOHCTUTYUMAABIK, KYKbIKTbIH KaHap Ke3i peTiHAeri peAi
MaCeAeci ©3eKTi 60AbIN TabblAaAbl, OITKEHI aTaAFaH MBCEAEre KOAAAHbICTaFbl TOCIAAEP KYPT Kapama-
Kanwbl 60AbIN TabblAaabl: GipiHWi TociAre coikec KOHCTUTYLUMSABIK, COTTap — OYA KYKbIKTbIH >KaHa
HOPMaAapbIH >KacaManTbIH KYKbIK, KOpPFay OpraHAapbl; eKiHwiciHe ceikec, KOHCTUTYUMSIABIK, CcOTTap
KYKbIK LIbIFAPYMEH KaTap 3aH LIblFapyMeH A€ alHaAbICaAbl, SFHU OAAPAbIH KenTereH LielimMAepi
HOPMaTUBTIK MBHre ue, KyKbIKTbIH, OHbIH ilIiHAE KOHCTUTYLMSABIK, KYKbIKTbIH KalHap Ke3AepiHe
aMHaAaAbl.

Makanra aBTopAapbl KoHCTUTYUMsIAbIK, COTTbIH KOHCTUTYLMSIAbIK, OaKblAdy OpraHbl peTiHAEri
epeklle MopTebeciH, OA KabblAAaraH aKTIAEPAIH MaHbI3AbIAbIFbIH, OAAPAbIH epeKklle KYKbIKTbIK,
KaCMeTTepiH, COHAAM-aK, KOHCTUTYLMSIAbIK, KYKbIK, KO3AEPi XKYMECIHAEr i OHbIH LLEeLiMAEPiHiH OPHbI MeH
POAIH KapacTbipaAbl.
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MecTo 1 poab peluennit KoHctutyumonHoro cyaa Pecny6ankn Kasaxcran
B CUCTeMe UCTOYHUKOB KOHCTMTYLLMOHHOIO NnpaBa

CraTbg nocegLeHa n3yveHuio Mecta n poan pelternin KoHctutyumoHHoro Cyaa PK B cucteme
MCTOYHMKOB KOHCTUTYLIMOHHOTO npaBa Pecny6ankm KasaxcraH.

TeopeTnyeckas M npakTMyeckas 3HAUYMMOCTb TEMbl OMPEAEASETCS TeM, YTO BO3POXKAEHWE B
Pecny6anke KaszaxctaH MHCTUTYTa KOHCTUTYLIMOHHOTO KOHTPOAS SIBASIETCSI BaXkKHbIM (haKTOPOM B
M3MEHEHNN HALLMOHAAbHOM MPABOBOM CUCTEMbI, YTO MO3BOASIET MOCTABUTb BOMPOC O POAMU peLLEHUH
OpraHoB KOHCTUTYLIMOHHOIO MPaBOCYAMS KaK MCTOYHMKA MpaBa, a TakxkKe 06 MX IOPUAMYUECKON CUAE U
chbepe aencTeus.

Pewenns KoHctutyumonnoro Cyaa Pecnyb6ankm KasaxctaH mrpatoT GOAbLLIYIO POAb B MPABOBOM
peryAMpoBaHumn o6LeCTBEHHbIX OTHOLWeHUI. OTAEAbHbIE BUAbI MOCTAHOBAEHWI KOHCTUTYLIMOHHOMO
Cyaa PK (coaep>kawume noaoxkenns o cootsetctBum KoHcTuTyummn PK 3aKOHOB, MHbIX HOPMATMBHbIX
MPaBOBbIX aKTOB; BbIHECEHHbIE Ha OCHOBAHWM NMPOBEPKN KOHCTUTYLIMOHHOCTU 3aKOHOB, MPUMEHEHHbIX B
KOHKPETHOM AEAE M0 aAo6am rpaxkAaH MAM Mo 3anpocam CyAOB, a TAKXKe COAEpIKaLLME pasbsiiCHEHUE U
ToAKOBaHMe Hopm KoHcTuTyumm PK), kak pa3HOBMAHOCTb peLLeHnin, OTHOCITCS K CUCTEME UCTOUYHMKOB
KOHCTUTYLMOHHOro npasa PK.

lNpobaema poan pewnerunin  KoHnctutyumoHHoro Cyaa Kak MCTOYHMKOB  KOHCTUTYLIMOHHOTO
npaBa SIBASETCS aKTyaAbHOM, TaK Kak CyLECTBYIOLIME MOAXOAbl K YKa3aHHOW MpobAeme sBASIOTCS
pe3ko MPOTMBOMOAOXHBIMW: COFAQCHO MEPBOMY MOAXOAY, KOHCTUTYLIMOHHbIE CYAbl — 3TO OpraHbl
NMPaBONPUMEHEHUS], HE CO3AQIOLLIME HOBbBIX HOPM MPaBa; COrAQCHO BTOPOMY, HapsiAy C MPaBONpUMEHEHEM
KOHCTUTYLIMOHHbIE CYAbl 3aHMMAIOTCS Takyke MpPaBOTBOPYECTBOM, T.€ MHOIME MX PEeLUeHUs UMetoT
HOPMAaTMBHOE 3Ha4YeHMe, CTAHOBSITCS MCTOUYHMKAMM NPaBa, B TOM YUCAE M KOHCTUTYLIMOHHOrO npasa.

ABTOpbI paccmaTpmBatoT 0cobbin ctatyc KoHctutyumonHoro Cyaa Kak opraHa KOHCTUTYLIMOHHOTO
KOHTPOASI, 3HAaUEHME MPUHUMAEMbIX UM aKTOB, MX 0COObIE IDPUAMYECKME CBOMCTBA, a TAaKXKE UX MECTO

1 PpOAM €ro peLueHm?l B cncreme MCTOYHMKOB KOHCTUTYLUMOHHOIO Mnpasa.
KAroueBble caoBa: KOHCTMTyLI,l/lOHHbll;l CyA, MCTOYHUK MpaBa, NCTOYHNUK KOHCTUTYUMOHHOIO Npaea,
cncremMma MCTOYHMKOB KOHCTUTYUMOHHOIO MNpaBa, HOpMaTVIBHO—HpaBOBOVI akKT, CyAe6HbIVI npeueAeHT,

nepapxma HOpMaTnBHO-TIPABOBbIX aKTOB.

Introduction

The constitutional reform that took place in
Kazakhstan in 2022 reinstated the activities of the
Constitutional Court of the Republic of Kazakhstan,
which had been suspended after the adoption of the
Constitution in 1995. The court resumed its opera-
tions on January 1st, 2023 (https://akorda.kz/ru/o-
provedenii-5-iyunya-2022-goda-respublikanskogo-
referenduma-545131).

As noted by the renowned Kazakh scientist
Aitkhozhin K. K., the main feature of the current
constitutional process is the fact that legislation is
designed to reflect the fundamental goals and char-
acteristics of the transformed Kazakh society, in ac-
cordance with the provisions of the Basic Law, and
to actively contribute to the formation of a demo-
cratic and law-based state (https://online.zakon.kz/
Document/?doc_id=1005029).

The legal status of the Constitutional Court is
defined in Section VI of the Constitution of the
Republic of Kazakhstan (https://online.zakon.kz/
Document/?doc 1d=39441762), as well as in the
Constitutional Law of the Republic of Kazakh-
stan on the Constitutional Court, dated Novem-
ber 5, 2022, No. 153-VII (https://online.zakon.kz/
Document/?doc_1d=39441762).

Currently, the Constitutional Court is one of the
most significant components of the judicial system
and state power in the Republic of Kazakhstan.

The restoration of the constitutional justice
institution is an important factor that influences the
legal system of the state.

At the same time, there is no unified approach
among domestic legal scholars in understanding the
legal nature of the decisions of the Constitutional
Court and in conducting conceptual studies on the
place and role of these decisions in the system of
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sources of constitutional law in the Republic of
Kazakhstan.

In our view, in the context of establishing the
rule of law in Kazakhstan and developing civil
society, it is important to study a new type of source
of constitutional law — the acts of the Constitutional
Court — and their place within the system of
constitutional law.

The national legislation of the country sets out
the procedure for the issuance of regulatory legal
acts, amendments, additions and their cancellation.
According to Yu.A. Tikhomirov, this process of
law-making takes place within predetermined
legal parameters, reflecting the unity and diversity
of legal acts and their interrelationships with each
other (Tikhomirov 2010: 73).

In accordance with Article 4 of the Constitution
of the Republic of Kazakhstan, the current
legislation in the country is based on the provisions
of the Constitution, relevant laws, other regulatory
legal acts, international treaty obligations and other
commitments of the Republic, as well as decisions
of the Constitutional and Supreme Courts (https://
online.zakon.kz/Document/?doc_id=1005029).

Russian scientists, including S. A. Avakyan,
N. V. Vitruk, O. E. Kutafin, S. A. Karapetyan,
N. V. Svechnikova, V. V. Zakharov, and K. V.
Demchenkov, have all addressed issues related to
the decisions of the Constitutional Court as a source
of constitutional law.

In Russian legal scholarship, the study of
sources of national legislation is not a novel
topic — some aspects of it have been addressed
in a number of academic articles, monographs,
and textbooks, although mainly in relation to the
implementation of statutory legal acts. The studies of
M.T.Baymakhanov, S.Z. Zimanov, S.N.Sabikenov,
V.A. Kim, G.S.Sapargaliev, A.K. Kotov,
0O.K.Kopabaev, E.B. Abdrasulov, S.Uzbekuly,
S.A.Tabanov, V.A. Malinovsky, K.K.Aitkhozhin,
AA. Chernyakova, S.K. Amandykova,
Yu.V.Maltseva, R.T. Okusheva, Zh.U. Tlembayeva
and K.B. Ertuganova have highlighted the problems
of formation and development of certain types
of constitutional law sources in the Republic of
Kazakhstan.

However, unfortunately, the issues related to the
nature and content of decisions of the Constitutional
Court of the Republic of Kazakhstan as a source of
constitutional law in the Republic have not been
adequately studied in Russian legal literature.

The lack of clarity in understanding the legal
basis for the decisions of the Constitutional Court
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could have a negative impact on the entire law en-
forcement system as a whole and hinder the devel-
opment of a coherent approach to law enforcement.

We believe that this is due to the relatively short
duration of the functioning of the constitutional
justice institution in our country. Since there is no
unified approach towards understanding the essence
of this institution and its decisions, and due to the
importance of the issue under consideration, as well
as the fact that legislation on the Constitutional Court
of the Republic of Kazakhstan is being periodically
amended, we believe that discussing this topic is
timely and relevant.

In this regard, I would like to agree with the
opinion of Russian scientist V.E. Chirkin, who states
that «unduly delaying the process of establishing a
new system of constitutional law sources, as has
occurred in Russia since the adoption of the 1993
Constitution, does not contribute to enhancing
constitutional stability and legal certainty, nor does
it create a state governed by rule of law» (V.E.
Chirkin 1996:60).

Based on this, it is necessary to determine the
place and role of the decisions of the Constitutional
Court of the Republic of Kazakhstan within the
system of sources of constitutional law and their
position in the hierarchy of regulatory legal acts in
the Republic of Kazakhstan, in view of the expansion
of powers of the constitutional review body under
consideration and the increasing importance of
acts adopted by it within the mechanism of legal
regulation of public relations.

Results and discussion

The sources of constitutional law are legal
documents that establish and give legal force to
constitutional and legal norms that regulate public
relations and are the subject matter of constitutional
law.

In this regard, I would like to agree with the
opinion of Russian scholar N.V. Vitruk, who
states that «the decisions and legal positions of the
Constitutional Court of the Russian Federation are
a source of constitutional law and complement its
content» (Vitruk 2001:89).

According to O.E. Kutafin, sources of
constitutional law serve three main functions.
Firstly, they represent the decisions of law-making
bodies that create, amend, or repeal constitutional
law norms. Secondly, they provide the form in
which these norms appear in real life and from
which knowledge about current constitutional law
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can be derived. Thirdly, they establish the basis for
the content and form of legal sources for all other
branches of law (Kutafin 2002:18-19).

To wunderstand the system of sources of
constitutional law, it is necessary to know: a) what
components this system comprises and b) how these
components are interrelated.

The concept of a «system» can be defined as a
«bounded set» of interconnected elements that form
an integrated whole. Each element is an integral part
of this system and contributes to its overall function
(Alekseev 2003: 341).

Thus, a system can be described as a whole
composed of parts, or a group of elements that
interact and interconnect with each other to form
a cohesive whole (Philosophical Encyclopedic
Dictionary 1983: 610).

The system of sources of constitutional law
should be analyzed according to the following
criteria:

1) the composition of the sources;

2) the ratio of sources by legal force;

3) subjects of legal expression of will;

4) the prospects of historically formed sources
of law for the development of the national legal
system.

Let’s take a look at the place of rulings from the
Constitutional Court of Kazakhstan in the system of
sources of constitutional law.

According to Article 55 of the «Law on the
Constitutional Court of the Republic of Kazakhstan”,
the decision of the Court is an act that is adopted at its
meetings (https://online.zakon.kz/Document/?doc
1d=39441762).

The decisions of the Constitutional Court can
be divided into two categories: final decisions that
exercise the court’s constitutional powers, and other
decisions that exercise other powers. These decisions
are an important part of the system of sources for
constitutional law in Kazakhstan and need to be
understood within the context of the overall system.

When discussing the decisions of the Kazakh
Constitutional Court as a source of constitutional
law, it is important to understand their role within
the broader system and how they relate to other
components.

There are two ways to view the decisions of the
Kazakhstan Constitutional Court: broadly, as a type
of legal source, or more specifically, as a specific
type of decision that exercises certain powers.

In a broad sense, decisions made by the
Constitutional Courtof Kazakhstan can be considered
a type of act. In a narrower sense, these decisions

include only those related to organizational matters
of the court’s operations, as per Article 55 of the
«Law on the Constitutional Court of Kazakhstany.

While these decisions cannot be classified as
a source of law in a strict sense, they do play a
significant role in the functioning of the court. The
formal legal definition of sources of law includes
forms of expression for legal norms, which are
not present in decisions concerning organizational
matters. Instead, these decisions have a specific
target audience and address specific situations.

In a broad sense, the decisions of the
Constitutional Court of the Republic of Kazakhstan
can be divided into several categories:

1. Regulatory resolutions that are an integral part
of the current law of the Republic of Kazakhstan;

2. Messages;

3. Conclusions;

4. Resolutions

Normative resolutions, conclusions, and
messages refer to the final decisions of the
Constitutional Court.

Messages from the Constitutional Court: In
accordance with paragraph 6 of Article 53 of the
Constitution, the Constitutional Court, based on the
results of its analysis of constitutional proceedings,
sends an annual message to Parliament regarding
the state of constitutional law in the country. During
the preparation of this message, the Court may
request the necessary documents and information
from relevant government agencies and officials.

After reviewing the draft message at a
meeting, the text is finalized and approved by
the Constitutional Court.The conclusion of the
Constitutional Court of the Republic of Kazakhstan
on the matter is its final decision regarding the
compliance with the constitutional procedures in
cases provided for in Articles 47(1) and (2) of the
Constitution. Before the Parliament of the Republic
can decide on the early removal of the President,
the Court has made a final decision on whether
or not to remove the President from office. The
definitions in the Law «On the Constitutional Court
of the Republic of Kazakhstan» do not apply to final
decisions. However, in paragraph 2 of Article 55,
they are referred to as «other decisions» that exercise
other powers of the Constitutional Court.

The content of these definitions mainly relates
to procedural matters. At the same time, some
definitions may be significant for ensuring the
legality and creating conditions for the smooth
implementation of constitutional and legal
principles.
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A unique aspect of the definitions is that, in
cases where an appeal is refused or proceedings are
terminated in a particular case, they provide detailed
information about the legal positions taken by the
Constitutional Court in previous resolutions and
rulings on similar matters.

The decisions of the Constitutional Court
provide legal interpretations not only in procedural
matters, but also in substantive ones (Lazarev 2003:
52).

Based on the features that are characteristic
of the acts adopted by the Constitutional Court of
Kazakhstan, we can conclude that resolutions have
the qualities of a source of law.

This is supported by the competence of the
court as established in Article 23 of the «On the
Constitutional Court of the Republic of Kazakhstan
law, which allows the court to adopt decisions on
various issues with different legal natures.

Therefore, the problem of classifying each type
of decision as a source of constitutional law must be
solved on a case-by-case basis.The special position
of decisions of the Constitutional Court in the system
of sources of constitutional law primarily stems
from the fact that it is the only body authorized to
officially interpret the provisions of the Constitution
in accordance with Paragraphs 4 and 5 of Article 72
of the Basic Law.

In this regard, I would agree with According to
E.B. Abdrasulov, procedures for the interpretation of
legal norms should be understood as a set of actions
performed by a specific subject in a strict sequence
and system. These actions are appropriately designed
and presented to the addressees of legal regulations.
The interpretation process is not just a simple set
of steps, but it is often formalized by legislation,
either directly or indirectly, through the provision
of a causal interpretation of legal and constitutional
norms in the context of various constitutional control
functions (https://online.zakon.kz/Document/?doc
1d=1030734).

The powers of the Constitutional Court of the
Republic of Kazakhstan include reviewing laws
adopted by the Parliament, resolutions of the
Parliament before they are signed by the President,
and international treaties before their ratification
to ensure compliance with the Constitution of the
Republic. The court also gives an opinion in cases
specified in Article 47, paragraphs 1 and 2, of the
Constitution.

At the request of the President of the Republic
of Kazakhstan and the Chairmen of the Senate
and Mazhilis, as well as at least 1/5th of the total

46

number of deputies in the Parliament, and the Prime
Minister and the Constitutional Court:

1. In case of any dispute regarding the
correctness of elections of the President of the
Republic or deputies of Parliament, or the holding
of a republican referendum, this body will resolve it.

2. It will also consider appeals from the President
of the Republic in matters specified in paragraph
10-1 of Article 44 of the Constitution, as well as
from the courts in matters covered by Article 78 of
the same document.

As K.Mami points out, the study of the practice of
constitutional reform over the past decade has shown
that there has been an international trend towards
expanding citizens’ access to constitutional controls
in order to protect their rights against the application
of laws that conflict with the Constitution. This has
been done both by granting individuals and legal
entities the right of direct appeal to constitutional
justice bodies, and by providing for indirect appeals
through courts, ombudsmen, the Prosecutor General,
and other entities. These approaches have also been
implemented in Kazakhstan (Mami 2022: 3).

According to the complaints of citizens, the
Constitutional Court reviews the compliance of the
normative legal acts of the Republic of Kazakhstan
that directly affect their rights and freedoms, which
are enshrined in the Constitution, with the provisions
of the Constitution.

Based on the requests of the Prosecutor General
of the Republic, the court considers the issues
specified in paragraphs 3) and 4) of paragraph 1 of
Article 72 of the Constitution of the Republic of
Kazakhstan as well as the regulatory legal acts of
the country for their conformity with the main law
of the state.

Furthermore, the court reviews regulatory legal
acts that affect the rights and freedoms of human
and citizens enshrined in the Constitution in order
to ensure their compliance with the principles of the
Constitution of the Republic.

The decision of the Constitutional Court, adopted
in response to a complaint regarding the violation
of citizens’ constitutional rights and freedoms, is
binding on the parties to the dispute itself. It will
also be binding on other relevant parties who may be
affected by this decision in the future. That is, other
parties who were not involved in the original case
will be required to take the Constitutional Court’s
decision into account in their own legal proceedings.

As the Chairman of the Constitutional Court,
E. Asimova notes that by appealing to the court,
citizens contribute to the restoration of justice and
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legality (https://www.gov.kz/memleket/entities/
ksrk/press/news/details/577716?lang=ru).

Thus, these powers make the Constitutional
Court an institution whose decisions are of great
importance, as they cannot be challenged by other
state authorities and apply throughout the entire
territory of the Republic of Kazakhstan.

The Constitutional Court of the Republic of
Kazakhstan carries out the official interpretation of
the Constitution, making decisions that are essential
to the completeness of the text. Other state bodies
are not allowed to interpret constitutional norms that
have already been interpreted by the Constitutional
Court.

According to Article 74 of the Constitution of
the Republic of Kazakhstan, laws and international
treaties that are inconsistent with the constitution
of the country cannot be signed or ratified. These
laws and other legal acts that are recognized as
unconstitutional, including those that infringe on the
rights and freedoms enshrined in the constitution,
are canceled and not subject to application after the
Constitutional Court has issued a decision or the
date specified by it.

The Constitutional Court has adopted aresolution
concerning the inconsistency of a legal act with the
Constitution of the Republic of Kazakhstan and the
violation of the constitutional rights and freedoms
of citizens. As a result, the unconstitutional act has
been canceled.

The Constitutional Court is not able to
independently amend such acts. However, the
competent State bodies have an obligation to
do so. Until the relevant changes are made to the
legislation, the decision of the Constitutional Court
will serve as the legal basis for decision-making in
that specific area of public affairs.

Conclusion

The role of the Constitutional Court in the
system of sources of constitutional law can be
understood in two ways: first, by considering the
nature of this institution; and second, by analyzing
the specifics of the decision-making process and the
legal significance of its decisions.

Let’s take a look at the system of sources of
constitutional law in the Republic of Kazakhstan.

The Constitution of the Republic of Kazakhstan,
adopted in 1995, is the most important legal
document in our country.

We believe that the special status of the
Constitutional Court, as a body responsible for

ensuring the constitutionality of acts, the importance
of the decisions it makes, their unique legal
properties, including their binding, final, immediate,
and irreversible nature, and the legal implications
of their application, justify placing them above
the Constitution of the Republic of Kazakhstan
and the Law on Amendments and Additions to the
Constitution of Kazakhstan.

In accordance with paragraph 3 of Article 4 of
the Constitution of the Republic of Kazakhstan,
ratified international treaties take precedence over
national laws. The procedures and conditions for
the implementation of international treaties on the
territory of Kazakhstan, which the country is a party
to, are determined by its legislation.

Article 72 of the Constitution of the Republic
of Kazakhstan provides for the right to review
international treaties before they are ratified in
order to ensure their compliance with the country’s
Constitution. According to Article 74, international
treaties that are found to be inconsistent with
the Kazakhstani Constitution may not be signed
or ratified, and therefore, cannot be put into
effect (https://online.zakon.kz/Document/?doc_
1d=1005029).

Thus, since the Constitutional Court of the
Republic of Kazakhstan may recognize a ratified
international treaty to be inconsistent with the
country’s Constitution, the legal force of its decision
may be higher than that of other national laws. At
the same time, internationally recognized legal
documents such as the Universal Declaration of
Human Rights and the International Covenants on
Human Rights have a special status and always take
precedence over national legislation, including the
country’s constitution.

As for constitutional laws, the legal status
of the Constitutional Court is established by the
Kazakhstan Law «On the Constitutional Court of
the Republic of Kazakhstany. Articles 23 and 72 of
this law, as well as the Constitution of the Republic
of Kazakhstan, do not provide for the possibility
of checking the compliance of constitutional laws
with the constitution of the country. Instead, the
Constitutional Court examines laws passed by
Parliament for compliance with the constitution
before they are signed by the president. Based on
this understanding, all kinds of laws are included in
the term «lawsy.

Consequently, the constitutional law itself
establishes the possibility for the Constitutional
Court of the Republic of Kazakhstan to block the
enforcement of laws that are in conflict with the
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Constitution. This confirms the supreme legal
authority of the decisions of the Constitutional Court
over other laws in the country.

Based on this, we believe that the system of
sources of constitutional law can be summarized as
follows:

1. Declaration of State Sovereignty of the
Kazakh SSR

2. The Constitution of the Republic of
Kazakhstan of 1995

3. The law amending and supplementing the
Constitution

4. Normative resolutions of the Constitutional
Court of the Republic of Kazakhstan

5. Ratified international treaties of the Republic
of Kazakhstan regulating constitutional and legal
relations

6. Constitutional laws of the Republic of
Kazakhstan

7. Consolidated laws, laws of the Republic
of Kazakhstan, temporary resolutions of the
Government of the Republic of Kazakhstan having
the force of law

8. Resolutions of the Parliament of the Republic
of Kazakhstan and its Chambers

9. Decrees of the President of the Republic of
Kazakhstan

10. Resolutions of the Government of the
Republic of Kazakhstan

11. Resolutions of the Central Election
Commission of the Republic of Kazakhstan

12. Decisions of maslikhats, resolutions of
akimats, decisions of akims.

The Declaration of State Sovereignty of the
Kazakh Soviet Socialist Republic has historical
significance and occupies a special place among the
sources of constitutional law [20].

In constitutional law, a «declarationy is a solemn
and political legal act that emphasizes its importance
for the state and its people.

A specific feature of these declarations is the
broad nature of the provisions they contain, which
necessitate additional legislative regulation.

The constitutional significance of the 1990
Declaration was first highlighted in 1991 by G.S.
Sapargaliyev. He stressed that it is an important
source of the legal system in the republic. The
scientist also emphasized the special significance
of this document as a source of constitutional law.
Although the Declaration was adopted during
the existence of the Soviet Union, it proclaimed
principles of sovereignty that were later enshrined
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in the Constitutional Law on State Independence of
Kazakhstan (1991) and the Constitutions of 1993 and
1995, among other constitutional acts (Sapargaliyev
2002: 4).

The historical significance of the 1990
Declaration lies primarily in the fact that it designated
the statehood of Kazakhstan, which has a centuries-
long history, culture, and established state and legal
traditions. This declaration was adopted in order to
consolidate and guarantee the sovereign rights of
Kazakhstan in all spheres of society and ensure the
full-fledged political, socio-economic, and spiritual
development of its people (Avakian 2010: 25).

It should be noted that current legislation in the
Republic of Kazakhstan does not include this type
of regulatory legal act. The Declaration of 1990 is
the only such document adopted in Kazakhstan at
the beginning of a new stage of its development and
it is not included in the list of sources of current law
in the Republic contained in paragraph 1 of Article
4 of the Constitution of Kazakhstan.

The Law of the Republic of Kazakhstan «On
Legal Acts» does not mention the declaration
within the hierarchy of regulatory legal acts in the
Republic of Kazakhstan (https://online.zakon.kz/
Document/?doc_id=37312788).

Declarations, although they are legal documents,
act mainly as declaratory documents. They are
similar to the preambles of constitutional acts in many
ways. Even when a regulatory function is assigned
to a declaration, its implementation is usually short-
lived, as the declaration is either incorporated into
the text of the constitution or another legislative
act, or it is replaced by another constitutional act. In
these cases, possible simultaneous reference to both
the norms of the constitution (or another act) and
the provisions of the declaration may be ineffective.

Declarations can serve as sources of
constitutional and legal theory, as they allow us to
trace how the political objectives of the state, as
stated in these documents, are implemented in its
normative activities.

Thus, the decisions of the Constitutional Court of
the Republic of Kazakhstan play an important role in
the legal regulation of public relations. Some types
of decisions by the Constitutional Court (containing
provisions on compliance with the Constitution with
laws and other regulatory legal acts; issued based
on checking the constitutionality of laws applied
in a particular case upon complaints from citizens
or upon request of courts, as well as providing
explanation and interpretation of the norms of the
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Constitution), as a type of decision, can be attributed
to the system of sources of constitutional law in
the Republic of Kazakhstan. At the same time, in
terms of their position in the hierarchy of sources of
constitutional law, these documents will be placed
below the Constitution of the Republic of Kazakhstan
and the Law on Amending and Supplementing the
Constitution of the Republic of Kazakhstan, while
being above all other sources of constitutional law.

In this regard, I would like to agree with the
opinion of S.A. Karapetyan that the decisions of
the Constitutional Court serve as a special national
source of constitutional law (Karapetyan 1998).

Sapargaliev G.S., emphasizing that the sources
of national law in Kazakhstan include the normative
legal acts listed in paragraph 1 of Article 4 of the
Constitution of the Republic of Kazakhstan, notes
that not all types of these acts are considered to be
sources of constitutional law (Sapargaliev 2002: 6).

Considering the place of the normative decisions
of the Constitutional Court within the national legal
system of the Republic of Kazakhstan, the following
should be noted.

The types of sources of national law in
Kazakhstan are defined in the Constitution of the
country and the Law on Legal Acts, which was
adopted on April 6, 2016 (No. 480-V). This law
establishes the hierarchy of legal acts and optimizes
the procedures for their adoption and entry into
force. Normative resolutions of the Constitutional
Court are not included in the hierarchy of normative
legal acts defined by Article 10 of this law (https://
online.zakon.kz/Document/?doc_id=37312788).

In this regard, we would like to draw your
attention to the fact that, despite the potential for
new legal norms to be seen in decisions of the
Constitutional Court interpreting the Constitution
of the Republic of Kazakhstan, the overall
characteristics of these decisions do not allow them
to be considered as normative acts.

Thus, in accordance with Article 1 of the Law
of the Republic of Kazakhstan «On Legal Acts», a
regulatory legal act is a written, official document
of a prescribed form, adopted by a republican
referendum or an authorized body, that establishes,
amends, supplements, terminates or suspends the
effect of legal norms (https://online.zakon.kz/
Document/?doc i1d=37312788).

Thus, the following features are characteristic of
the normative legal act:

1) itacts as a source of law aimed at establishing,
repealing or changing legal norms;

2) it is a form of existence of legal norms.

We believe that the decision of the Constitutional
Court of the Republic of Kazakhstan, which finds
the rule of law unconstitutional, although it meets
the basic criteria for a normative act (the uncertainty
of the addressee, the possibility of repeated
application, and action regardless of changes or
termination of individual legal relations), cannot be
considered a normative act, as such a decision by the
Constitutional Court in all cases is not intended to
regulate social relations but rather has a protective
nature. The purpose of the Constitutional Court is
to invalidate unconstitutional norms. The decision
in question invalidates the specific norm, but it does
not create new «positive» regulatory legal norms.
In cases where there is a gap in the legislation, the
Constitution of the Republic of Kazakhstan serves
as the direct regulator after the decision has been
made.

The Constitutional Court does not have the
authority to make decisions on its own initiative,
which is not typical of bodies that issue normative
acts. Instead, the activity of the Constitutional Court
is derived, and it requires a subject to verify its
decisions.

The purpose of a regulatory act is to apply it to
specific circumstances or situations. The decision
of the Constitutional Court may be insufficient to
resolve a particular situation, as it may not provide
the necessary regulatory norms. In addition, the
decision does not formally cancel the act, but rather
contributes to its invalidation, not only of a specific
legal rule, but also of a norm with certain content.
Therefore, the scope of its impact differs from that
of an act that repeals a specific provision.

The recognition of the nature of regulatory
acts through court decisions directly contradicts
the principle of separation of powers. The decision
of the Constitutional Court is based on a specific
individual case, which is not related to a legislative
initiative.

The decision is made by the Constitutional
Court in a specialized procedure. The entry into
force of the decision does not depend on the
moment of publication. As a result of this decision,
it is possible to invalidate normative acts at various
levels. However, this does not mean that the legal
force of the decision changes in each specific case.

Thus, it can be concluded that the legislator’s
decision not to include decisions of the Constitutional
Court in the existing hierarchy of normative acts, as
established in Article 10 of the Law of the Republic
of Kazakhstan «On Legal Actsy, is correct. The acts
of the Constitutional Court should not be considered
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as a single-level, because the system of normative
acts has a hierarchical structure. Including acts of
the Constitutional Court in this system would violate
its necessary integrity and unity.

The correctness of this conclusion can be
supported by the findings of the Russian scholar
Avakian S.A., who argues that the decisions of
constitutional courts do not follow the typical process
of formalizing legal norms as seen in modern legal
systems. Therefore, it is unlikely that the typology
of regulatory measures for public relations can be
applied to the rulings of constitutional courts. As a
result, a decision of the Constitutional Court may
not have the same formal characteristics as a law,
such as articles, paragraphs, chapters, or sections
(Avakian 2010: 383).

The Constitutional Court of the Republic of
Kazakhstan is not a court of general jurisdiction. Like
other judicial bodies, it is an enforcement agency. It
cannot perform the functions of a legislative body,
which fall within the jurisdiction of the Parliament
of the Republic.

In this regard, we can also cite the Constitutional
Court of the Russian Federation as an example. As
N.V. Svechnikova points out, the court is not a
legislator per se, but when it has to recognize that the
provisions of a law being considered do not comply
with the Constitution of the Russian Federation and
thus terminate their operation, it creates a gap in the
legislation.

In such situations, the Constitutional Court, by
issuing its legal opinion, partially fills the gap until the
relevant legislation is adopted. While the court does
not replace legislators, it actively participates in the

legislative process and contributes to the formation
of positive constitutional law (Svechnikova 2009).

The decisions of the Constitutional Court of
Kazakhstan, which establish the unconstitutionality
of certain legal norms, cannot be considered as
judicial precedents. They cannot replace the law
when resolving specific cases and cannot justify
court decisions exclusively, as is the case with the
institution of precedent in countries with an Anglo-
Saxon legal system. A judicial precedent is a binding
decision on a particular case that must be followed
by courts of the same or lower jurisdiction when
deciding similar cases.

Thus, we can see a mixture of features from other
sources of law in the decisions of the Constitutional
Court. In this regard, it is worth noting that in the
legal literature, there are often discussions about the
place of court decisions in the system of sources of
law as a whole, without considering the essential
specifics of individual types. Russian scholar A.S.
Pigolkin (Pigolkin 1998: 70) suggests identifying a
special type of interpretation acts that exist alongside
normative and individual acts. We agree with this
view, as these acts are closest to the sources of law
in nature, yet they are not the same. In the decisions
of the Constitutional Court of Kazakhstan, we can
find some features of other national law sources,
but we think that these individual features are not
enough to classify court decisions as belonging to a
specific type of national law source.

Based on the above information, it can be
concluded that the national law of the Republic of
Kazakhstan includes a special source of law in the
form of decisions of the Constitutional Court.
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