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UNRAVELING THE THREADS OF CONSTITUTIONAL
INTERPRETATION: EXPLORING KEY PRINCIPLES

The analysis looks at how each of these principles influences the process of constitutional interpreta-
tion and how they may conflict or complement each other. Such an analysis helps to better understand
how the judicial system makes decisions based on these principles and how they affect legal proceed-
ings and enforcement within the constitutional framework.

The principles of constitutional interpretation encompass a nuanced framework that defines the un-
derstanding and application of a country’s foundational legal document. The cornerstone is textualism,
which emphasises a literal reading of the constitutional text in order to ascertain its original intent. Such
an approach is often aligned with originalism, which asserts that the constitution should be interpreted
in accordance with the understanding of its framers.

Conversely, living constitutionalism recognises the ability of the document to adapt to changes in
society over time. It asserts that the meaning of the constitution evolves to address contemporary issues
while preserving its core values.

Precedent plays a crucial role and judicial decisions serve as a guide for future interpretations. The
doctrine of stare decisis promotes consistency and stability in the interpretation of the law, thus promot-
ing predictability in the application of constitutional principles.

The structural approach to interpretation involves analysing the constitutional framework and the
distribution of powers among the branches of government. This approach recognises that the architecture
of the constitution reflects a deliberate choice in favour of maintaining a system of checks and balances.

Key words: Constitution, interpretation, princeples, constitutional law, origanalism, textualism, liv-
ing constitutionalism, judicial review, historical context, strict construction, precedent, broad construc-
tion, original meaning, contextual interpretation, evolving standarts, rule of law, stare decisis.
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KOHCTUTYUMSIABIK TYCIHAIPY XinTepiH wewy:
Heri3ri NpMHUMNTEPA| 3epTTey

ByA FbiAbIMM Makaraaad KOHCTUTYUMSAABIK, KOHTEKCTE KYKbIKTbIK MBCEAEAEpAi Llellyre Heris
60AaTbIH KOHCTUTYLMSIHBI TYCIHAIPYAIH Heri3ri npuvHuMnTepiHe woAy GepiareH. MaTiHAI TyciHAIpY,
TApPUXM KOHTEKCT, 3aH, PyXbl, KOCY >K&HE aAbln TacTay >oeHe stare decisis AOKTPMHAChI CUSIKTbI HEri3ri
NpUHUMNTEP KapacTblpblAaAbl. OCbl TarAdy NMPUHLMNTEPAIH, 8PKANACbIChl KOHCTUTYLMSIHBbI TYCIHAIPY
npoueciHe KaAail acep eTeTiHiH >XoHe OAapAblH 6ip-6GipiHe KaAai Kaiillibl HEMece TOAbIKTbIpa
aAaTbIHbIH KapacTbipaAbl. MyHAAM TaAAQy COT XKYMECIHIH, 63 LeliMAEpiH OCbl NMPUHLMNTEPre CyieHe
OTbIPbIN KaAal KaAbINTACTbIPATbIHbIH )KOHE OHbIH KOHCTUTYLMSIABIK, LUEHOEPAETi COT TaAKblAAybl MEH
OPbIHAAAYbIHA KaAal 8cep eTeTiHiH XaKCbl TYCiHyre KeMeKTeceA|.

KOHCTUTYUMSHBI TYCIHAIPY NPUHLMNTEPI €AAIH, HETi3ri KYKbIKTbIK, KY>KaTbIH TYCIHY MEH KOAAQHYAbI
AHBIKTANTBIH KYPbIAbIMABI KaMTUABI. TEKCTYaAM3M KOHCTUTYLMSHbIH 6acTankpl HUETIH TYCiHY YLliH
OHbIH, TY>XbIpbIMAAMaAapblH ce36e-ce3 okyfa 6aca Hasap ayaapa OTbIpbIN, ipretac peTiHAe Kbl3MeT
eTeai. byA Tacia kebiHece KOHCTUTYLMSIHBI XKacayLUbIAAPAbIH, TYCiHIriHE COMKEC TYCIHAIPY KepeK AereH
TYMHYCKaFa COMKeC KeAeAi.

KepiciHwe, Tipi KOHCTUTYLMOHAAM3M KYXXATTblH YyakblT ©Te KeAe KOFamAaFbl e3repictepre
GentimaeAy KabiAeTiH MomblHAAMAbl. OHAQ KOHCTUTYUMSIHBIH MOHI OHbIH, HEri3ri KyHAbIAbIKTapbIH
caKTal OTbIpbIN, KA3ipri 3aMaHFbl MOCEAEAEPAI LLeLLY YILiH AAMUABI A€M TY>KbIPbIMAAMAADI.

[MpeueAeHT WwellyLwwi PeA aTKapaAbl, aA COT WwewliMaepi 6oAallak TYCIHAIpyAepre GaCLLbIAbIK, €TEA].
Stare decisis AOKTPMHACbl KOHCTUTYLMSIABIK, MPUHLMITEPAI KOAAAHYAQ OOAXKAMABIABIKKA bIKMaA eTe
OTbIpPbIM, 3aHAAPAbBI TYCIHAIPYAE >KYMEAIAIK MeH TyPaKTbIAbIKTbl bIHTAAQHAbIPAABI.

22 © 2024 Al-Farabi Kazakh National University


https://doi.org/10.26577/JAPJ202410913
https://orcid.org/0000-0003-1099-8137
https://orcid.org/0000-0002-3822-307X
mailto:mahambetsalievdauren@gmail.com
mailto:mahambetsalievdauren@gmail.com

D.B. Makhambetsaliyev, A.B. Rakymgaliyeva

TyCiHAIPYAIH KYPbIABIMADIK, TOCIAI KOHCTUTYLIMSIABIK, LLIEHOEPA] TAAAQYAbI )KOHE BMAIK TapmakTapbl
apacbiHAQ OKIAETTIKTEPAI OOAYAI KAaMTUABIL. BYA TOCIA KOHCTUTYLMSIHBIH, apXMTEKTYPaChl TEXEMEAIK
>KOHE Terne-TeHAIK )XYMeCiH cakTay YLiH CaHaAbl TYPAE TaHAQYAbl KOPCETETIHIH MOMbIHAQMADI.

Tyiin ce3aep: KOHCTUTYUMS, TYCIHAIPY, NPUHUMATEP, KOHCTUTYUMSABIK KYKbIK, OPUIMHAAM3M,
TEKCTYaAU3M, Tipi KOHCTUTYLUMOHAAM3M, COT KanTa Kapaybl, TapuXuM KOHTEKCT, KaTaH KYPbIAbIM,
NPeLeAeHT, KeH KypblAbIM, OacTarnkbl MarblHa, KOHTEKCTIK MHTeprnpeTaums, Aambill Keae >KaTKaH
CTaHAapTTap, 3aHHbIH YCTEMAri, stare decisis.
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PaCHYTbIBaHMe HUTENn KOHCTUTYUMOHHOI0O TOAKOBaHUS:
U3yvdeHue KAKYeBbIX MPUHUUNOB

B AaHHOM HayuyHOM CTaTbe MNpeACTaBAeH 0630p (DyHAAMEHTAAbHbIX MPUMHLUMIOB TOAKOBaHMS
KOHCTUTYLMM, KOTOPbIE A€XaT B OCHOBE pa3pelleHus MPaBOBbIX BOMPOCOB B KOHCTUTYLIMOHHOM
KOHTeKCTe. PaccMaTpuBaloTCS KAKOUEBbIE MPUHLMIDI, TaKMe Kak MHTeprpeTaumns TeKCTa, MICTOPUYECKMIA
KOHTEKCT, AYX 3aKOHa, BKAIOUYEHME M MCKAIOUEHME, a Tak)Ke AOKTpMHa stare decisis. AHaAM3 NOCBSILLEH
TOMY, KaK KaXkAbIA M3 3TUX NPUHLMIOB BAUSIET Ha NMPOLLECC TOAKOBAHMS KOHCTUTYLIMU U KaK OHWU MOTYT
NMPOTUBOPEUNTb MAM AOMOAHSITb APYT Apyra. Takoi aHaAM3 MOMOraeT Aydlle MOHSTb, Kak cyAebHast
crcTema (QOPMMPYET CBOM PeLLEeHMsSl Ha OCHOBE 3TUX MPUHLMIOB M KaK 3TO BAMSIET Ha CyAeOHoe
pa3brpaTeAbCTBO M MPABOMNPUMEHEHNE B KOHCTUTYLIMOHHbBIX PamMKax.

[MpuHUMMBI TOAKOBAHMS KOHCTUTYLMM OXBaTbIBAOT TOHKYK CTPYKTYpPYy, KOTOpas OrnpeAeAdeT
NMOHMMaHWe 1 NPUMEHEHME OCHOBOMOAAratoLLEro NPaBoOBOro AOKYMeHTa CTpaHbl. TeKCTYaAn3M CAYXKUT
KPaeyroAbHbIM KamHeM, MoAYepkuBasi OykBaAbHOE MPOYTEHME (DOPMYAMPOBOK KOHCTUTYLIMM AAS
MOHMMAaHUSI ee MepBOHAYAAbHOIO 3aMbICAQ. TaKoM MOAXOA YACTO COrAACYeTCs C OPUrMHAAM3MOM,
KOTOPbIA YTBEPXKAQET, UTO KOHCTUTYLMIO CAEAYeT TOAKOBATb B COOTBETCTBMM C MOHMMaHMEM ee
co3aaTenen.

M Hao6opOT, >KMBOM KOHCTUTYLIMOHAAM3M MPM3HAET CMOCOBHOCTb AOKYMEHTA aAanTMpPOBaTbCS
K M3MEHEHMSIM B OOLLECTBE C TEeYEHWEM BpemeHu. B Hem yTBep>KAaeTcs, UTO CMbICA KOHCTUTYLIMM
3BOAIOLIMOHUPYET AAS PELLIEHNS COBPEMEHHbBIX MPOOAEM MPY OAHOBPEMEHHOM COXPAHEHUM €€ OCHOBHbIX
LleHHOCTen. ITOT AMHAMMYHDBINA MOAXOA K YCTHOMY MEpeBOAY MepecekaeTcs C LeAeHarnpaBAEHHbIM
MOAXOAOM, MNPV KOTOPOM TOAKOBATEAM MPUMHUMAIOT BO BHMMaHME GOAee LUMPOKME LIeAM, KOTOPbIX
CTPEMUTCS AOCTUYb KOHCTUTYLIMS.

[peueAeHT UrpaeT peLlaroLLyo POAb, a CYAEOHbIE PELLEHNS CAYXKAT PYKOBOACTBOM AAS OYAYLUMX
TOAKOBaHMIM. AOKTpuHa stare decisis noowpsieT NoCAeAOBaTEAbHOCTb M CTAaBUAbHOCTb B TOAKOBAHMM
3aKOHOB, CMOCOOCTBYS MPEACKA3yEMOCTU B MPUMEHEHNM KOHCTUTYLIMOHHBIX MPUHLUMIOB.

CTPYKTYpHbIM MOAXOA K TOAKOBAHMIO TMPEAMNOAAraeT aHaAM3 KOHCTUTYLMOHHbIX pPaMOK W
pacrnpeAeAeHus MOAHOMOYMIA MEXAY BETBSIMM BAACTW. TakoWM MOAXOA MPM3HAET, UYTO apXMTeKTypa
KOHCTUTYLIMM OTPa>kaeT OCO3HAHHbIM BbIOOP B MOAb3Y NMOAAEPIKAHNS CUCTEMbI CAEPKEK M MPOTMBOBECOB.

KaroueBble caoBa: KOHCTUTYLIMS, TOAKOBAHME, MPUHUMITbI, KOHCTUTYLIMOHHOE NPABO, OPUTMHAAM3M,
TEKCTYaAM3M, XXMBOM KOHCTUTYLIMOHAAM3M, CYAEOHbINM NepecMoTp, MCTOPUUECKMI KOHTEKCT, CTporast
KOHCTPYKLMS, MPELeAEHT, LMPOKasgd KOHCTPYKLUMS, MepBOHAYAAbHOE 3HauyeHMe, KOHTEKCTyaAbHas
MHTEpMpeTaumsi, 3BOAILMOHMPYIOLLIME CTaHAAPTbI, BEPXOBEHCTBO 3aKOHa, stare decisis.

«The interpretation of the constitution is a delicate art,
where the scales of justice are balanced

texts.
not only by the words on parchment

on how to approach and comprehend constitutional

but by the evolving heartbeat of a nation’s values and
aspirationsy.

Dauren Makhambetsaliyev
Introduction

Constitutional interpretation is fundamental to
any legal system governed by a written constitution.
Guided by a set of principles, this intricate and
profound endeavour provides unique perspectives

In this investigation, we undertake a journey
to elucidate these principles, demonstrating their
importance and offering understanding into
their complex relationships. These principles act
as an essential guide for judges, legal experts,
and policymakers, influencing the direction of
constitutional law and maintaining the vigour and
pertinence of a country’s constitutional structure.

As we investigate the realm of constitutional
interpretation, we shall scrutinize diverse approaches
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and methodologies that underpin this field. From
textualism and originalism to pragmatism and
purposivism, each approach embodies a distinct
philosophy on how to extract meaning from
constitutional texts. We shall also explore the
significance of historical context, the broader spirit
ofthe law, and the doctrine of stare decisis in shaping
judicial decisions and constitutional development.

Furthermore, we will explore the intricate
interplay of these principles, at times in harmony and
at others in tension, as they inform the interpretation
and application of the constitution by the judiciary
in practical cases. This delicate dance of principles
weaves and reweaves the constitutional fabric of a
nation, adapting to the evolving social landscape
while remaining true to its fundamental principles
and values.

It will illustrate how the interpretation of a
nation’s fundamental charter is not a static endeavor
but a living process that responds to the challenges
and aspirations of each generation. The text is
already clear, concise, and adheres to the principles
of objectivity and logical structure. Ultimately,
understanding these principles is essential for
anyone seeking to navigate the rich tapestry of
constitutional jurisprudence and contribute to the
ongoing discourse on the meaning and impact of our
most sacred legal documents.

Materials and methods

Comparative Analysis: A comparative analysis
was conducted to compare and contrast various
constitutional interpretation approaches. The study
covers cultural, historical, and political factors that
influence these principles.

Analysis of Judicial Practice: A study was
carried out on the judicial practice, involving an
investigation of significant court cases that have
impacted the interpretation of the constitution. The
decisions, dissenting opinions, and their reasoning
were analyzed to comprehend the application of
different principles in practice.

Content Analysis: Content analysis was
used to investigate legal journals, court decisions,
and parliamentary debates on constitutional
interpretation. This entailed identifying trends,
recurring arguments, and alterations in interpretation
principles throughout history.

Literature review

«Principles of Constitutional Interpretation»
takes readers on a comprehensive and erudite
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exploration of the fundamental principles
underpinning the interpretation of constitutional
texts.

The article excels at making this complex
subject matter accessible to a broad audience. It
commences with an insightful survey of the historical
progression of constitutional interpretation from
its early legal roots to its present-day importance.
This historical context establishes a foundation
for a meticulous exploration of the principles that
shape the interpretation of constitutional documents
worldwide.

One noteworthy aspect of this article is its
examination of the living constitution doctrine.
The authors meticulously analyse this concept,
emphasising its dynamic character and ability to
enable constitutions to adjust to changing societal
norms and values. This discourse is especially
pertinent in the present fast-paced world, where
constitutional texts must stay up-to-date and
adaptable.

Theissuessurroundingtextualismandoriginalism
present a fair and astute analysis of two prominent
ideological perspectives in the interpretation of
constitutional law. The authors adeptly explain the
subtleties of these methodologies, furnishing readers
with a more profound appreciation of the ongoing
discussions within the legal community.

Moreover, this article provides a thorough
analysis of the role of precedent, case law, and
stare decisis in interpreting constitutional law,
illuminating the interplay between historical
judgments and current concerns. Additionally,
technical jargon and abbreviations are explained in
order to facilitate a clear and concise text. The article
stresses the significance of upholding consistency in
legal verdicts, while simultaneously recognizing the
need to adjust to changing circumstances.

«Principles of Constitutional Interpretation»
tackles the issues and disputes that surround
constitutional interpretation. The authors recognise
the likelihood of subjectivity and bias in the
process, and they suggest methods to alleviate these
problems. Additionally, the book covers the intricate
balance between protecting individual rights and
maintaining the larger societal interest — a crucial
topic in the field of constitutional law.

The writings ofthe aforementioned constitutional
scholars have been cited, including Barack A.,
Dworkin R., Hesse K., Shmagin O., Kenenova L.P.,
Troitskaya A.A., Shustrov D.G., and Gadzhiev G.

In conclusion, «Principles of Constitutional
Interpretation» serves as an essential guide for
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legal scholars, practitioners, and individuals
seeking a more profound comprehension of
constitutional law. The article’s scrupulous
research, lucid writing, and impartial perspective
render it a precious contribution to the field. As we
negotiate the constantly transforming landscape
of constitutional law, this text provides us with an
unwavering compass, directing us through the maze
of constitutional interpretation with lucidity and
discernment.

Result and discussion

In one of the initial works dedicated to the
principles of interpretation, a differentiation was
established between theoretical and practical
principles of interpretation. The former belong to
the domain of science, while the latter relate to the
practical activity (art) of interpretation. The practical
task of interpretation involves accumulating
and summarizing practical rules and maxims of
interpreting a specific class of texts. The objective
of the science of interpretation is to examine the
nature of the interpretation process and, using
deduction-based techniques, identify the principles
it is founded upon and which must guide practical
interpretation activities (Hawkins 1898:577).

It appears that the two do not impede each other,
and instead, science and the art of interpretation
support each other. Analysing judicial practice is an
integral part of the research program on constitutional
interpretation principles. It helps recognise and
generalise, and adequately express fundamental
necessities for determining constitutional text’s
meaning. It presents evidence-based criteria for
interpretation that have a qualitative impact on its
process and results, allowing for evaluation of the
accuracy of interpretation.

Principles of Constitutional Interpretation — This
entails necessary requirements for the determination
of the meaning of constitutional text, which
include the limits and procedures of interpretation,
the choice of interpretive methods, resolution of
conflicts between possible interpretive outcomes,
and the verification of the interpretation results.

The need to establish the true meaning
of the Constitution through the application
of constitutional interpretation methods, and
potentially, construction, is apparent from the text of
the document itself. Although certain sections of the
Constitution do not generate significant discussions
concerning the preferred way of interpreting them, a
substantial proportion of the Constitution is framed

in general language, which provides the Court with
considerable latitude to construe its provisions
before implementing them in specific legal and
factual situations (Shmagin, 2012: 283-284).

The principle of colourful legislation pertains
to the competence of the legislative body when
enacting provisions of a law. This practice aligns
with the legislative body’s operation, holding
particular significance for the issue of competence
in enacting provisions of a law. It involves a practice
by which the legislative body adopts a provision that
may not appear to be sanctioned by the constitution
and imparts to it a substitutive purpose that indirectly
accommodates the original intent. This doctrine
prioritises comprehending the genuine nature
and features of the law. It indicates that the true
subject matter is open to questioning, rather than
its incidental effect on other areas. This principle
relates to the fact that the legislative body enacts
laws on matters listed, but occasional violations
by the legislative body can lead to declaring a
particular law as ultra vires. The reasoning behind
this doctrine is that the Legislative Assembly of the
Central District and the state may encroach upon
each other’s areas of jurisdiction at any point in time
(Hesse, 1981).

State constitutionalism is an important but
inadequately developed component of American
federalism, in which state courts independently
decide cases on constitutional grounds. Our system
of dual sovereignty ensures that state courts possess
the power to construe their own constitutions,
providing greater protection of individual freedoms
than the federal constitution. When they make such
decisions, they are exempt from federal court review,
unless those decisions are linked to a federal matter
(Soboleva, 2000: 44-46). The method for interpreting
state constitutions remains an unexplored realm.
Courts seldom state when they shall interpret their
state constitutions autonomously and how they
shall perform this function. Consequently, judicial
practice becomes confusing and heterogeneous,
and constitutional rights may not be shielded to the
extent envisaged by the drafters of the constitutions.
State court judges are frequently accused by
practitioners of neglecting to sufficiently raise and
advance arguments concerning state constitutions.
Nevertheless, without a reliable methodology
for ascertaining when and how to autonomously
interpret state constitutions, how can practitioners
determine when to raise these arguments and how
best to present them? (Llewellyn, 1949-1950: 395).
Our citizens require more than what the majority of
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state courts have offered: a transparent and reliable
determination of when we will interpret our state
constitution independently and the methods that we
will use to do so.

Possible sources of interpreting the Constitution
encompass its textual content, original historical
context, including the socio-political surrounding
in which it was established, the evolving history
of constitutional interpretation, and the societal,
political and moral values.

When interpreting a nation’s fundamental law,
such as its Constitution, it is advisable to consider
the position taken by the Court of the European
Communities in interpreting the Treaty that
established the European Economic Community
and its laws. The Court makes use of teleological
methods of interpretation, rather than historical
ones, seeking to give effect to what it deems to be the
essence of the law, as opposed to its strict wording.
The interpretation of treaty provisions evolves with
the growth of communities, which are seen as living
and expanding organisms.

A dynamic Constitution is undoubtedly one that
can be amended. If the Constitution is not fixed, if
it alters periodically, it signifies that an individual
is modifying it, adhering to their own notions of
what the Constitution must resemble. Normally, it
is assumed that this individual is a cohort of judges.
Subsequently, a dynamic Constitution no longer
exists as a Constitution; genuinely, it is not even a
statute anymore (Thompson, 1982: 597). If we wish
to ascertain the demands of the Constitution, we
must investigate the actions of the people: the words
they selected and the meaning they conveyed, as well
as their intentions when enacting those provisions.
Our analysis must cease at that point. If we venture
beyond the text and the initial understanding, we are
no longer pursuing the law; instead, we are engaging
in another activity, like imbuing the law with our
personal values.

Textualism must recognize the existence
and relevance of unwritten law. Understanding
textualism requires considering two theoretical
models: positivism and formalism. Positivism asserts
that judges must “follow external sources of law”
and refrain from exercising their discretion when
making decisions, while formalism acknowledges
that the rule may not always align with the reasoning
behind it. Misinterpretation of the law may occur if
every choice made during its drafting is assumed to
have been deliberate. Instead, it should be recognised
that at times, the legislative body may choose not to
make any decisions regarding the text, and instead
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allow the remaining issues to be determined at the
discretion of previous law, whether it is written or
unwritten, as per the view suggested by Scalia and
Garner (2012 a: 56).

The interpretation of the Constitution and laws
is a crucial aspect of judicial power that will have
a significant impact on the relationships between
individuals and the government, particularly on issues
that greatly impact people’s lives (Matis, 2015: 204).

Textualism is a crucial term in discussions about
judicial appointments and decisions. Textualist
judges can offer the highest level of assurance that
the judiciary will uphold the Constitution and the
rule of law.

Textualism is a simple concept but can be
difficult to execute. It revolves around the idea of
judges guaranteeing adherence to the Constitution
and laws that comply with it (which is why judges,
like other government officials, swear to uphold
the Constitution). Textualists strive to uphold the
meaning of the Constitution and laws to the letter. If
the language is unambiguous, the judge refrains from
going beyond it. If ambiguous, the judge attempts
to determine their meaning by applying established
rules of construction (Barnett, 1940: 213-214).

Judicial restraint is a procedural or substantive
approach to the judicial review process. As a
procedural doctrine, the principle of judicial
restraint calls on judges to refrain from deciding
legal issues, particularly those of a constitutional
nature, unless it is necessary to resolve a specific
dispute between opposing parties. Basically, judges
who are contemplating constitutional issues should
exhibit appreciable respect for the opinions of the
elected government and nullify their actions only if
the government clearly transgresses constitutional
limits (Grimm, 2004: 17).

Courts and judges select one of the behavioral
models sub suo periculo, resulting in an unpredictable
outcome. Following behavioral models has an impact
on the principles of interpretation. Both behavioral
models may produce positive or negative results for
the rule of law. Under certain circumstances, judicial
activism can uphold the rule of law and bolster the
authority of the court, although it directly contradicts
the principles of interpretation. Conversely, the
court’s restraint in decision-making, while formally
adhering to the principles of interpretation, can
result in tragic consequences for the rule of law,
such as the breach of the “in dubio pro libertate”
principle (Shustrov, 2019: 81-82).

The impact of «internal-judicial» factors on
interpretation principles is unavoidable since these
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principles have always been, are presently, and
will always be established and shaped by judges.
Nevertheless, judges operate within an «open society
of constitution interpreters» (Haberle,2003:21)when
undertaking constitutional interpretation. Although
constitutional courts hold ultimate interpretive
authority and are responsible for formulating and
applying principles of constitutional interpretation,
they do not engage in interpretation in isolation.
This means that judges are obligated to interpret
constitutional law with mandatory consideration
of the opinions of professionals and the public, as
well as taking into account their perspectives. The
validity of a judicial decision is not always enough;
in certain situations, it may necessitate legitimacy,
which is gained by adhering to the principles of
constitutional interpretation. Participants and
observers in the interpretation process have logical
expectations about these principles.

The lack of a normative codification of
interpretive  principles presents a significant
challenge in attempting to fully encompass their
complete set. Within scholarly literature, there
is a lack of consensus concerning the catalogue
and classification of constitutional interpretation
principles. P. Schneider defined principles as
«requirements for liberal-democratic constitutional
interpretation», and included them in his work.The
requirement of fair interpretation.

1) The requirement of
accordance with the constitution.

2) The requirement of interpreting the
constitution and laws in order to maintain their
validity as elements of order and peace based on an
objective method, taking into account the time of
their emergence.

3) The requirement of interpreting competence
in accordance with the substantive function entrusted
to the body and considering the constitutional rights
of citizens (Schneider, 1961: 50).

They essentially constitute factual rules for
solving a problem... [They are] an expression
of constitutional prior understanding of certain
constitutional issues». Constitutional interpretation
principles are divided into two groups.

He categorized them as substantive legal
principles:

1) The principle of interpreting the constitution
as unity.

2) The principle of interpreting fundamental
rights based on the system of fundamental rights.

3) The principle of «in dubio pro libertate» (in
doubt for liberty).

interpretation  in

4) The principle of efficiency.

5) The principle of the interconnection of
fundamental rights and competencies.

Functional-legal principles of interpretation
encompass:

1) The principle of interpretation in accordance
with the constitution.

2) The doctrine of the «political questiony.

3) The doctrine of «privileged freedoms».

According to K. Hesse, the principles of
constitutional  interpretation have  «guiding
and limiting significance for determining the
combination and assessment of... methods [of
interpretation] to solve the problem». These
principles of constitutional interpretation include:

1) The principle of the integrity of the
constitution.

3) The principle of practical consistency.

3) The principle of functional correctness.

4) The principle of integrative impact.

5) The principle of the normative force of the
constitution (Hesse, 1981).

Within the textualist approach to interpretation
advocated by A. Scalia and B. Garner, the following
principles of interpretation were emphasized:

1) The principle of interpretation (any
application of the text to specific circumstances
requires interpretation).

2) The principle of textual superiority.

3) The principle of interconnected canons of
interpretation.

4) The presumption against inefficacy (one
should choose an interpretation of the text that is
more conducive than obstructive to achieving the
document’s purpose).

5) The presumption of validity (an interpretation
that confirms is favored over one that invalidates)
(Scalia, 2012 b: 56).

The aforementioned academic views affirm
that constitutional interpretation principles are a
topic of scientific research, but there is a lack of
agreement on their categorisation and classification.
Certain principles are recognised by most authors,
irrespective of their specific labels, while other
principles are peculiar to individual authors.

Another factor for assessing the credibility
of constitutional interpretation principles 1is
their acknowledgement in judicial practice. It
is challenging to establish an absolute listing of
principles in this context as courts may either
directly indicate interpretation principles while
constructing their arguments, or they may not
name specific principles as the core basis for their
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decisions. Nonetheless, the principled foundation
can still be inferred from their arguments. Thus,
constitutional interpretation principles encompass
not only the obvious facets of judicial practice but
also the expectations of participants and observers
from academic and practical standpoints in the
interpretation process.

At the same time, it is important to comprehend
that there will often be questions about why
certain demands are acknowledged as principles of
constitutional interpretation while others, like public
morality, order, and security, economic prosperity,
and social equity, are not. In answering this query,
two standards for concurrent deployment can be
suggested:

1) The legal nature of a particular requirement:
whether it is a secondary rule directly related to the
process and/or outcome of interpretation, rather than
a primary rule — a constitutional principle aimed at
establishing fundamental viewpoints on the reality
of the legal system.

2) Simple empirical recognition of a requirement
as a principle of constitutional interpretation in
scholarly literature and judicial practice.

3) The limits of interpretation are defined by its
nature, beyond which itcannot exceed into other legal
activities, such as lawmaking. To avoid criticism of
subjectivity and maintain legitimacy, interpretation
must be objective and within its boundaries. These
limits are dictated by the language of the text and
the judicial nature of interpretation. In addition, the
boundaries of interpretation are not set in stone.
Rather, they are adaptable, depending on the nature
and type of the act being interpreted, its specific
provisions, the particular historical circumstances
of the case, and the problem being discussed.

The principles of interpretation involve the
language principle of the text and the nature of
judicial activity during interpretation.

The principle of language use within the text
necessitates that meaning should only be derived
from the words written. It is commonly accepted
that constitutional interpretation is limited to the
point where understanding of the text ends or when
a decision contradicts the written norm. Where the
interpreter exceeds the limits of the constitution,
they cease to interpret and start to alter or violate the
constitution. (Hesse 1981c: 53).

According to A. Barak, interpretation is a
rational process that conveys meaning to a legal
text, solely based on its language. This prerequisite
is both necessary and sufficient to establish
interpretation. The boundaries of the text define the
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limits of interpretation in law, while the boundaries
of language establish the limits of the text. An
activity is considered interpretive if it imparts
meaning to the text that corresponds to one of its
(explicit or implicit) meanings, encompassed by
the language used in the text. Imputing meaning
to the text that goes beyond its semantic content is
not considered an act of interpretation and should
rely on non-interpretive doctrines. Furthermore,
interpretation concludes when language concludes.
Additionally, interpretation can impart either an
expansive or restrictive sense to the text. But it is
essential to note that interpretation imbues the text
with a significance that is dependent on the language
it is conveyed in (Barak, 2005).

The language used in a text presents a vast scope
for interpretation, and as language is dynamic and
continues to evolve over time, this boundary is
somewhat flexible. In the words of K. Hesse, «The
text provides the framework that defines the mode
of action. The extent of interpretation of the text
determines the range of possible options» (Hesse,
1981:53).

The court is a legal entity whose purpose is
to interpret the law, and it must avoid intervening
in the resolution of political issues under the
jurisdiction of other authorities. The determination
of whether a question is of political or legal nature
is a broad category. Nonetheless, the classification
of a question as political or legal is vital in deciding
whether a court should accept or decline a case for
consideration. If a question is primarily political, it
should be dealt with by political authorities.

Each organ of constitutional review independently
imbues the concept of a «political question» with
meaning. For example, in the case of Baker v. Carr,
the U.S. Supreme Court, guided by the function of the
separation of powers, formulated several distinguishing
features of political questions that may vary depending
on the circumstances of a specific case:

1) textual evidence of constitutional allocation
of the question to the competence of a political
organ of authority;

2) the absence of readily available and effective
standards for its resolution;

3) the impossibility of deciding the matter
without initial policy determination that is explicitly
non-judicial in nature;

4) the impossibility of deciding the matter
without showing disrespect to other branches of
government;

5) the extraordinary need for unquestioning
adherence to a political decision;
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6) potential conflicts arising from different
positions of organs on the same issue (U.S. Supreme
Court. Baker v. Carr, 369 U.S. 186, 217 (1962)).

The principles of interpretation include the
principle of objective interpretation and the principle
of reasonable interpretation.

The principle of objectivity requires that the
interpretation be carried out honestly, impartially,
fairly, conscientiously, without any intention to
abuse the authority of the interpreter, i.e. with
the sole purpose of determining the true meaning

INTERPRETATION

of the text. No one and nothing should sway the
judge towards a particular result of interpretation,
but this does not mean that the judge may not
(indeed must not) assess various external factors
influencing his decision, provided that these
factors are objective.

In the process of interpretation, the so-called
inversion of interpretation, whereby the judge moves
from the result to the interpretation rather than from
the interpretation to the result, is categorically
unacceptable.

RESULT

RESULT

)

inversion of interpretation

INTERPRETATION
el

Figure 1 — Interpretative subjectivism: Inversion of Interpretation

In an objective approach, the text acquires
meaning through the process of interpretation, which
involves the sequential application of interpretive
methods. In contrast, an inverted or subjective
approach ascribes a preconceived meaning to the
text, supported by an interpretation that justifies
it. The court, on the basis of an examination of the
facts, intuitively selects a decision that is acceptable
for political, ethical and other considerations,
and only then matches it with an interpretation
and argumentation that justifies the result (Frank
1949:104).

Interpretation must comply with the principle
of reasonableness. The breadth of the concept of
‘reasonableness’ makes it difficult to define, yet it is
frequently used in legal arguments, often influencing
the outcome of cases. There are even suggestions in
the literature that the concept of ‘reasonableness’
should be given an ad hoc content, as it ‘does not
translate into a fixed set of requirements or rigid
rules, but rather provides a multifaceted criterion,
the content of which varies from case to case’. The
different spheres and manifestations of reason are
such that they give rise to open criteria and standards.
This flexibility of the reasonable ... explains why
the concept is so widespread in legal discourse and

serves a wide range of functions; reasonableness can
be described ... as a context-dependent normative
criterion that is defined differently depending on the
context” (Bongiovanni, 2009:11).

In the broadest sense, reasonableness means
correctness. The reasonableness of interpretation
is based on the rational nature of that activity,
so reasonableness implies logic, motivation,
objectivity and sound argumentation. But
correctness can be both instrumental and moral.
Reasonableness includes rationality but is not
identical with it, since, in the precise words of J.
Rawls, «rationality lacks a sense of justice» (Rawls,
1993:52). It is therefore concerned with goodness
and truth and is not limited to instrumental logic
and efficiency (Alexy, 2010:7).

Law is a rational phenomenon (Vlasenko,
2011:57), therefore the principle of reasonableness
in interpretation explicitly excludes absurdity in its
outcome. Absurd interpretation should be rejected:
«a normative provision may be either disregarded
or judicially corrected as an error if to do otherwise
would produce a result that no reasonable person
could approve» (Scalia, 2012: 234). It must be
shown that the absurdity is obvious and obvious
to any reasonable person and that the absurd result

29



Unraveling the threads of constitutional interpretation: exploring key principles

is the only possible interpretation of the norm
(Shmagin, 2012:277).

The principles for selecting methods of
interpretation and resolving conflicts between
possible interpretations include:

- The principle of equal significance and absence
of hierarchy among interpretive methods.

- The principle of systemic unity and integrity of
the constitution and constitutional law.

- The «in dubio pro libertate» principle (in doubt,
in favor of liberty).

- The principle of integration.

- These principles guide the process of legal
interpretation and conflict resolution in the domain
of constitutional law.

Interpretation does not require the selection
of one method, but the correct application of all
methods. The German Federal Constitutional
Court states: «The objective of interpretation is
ensured by interpretation on the basis of the text of
the norm (grammatical interpretation), its context
(systematic interpretation), its purpose (teleological
interpretation) and the legal materials and the history
of its origin (historical interpretation). In order to
understand the objective will of the legislator, all
these methods of interpretation are permissible. They
are not mutually exclusive but complementary»
(BverfGE 11, 126 — Nachkonstitutionalieller
Bestatigungswille).

Therefore, all methods of interpretation should
be used equally, but depending on the dispute
before the court. Clearly, if the case is relatively
straightforward and the outcome does not lead to
absurdity, a literal or grammatical interpretation of
the legal provisions may be sufficient to arrive at the
correct decision. If the case is complex (Dvorkin,
2004: 22), a literal interpretation alone may not be
sufficient. Moreover, if the dispute also generates
significant public reaction, the entire arsenal of
argumentation methods will be needed, except for
those that would yield no results. However, even
the non-application of certain methods must be
explicitly mentioned and explained. These methods
should be applied sequentially.

The starting point for interpretation will always
be the grammatical method. If this method does not
lead to a clear result, or if there are doubts about the
correctness of the interpretation, then one should turn
to the historical method, which can either confirm or
refute the results of the grammatical interpretation.
If the application of the grammatical and historical
methods of interpretation still raises questions, it is
necessary to resort to the systematic method and try
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to find the answer within the interpreted document
or within the legal system as a whole.

In the process of interpretation it is also possible
to use other methods of interpretation, which help to
confirm the results of the application of «classical»
methods of interpretation. The cultural method
helps to understand the cultural characteristics of the
society in which the interpreted norm is implemented
and to assess the consequences of the interpretation.
Economic analysis of law helps to find the most
rational and advantageous interpretation of the norm
and an efficient solution to the problem.

In cases of conflict between methods, the court’s
determination of the outcome should be based on a
reconciliation of the variants obtained in terms of
the best societal, political, economic, moral, etc.
perspectives, and it should be thoroughly reasoned.
Such a choice inevitably falls within the realm of
judicial discretion (Barak, 1999).

According to the principle of systemic unity and
integrity, constitutional provisions are interrelated
and interdependent, which requires constitutional
provisions to be considered in unity and integrity
within the general system. This should contribute to
the internal consistency and harmony of the various
provisions of constitutional law. Constitutional law
constitutes a comprehensive system regulating a
set of political relations. Constitutional legal norms
should be interpreted in such a way as to avoid
contradictions with other constitutional legal norms
— in the Constitution, in legislation, in other laws,
etc.

The principle of «in dubio pro libertate» requires
that legal provisions be interpreted in such a way
as to maximise the protection of human rights.
The text of the law should be interpreted in the
broadest possible way to minimise any infringement
of human rights. Where interpretation based on
different methods leads to conflicting results, the
interpretation most favourable to human rights and
freedoms should be chosen. Thus, priority should
be given to the interpretation that imposes the least
burden on human rights and freedoms.

This principle of constitutional interpretation
was first discussed in German literature during the
Weimar Republic. R. Thoma, for example, argued
that fundamental rights should, in case of doubt, be
interpreted in such a way as to maximise the legal
force of the specific norm (Thoma, 1929:42).

The purpose of the constitution is to create
and preserve national unity and integrity (Smend,
2000:219), so interpretation should aim to affirm
them. The principle of integration requires
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that interpretation ensures the preservation of
national unity and integrity. In cases of conflicting
interpretations, priority should be given to the
interpretation that most effectively ensures the
preservation of national unity and integrity.

The principle of integration is somewhat
contradictory to the principle of in dubio pro
libertate: the former gives priority to the collective
value of common existence, the latter to individual
values. However, these principles balance each
other and are of equal importance. In the event of
a conflict between these principles, the result of the
interpretation in each specific case is based on the
harmonisation of the values behind them.

The principle of legal certainty is a general legal
principle that arises from the principle of the rule
of law (Gadzhiev 2012:19). Certainty is an ideal for
the law to strive for. It is obvious that in addition to
certain provisions, the law always contains uncertain
provisions that are open to multiple interpretations.

The relationship between legal certainty and
interpretation is complex. The initial uncertainty
of normative provisions can lead in practice to
«arbitrary interpretation and, consequently, arbitrary
applicationy.

Finally, interpretation itself must comply with
the principle of legal certainty, which includes
requirements of legal quality. Interpretation
must be easily accessible, precise and clear,
avoiding ambiguity, ensuring predictability of
legal consequences, striking a reasonable balance
between the principles of res judicata and restitutio
in intergum, preventing retroactive legislation that
worsens the situation of individuals, safeguarding
the «legitimate expectations» of individuals, their
confidence in the law and in government action,
and maintaining stability and consistency in judicial
practice.

Law serves its underlying objectives and is a
means to achieve them effectively (Iering 2006: 90).
Objectives always require efficiency. The principle
of efficiency implies that constitutional and legal
norms must be interpreted in such a way that they
are valid, rational, specific and definite, effective
and capable of realisation, so that they can create
specific relationships and ensure the achievement of
their underlying objectives.

This principle has been consistently applied in
the practice of the European Court of Human Rights
for a long time, which has allowed the Convention
for the Protection of Human Rights and Fundamental
Freedoms (Konvencija o zashhite prav cheloveka
i osnovnyh svobod) to be truly effective. The

literature points out that “the key factor underlying
the interpretation of the Convention by the European
Court, which is key to realising its ‘object and
purpose’, is the need to ensure effective protection
of the rights guaranteed (Harris, 2016:19).

The European Court emphasises that «in
interpreting the Convention, account must be
taken of its special character as a treaty for
the collective guarantee of human rights and
fundamental freedoms... The object and purpose
of the Convention as a legal instrument for the
protection of human rights require that its provisions
be interpreted and applied in such a way as to render
its guarantees real and effective.... Moreover, any
interpretation of the rights and freedoms guaranteed
must be in harmony with the general spirit of the
Convention, which is a legal instrument aimed at
safeguarding and developing the ideals and values
of a democratic society» (European Court of Human
Rights judgment of 7 July 1989).

The Convention must be truly effective in
ensuring compliance. «The Convention and its
institutions were created for the protection of
individuals and, accordingly, the procedural
provisions of the Convention should be applied in
such a way as to render the system of individual
applications effective» (Judgment of the European
Court of Human Rights of 6 September 1978). Not
only the procedural, but above all the substantive
provisions of the Convention, which proclaim the
protected human rights and fundamental freedoms,
must be effective. The Convention does not aim to
guarantee theoretical or illusory rights, but rights
that are practical and effective. The Convention
requires that «a person actually enjoys his right»
under conditions not inconsistent with the relevant
article (judgment of the European Court of Human
Rights of 9 October 1979).

The principle of conformity of interpretation
requires that the result of the interpretation ensures
the operation of the Constitution, does not contradict
it and, even better, is directly consistent with it
and does not cast doubt on the constitutionality of
the interpretation itself. In the presence of several
non-contradictory options, the one that more fully
ensures its implementation should be chosen. The
interpretation should strengthen the Constitution, not
weaken it; it should help, not hinder, its operation.

At the heart of the principle of interpretative
conformity is the idea of normative hierarchy,
according to which lower-level normative acts
should not contradict higher-level acts, up to and
including the Constitution. Since the Constitution,
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which has the highest legal force and supremacy,
is at the top of the normative hierarchy, it serves
as the ultimate argument in disputes over correct
interpretation.

The principle of conformity of constitutional
interpretation includes a presumption of validity,
according to which «an interpretation that renders it
valid outweighs one that renders it invalidy. ... The
presumption of validity refutes an interpretation
that would invalidate a provision or the entire act,
for example, an interpretation that might render a
law unconstitutional. The presumption can be seen
as a form of presumption against invalidity, since
an interpretation that renders a provision invalid
(unlawful) «maximally impedes its application»
(Scalia, 2012:66).

The principle of constitutional avoidance was
first established in the practice of the United States
Supreme Court. Inthe 1830 decision, it was stated that
when an interpretation raises “the gravest doubts” as
to the constitutionality of a statute, «no court should,
unless it is unavoidable, give a construction to the
statute which would result in a violation, however
unintentional, of the Constitution» (The Decision of
the Supreme Court of the United States in 1830).

In cases where two equally plain and reasonable
constructions are possible, the court should ...
adopt that construction which, without abusing the
meaning of the words used, will make the statute
conform to the provisions of the Constitution.
...This principle was stated by the Supreme Court
of Mississippi in Marshall v. Grimes, 41 Miss. 27,
31, where it was said: «General words in a statute
should not be so construed as to place it beyond
the power of the legislature, and thus render it
unconstitutional. But, if possible, such construction
should be given to the statute as will render it free
from constitutional objections, and it should be
presumed that the legislature intended to confer
such rights as are lawfully within its power» (The
decision of the Supreme Court of the United States
in 1884).

This fundamental principle of interpretation
implies that one should «seek every reasonable
construction to save the statute from
unconstitutionality» (The Supreme Court of the
United States, 1895) and interpret the statute in a
way that «endeavours, as far as possible, to conform
it to the Constitution and to higher law» (The
Supreme Court of the United States, 1869).

Thus, «if the language of the statute is
susceptible of two equally valid interpretations, the
one which is plainly in harmony with the provisions
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of the Constitution is to be preferred» (The decision
of the Supreme Court of the United States in 1902).
Furthermore, «the statute must be construed not only
S0 as to preserve its constitutionality, but also so as
to avoid all possible doubt as to its constitutionality»
(The decision of the Supreme Court of the United
States in 1908).

In cases «where the constitutionality of a statute
is in doubt, if the statute is reasonably susceptible of
two interpretations, one of which is unconstitutional
and the other valid, our clear duty is to adopt the
interpretation which will save the statute from being
declared unconstitutional. This principle should not
be interpreted to mean that our duty is first to find
that the law is unconstitutional and then to claim
that such a finding was unnecessary because the
law is susceptible to an interpretation under which
it does not conflict with the Constitution. On the
contrary, this principle must mean unequivocally
that if the statute is reasonably susceptible of two
interpretations, one of which raises doubts and
serious questions of constitutionality, while the
other excludes such questions, our duty is to adopt
the latter interpretation» (The United States Supreme
Court Decision of 1909).

Thus, the interpretation that raises «serious
and doubtful questions of constitutionality», «in
accordance with established practice... shall not
be adopted if another... reasonable interpretation is
possible and should prevail» (1926 decision of the
Supreme Court of the United States). «The court
must first determine whether an interpretation of the
statute that avoids these questions is possible» (The
Supreme Court of the United States, 1932). The law
cannot be interpreted as violating the Constitution
if there is another possible interpretation (The
decision of the Supreme Court of the United
States in 1979). For this to happen, laws must be
interpreted and applied in accordance with, and not
in defeat of, the purpose of the Constitution (The
decision of the Supreme Court of the United States
in 1937).

«The court must construe the statute so as to
avoid serious constitutional problems unless such
a construction is clearly contrary to the intent of
Congress. This basic principle has long been applied
by the Court and is beyond dispute. This approach
not only reflects a prudent concern that constitutional
questions should not be decided unnecessarily, but
also recognises that Congress, like the Court, is
bound by the Constitution and has sworn to uphold
it. Therefore, courts will not readily presume that
Congress intended to infringe upon constitutionally
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protected liberties or to arrogate to itself powers»
(The United States Supreme Court, 1988).

«Constitutional interpretation requires that
among several possible interpretations of provisions,
some of which lead to unconstitutional results and
others to partially constitutional results, preference be
given to those which are in conformity with the Basic
Law» (BverfGe 32, 373 — Arztliche Schweigepflicht.
Decision of the Second Senate of § March 1972.2 BvR
28/71. Rn. 50). «If a provision is susceptible to more
than one interpretation, the Federal Constitutional
Court may therefore examine whether the provision is
compatible with the Basic Law in the interpretation in
question. If the norm contradicts the Basic Law in all
possible interpretations, it is unconstitutional as such.
If a norm is open to several interpretations, some of
which lead to unconstitutional results, the norm is
constitutional and must be interpreted in accordance
with the Constitution. Decisions that interpret the
norm in a way that is contrary to the Basic Law
must be annulled» (BverfGe 19, 1 — Neuapostolische
Kirche. Decision of the First Senate of 28. April 1965.
1 BVvR 346/61. Rn 9).

Constitutional interpretation not only requires the
selection of an interpretation that does not contradict
the constitution, but also implies an interpretation
that most effectively promotes the realisation of the
constitution. Through constitutional interpretation,
constitutional  principles  influence  sectoral
legislation by giving constitutional meaning to its
norms. In this way, constitutional values permeate
legislative norms.

Despite the fact that the constitution and
constitutional law constitute a system, they are not
free from conflicts between co-equal norms and the
values that underlie them. To resolve these conflicts,
the arsenal of constitutional law methodology
includes specialised techniques: proportionality,
weighing and balancing (Aleinikoff, 1987: 919).
Each of these techniques (in part or as a whole) aims
to reconcile and balance conflicting values.

The principle of practical consistency proposed
by K. Hesse suggests that «protected legal values
in constitutional relations should be combined when
dealing with an issue in such a way that there is no
doubt about the validity of any of them. In the case of
conflicts, a «balancing of values» at the expense of
one another is inadmissible. The task of optimisation
is posed: both values must be constrained in order for
them to have an optimal effect. Constraints should
be set in each specific case. The restrictions should
not be greater than what is necessary to reconcile
both legal values» (Hesse, 1981: 51).

Thus, the principle of practical consistency
requires that constitutional provisions, as well as the
values they protect, should be combined (practically
harmonised) and correspond to each other in the
resolution of constitutional disputes in such a way
that there is no doubt about their validity and that no
priority is given to certain norms (values) over others,
but that the norms are simultaneously optimised. The
aim of reconciliation is to achieve a balance between
conflicting values (Lerhe, 1994: 240).

Despite the rather well-structured concept,
weighing, balancing and harmonising tend to exist
in the «semi-shadow» of the rational, since it is
impossible to establish an objective scale or to
create scales that would perform these operations
and assess the significance of conflicting values.

The principle of practical consistency is used
in constitutional practice to resolve constitutional
disputes relating to the examination of the
constitutionality of limitations imposed by the
legislature on individual rights and freedoms, based
on the principles of proportionality, weighing or
balancing, in order to reconcile private and public
interests.

The German Federal Constitutional Court
actively applies this methodology. In the Lebach
case, for example, it is stated: «Inresolving a conflict,
it is to be assumed that both constitutional values are
essential components of the free democratic system
of the Basic Law in the sense of the constitution,
so that neither of them can claim a fundamental
advantage. ... Since both values are constitutional, in
the event of a conflict between them they should be
reconciled as far as possible; if this is not possible,
a decision should be made, taking into account the
characteristics and specific circumstances of the
individual case, as to which interest should be given
priority. In doing so, both constitutional values must
be considered in relation to human dignity as the
core of the constitutional value system» (BverfGE
35, 202 (Lebach) Decision of the First Senate of 5
June 1973 1 BvR 536/72).

Recommendations for legal scholars and judges
of the Constitutional Court when interpreting the
constitution:

1. Textualism and Originalism:

— Start with the text of the Constitution itself.
Interpret its provisions by relying on the ordinary
meaning of the words used at the time of adoption.

— Examine original intent by studying historical
documents, debates, and the intentions of the framers
to understand how they understood and intended to
use the constitutional provisions.
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2. Broad vs. Narrow Interpretation:

— Distinguish between broad and narrow
interpretations. A broad interpretation may favour
a flexible, evolving approach, while a narrow
interpretation may prioritise adherence to the
original text and intent.

3. Stare Decisis:

— Respect precedent. Examine how previous
decisions on similar constitutional issues have been
resolved, and consider the principle of stare decisis
when formulating new interpretations.

4. Living Constitution:

— Recognise that the constitution can be a
«living» document, adaptable to changing social,
political and economic circumstances. Such a
perspective allows for more flexible interpretations
over time.

5. Balancing Rights and Interests:

— Strive to strike a balance between individual
rights and collective interests, particularly where
rights may conflict with each other or with the
common good.

6. Avoiding Absolutism:

— Be wary of absolutist interpretations. Few
constitutional provisions are absolute, and the
majority may be subject to reasonable restrictions.

7. Presumption of Constitutionality:

— A presumption that laws enacted by legislative
bodies are constitutional unless proven otherwise.
This presumption ensures that the courts do not
casually invalidate the actions of the elected
branches of government.

8. Avoiding Political Bias:

— Endeavor to maintain impartiality and refrain
from political bias when interpreting the constitution.

9. Clear and Convincing Evidence:

— Demand clear and convincing evidence
when challenging the constitutionality of a law or
government actions. This places the burden of proof
on those seeking to invalidate such actions.

10. Principle of Proportionality:

— Ensure that the limitation is not more extensive
than necessary to achieve a legitimate government
objective.

11. Considerations of Public Policy:

— Assess the broader implications of
constitutional interpretations for public policy.
Strive for decisions that promote the common good
and do not undermine the stability of the legal
system.

12. Contemporary Values:

— Recognize that societal values and norms can
evolve over time. When interpreting the constitution,
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take into account how contemporary values may
influence the understanding of constitutional
principles.

13. Global Perspectives:

— Draw insights from comparative constitutional
law and international human rights standards to
substantiate interpretations, particularly in cases
involving fundamental rights.

14. Public Engagement:

— Encourage public involvement and dialogue on
constitutional matters to foster a sense of ownership
and legitimacy in constitutional interpretation.

15. Judicial Restraint and Activism:

— Strike a balance between judicial restraint
(deference to the elected branches) and judicial
activism (an assertive role in protecting
constitutional rights) based on the specific context
and constitutional issue at hand.

These guidelines serve as the cornerstone of an
approach to constitutional interpretation that takes
into account the intricacies and nuances involved in
ensuring a just and stable legal system. The ultimate
aim is to uphold the supremacy of the law, protect
individual rights and promote the collective well-
being of society.

Conclusion

In conclusion, the principles of constitutional
interpretation are fundamental to the functioning
of any constitutional democracy. These principles
provide a framework for understanding and
applying the Constitution, which is the supreme law
of the land. While there may be different approaches
to interpretation, such as originalism, textualism
or living constitutionalism, the ultimate goal is
to ensure that the constitution remains a living
document that can adapt to the changing needs
and values of society while maintaining its core
principles and values.

The principles of constitutional interpretation,
including the importance of text, historical context,
precedent and the spirit of the constitution, help
guide judges, legislators and citizens in making
sense of the provisions of the constitution. They
provide a means of resolving disputes, upholding
the rule of law and protecting individual rights and
freedoms.

It is essential that those involved in the
interpretation and application of constitutional law
approach their responsibilities with a commitment
to fairness, justice and a deep respect for the
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principles on which the Constitution is founded. the rights and freedoms of all citizens and
In doing so, we can ensure that our constitutional  promoting the principles of justice, equality and
system remains a beacon of democracy, protecting  the rule of law.
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