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THE ISSUES OF INTERNATIONAL LEGAL PERSONALITY
OF THE INDIVIDUAL AND HUMAN RIGHTS

In international law, a core aspect leads to the issue of the legal personality of the individual,
which start to be considered specifically from mid-20th century. This was since that time the
common concepts of human rights had already been worked out. The implemented international
documents on human rights made it possible to come close to the solution of another equally
important issue of legal personality of the individual. It should be admitted that, in the real theory of
international law, this problem is not sufficiently completed, although there have already been some
dramatic attempts in this direction. Even though the theme in the field of international law seems to
be investigated, relating to the general concept of human rights, the problem of their relationship
with the legal personality of an individual is not sufficiently discovered in international law; we
set the target of defining how the study of this problem is currently under improvement integration
process. Therefore, this article was aimed, first, at figured out what constitutes the basis of the legal
personality of an individual. First, the article concentrated on the diverse views of scholars, and
based on this, tried to find out the essence and semantic signification of each of them, as well as to
determine some key elements that facilitate to define the relationship between human rights and the
legal personality of an individual.

Key words: individual, legal personality, human rights, concept, geopolitics.
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JKeke TyAFaHbIH, XaAbIKAPAADIK,
KYKbIK CyObeKTiAiri maceaeci xoHe aAam KYKbIKTapbl

XaablkapaabiK, KYKbIKTa aAaMHbIH, KYKbIKKAOIAETTIAIr TypaAbl MOCEAEe MaHbI3AbI MBCEAe BOABIM
Tabblnasbl, 0Aap XX FacblpAblH OpTacbiHaH GacTarn erxken-TerkenAi 3epaeae 6actaabl, OMTKEHI OCbl
yakbITTa asam KYKbIKTapbiHbIH, XKaAMbl YFbIMAAPbl (KOHUEMNUMsAapbl) KaAbintaca 6actasAbl. Apam
KYKbIKTapbIHa KaTbICTbl KAaObIAAQHFAH XaAbIKAPaAbIK, Ky>KaTTap OCbl MOCEAEHI Liewy yiiH 6ip Kasam
60oACa AQ XKEKe TYAFaHblH KYKbIKKABIAETTIrHEe >KaKblIHAATaAbl XOHE MaHbI3Abl MOCEAECIH Liewyre
MYMKIHAIK 6epai. Aaaipa, XaAblKapaAblK, KYKbIK, TEOPMSCbIHAQ OCbl MOCEAE XKETKIAIKTI TypAe
TOAbIK, EMeC eKeHiH MoWblHAay Kepek, 6ipak, ocbl OGarbITTarbl Kenbip eAeyAl apekeTTep >KacaAAbl.
XaAblKapaAblK, KYKbIK, TEOPUSCbIHAA OYA MPOOGAEMa XKETKIAIKTI ABpeeAe asKTaAMaraHbiH MOMbIHAQY
KepeKk, AereHMeH OyA OarbiTTa 6ipKatap MaHbI3Abl 9pEKeTTep >KacaAAbl. AAaM KYKbIKTapblHbiH,
>KaAMbl TY>KbIPbIMAAMAChIHA KATbICTbl XaAbIKAPAAbIK, KYKbIK, CAAACbIHAAFbl TaKbIPbIM 3epPTTEAETIHiHe
KapamacTaH, XaAblKapaAblK, KYKbIKTa OAApPAbIH >XeKe TyAFaHblH KYKbIKCYObEKTIAINH >XaHe apam
KYKbIKTapbIHbIH KapbIM-KaTbIHACbl MOCEAECi >KETKIAIKTI TypAe allblAMaraHbliHa KapamacrtaH, 6i3
ocbl npobAematbl 3epTTey Kasipri Ke3pae KaAah Aamblil >KaTKaHAbIFbIH HAaKTbIAQyAbl MakcaT eTin
KOMAbIK >kahaHaaHy KesiHaeri xaraanabl. COHAbIKTAH, OYA MakaAa, €H aAAbIMEH, KeKe TYAFaHbiH,
KYKbIKCYObEKTIAITIH HerisiH KypanTblH HOPCEHi aHbiKTayFa OarbiTTaAraH. bipiHwiaeH, Makarapa
FAAbIMAQPAbBIH 8p TYPAI MiKipAepiHe Ha3ap ayAapblAAbl >KOHE COFaH CyWeHe OTbIpbiN, OAapAbIH,
BPKaMCbICbIHbIH MBHI MEH MarblHAAbIK, MaFblHACbIH allyfa, COHbIMeH Gipre apaam KykblKTapbl MeH
JKEeKEe TYAFaHbIH KYKbIKCYOBbEKTIAINH KYKbIKCYObEKTIAINH apakaTblHACbIH aHbIKTayFa bIKMAA eTeTiH
Kenbip Herisri SAeMeHTTEPAI aHblKTayFa TbIPbICTbIK,

TyiiH ce3aep: >KeKe TYAFa, KYKbIKCYObeKTIAIK, aAaM KYKbIFbl, KOHLENLUMS, reocascar.

120 © 2023 Al-Farabi Kazakh National University


https://doi.org/10.26577/JAPJ.2023.v107.i3.013
https://orcid.org/0000-0001-7637-842X
https://orcid.org/0000-0002-1547-6816
https://orcid.org/0000-0003-0010-315X
https://orcid.org/0009-0003-7019-5616
mailto:aidana-best91@mail.ru
mailto:aidana-best91@mail.ru

A.A. Otynshiyeva et al.

A.A. OtbiHMesa'*, A.b. Hbicanb6ekoBa', A). Kacteaanto?, A. Aasim!
'Ka3axckuii HaUMOHAAbHBIN YHUBEPCUTET UM. aab-Dapabu, KasaxcraH, r. AAMathl
2YHuBepcuteT Mmnaaacekc, Beankobputanms, r. AOHAOH
*e-mail: aidana-best91@mail.ru

K Bonpocy o MeXAyHapoAHOM NPaBoOCy6GbEKTHOCTH
MHAMBMAQ U NPaBa YeAoBeKa

B ME>XAYHAPOAHOM TIpaBe€ Ba>XHbIM aClekKTOM OCTaeTCsd BOINpPOoC I'IpaBOCY6'beKTHOCTVI MHAMBUAQ,
KOTOprVI 6onee AETAAbHO Ha4aAM paCCMaTpMBaTb C CepeAMHbl XX Beka. DT0 ObIAO CBA3aHO C TEM,
YTO K 3TOMY MOMEHTY YyXKe ObIAM l'lpOpa6OTaHbI o6ume KOHUEernun1n rnpaB 4eAoBeka. HpVIHﬂTble MeX-
AYHapPOAHbIE AOKYMEHTbI MO MnpaBaM 4YeAOBeEKa NMO3BOANUAN BIMAOTHYIO I'Ipl/l6/\l/13VlTbC$I K pelleHunto elle
OAHOro HEe MeHee Ba>KHOIro Bonpoca l'IpaBOCy6'beKTHOCTl/l MHAMBUAQA. C/\eAyeT NMPW3HaTb, 4YTO, B TEOPUUN
ME>XAYHAPOAHOrIO MnpaBa, 3Ta r|p06/\eMa He SABAJAEeTCa AOCTAaTOYHO 3aBepLLleHHOl71, XOT4 y>XKe ObIAM caAe-
AdHbl HEKOTOPbIE 3HAYNTEAbHbIE MOMNbITKM B 3TOM HalrpaBA€HUN. HeCMOTpSI Ha TO, YTO TéMa B obAactn
ME>XKAYHAPOAHOIO NMpaBa Ka>keTcs VICC/\eAOBaHHOVI, KaCaTeAbHO, O6Ll_l,el7l KOHUeENuMn npaB YeAOBeKa, TO
BOMNPOC X B3aMMOCBSA3UN C ﬂpaBOCY6'bEKTHOCTblO MHAMBUAQ HEAOCTATOYHO PACKPbITO B MEXKAYHAPOA-
HOM TnpaBe, Mbl CTaBUAN LUEAb B MPOACHEHNN, KaK obcTouT n3yyeHume AQHHOM I'IpO6AEMbI B Hactoduiee
BpeM4 B YCAOBUSAX Pa3BUTUA MHTErpaluMOHHOI O npouecca. [—|O3TOMy AdHHas CTaTb4d OblAa HarnpaBA€Ha,
rnpexae BCero, Ha BbIACHEHME TOro, YTO COCTAaBASAET OCHOBY l'IpaBOCy6'beKTHOCTl/I q.)VBl/I‘-IECKOFO AMUa.
B NMepByto ovepeAb, B CTaTbe akKUEHTMPOBAaAN BHUMaHME Ha pa3HOO6p83Hble MHEHUWN YYEHbIX, N NCXOAA
M3 3TOro, NnorbITaAUCb PACKPbITb CYyTb N CMbICAOBO€E 3Ha4Y€HMe Ka>KAOro M3 HMX, a TakK>Ke ONpeAeAnTb
HEKOTOpPbIE KAIOYEBblE IAEMEHTDI, CﬂOCO6CTByIOU.Ll/Ie K OnpeAeAeHMIoO B3aMMOCBA3M MpaB YeAOBeKa U
l'IpaBOCy6'b6KTHOCTl/I MHAUBUNAQ.

KAroueBble cAoBa: MHAVBUA, l'IpaBOCy6'beKTHOCTb, NnpaBa YeAOBEKa, KOHUEernumsa, reonoAmTmKa.

Introduction

Perestroika in the USSR, democratic processes
in Eastern Europe and Latin America, the occurrence
of democratic countries on the African continent, the
rapid economic development of the Asian region, the
«Arab Spring» — led to geopolitics focused on peace
and the defense of the fundamental foundations of
human rights. At the same time, modern geopolitics
is more focused on international relations than on the
geographical factor, focusing on the development of
partnerships with all international players, not just
states. The geopolitics of the twenty-first century
includes not only geography, but also history,
sociology, international law, economics and religion,
and the key subject of geopolitics is still the state.

From the content of the previous articles on the
legal personality of the individual, we have come
to the decision that today the official recognition
of the international legal personality of individuals
depends solely on States. It is their position that is
decisive in this matter.

States define their official position in the
international arena on the issue of the international
legal personality of natural persons by voicing
their position on such a more general issue as
human rights. In our opinion, the recognition of
the international legal personality of individuals is
the highest form of recognition of human rights, in
the legal sense, it means raising the individual to

the level of the state on all fundamental issues of
international law immediately related to the rights
and interests of the individual.

However, it should be borne in mind that the
contemporary world consists of states belonging to
different civilizations and having different socio-
political systems. Each of these States has its own
history, legal traditions, and cultural values, on
which the view of human rights largely depends, and
accordingly, their approaches to human rights differ.
This explains the presence of different concepts of
human rights, which, however, have much in total.

Material and methods

Within the scope of the work, the following
materials are used as research materials:

- International legal acts the FEuropean
Convention for the Protection of Human Rights and
Fundamental Freedom:s.

- Scientific articles, monographs and other
scientific materials devoted to the issues of the legal
personality of the individual and the general concept
of human rights.

The research methods used in this article are
analysis (including analysis of legal acts, statistics,
proposals and projects, opinions of different
researchers), comparison (including opinions
and proposals), synthesis (based on analysis and
comparison).

121



The issues of international legal personality of the individual and human rights

Results and discussion

At present, more and more emphasis is paid
to human rights as a concept that is at the heart of
the theory of the rule of law. Human rights in their
current configuration constitute a great victory of
modern international law; its high aspirations are
feasible (Domingo, 2010:142).

Different approaches and methods to human
rights do not exclude international cooperation
in the field of human rights, which is confirmed
by the fact that a number of international human
rights treaties and other international instruments
have been adopted to date. Despite the fact that
these international treaties have not yet become
fully universal, all States admit and recognize the
international legal principle of respect for human
rights. In other words, no State denies human rights
as such. From this, it can be concluded that the idea
of the need to ensure and protect human rights is
recognized by all States and is a universal idea.

Meanwhile, at present, the question of what
exactly should be meant by the universality of
human rights and what its limits are is very relevant
in international law. There is no agreement on
this issue. According to the Western researcher
Baderin, it is necessary to distinguish between the
universality of human rights and universalism in the
field of human rights. In his view, the universality
of human rights means the universal acceptance
of the idea of human rights, while universalism in
the field of human rights refers to the interpretation
and application of the idea of human rights. If the
universality of human rights has been achieved today,
as evidenced by the fact that no State today denies
human rights, and then universalism in the field of
human rights is still far from being achieved, since
universalism presupposes the existence of universal
agreement on the interpretation and application of
international human rights law (Baderin, 2003:302).

The concept of universalism in the field of human
rights is based on the following two supposes:

1) The norms of substantive law that enshrine
human rights and freedoms mechanisms must be the
similar.

(2) The application of human rights norms
should be uniform.

When considering the question of universalism
in the field of human rights, one should not forget
about the existence of the theory of cultural
relativism, which assumes and demonstrates that
human rights are not the product of exclusively
Western civilization but are inherent and core in all
of humanity and are based on morality. Therefore,
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human rights cannot and should not be interpreted
without regard to the cultural differences of people.

Literature review

As Bradshaw appropriately points out and
states, based on the fact that article 31 of the
International Covenant on Civil and Political Rights
of 1966 establishes the need for elections to the
Human Rights Committee to take into account the
equitable geographical distribution of members and
the representation of different forms of civilization
and the essential and core legal systems, it can be
concluded that the Covenant itself admits the need
for an approach to its conception that is not based
solely on any one theme of human rights (Bradshaw,
1999). The same provisions and rules are contained
in several other international human rights treaties.

The disadvantage and drawback of the theory of
cultural relativism is that there is a risk of abuse,
that is, it can be used to justify human rights
violations. On the other hand, the interpretation of
international human rights based on solely on the
liberal thematic of human rights and freedoms,
proposed by the proponents of strict universalism,
has the disadvantage that it is purely Western, and
in fact is not universal. Thus, this theory, which
claims to be Universalist, can itself be criticized as
culturally related to Western values. In this regard,
A. Brisk quotes S. Huntington, who, going beyond
human rights, noted that universalism is an ideology
adopted and implemented by the West to oppose
non-Western cultures, and representatives of non-
Western cultures see what the West sees as universal
as Western (Brysk 2002: 321). Therefore, the very
theory and conception of universalism in the field
of human rights is perceived in many non-Western
countries as a form of neocolonialism, the aim of
which is to strengthen the dominance of the Western
part.

In terms of the theory of cultural relativism,
some countries, such as the States of the Asia-Pacific
region, believe that their desire to preserve the
traditional culture of their peoples is fully justified,
but is not always admitted by Western governments
and non-governmental organizations. The countries
of Latin America and the Caribbean have also
repeatedly demonstrated the view that the concept
of the universality of human rights can expose
their countries to an unacceptable level of foreign
interference, so they strongly opposed the idea of
dependence between the observance of human rights
and freedoms and the number of economic assistances
provided to countries (Abdullahi 1992: 488).
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The Islamic concept of human rights differs
even more from the Western concept of human
rights. Kazakh scholar Nurumov notes that the
rejection by the peoples of the Middle East of the
Western European and American understanding of
human rights, with its emphasis on political and civil
individual rights, is because the Western genesis of
human rights as a defense of the individual against
the tyranny of the state is only partially relevant in the
third world. Most developing countries depict that
although they suffer from human rights violations,
they see the main source of their oppression
and exploitation in the structure of international
relations monopolized by the Western powers that
dictate the rules of the game. Therefore, it is not
astonishing that, for example, Arab organizations in
the Middle East view human rights in a broader and
wider context than is done in Europe or America.
They believe that human rights should consist
of respect for sovereignty, the right of peoples
to economic development and the eradication of
poverty, protection from foreign occupation, ethnic
cleansing, and apartheid policies. They believe that
human rights in Islam and Arab social traditions also
have a long history, but in the context of a family,
clan, tribe, or modern state. Understanding human
rights in this light, they see the main reason for the
destruction of the family, the frightening increase in
crime and serious social anomalies in the excessive
focus of the West on individual rights (Nurumov
2000: 193).

Considering the problem of cultural relativism,
scholar Nurumov formulates four features in the
approach to human rights on the part of developing
countries:

1) Promotion of the principle of unity of rights
and obligations, as well as responsibility to other
individuals in the implementation of human rights.
Individual rights must be complemented by the
collective rights of peoples.

2) The right of peoples to development is a key
right in the whole concept of human rights. This
is especially specifically important, since under
the current system of protection of individual
human rights, all economic, political, and cultural
advantages are on the side of the West.

3) The existence of general structural inequality
is a fundamental violation of human rights. It is the
source of most of the problems and issues of the
«third world» countriesy.

4) Human rights are a Western construct that,
by speculating and stating on individual rights,
ensures the domination of the North over the South.
It is necessary to ensure non-interference in the

internal affairs of developing countries, respect for
the cultures of their peoples based on the theory
of cultural relativism and the concept of national
sovereignty (Nurumov 2000:193).

According to Krivolapov, to solve and overcome
the problem and issue of cultural relativism, it is very
important to have a fair geographical distribution of
members and the representation of various forms
of civilization and the main legal systems in the
human rights treaty bodies, which should contribute
to such a universal interpretation and, accordingly,
the creation of universal international standards in
the field of human rights that would be acceptable
to all cultures. This is also the focus of the Vienna
Declaration and Programme of Action of 1993,
which states that «all human rights are universal,
indivisible, interdependent and interrelated»,
but also defines and states that «although the
significance of national and regional specificities
and various historical, cultural and religious features
and characteristics must be borne in mind, States,
regardless of their political, economic and cultural
systems, have a duty to promote and protect all
human rights and fundamental freedomsy. It
seems that in this case we are going on about the
universality of human rights, meaning that the
legal norms that enshrine human rights should be
universal, but this does not mean that they should be
interpreted in the same way in all cases in practice.
Otherwise, it would not make sense to include in
the Vienna Declaration and Programme of Action
of 1993 a rule or a so-called provision on the need
to consider and solve national and regional specifics
and various historical, cultural, and religious features
(Krivolapov 2006: 213).

In addition to the problem of cultural relativism,
which hinders the universalism of the idea of
human rights, including in the recognition of the
international legal personality of the individual,
the geopolitical factor is also of great importance,
which also has a significant impact on the positions
of States on this issue. In this respect, the example
of the post-Soviet states is illustrative

It should be noted that the post-Soviet space is
currently heterogeneous and is undergoing gradual
geopolitical erosion and defragmentation. Thus,
some post-Soviet states clearly became an integral
part of the Euro-Atlantic world, elements of which
they carried in themselves and as part of the USSR
— these are the Baltic States. Third post-Soviet
countries are drifting in this direction-Moldova,
Azerbaijan. Many of these countries are in the orbit
of cooperation between the Eurasian states of the
post-Soviet space for reasons of a geographically
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forced nature, without yet having a real choice, an
alternative. As a result, as noted by the Kazakh
scientist S.Aidarbayev, from a geopolitical point
of view, only a few states are true adherents of
Eurasianism. Of these, of course, the Eurasian
states with Eurasian roots are Russia, Kazakhstan,
Kyrgyzstan, and Tajikistan. Belarus, which is also
in the orbit of Eurasian integration, is currently a
Eurasian state, but in the event of a change of the
ruling regime to a more liberal one, it can fall into
the sphere of influence of the Atlanticist West due to
its direct proximity to economically and politically
powerful Euro-Atlanticist neighbors. Finally, we
should mention the still geopolitically undecided
state, which, however, has unambiguously Eurasian
roots, precedents — Uzbekistan. Armenia is also
close to the Eurasian integration core field, but
the position of this country is explained more by
an unfriendly geographical neighborhood than by
free choice. Apparently, these reasons can explain
the fact that Russia, Kazakhstan, Kyrgyzstan,
Armenia, and Belarus today form the core of the
most advanced integration group in the post-Soviet
space-the Eurasian Economic Union (Aidarbayev
2010: 329).

If we compare Eurasian and European
integration process, then European integration
is initially based on the concept of Euro-
Atlanticism, the core of which is the idea of
human rights. Thus, in accordance with Article 6
(former article 1bis) It is based on the values of
respect for human dignity, freedom, democracy,
equality, the rule of law and respect for human
rights, including the rights of persons belonging
to minorities. These values are shared by Member
States in a society characterized by pluralism, non-
discrimination, tolerance, justice, solidarity and
equality between women and men. In paragraph
3 of Article 6, it is defined that «fundamental
rights, as they are guaranteed by the European
Convention for the Protection of Human Rights
and Fundamental Freedoms and as they follow
from the constitutional traditions common to the
member States, are included in the content of
the law of the Union as general principles» (the
European Convention).

To date, nowadays these general principles of EU
law are among the sources of European law actively
used by the Court of Justice of the EU (Entina 2000:
720-96). Thus, human rights are elevated in the EU
to the category of general principles of European
law. As a result, it can be stated that human rights
are a category that serves as a criterion for the
legitimacy of all EU integration activities.
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As for the States of the post-Soviet space, they
have also established in their constitutional acts a
list of fundamental human rights and freedoms in
the form that it is understood in Western countries.
However, the attitude to these individual rights in
the post-Soviet countries differs. In the theoretical
constructions of the ideologists of modern Russian
Eurasianism, the idea of human rights is sometimes
brought to an extreme degree of belittlement, being
opposed to the idea of the rights of peoples. Thus,
the well-known ideologist of Eurasianism Dugin
states that the idea of the universality of Western
democracy is a Nazi idea, which is nevertheless
firmly hammered into our heads. In support of his
thesis, he gives the following arguments. Different
people create different political systems, different
models of power. Being different, they govern
themselves in different ways, create different
systems. This is the diversity of the world, of history.
Western democracy embodies the experience of
Western ethnic groups, summarizes and sums it
up their historical, political, and social experience.
This is wonderful, but where does the belief that this
is universal criteria come from? Is that a political
optimum? It is taken only from essentially racist
premises, identifying only the western sector of
humanity with the actual people, and the rest of
the peoples, equating them with savages, sub-
humans» says Dugin. The rights of peoples are the
axis of Eurasian jurisprudence, while human rights
are the» battle cry of «globalism, Atlanticism and
Westernization» the scientist exclaims (Dugin,
2004:512-218).

The main conclusion of Dugin is that the idea
of Western democracy «as something without
alternative is a lie and a form of intellectual
occupation (Dugin 2004: 512-218).

Kazakh scientists also came to the conclusion
in unison with Dugin, although the Kazakh version
of Eurasianism is more moderate. As Busurmanov
writes, from the first years of the formation of an
independent state, the process of borrowing the
Western European idea of human rights to cultivate
it on our Kazakh «non-Western» soil led to the
emergence of situations that do not always fit and
coincide with established foundations. We began to
be misunderstood, and the chain of successive steps
aimed atunderstanding and implementing democratic
values began to be questioned (Busurmanov, 2005).
Our Eurasian essence finds its expression and is
reflected in the perception of well-known theoretical
dogmas and postulates in the field of human rights,
as well as the mechanisms for ensuring them, «he
continues. The scientist formulates the essence of his
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position as follows: without rejecting the European
concept of human rights, it should be recognized
that along with it there is also an Islamic, Chinese,
Japanese, traditionalist, socialist, and in our case,
the Eurasian concept of human rights. Human rights
must also be perceived from the perspective of their
adequacy to collectivist and public interests and
expectations, as well as their mutual responsibility to
each other. According to professor Busurmanov, the
excessive and overwhelming fascination with only
rights and freedoms to the detriment of the duties
and responsibilities of the individual contributed to
the formation of selfish individualism. Therefore,
the Eurasian concept of human rights from this
point of view appears to be the most relevant and
meets the challenges and pros and cons of the time
(Busurmanov, 2005).

It should be noted that even in such a Eurasian
format, human rights are not a basis, principle, or
something the same for integration processes. The
Eurasian states, are truthful to themselves in this
matter, do not consider human rights as the main
and core element, part of integration. Human rights
in these processes stay on the second, if not on the
third role, although in the basic laws of almost all
these states, the person, his life, rights and freedoms
are admitted as the highest value of the state.

In this regard, professor S.Aidarbayev notes that
it is noteworthy that in the preamble of almost all
integration treaties of the post-Soviet countries, the
commitment to the principles and mechanisms of
international law is emphasized, but human rights
are not singled out as a separate principle. This state
of affairs can be demonstrated by the fact that human
rights in the European sense, normatively enshrined
in constitutional acts, are a category for «external»
use, while in the practice of interstate relations, the
Eurasian states prefer to agree not on the protection
or provision of abstract general human rights, but on
the fate of their compatriots, their collective rights,
primarily to preserve ethnic identity (Aidarbayev
2010: 416-291). It is impossible to disagree with this
point of view.

Thus, Russian neo-Eurasianism is openly anti-
Western in nature, bringing some civilizational
differences between the West and FEurasia to
hypertrophied forms. Thus, even the Western
concept of human rights, as presented by the same
Dugin, appears to be a «Nazi» idea and is opposed
to the idea of the rights of peoples.

One of the elements of a broad understanding
of security in post-Soviet countries is the issue
of security and protection of human rights. In
this regard, all these countries have enshrined in

their constitutions an internationally admitted list
of fundamental human rights. At the same time,
the issue of legal, including international legal
mechanisms for the implementation and protection
of human and civil rights and freedoms, which have
a significant privileged impact on the total level of
democracy and human rights in a particular country,
is of great importance. It is interesting that the
Central Asian countries of the post-Soviet space do
not participate in the European mechanisms for the
protection of human rights, although Kazakhstan
has such an opportunity. The post-Soviet countries
located in the European part of the former Soviet
Union, although they are members of the European
mechanisms, are most often the object of criticism
from European partners. Almost all CIS countries
have their own position on the issue of human
rights and their international legal protection, which
differs from the position of European states. The
recognition of the international legal personality of
individuals by most of the post-Soviet States is not
even considered as an actual problem. The specifics
of their conceptual views deny this possibility.

According to professor Nurumov, even
though in a number of states there is a tendency
to strengthen the primacy of international law
over domestic law, it has not yet become decisive.
In most countries, the Constitutions, although
they guarantee the rights and freedoms of man
and citizen, nevertheless restrict them, ensuring
the priority of domestic laws over international
norms, and overcoming the dualistic contradiction
between constitutional and international law, in the
opinion of Nurumov, is possible by ensuring the
international legal personality of the individual.
By concluding international agreements on human
rights and thereby voluntarily renouncing part of
their sovereign rights, states unwittingly pave the
way for expanding the scope of rights and freedoms
of their citizens, which even the most stubborn
opponents of the international legal personality of
the individual are forced to recognize (Nurumov
2000: 193). However, even in this matter or an issue,
countries such as Kazakhstan or Turkmenistan are
extremely cautious.

At the beginning of the twenty-first century,
the most significant trend in the development of
international human rights law is the cardinal
transformation of all international law in the
direction of gradual restriction of state sovereignty.
Perhaps this process will not lead to the rejection of
this basic characteristic of the state for a very long
time. But it’s not necessary. The renunciation of
sovereignty may lead to the formation of a world
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state in the future, which, of course, is not a priority
at this stage of human society development. It would
be optimal to accommodate and disperse a certain
amount of sovereignty only in the field of human
rights, while in other areas it can continue to play its
assigned role. In this case, a very important feature
of the world order will remain — the democratic
plurality of states. Specifically, such changes can
occur if most States recognize the international legal
personality of the individual and create effective
mechanisms for the implementation of international
law, the priority of its norms over the norms of
national systems. In the meantime, these trends are
finite, although promising (Nurumov, 2000: 169-
170).

At the same time, it should be noted the validity
of the remark of the famous Russian scientist
Lukashuk that «the main thing is not to formally
proclaim the individual as a subject of international
law, but to find real ways to ensure human rights
in the interaction of national and international law»
(Lukashuk 2005: 371-418).

The contemporary world is characterized by
such a property as the ever-expanding globalization
of world economic life and the associated
internationalization of many issues of the internal
life of states. No country in the world can resist
this ever-increasing trend. Kazakhstan is also no
exception to this rule, and one of the main goals of
the Republic’s foreign policy is determined by the
inclusion in the system of the world economy and
taking its rightful place in it. The main goal of the
socio-economic reforms carried out in the country is
to build a developed market economy, a democratic
society and a state governed by the rule of law. At
the center of all these transformations is a person, his
life, interests, rights, and freedoms, without which it
is not only impossible to carry out reforms, but also
their very meaning is lost.

However, this circumstance is «not equivalent
to the automatic guarantee of rights and freedoms
as a result of moving forward on the path of market
relations» (Krivchikova 2000: 720-471).

Russian researcher Laitman, having studied all
the arguments of supporters and opponents of the
recognition of the international legal personality
of individuals, makes a disappointing conclusion
that there are no sufficient grounds for recognizing
an individual as a subject of international law.
None of the studies on this topic has established
that the absence of this quality negatively affects
the provision and protection of the rights of the
individual or leads to a restriction of his legal
personality in domestic relations. At the same time,
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according to him, expanding the scope of its action
at the level of interstate relations, international law
penetrates deeper into national legal systems and
regulates domestic relations. The new qualities
of international law give it a global character.
Nevertheless, its nature remains unchanged, and
the criteria of international legal personality remain
unchanged, which does not allow us to classify an
individual as a subject of global law (Laitman 2017:
116-120).

Indeed, in all the cases referred to by proponents
of the recognition of the international legal
personality of the individual, it ultimately turns
out that individuals received certain elements of
international legal personality only because the
States concerned gave their consent to it. In the
absence of such consent, individuals were deprived
of even these elements. This shows that the issue we
are considering directly depends on States, which,
in turn, cannot reach a common agreement even on
a single international legal concept of human rights.
At the same time, the position of several Western
states that are ready to accept such recognition is
met with active opposition from a large bloc of non-
Western states.

As we have found, the conceptual differences
between states are based on geopolitical factors,
which will be very difficult to overcome (if
possible). For example, it can be concluded that
the theory of Eurasianism, which underlies the
integration of several post-Soviet states, including
Kazakhstan, as well as the Eurasian concept of
human rights, which follows from it, has some
fundamental differences from the concept of human
rights of European states.

In our opinion, a consensus between Western
and non-Western states on the recognition of the
international legal personality of individuals is
possible only in the very distant future (if possible,
given the current state of the system of international
relations and the confrontation between the West, on
the one hand, and Russia, China, Islamic and Latin
American countries, on the other). As part of the
ideology, the issue of human rights, including the
recognition of the international legal personality of
the individual, is still used as a tool of struggle and
confrontation. In these circumstances, we consider
it unrealistic to reach a general agreement on such a
geopolitically sensitive issue as human rights.

In the meantime, it is more realistic to reach
agreement on the international protection of human
rights, including the gradual build-up of elements
that strengthen the international legal personality of
individuals.
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Conclusion

Summarizing up the question of geopolitics and
the international legal personality of individuals, we
can quote the words of the Russian researcher Bakina,
who is considering the question of the relationship
between human rights and geopolitics, notes that
human rights, which have the source of universal
moral and ethical norms and values, have passed
the path of their rapid genesis, in the late twentieth
and early twenty — first centuries, have changed
their qualitative content and functional purpose.
They have become a tool for the implementation
of geopolitical expansion by developed states
against developing countries, as well as a means
of usurpation and distortion of human rights and
freedoms in the expansionist states themselves.
Consequently, in conditions when human rights
have become an instrument of geopolitics, it is
unlikely that states with different, and sometimes
radically opposite, geopolitical interests will be able
to agree on the recognition of the international legal
personality of individuals.

As a result, we can conclude that human rights
need legal protection in all spheres of life of society
and the state, wherever and wherever there is an
individual with all his diverse interests. One of the
main means of implementing the state’s task of
ensuring human rights is to create conditions that
create an environment of full respect for individual
rights in society, as well as the possibility of their
protection by legal means in the event of violations.

Among all these legal means of protecting human
rights and freedoms, a special place is occupied
by the international legal protection of violated
individual rights, which has proven its effectiveness
in the practice of many States.

The international legal protection of human
rights is primarily of preventive importance for
States, deterring the State apparatus from gross and
systematic violations of the rights of the individual.
At the same time, applying to international
authorities for the protection and restoration of
their violated rights is often the last opportunity for
a person to achieve justice. Thus, the mechanism
of international protection of human rights acts as
a means of establishing in a particular state, as well
as within the international community, a fair rule
of law, at the center of which is a person. However,
common principles of relations between States
have not yet been fully developed; measures of
international responsibility and other institutions
have not been developed and recognized. As we
know, international treaties concluded by States
often have too general wording, which implies the
need for their interpretation by the States parties
and transformation into national legislation in a
modified form, with reservations and their own
understanding of individual rights. This leads to
different approaches to solving problems in the
field of human rights and prevents the development
of a single conceptual approach to the situation of
the individual in the modern and contemporary
world.
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