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THE ORIGIN OF LEGAL PLURALISM:
TOWARDS A NEW THEORY OF HUMAN RIGHTS LAW

The purpose of this article is to clarify the essence of legal pluralism, which is a prerequisite for
adopting legal pluralism in human rights law. This is particularly important because the use of the term
«legal pluralism» in human rights law varies from one proponent to another, making it difficult to specify
what legal pluralism is in the first place. This article identifies the roots of the concept of legal pluralism
by tracing the origins of the debate on legal pluralism to answer the question: what should be included
in the «legal order» when discussing legal pluralism? The study on the origin of legal pluralism shows that
non-state legal orders were always the subjects of the discussion, deducing that it is natural that those
non-state legal orders become the object of legal orders in the study of legal pluralism in human rights
law discipline.

In this study, legal pluralism is considered not only from a theoretical and legal point of view
but also from a historical and legal point of view, which can enrich any scientific work. In legal doc-
trine, the research category appeared relatively recently, about 50 years ago, which was the logical
result of the collapse of the colonial system and the emergence of the need for newly independent
states ensuring the coexistence of historically established norms of ordinary law with colonial law,
distributed by metropolises. Evidence was provided regarding the change in the concept of legal
pluralism over time.

Key words: legal pluralism, human rights, law, state, freedom.
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KYKbIKTbIK MAOPAAM3MHIH, NaitAa OOAYDI:
AAAM KYKbIKTapbl KYKbIFbIHbIH, XXaHA TEOpHSICbIHA Kapai

ByA 6anTbiH MakcaTbl — aAaM KYKbIKTapblHAAFbI KYKbIKTbIK MAIOPAAU3MAIT KaObIAAQYAbIH, KQXKeTTi
WwapTbl GOAbIN TabbIAATbIH KYKbIKTbIK, MAIOPAAM3MHIH MBHIH HaKTbiAay. byA acipece MaHbI3Abl, OMTKEHI
aAaM KYKbIFbIHAQ “KYKbIKTbIK, MAIOPAAM3M” TEPMUHIH KOAAAHY Bip XakTaylbiAaH eKiHWiciHe Kapan
e3repeai, 6yA GipiHWI Ke3ekTe KYKbIKTbIK, MAIOPAAM3MHIH HE eKeHiH aHbIKTayAbl KMblHAATaAbl. bya
MaKaAasa KYKbIKTbIK, MAIOPAAU3M TY>KbIPbIMAAMACbIHbIH TaMbIpbl aHbIKTaAaAbl, CypakKa >ayan 6epy
YWiH KYKbIKTbIK, MAIOPAAM3M TypaAbl MiKipTaAacTbiH 6acTaybl 6arikaAasbl: KYKbIKTbIK, MAIOPAAM3MAI
TaAnkblAay KesiHae “KyKbIKTbIK, TOpTin” yFbiIMblHA He Kocy kepek? KyKbIKTbIK, MAIOPAaAM3MHIH, NarAa
GOAYbIH 3epTTey KOPCETKEHAEN, MEMAEKETTIK eMeC KYKbIKTbIK, TOPTINTEp apAaibiM TaAKbIAQHATbIH
TakbIpbin 6OAFAH, AeMeK, OYA MEMAEKETTIK eMeC KYKbIKTbIK TOPTINTEP aaaM KYKbIKTapbl NoHIHAETI
KYKbIKTbIK, MAIOPAAM3MAI 3epTTey Ke3iHAE KYKbIKTbIK epexKeAepAiH 06bekTiciHe aiHaAybl Tabufn
Hapce.

ByA 3epTTeyaAe KYKbIKTbIK MAIOPAaAM3M TEK TEOPMSABIK XX8He KYKbIKTbIK, TYPFblAQH FaHa eMec,
COHbIMEH KaTap Ke3 KEAreH FbIAbIMM XXYMbICTbl 6arbiTa aAaTblH TAPUXU-KYKbIKTbIK, TYPFblAAH Aa
KapacTbipblAaabl. KyKbIKTbIK, AOKTPMHAAQ 3epTTey KaTeropuscCbl CaAbICTbIPMaAbl TYPAE >KaKbIHAQ,
wamameH 50 XbIA BypbiH NanAa 60AAbI, BYA OTApPAbIK >KYMEHIH bIAbIPAYbIHbIH XXOHE XaHa ToYeACi3
MEMAEKETTepre KaXKeTTIAIKTIH naiAa GOAYbIHbIH AOTMKAAbIK, HOTUXKECI 0O0AAbl, OYA Tapuxu
KAAbINTACKaH 9AETTEeri KYKbIK HOPMaAApbIHbIH METPOMOAMSAQP TapaTKaH OTAPAbIK, KYKbIKMEH KaTap
OMIp CYpYyiH KamTamacbl3 eTeAi. YakbIT eTe KeAe KYKbIKTbIK MAIOPAaAM3M TY>KbIPbIMAAMAChIHbIH,
e3repyiHe ABDAEAAEDP KEATIPIAAI.

TyHiH ce3aep: KYKbIKTbIK MAIOPAAM3M, aAaM KYKbIKTapbl, KYKbIK, MEMAEKET, 6BOCTaHABIK,
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I'Ipoucxox(AeHue npaBoOBOro nNAKOpaAuama:
Ha NyTu K HOBOW TeopuH npaBa rnpas YeAoBeKa

LleAb 3TOM CTaTbM — MPOSICHATB CYLLLHOCTb MPABOBOI0 MAIOPAAU3MA, KOTOPbII SBASETCS HEOOXOAM-
MbIM YCAOBMEM AAS TIPUHSITUS NMPABOBOI0 MAIOPAAM3MA B MPABE NpPaB YeAoBeKa. ITO 0COOEHHO BaXKHO,
MOCKOAbKY MCMOAb30BaHWE TEPMMHA «TMPABOBOWM MAIOPaAM3M» B MpaBe MpaB YeAoBeka BapbUpyeTcs oT
OAHOIO CTOPOHHMKA K APYrOMY, UTO 3aTPYAHSIET OMPEAEAeHUE TOro, UTO TaKoe NMPaBOBOM MAKPAAU3M
B MEPBYIO ouepeAb. B 3Toi cTaTbe OonpeAeAsioTCsS KOPHM KOHLEMNLMM MPaBOBOroO MAKPaAM3Ma, NPoc-
AEXMBAIOTCS UCTOKM Ae6GATOB O MPABOBOM MAIOPAAM3ME, UTOObI OTBETUTbL Ha BOMPOC: YTO CAEAYET
BKAIOYATb B MOHSATHE ‘NPABOBOI NMOPSAAOK’ NMpu 06CY>KAEHMM NPABOBOro MAloparsmMa?l MccaepoBaHume
NMPOUCXOXKAEHUSI NMPABOBOrO MAIOPAaAM3Ma MOKa3bIBaeT, YTO HEroCyAApPCTBEHHbIE MPaBOBble MOPSAKM
BCeraa GbIAM NPEAMETOM 0BCYXKAEHUSI, U3 Yero CAEAYeT, YTO BIMOAHE eCTECTBEHHO, UTO 3TW Herocy-
AQPCTBEHHbIE MPABOBbIE NMOPSIAKM CTAHOBATCS OOBHEKTOM MPABOBbIX NMPEANUCAHWI MPU M3YUYeHUN npa-
BOBOIO MAIOPAaAM3Ma B AUCLIMIIAMHE MpaBa MpaB YeAoBeKa.

B AaHHOM MCCAEAOBaHMM MPABOBOW MAIOPAAM3M PACCMATPUBAETCS He TOAbKO C TeOPeTUUECKon 1
IOPUAMYECKOM TOUKM 3PEHUsI, HO 1 C MCTOPUMKO-TIPABOBOIM TOUKM 3PEHUsI, KOTOpPasl MOXeT oboratuTb
AOOYIO0 HayuHylo paboTy. B npaBoBOM AOKTPUHE UCCAEAOBATEAbCKAsl KaTeropus MosiBUAACb OTHOCH-
TEAbHO HEAABHO, OKOAO 50 AT HaszaA, YTO CTAAO AOTMUYECKMM Pe3yAbTAaTOM pacrnasd KOAOHUAAbHOM
CUCTEMbI 1 BO3HMKHOBEHUS MOTPEBHOCTH B HOBbIX HE3aBMCUMbIX FOCYAAPCTBaX, 06ecrneumBaioLimx co-
CYLLLECTBOBAHME MCTOPUYUECKM CAOKMBLUMXCS HOPM OObIYHOIrO NMPaBa C KOAOHMAAbHbIM MPABOM, pacri-
pocCTpaHsieMbIM METPOMOAMSIMU. BbIAM MpeACTaBAEHblI AOKA3aTeAbCTBA U3MEHEHMS KOHLLEMNLUMM MPaBo-
BOrO MAIOPaAM3Ma C TeUYEHNEM BPEMEHM.

KAtoueBble CAOBa: NPaBOBON MAIOPAAM3M, MPaBa YEAOBEK], NMPaBoO, rOCYAAPCTBO, CBOOOAA.

Introduction

The adoption of legal pluralism in human
rights law has gained momentum in recent years
(Provost 2013; Corradi 2017). Underlying this is the
recognition that human rights law is regulated by
various legal orders, including national, international,
and regional international law, which do not
necessarily function in coherence. This recognition
is premised on the diffused understanding that law
includes only those laws that derive from states, on
which the debate on legal pluralism in human rights
law is based (as an example, see Besson, 2014).
However, this raises the question why the laws do
not include non-state law in the discipline of human
rights law, when individuals and groups who hold
human rights live according to various norms, whose
source is not always of a state. For example, some
schools of Islamic law, an example of a non-state
legal order, hold that the Islamic headscarf must be
always worn, while according to French national
legal norms this must be removed in public (S.4.S. v.
France, 2014). Muslim women living in France and
subject to the above-mentioned interpretations of
Islamic law must choose which of these conflicting
norms to follow. This situation shows that state and
non-state legal norms clash within the individual
and thus there is a great possibility to include non-

state law in the context of human rights law (in this
case, religious freedom).

If we refer to the origins of legal pluralism, we
can see that the arguments in legal pluralism are
based on the premise of law that does not originate
from states (non-state law). This article refers to the
origins oflegal pluralism to identify its basic elements
as a precondition for adopting legal pluralism in
human rights law. This will make it clear that it is
natural to include non-state law among the elements
of legal pluralism when structuring human rights
law through legal pluralism. The article first refers
to the various usage of legal pluralism in human
rights law discipline, raising the question of what
legal order may be included in the discussion of
legal pluralism in human rights law (Materials and
Methods), then reviews the historical development
of legal pluralism in anthropology and sociology
(Results), and finally discusses the essential element
of legal pluralism (Discussion).

Materials and methods

Definitions of legal pluralism are so diverse
that there are as many definitions as theorists. Some
of its definitions and explanations in the context
of international human rights law include: “the
establishment of boundaries between normative
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systems” (Quane 2013: 680); “the recognition of
differing legal orders within the nation-state, to a
more far reaching and open-ended concept of law
that does not necessarily depend on state recognition
for its validity” (International Council on Human
Rights Policy 2009: 6); “the conception of different
legal spaces superimposed, interpenetrated and
mixed” (Santos 1987: 297-8); “not all legal
norms applicable in a given legal order ought to
be regarded as validated by reference to the same
criteria and hence as situated within a hierarchy,
and that, accordingly, some normative conflicts may
get no legal answer as a result” (Besson 2014: 171).
There are several key elements here concerning
the definition of legal pluralism: the autonomy
of legal orders; the non-hierarchy between legal
orders; and the expansion of the scope of law and
consequent incorporation of non-state law into the
definition of law. Attempting the most general and
tentative definition, legal pluralism can be said to
be a position and principle that acknowledges the
existence of multiple legal orders within a single
legal space (Merry 1988: 870; Michaels 2009:
245). However, from this definition, it is not clear
which legal order exactly can be recognised as a
legal order. Therefore, even if one tries to analyse
contemporary legal space using legal pluralism, it
is unclear which legal order to be studied. In order
to clarify this, questions must be answered, such as
what qualifies as a legal order, how autonomous this
legal order must be, and whether laws must be in
conflict for a legal space to be pluralistic.

This paper cannot answer all these questions, but
identifies the roots of the concept of legal pluralism
by tracing the origins of the debate on legal pluralism
to answer the following question: what should be
included in ‘legal order’ when discussing legal
pluralism?

The article discusses the most pressing issues
related to legal pluralism, namely, features of
sources of law in states such as the existence of
legal Pluralism, the historical prerequisites for
forming legal pluralism, and several other questions.
Arguments are given regarding the positive and
negative practice of legal pluralism in different
countries of the world. The role of legal pluralism in
resolving legal conflicts and restoration of Justice.
Conclusions are drawn about the need to study the
concept of legal pluralism further and study the
influence of this institution on the legal systems of
states.

The scientific novelty of the work-analysis
of foreign scientific literature on legal issues of
pluralism, as well as in the identification of positive

and negative factors of legal pluralism in modern
conditions of development of various state’s legal
systems.

Results

Historical Overview of Legal Pluralism

Historically, anthropology first deepened the
study of legal pluralism from the 1950s onwards.
There, the influence of suzerain law (the law of
colonial ruler/state) on colonial local law was
investigated, with the latter considered subordinate
to the former (Griffiths, 1986). Merry refers to such
studies as studies of ‘classic legal pluralism’. The
study of ‘classic legal pluralism’ is limited to the
colonial context, where different legal orders existing
in the same legal space are mutually disconnected.
However, the research focus of legal pluralism in
anthropology has shifted from the colonies to the
advanced industrial countries since the 1970s and
1980s, with Merry referring to the latter as ‘new
legal pluralism’. ‘Classic legal pluralism’ has
been replaced by ‘new legal pluralism’ but left a
legacy to the latter in three ways: it analysed the
interaction between multiple normative orders that
differ fundamentally in their underlying conceptual
structures; it pointed to the historical elaboration
of customary law; and it described the dialectics
between multiple legal orders (Merry, 1988: 872-3;
see also Ramstedt, 2016; Berman, 2012: 46-7).

According to Merry, ‘new legal pluralism’
shows the following characteristics (Merry, 1988):

- legal orders are not hierarchically related, but
each legal order is often semi-autonomous. That is,
it acts within the framework of another legal field
but is not completely dominated by that legal field;

- the interaction between legal orders is
interactive and they influence each other;

- legal orders also include many informal
normative orders, and such legal subgroups arise
not only in colonial societies but also in advanced
industrialised countries.

As seen from the above, legal pluralism includes
informal norms in the definition of law (Tamanaha,
2008) and discusses the relationship between the
legal orders constituted by and including such norms
interacting with each other.

As such Merry summarised the discussion of
legal pluralism in anthropology, whereas according
to Twining, legal pluralism in anthropology and
sociology of law up to the mid-1990s can generally
be called ‘social fact legal pluralism’ and is
characterized by the following features (Twining,
2010):
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- in every multicultural society (i.e. in most
societies today), legal pluralism is omnipresent;

- most of its research focuses on sub-state
phenomena in a single country;

- research focuses on relatively small
communities and groups such as individuals,
families and tribes in any multicultural society;

- no attention has been paid to issues such as
commercial and economic law, migration, governance
structures, criminal law and human rights;

- much of the research is concerned with the
relationship and interaction between state legal
orders and non-state legal orders, and is in close
proximity to weak state-centrism (a position that
discusses not only state law but also non-state law
as constituting legal pluralism, but views legal
phenomena in terms of state law);

- recognition of legal pluralism does not mean
that state law is unimportant, that state law is
diminished, or that liberal democracy, human rights
and the rule of law are denied;

- the relationship between co-existing legal
orders (interlegality) is not restricted within a
relationship of conflict and competition. The
relations may be symbiosis, subsumption, imitation,
convergence, adaptation, partial integration,
avoidance, subordination, repression, or destruction.

Thus, ‘social fact legal pluralism’ is a descriptive
and empirical position barely making normative
arguments, based on the existence of a non-state legal
order, which shows that two or more autonomous or
semi-autonomous legal orders coexist in the same
period and in the same space. These legal orders
then present a relationship of interlegality in which
they do not merely clash but interact in various
forms of symbiosis or partial integration (Santos
1987; Asano 2018: 33-8). And legal pluralism is an
omnipresent phenomenon in all societies, including
advanced industrialised countries.

Discussion

«Social fact legal pluralism» and «new legal
pluralism» are concepts that, although different in
terminology, in approximate proximity. As mentioned
above, the research targets of «new legal pluralism»
and «social fact legal pluralismy» were small domestic
communities and industrialised countries, while
«global legal pluralismy», which emerged from the
1990s onwards, is different in this respect (Michaels
2009). The emergence of «global legal pluralism»
can be divided into two trends: the trend to add
globalisation as a new element to previous studies
of legal pluralism in anthropology and sociology,

and the trend from legal theory, which starts from
global law and adds legal pluralism to it. The former
expands the research focus of legal pluralism, which
had previously dealt only with relatively small
areas, to the global sphere. In practice, however, the
research is not so much concerned with the globe as
with sub-global areas such as empires, diasporas,
alliances, or regions (Twining 2010: 205). The latter
is the result of a combination of legal pluralism and
global law that legally explains global phenomena,
such as the autogenous global trade law. There, the
law is autogenous, the centre of law-making shifts
to transnational actors rather than states, and law is
considered to have an institutional basis rather than
being embedded in local communities as in ‘classic
legal pluralism’ (Michaels 2009: 247). Whichever
current it follows, legal pluralism discussed in legal
disciplines dealing with transnational issues, such
as comparative law, private international law, and
public international law, is referred to as ‘global legal
pluralism’. Michaels suggests that, after ‘classic legal
pluralism’ and ‘new legal pluralism’, there comes
legal pluralism in a transnational space beyond
specific states and communities, which is termed
‘global legal pluralism’ (Michaels 2009: 245; Krisch
2019: 698-9).

Thus, legal pluralism has counted not only states
but also non-state actors such as religious groups,
tribes and global corporations as law-making actors,
and has made the legal orders created by non-state
actors as well as by state actors its object of study.
Two or more autonomous or semi-autonomous legal
orders coexist in the same space at the same time,
and this coexistence is expressed by the relationship
of interlegality, in which the legal orders involved
not only clash but also interact in various ways, such
as symbiosis and partial integration.

It can be seen from the summary so far that
legal pluralism consistently encompasses informal
norms, 1.e., non-state norms, within the law as well
as deals with the issue of relations between related
legal orders. Some discussions of legal pluralism
in international law and human rights law develop
the argument that only official law, i.e., state-
derived norms, are law, but this ignores the roots
of legal pluralism and leads to confusion. It is
understandable that words often take on a meaning
that is divorced from their original meaning in the
course of their use, and that there is a deterrent
effect in jurisprudence against over-broadening
the definition of ‘law’. However, given that legal
pluralism is originally consistent in that it includes
non-state law, it is questionable whether, in the field
of jurisprudence, this element can be excluded to
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form the content of legal pluralism. This suggests
that it would be more reasonable to confirm that
legal pluralism is primarily a concept that includes
non-state law, even in the field of jurisprudence
including human rights law.

Conclusion

From the above examination, it is possible to
obtain a tentative answer to the question of this
paper, “what should be included in the ‘legal order’
when discussing legal pluralism?”: all legal orders
consisting of laws, including informal norms. Such
legal orders include religious legal orders, tribal
legal orders, and legal orders created by international
corporations. If every norm is a law, then an infinite
number of legal orders can emerge. In practice,
we would look at actual situations where different
normative interactions are observed and examine
whether the norms in question can be seen as law
holding a legal order. This raises another question
how a normative interaction can be defined, which is
partly answered by the observation above regarding
interlegality, but this is to be further studied in another
article. In regards of how to recognise a legal order,
there is also a view as noted above that what has an
institutional basis is a legal order. While this controls
the possibility of an infinite range of laws, it would
still not be necessary to a priori exclude the possibility
that potentially any norm can be seen as law.

According to Tamanaha, legal pluralism by the
fact that numerous uncoordinated and partly similar
legal acts that regulate certain areas of life coexist,
but they are seriously different. This the fact leads to
the fact that the problem arises about the priority of
certain legal norms, which, ultimately, can lead to
the onset of potential conflicts between individuals
society as a whole (Tamanaha 2008)

Such uncertainty about the applicability of legal
norms, especially in difficult situations can create
opportunities for certain categories of people or
social groups of economic and political nature to use
their rights to achieve their goals.

In turn, the current negative situation will
certainly create difficulties for state institutions that
lose their monopoly on the exercise of power.

The existence of legal pluralism raises questions
about the authority of state-approved legal norms.
Our research once once again, the problem of legal
pluralism leads us to the conclusion that we need
more.

The concept of legal pluralism, and a detailed
study of the positive and negative Experiences in
the implementation of legal pluralism in the modern
world, influenced by the process of globalization.
As we showed in this article, pluralist approaches
exist in modern countries, especially those at the
crossroads. Location the need to move away from
unilateral consideration of many phenomena of
legal reality we consider it proven.
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