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PROBLEMS OF ENSURING THE RIGHTS
OF THE SUSPECT DURING
THE PRE-TRIAL INVESTIGATION

The article deals with the problems of ensuring the rights of a suspect during the pre-trial inves-
tigation. The issues of balancing the interests of the individual and the state, which are most clearly
manifested in the criminal process, are actualized by the example of the realization of the rights of the
suspect, as well as the need for further improvement of legislation defining the legal regime of personal
inviolability in criminal proceedings. The legal analysis of guarantees of ensuring the rights of the sus-
pect, the content and nature of detective services was carried out, which allowed to reveal the essence
of private detective activity, its focus on protecting the constitutional rights of citizens, access to justice,
assistance to law enforcement agencies in the fight against crime. The problems of the current legislation
in the field of private detective activity are considered and ways of their solution are proposed. The
necessity of adopting a law on private detective activity is substantiated. As a result of the study, the sys-
tem of theoretical provisions, approaches to adequate provision in the Criminal Procedure Code of the
Republic of Kazakhstan for the protection of citizens who have fallen into the sphere of criminal procee-
dings from encroachments on their legitimate rights and freedoms by the bodies of inquiry, investigation,
prosecutor’s office, etc., the importance and role of private detective activity, acting as a guarantee of the
rights and freedoms of the suspect, are also substantiated in criminal proceedings.

In the study of the questions posed, a logical, formal — legal, analytical, as well as functional method
is used, revealing the qualitative characteristics of the subject of research, allowing to determine the
essence of the institution under study, the possibility of regulatory impact of constitutional and sectoral
legislation on the state of law and order in the Republic of Kazakhstan. In the scientific analysis under-
taken by the authors, the principles of complexity and consistency are consistently implemented and
productively combined, which made it possible to more fully, scientifically actualize the issues of im-
proving criminal procedural capabilities for the realization of the rights and freedoms of a suspect during
a pre—trial investigation.

As a result of the study, it was found that the information collected by a private detective on a crimi-
nal case can be used by the pre-trial investigation bodies and the court in proving a criminal case, filing
petitions, appealing actions and decisions of the preliminary investigation bodies and the court, which,
in turn, would help individuals and legal entities to realize the constitutional right to access to justice.

Key words: criminal proceedings, participant in criminal proceedings, suspect, pre-trial investiga-
tion, private detective activity, guarantees.
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CoTKa AeiiHri Tepren-Tekcepy Xyprisy ke3siHae
KYAIKTiHiH, KYKbIKTapblH KAMTaMacbI3 €Ty MaceAeAepi

Makanapa coTka AEWiHri Teprey >KYpridy Ke3iHAE KYAIKTiHIH KYKbIKTapblH KamTamacbl3 eTy
MaceAeAepi KapacTbipbiAaabl. KyAIKTiHiH KYKbIKTApbIH iCKe acblpy MbICAaAbIHAQ KbIAMBICTbIK, MpoLecTe
HEFYPAbIM aKbIH KOPIHETIH >XeKe TyAFa MEeH MeMAEKeT MYAAEAEpPiIHIH TeHrepiMAIAIri Meceaeaepi,
COHAQM-aK, KbIAMbICTbIK, MPOLIECTE >Keke TYAFaFa KOA CYFbIAMAYLUbIAbIKTbIH KYKbIKTbIK PEXUMIiH
ANKbIHAQMTBIH 3aHHaMaHbl OAQH Bpi XXETIAAIPY KAXKETTIAIT e3ekTeHaipineai. KyAIKTIHIH KYKbIKTapbiH,
AETEKTUBTIK KbI3BMETTEPAIH Ma3MyHbl MEH CMMaTblH KamTaMacbi3 eTy KemiAAiKTepiHe KYKbIKTbIK,
TaAAQy XKYPri3iAai, OYA XKeke AETEKTUBTIK KbI3METTIH, MOHIH, OHbIH a3amaTTapAblH KOHCTUTYLMSADIK,
KYKbIKTapblH KOpFfayFa, COT TOPEAIriHe KOA >KeTKi3yre, KyKblK KOpFay oOpraHaapbiHa KbIAMbICKA
KapCbl KYPECTe >XOpAEMAecyre OarbITTaAFaHABIFbIH allyFa MyMKiHAIK Oepai. XKeke AeTeKTMBTIK
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KbI3MET CaAaCbIHAAFbl KOAAQHBICTaFbl 3aHHaMaHblH MaCeAeAepi KapaAAbl XOHE OAapAbl Luelly
>KOAAQpPbI YCbIHbIAABL. JKeke AETEKTMBTIK KbISMET TypaAbl 3aHAbI KabblAAQy KAXKETTIAIr HerisAeAreH.
3epTTey HOTMXKECIHAE COHAAM — aK, TEOPUSABbIK epexxeaep >xymeci, KasakcrtaH Pecny6GAmKacbiHbIH
KBIAMBICTbIK, iC XYPri3y KOAEKCIHAE KBIAMBICTBIK, MPOLLECC CaAacblHA TYCKEH a3amaTtTapAbl aHbIKTay,
Teprey, NPOKypaTypa opraHAapbl TaparnbiHaH OAAPAbIH 3aHAbI KYKbIKTapbl MEH 60CTaHAbIKTapbIHA KOA
CYFyAaH KoprayAbl 6apabap kamTamachl3 eTy TOCIAAEPI, KYAIKTIHIH KYKbIKTapbl MeH 6OCTaHAbIK TapbIH
iCKe acblpyAblH, KermiAi BOAATbIH XeKe AETEKTUBTIK KbIBMETTIH MaHbI3AbIAbIFbI MEH POAI HerispAeAeAi
KBIAMBICTbIK, poLiecTe.

KoMblAFaH MaceAeAepAi 3epTTey Ke3iHAe 3epTTeAeTiH MHCTUTYTTbIH, M8HiIH, KOHCTUTYUMSIABIK,
SK&HE CaAaAbIK, 3aHHaMaHbIH, KazakcraH PecrnybAMKacbIHAAFbI 3aHABIABIK, MEH KYKbIKTbIK, TOPTIMTiH >Kar
— KyMiHe peTTeylliAik acep eTy MYMKIHAIMH aikbiHAQyFa MYMKIHAIK OepeTiH 3epTTey HbiCaHaCbIHbIH
canaablk, CMMaTTaMaAapbiH aikKbIHAAMTbIH AOTMKAABIK, (DOPMAAbABI-KYKbIKTBIK, TAAAAMAAbIK, COHAQW-
aK, (hYHKUMOHAAABIK, SAIC NanAaAaHblAaAbl. ABTOPAAp KabblAA@FaH FbIAbIMM TaAAQyAQ COTKA AEWMiHTi
TEepreyAe KYAIKTIHIH KYKbIKTapbl ME@H OGOCTaHABIKTApPbIH ICKE aCbipy YLUiH KbIAMbBICTbIK, iC >KYpri3y
MYMKIHAIKTEPIH >KETIAAIPDY MOCeAeAepiH HEFYPAbIM TOAbIK, FbIAbIMU ©3eKTEHAIpYre MYMKIHAIK
6epeTiH KeLEHAIAIK MeH XXYMEeAIAIK KarnAaTTapbl ASMEKTI TYPAE XKY3€ere aCblpbIAaAbl XXOHE HOTUXKEAI
GipikTipiAneAi.

3epTTey HOTMXECIHAE >KEeKe AETEKTMB >KMHafaH KbIAMBICTbIK, iC GOMbIHLLIA MBAIMETTEPAI COTKA
AENiHri Teprey opraHAapbl MEH COT KbIAMBICTBIK, iC GOMbIHLLIA ADAEAAEYAE, OTIHILLXaTTapAbl MOAIMAEYAE,
AAAbIH aAa Teprey opraHAapbl MeH COTTbIH, iC-apeKkeTTepi MeH LelliMAEPiHe WaFbIMAQHYAQ MaiaaaHa
aAaTbIHbl aHbIKTaAAbI, BYA ©3 Ke3eriHAe KeKe >koHe 3aHAbl TYAFaAapFa COT TOPEAIriHe KOA XKeTKizyre
KOHCTUTYLMSABIK, KYKbBIKTbI iCKe acblpyFa bIKMaA eTeAl.

Ty#HiH ce3aep: KbIAMbBICTbIK, MPOLIECC, KbIAMbICTbIK, MPOLECKE KATbICYLLbl, KYAIKTi, COTKA AEMiHri
Tepren-Tekcepy, XXeke AETEKTUBTIK KbI3MET, KeriAaiKTep.

E.T. Aaumkynos, I.H. MyxamaamneBa*,
A.K. >Kanunbekos, A.b. LLIapunosa, A.A. ApbiH

Kasaxckuii HauMOHaAbHbIN YHMBEpCUTET uMeHn anb-Papabu, KasaxcraH, r. AAmarbl
*e-mail: mukhamadievagn@mail.ru

Mpo6AemMbl o6ecneyeHust NpaB NOAO3pPEBAEMOrO
npu NPoU3BOACTBE AOCYAEOHOIO pacCAeAOBaHUS

B cratbe paccmatpumBaioTcst npobaemMbl obecrnedeHms npae noA03pPeBaeMoro npu npom3BoACTBE
AOCYAEOHOrO pacCAeAOBaHMS. AKTYaAM3MPYIOTCS BOMPOCHI CGaAaHCMPOBAHHOCTU MHTEPECOB AMYHOCTM
M rOCyAapcCTBa, HanboAaee SIPKO MPOSIBASIOLMECS B YTOAOBHOM MPOLIECCE, HA MPUMEpPEe peaAnsaumu
Npae NoAO3PEBAEMOro, TakXKe HE0BX0AMMOCTb AAAbHENMLLErO COBEPLUEHCTBOBAHMS 3aKOHOAATEALCTBA,
OMPEAEASIIOLLErO MPaABOBOM PEXUM  HEMPUKOCHOBEHHOCTM AMYHOCTM B YFOAOBHOM MpoLecce.
INpoBeaeH NPaBOBOM aHAAM3 rapaHTMIn 0becreveHuns Nnpas NOAO3PEBAEMOro, COAEP>KAHUS U XapakTepa
AETEKTUBHbBIX YCAYT, YTO MO3BOAUMAO PACKPbITh CYLLHOCTb YaCTHOM AETEKTMBHOM AESTEAbHOCTH, eé
HarMpaBAEHHOCTb HA 3alMTY KOHCTUTYLMOHHbBIX MPaB rPpaXkAaH, AOCTYMa K MpaBOCYAMIO, COAENCTBUE
MPaBOOXPAHUTEAbHBIM OpraHam B 60pbbe C NPecTynHOCTbI0. PaccMOTpeHbl MPOGAEMbI AEMCTBYIOLLErO
3aKOHOAATEABbCTBA B 0BAACTM YACTHOM AETEKTUBHOM AEITEALHOCTU U MPEAAOXKEHDI MYTH MX PeLeHUs.
O6ocHoBaHa HEOOXOAMMOCTb MPUHATMS 3aKOHA O YaCTHOM AETEKTUBHOM AEATEAbHOCTU. B pe3yabTaTe
MCCAEAOBAHMS Takke OBOCHOBaHbI CUMCTEMA TEOPETMYECKMX MOAOXKEHWI, MOAXOAbI AAEKBATHOrO
obecrneyeHns B yroAOBHO — MpoLlecCyanbHOM koaekce Pecrnybamkm KasaxcraH 3awmrtbl rpaxkaaH,
ronaewmx B chepy YroAOBHOrO MpoLiecca OT MOCSrateAbCTB Ha MX 3aKOHHble NpaBa M CBOBOAbI CO
CTOPOHbI OPraHOB AO3HaHMsl, CAEACTBUS, MPOKYPATYPbl U AP., BAKHOCTb M POAb YaCTHOM AETEKTUBHOM
AESITEABHOCTM, BbICTYNAIOWEN rapaHTMen peaAm3aumu npas M cBO60A NOAO3PEBAEMOrO B YTOAOBHOM
npouecce.

Mpu MCCAEAOBAHUM MOCTABAEHHbIX BOMPOCOB UCMOAb3YIOTCS AOrMYECKMiA, POPMAABHO — MPABOBOM,
AHAAUTUMYECKUI, a TakXKe (PYHKUMOHAAbHbIA METOA, BbISBASIOLMIA KAYeCTBEHHbIE XapaKTEPUCTMKM
npeaMeTa UCCAEAOBaHMS, NMO3BOASIOWMIA OMPEAEAUTb CYTb UCCAEAYEMOrO MHCTUTYTA, BO3MOXHOCTb
PEryASITUBHOrO BO3AEMCTBUS KOHCTUTYLMOHHOIO M OTPACAEBOrO 3aKOHOAATEAbCTBA Ha COCTOSIHUE
3aKOHHOCTM M MnpaBoropsiaka B Pecnybanke KasaxcraH. B npeAnpyHSTOM aBTOpamMm HayuHOM aHaAM3e,
NMOCAEAOBATEABHO OCYLIECTBASIETCS, U TMPOAYKTMBHO COYETAIOTCS MPUHLMMbI KOMIMAEKCHOCTU, U
CUCTEMHOCTM, YTO MO3BOAMAO BOAEE MOAHO, HAYYHO aKTyaAM3MpPOBaTb BOMPOCHI COBEPLIEHCTBOBaHMS
YFOAOBHO — MPOLIECCYaAbHbIX BO3MOXHOCTEN AAS peaAu3aumm npas M cBOOOA MOAO3PEBAEMOro Ha
AOCYAEOHOM PacCAEAOBaHMMN.

B pesyAbTaTe MCCAEAOBAHMSI YCTAHOBAEHO, UTO COOMpaHHble YACTHbIM AETEKTMBOM CBEAEHMS
Mo YrOAOBHOMY AEAY MOTyT OblTb MCMOAb30BaHbl OpraHamm AOCYAEOHOIro PaCcCAEAOBAHUS U CYAOM
B AOKasblBaHWM MO YrOAOBHOMY AEAY, 3asBAEHWMM XOAATaMCTB, 0OXKaAOBaHMU AEMCTBUIA M peLeHU
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OpraHoB NMPeABapUTEAbHOIO PAaCCAEAOBAHMS M CYAQ, UTO, B CBOIO OUYEpPEAb, 3TO CNOCOOCTBOBAAO Obl
h13MYECKMM U IOPUANYECKUM AMLLAM PEAAM30BATh KOHCTUTYLIMOHHOE MPABO Ha AOCTYI K MPAaBOCYAUIO.

KAtoueBble CAOBa: YrOAOBHbIM MPOLECC, YYACTHWK YrOAOBHOIO MPOLECCa, MOAO3PEBAEMbIN,
AOCYAEOHOE pacCAeAOBaHME, YaCTHAs AETEKTUBHAS AESTEAbHOCTb, FapaHTUMN.

Introduction

The democratic approach to the state — legal so-
cial structure implies increased attention to the indi-
vidual, the priority of his rights and freedoms over
other institutions, including the institutions of pow-
er. The legal status of the individual, which is based
on natural and inalienable rights and freedoms, in-
cludes a reliable system of protection and protection
of these rights. Thus, the norms of the Constitution
of the Republic of Kazakhstan establish the basic
rights and freedoms of man and citizen, guarantees
of their implementation, including the responsibility
of obligated persons to observe and implement them
(Constitution of the Republic of Kazakhstan https://
adilet.zan.kz/rus/docs/K950001000 ). These norms
should be fully implemented even in the conditions
of transition, despite the international standards of
democratic sources of law laid down in it, such as
the Universal Declaration of Human Rights (Uni-
versal Declaration of Human Rights of December
10, 1948 // https://prg.kz), Pacts on Political and
Economic Rights (Pacts,), etc. Practice shows that
the rights and freedoms enshrined in the basic law
are not always fully feasible for many reasons. A
number of obstacles arise in the practice of law en-
forcement, the elimination of which largely depends
on the Kazakh legislator, the subjects of law en-
forcement. The study of the Institute of human and
Civil Rights and freedoms is also supplemented by
the sphere of criminal procedure, characterized by
the application of state coercion measures to an in-
dividual, in which the latter’s freedoms are subject
to significant restrictions. Human rights, including
the right to personal freedom, constitute the legal
basis for the inviolability of the individual. Based
on the analysis of the norms of the Constitution of
the Republic of Kazakhstan, we see that the right to
inviolability includes such rights and freedoms as:
the right to life; inviolability of the person, dignity,
home, private life, property, etc. The inviolability of
the individual means that the law not only protects
and protects the rights and freedoms of the indi-
vidual (all the rights and legitimate interests of the
individual are protected by law), but also creates a
kind of “enhanced regime” of protection, which is
implemented in strictly defined life situations. One
of these situations occurs when an individual falls

into the sphere of criminal proceedings. Here his
rights and freedoms are limited by the state system
of coercion. In such conditions, a person needs in-
creased legal “attention”.

One of the participants involved in the orbit of
criminal proceedings and defending their rights is
a suspect. A suspect is a participant in the criminal
process, who is a representative of the defense and
enters into criminal procedural relations, primarily
at the stage of pre-trial investigation (paragraph 18
of Article 7 of the CPC).

According to Article 64 of the Criminal
Procedure Code of the Republic of Kazakhstan, a
suspect is a person:

1) in respect of whom a decision on recognition
as a suspect has been made, agreed with the
prosecutor;

1-1) interrogated as a suspect in accordance with
the procedure provided for in part 1-2 of Article 202
of the CPC, until the prosecutor refuses to approve
the decision to recognize the person as a suspect;

2) detained in accordance with Article 131 of
the CPC;

3) in respect of which a decision has been
made on the qualification of the suspect’s act by
the prosecutor or a person conducting a pre-trial
investigation, agreed with the prosecutor;

4) questioned in connection with the presence
of suspicion of committing a criminal offense or
criminal offenses specified in parts two — 11-1 of
Article 191 of the CPC (Criminal Procedure Code
of the Republic of Kazakhstan, https://prg.kz).

Methods

In the study of the issues raised, logical, formal
— legal, analytical, as well as functional methods are
used to identify the qualitative characteristics of the
subject of research, which allows to determine the
essence of the institution under study, the possibility
of regulatory impact of constitutional and sectoral
legislation onthe state of law and orderin the Republic
of Kazakhstan. In the scientific analysis undertaken
by the authors, the principles of complexity and
consistency are consistently implemented and
productively combined, which made it possible
to more fully, scientifically actualize the issues of
improving criminal procedural capabilities for the
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realization of the rights and legitimate interests of
the suspect.

Discussion

The red thread separating the legality and social
validity of the application of such measures and
arbitrariness, in which the constitutional rights and
freedoms of an individual are violated (whether
by bodies conducting criminal proceedings or
“negligent” norms of legislation) are constitutional
and criminal procedural guarantees of respect for
the rights and legitimate interests of an individual.
Limiting ourselves to the legislative definition of
a suspect, we will analyze the rights of a suspect
enshrined in the Code of Criminal Procedure
(Part 9 of Article 64 of the CPC), and along with
constitutional and criminal procedural guarantees,
we will consider private detective activity as one of
the guarantees for the effective implementation of
some of them.

The suspect has the right: to receive an
explanation of his rights from the person who carried
out the detention; to know what he is suspected of. In
accordance with Part 3 of Article 14 of the Criminal
Procedure Code of the Republic of Kazakhstan, each
detainee is immediately informed of the grounds for
detention, as well as of what act, provided for by
criminal law, he is suspected of committing. The
criminal prosecution body at the time of detention,
immediately before the start of any investigative
actions involving the suspect, is obliged to explain
to the suspect his rights provided for by the CPC,
which is noted in the protocol of detention, the
protocol of interrogation of the suspect and the
decisions on the recognition of a person as a suspect
and the qualification of the suspect’s act (Part 2 of
Article 64 of the CPC). The basis of this guarantee is
the norm of Part 3 of Article 18 of the Constitution of
the Republic of Kazakhstan, which establishes that
state bodies, public associations, officials and mass
media are obliged to provide every citizen with the
opportunity to familiarize himself with documents,
decisions and sources of information affecting his
rights and interests. There are cases when the body
carrying out criminal prosecution has information
about the commission of another criminal offense
by the suspect or the qualification of the act will be
changed to a more serious or less serious one, or new
qualifying signs are indicated in the resolution on
the qualification of the suspect’s act. However, until
this information becomes part of at least one of these
procedural documents, the suspect will not suspect
the commission of such a criminal offense from the
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point of view of criminal procedural law. The red
thread separating the legality and social validity of
the application of such measures and arbitrariness,
in which the constitutional rights and freedoms
of an individual are violated (whether by bodies
conducting criminal proceedings or ‘“negligent”
norms of legislation) are constitutional and criminal
procedural guarantees of respect for the rights and
legitimate interests of an individual. The guarantees
are in this case:

1) legality;

2) the procedure for the production of procedural
actions regulated by the norms of law;

3) appeal against actions and decisions of
criminal prosecution bodies;

4) prosecutor’s supervision of the investigation
and inquiry;

5) responsibility of officials for violation of the
rights and legitimate interests of the individual, etc.

Taking into account the specifics of the
institutions of criminal proceedings, these
guarantees may be modified, supplemented, etc.
So, for example, during the production of detention
and arrest, the obligation of the bodies of inquiry
to notify the family of relatives of the detainee, the
arrested person acts as additional guarantees.

The suspect has the right: independently or
through his relatives or trusted persons to invite
a defender. If the defender is not invited by the
suspect, his relatives or trusted persons, the
criminal prosecution body is obliged to ensure his
participation in accordance with the procedure
provided for in part three of Article 67 of the CPC;
to have a meeting with the chosen or appointed
defender in private and confidentially, including
before the start of the interrogation; to give evidence
only in the presence of the defender, except in cases
rejection of it. The presence of an indictment in
the criminal process requires the opposition of a
defense to it. A principled approach to ensuring the
right to protection follows from the norm of Part 2
of Article 13 of the Constitution of the Republic of
Kazakhstan, according to which “Everyone has the
right to receive qualified legal assistance ...”. The
right to protection is enshrined in Articles 26 and
27 of the Criminal Procedure Code of the Republic
of Kazakhstan. In the Normative Resolution of
the Supreme Court of the Republic of Kazakhstan
dated December 6 , 2002 No. 26 “On the practice of
applying criminal procedure legislation regulating
the right to defense” it is established that “the
conduct of legal proceedings on the principles of
priority of protection of human and civil rights,
freedoms, inviolability, respect for the honor and
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dignity of the individual, presumption of innocence,
competition, equality of all before the law and
the court is inextricably linked with ensuring
the constitutional right of everyone to obtaining
qualified legal assistance from a lawyer (defender)»
(Normative resolution on the practice of application
of criminal procedure legislation regulating the
right to protection, https://adilet.zan.kz/rus/docs/
P02000026S ).

The right to defense allows the suspect both
personally and with the help of a defender to prove
his innocence or to bring mitigating circumstances.
In using the opportunities provided by the law to
defend himself, both by himself and with the help
of a professional defender (lawyer), an individual in
the criminal process has a guarantee of compliance
and protection of his rights and legitimate interests.

A brief overview — analysis of the norms
of the current CPC indicates significant legal
transformations in the republic. However, despite the
new democratic foundations for building protection
in criminal proceedings, the comprehensive
strengthening of the positions of the rights and
legitimate interests of citizens, in connection with
the practice of law enforcement, the problem of real
ensuring the right to qualified legal assistance and
protection of participants in criminal proceedings,
whose rights and freedoms may be subject to
compulsory restriction on general grounds, remains
urgent today.. Thus, practicing lawyer Kanafin D.K.
believes that in criminal proceedings, the rights of
the defender are significantly expanded and detailed
in comparison with Soviet times, including in
terms of collecting evidence, earlier entry into the
process, securing the right to witness immunity,
obtaining copies of case materials, judicial appeal
against illegal actions of criminal prosecution
authorities, interviewing persons, presumably
possessing information related to the criminal case,
initiating examinations, etc. Despite the relatively
positive trend of changes in legislation and law
enforcement practice in this area, he also recognizes
that the overall situation is far from perfect (Kanafin
D.K.,, 2018 https://online.zakon.kz/Document/
?doc_1d=34872845&pos=8;-60#pos=8;-60). Also,
the chairman of the Republican Bar Association
Bikebay A.Zh. notes that participating in the
program of state-guaranteed legal assistance, in fact,
depends on the investigator and the judge (Bikebai
A.Zh.,, 2022 https://forbes.kz/process/expertise/
aydyin_bikebay pochemu_ poyavlyayutsya
karmannyie advokatyi/?utm_source=forbes&utm
medium=mlt_articles ). It is precisely in violation of

an equal and adversarial process, namely in leveling
the role of the defender and his legal powers, that
there is a danger for the observance of the interests
of the individual, guarantees of her inviolability,
because the defender (especially professional) is
a criminal procedural guarantee of the realization
of the rights and freedoms of the individual in the
criminal process. Thus, we find a violation of the
rights and interests of the individual whenever
the role of the defender, his procedural rights and
obligations are restricted in any way, for example,
if the prosecutor’s office, the court, the bodies of
inquiry and preliminary investigation, other state
bodies, organizations and officials interfere in the
activities of the lawyer in violation of the law.

One of the essential rights of a suspect is to
receive an explanation from the person conducting
the pre-trial investigation about the procedure and
conditions for applying a preventive measure in
the form of bail and other measures not related to
detention. One of the guarantees of ensuring the
rights and legitimate interests of a suspect in criminal
proceedings is the norm according to which the
court has the right to replace the preventive measure
imposed on the suspect in the form of detention with
bail (paragraph 9, part 9 of Article 64 of the CPC,
part 5 of Article 148 of the CPC). In accordance
with part 8 of Article 148 of the CPC, this measure
is applied in cases where there are no sufficient
grounds for applying a preventive measure in the
form of detention to a suspect.

For the first time in the Republic of Kazakhstan,
the institution of pledge was supplemented by
the Law of June 13, 1997 “On Amendments and
Additions to Some Legislative Acts of the Republic
of Kazakhstan” as another preventive measure in the
Criminal Procedure Code of the Kazakh SSR (Law,
https://adilet.zan.kz/rus/docs/Z970000124 #z0 ).
With the adoption of this norm, we can say that the
criminal process of the Republic of Kazakhstan has
moved forward, and this is another facet that shifts
the measuring scales of judicial proceedings towards
democratization and humanization. In cases of
transition to market relations, this type of preventive
measure is applied more widely, especially in cases
of criminal offenses in which punishment of a
property nature is provided. However, the institution
of bail, although more rational for the suspect, the
accused, is not applicable in all cases. Thus, when
an investigative judge or court issues a decision
on authorizing a preventive measure in the form of
detention, bail is not established in the following
cases:
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1) suspicions, accusations of a person in the
commission of intentional crimes that caused the
death of the victim;

2) suspicions, accusations of a person of
committing a crime as part of a criminal group;
terrorist and (or) extremist crimes; especially grave
crimes provided for in Chapters 1,4, 5, 11 and 17 of
the Criminal Code of the Republic of Kazakhstan,
as well as especially grave crimes committed in an
emergency situation or during mass riots; especially
grave military crimes committed during wartime or
in a combat situation;

3) the presences of sufficient grounds to be-
lieve that the suspect, the accused will obstruct the
proceedings or hide from the investigation and the
court;

4) availability of data on the continuation of
criminal activity by the suspect, accused;

5) violations by the suspect, the accused of the
previously chosen preventive measure in the form of
bail in the criminal case under investigation (Part 9
of Article 148 of the CPC).

In the framework of this study, considering the
guarantees of ensuring the rights and legitimate
interests of a suspect in criminal proceedings, it is
necessary to pay attention to this institution as con-
tributing to the protection of the rights and freedoms
of citizens, often falling into the sphere of criminal
prosecution, as an alternative to detention.

Above, we mentioned the rights of suspects,
which correspond to the numerous duties of the in-
vestigation and inquiry bodies, the scope and con-
tent of which predetermines the guarantee of the
rights and freedoms of these persons. Here, citizens
get into the bodies that have state powers and, if the
investigator fails to fulfill his procedural duties, they
become “victims” of official arbitrariness. The legal
status of an individual must be guaranteed by the
current legislation, which provides a solid mecha-
nism for protecting his rights, freedoms and legiti-
mate interests.

The participation of a private detective as a par-
ticipant in the criminal process is, perhaps, the most
important guarantee of ensuring the rights of the
suspect, also meets the main task of private detec-
tive activity, which is to protect the rights and legiti-
mate interests of the individual. The main purpose
of private detective activity is to provide legal as-
sistance in the interests of protecting the rights of
the individual and ensuring the security of property
and property of citizens and legal entities, including
assistance to law enforcement agencies in the fight
against criminal offenses and their prevention. Earli-
er, we proposed to regulate in the CPC the collection
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of information by a private detective on a criminal
case as a participant in the criminal process. Retired
officers are also confident that if the law had come
into force, detectives would have already helped
the police in solving serious crimes (Nurgalieva R.,
2019 https://newtimes.kz/silovoj-blok/86832-kak-
rabotayut-chastnye-detektivnye-agentstva-v-kazakh
stane). We have also repeatedly talked about the
need for legalization and legal regulation of pri-
vate detective (detective) activities. The first bill
was drafted 15 years ago, but it was never adopted.
According to Article 1 of the Draft Law of the Re-
public of Kazakhstan “On Private Detective Activ-
ity”, private detective activity is a licensed type of
activity for rendering detective services on a paid
contractual basis related to the protection of the le-
gitimate rights and interests of the customer (Reso-
lution, https://adilet.zan.kz/rus/docs/P1300000548).
At that time, the Minister of Justice noted that, along
with state guarantees of the personal life of citizens,
the security of entrepreneurial activity, the state has
the right to transfer to specialized entities the right
to implement certain functions of state bodies aimed
at meeting the needs of individuals and legal enti-
ties of an individual nature and carried out at the
request of individuals and (or) legal entities (Fore-
casts, https://online.zakon.kz/Document/?doc
1d=31382137&pos=273;-34#pos=273;-34).  Thus,
a private detective, like a lawyer, could collect in-
formation on a criminal case, which can be used by
the preliminary investigation bodies and the court in
proving a criminal case, filing petitions, appealing
actions and decisions of the preliminary investiga-
tion bodies and the court. The information collected
by a private detective would help individuals and
legal entities to realize the constitutional right to ac-
cess to justice.

Detective work is not new in the world. In many
countries, private detectives are active participants
in the criminal process and collect evidence. Let’s
focus on some of them. For example, in England,
detectives have special skills in obtaining infor-
mation necessary to solve a case or prove offenses
(John Piquet, 2022 https://opsecsolutions.net/blog/
what-methods-do-private-investigators-use/). UK
private detectives can use innovative technologies
to identify the digital footprint left by a person and
collect any evidence necessary for further develop-
ment of the situation. (John Piquet, 2022 https://op-
secsolutions.net/blog/what-evidence-do-i-need-to-
hire-a-private-investigator/#). In the private sector,
private detectives and corporate security officers can
investigate an incident, even if no civil or criminal
cases have been initiated. The vast majority of the
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theft is investigated by private detectives (Inge Se-
bastian Black, Lawrence J. Fennelly, 2020: 101).

In New Hampshire, clients of private detectives
are not only individuals, but also lawyers. Typical
responsibilities may include the following:

- Conducting interviews;

- Conducting a thorough search in computer
databases, public records and other resources to
collect important information for investigations,
missing persons cases and other cases;

- Performing personal background checks,
such as pre-employment checks, to obtain relevant
information about a person’s personal history and
financial situation;

- Collecting and analyzing evidence for clients;

- Writing reports or case summaries (Michelle
Jones, 2022, https://www-forbes-com.translate.
goog/advisor/education/become-a-private-
investigator/? x tr sl=en& x tr_tl=ru&
_x_tr hl=ru& x tr pto=sc).

Private detectives have the right to force a police
officer or any law enforcement officer to take action
against someone by providing all the necessary
information and evidence, such as photographs,
surveillance videos or some other physical
documents collected during the investigation
(Privin Network, 2022 https://privin-net.translate.
goog/what-can-a-private-investigator-do-and-not-
do/? x_tr sl=en& x tr tl=ru& x tr hl=ru& x
tr_pto=sc).

Private Investigator Amanda Clement notes,
regardless of whether private detectives collect
physical evidence, interview witnesses or receive
digital evidence, it is extremely important that the
evidence obtained is obtained in a legal manner, in an
easily accessible way and with proper documentation
(Amanda Clement, 2019 https://www.pinow.com/

articles/2618/how-to-handle-evidence-as-a-private-
investigator).

The best private investigators are very careful
when collecting evidence, because anything obtained
illegally will affect their credibility and their future
in providing services to clients. That is why it is
extremely important to find a private detective
with a clean track record in collecting evidence
that helped solve cases or prove the innocence of
suspects earlier (Will Evidence Collected by a
Private Investigator Be Useful in Court?, Sep 26,
2022 // https://gicagency-com.translate.goog/will-
the-court-honor-evidence-gathered-by-a-private-
investigator/?_x_tr sl=en& x_tr tl=ru& x tr

hl=ru& x_tr pto=sc).
Conclusion

Based on the above, it can be concluded that
private detectives in Europe and the United States
collect data on a criminal case, which, in turn, is
a guarantee of ensuring the suspect’s right to pre-
trial investigation. The process of reforming the
legislative base of the republic, which has reached
a high pace to date, predicts us for subsequent
changes, which, hopefully, will give us reliable legal
foundations and guarantees, with the help of which,
in the present and in the future, an individual will
be able to exercise his rights to personal freedom in
relation to the investigation of criminal cases.

Cmamost 6bINONHEHA 8 PAMKAX NPOSPAMMbL
NPOCPAMMHO-YENEB020 (DUHAHCUPOBAHUSL NPOEKMA
«AP09260964: Yacmnas OemexkmusHas Oesmeib-
HOCMb KAK 0COObIL dIeMEHm MeXaHu3Ma npaso-
OXPAHUMENbHBIX OP2AHO8 COBPEMEHH020 20Cyoap-
cmeay.
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