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ISSUES OF PROOF IN THE ADMINISTRATIVE PROCESS

The article examines the issues of the formation of the theory of evidence and evidence in adminis-
trative proceedings. Judicial proving is an activity to clarify the situation in which the judge can draw a
conclusion and decide on the case.

The evidence of administrative proceedings is all the real data on which the judge determines the
presence or absence of administrative offenses, the guilt of this person and other situations important for
the correct resolution of the case.

Judicial proof is an intersectoral institution inherent in all branches of procedural law. Both the Civil
Procedure Code of the Republic of Kazakhstan, the Criminal Procedure Code of the Republic of Kazakh-
stan, and the Administrative Procedural and Procedural Code of the Republic of Kazakhstan contain a
chapter devoted to judicial proof and evidence, which corresponds to the intersectoral nature of this
institution.

The article analyzes the provisions of administrative proceedings and procedural norms of the Re-
public of Kazakhstan and formulates proposals for improvement.

For the most part, proving in administrative proceedings is subject to the general rules of the Civil
Procedure Code of the Republic of Kazakhstan, but there are features provided for in the Administrative
Procedural and Procedural Code of the Republic of Kazakhstan.

Key words: evidence, evidence, administrative process, court, public law relations; active role of
the court; burden of proof.
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OKIMLLIAIK npoLecTeri AdAeAAey MaceAeAepi

Makanaaa OKIMLLIAIK COT iCiH >KYprisyAe A9AEAAEMEAep MeH ASAEAAEMEAep TeOopUSCbIH
KAABINTACTbIPY MaCeAeAepi KapacCTbIpblAaAbl. OKIMLLIIAIK MPoUEecTeri ASAEAAEMEAEP SKIMLLIAIK iC
KYPri3y KYKbIFbIHbIH HOPMAAapbiMEH peTTeAreH, 6aCeKkeAecTik MpPUHUMMIHE HEeri3AeAreH, CyAbsiHbIH
OKIMLLIAIK KYKbIK, OY3yLIbIAbIK, TypaAbl iCTi KapalTbiH AayasblMAbl TYAFaHbIH, OpPraHHbIH >KoHe
ADAEAAEMEAEPAT XKUHAY, TEKCEPY XaHe GaFaray yUaCTHUKOB BOMbIHLLA iC XKYPri3yre KaTbICyLbIAAPAbIH,
TaHbIMADBIK, JKOHE KYSAAHABIPYLUbIAbIK, AOTMKAABIK-TIPAKTUKAABIK, KbI3MeTi GOAbIN TabblAaabl. CoT
ADAEAAEMECI-OYA CYAbS KOPbITbIHABI >Kacail aAaTblH XoHe iC 6oMbIHWA wWelliM KabbliAAal aAaTbiH
>KaFAQMAbI HaK TblAQy KbI3METi.

OKIMUIIAIK iC XXYPri3yAiH ASAEAI CyAbsl SKIMLLIAIK KYKbIK, OY3YLIbIAbIKTApAbIH GOAYbIH HEmece
6OAMaybIH, OCbl aAaMHbIH, KiHOCIH X8He iCTi AypbIC Lely YiliH MaHbI3Abl 6acka AQ >KaFAaiAapAbl
AHbIKTaMTbIH GaPAbIK, HaKThl AepekTep GOAbIM TabblAaAbI.

CoT AdAeApeMeCI-IC XKyYpridy KyKbIFbIHbIH 0apAblK, CaAaAapblHA TOH CAaAAapaAblK, MHCTUTYT.
Kaszakcran PecnybamkacbiHbiH, A3amatTbiK, iC >Kypridy koaekci, KasakcrtaH Pecrny6GAnKachiHbIH
KBIAMBICTbIK, iC XYPri3y Koaekci ae, KasakcrtaH Pecrny6AmMKacbiHbIH, OKIMLLIAIK paciMAik-iC >yprisy
KOAEKCI Ae COT ABAEAAEMEAEpi MEeH ADAEAAEMEAEpre apHaAfaH TapayAbl KamTuAbl, GYA OCbl
MHCTUTYTTbIH CaAaapaAblK, CUMaTbIHA COMKEC KEAEA,.

Makanaaa Kasakcran PecnybamkacbiHbiH OKIMILIAIK COT iCiH >XYpri3y epexkeAepi MeH ic >yprisy
HOPMaAapbl TaAAQHAADBI XKOHE XKETIAAIPY GOMbIHILIA YChIHBICTAP TY>KbIPbIMAAAAADI.

OKIMLLIAIK MpoLecTeri ASAEAALYAIH 63IHAIK epekiueAikTepi 6ap, OHbl KYKbIKTbIK, MPOLIECTiH 6acka
TYPAEPIHAETT ADAEAAEMEAEPAEH EPEKLLIEAEHAIPEA|.

KebiHe aKiMLIiAIK COT iciH Xyprisyaeri aoaeapemenep Kasakcran Pecriybamkacbl A3amartTblK, ic
XKYPri3y KOAEKCiHIH KaArnbl HOpMaAapbiMeH peTTeaeai, 6ipak, Kasakcran Pecny6amkachiHbiH, OKiMILIAIK
PACIMAIK-IC XYPri3y KOAEKCIHAE KO3AEATeH epeklueAikTep 6ap. Makaraaa aBToOpAap OKIiMLLIAIK COT
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iCIH >XXYpri3yAeri AAeapey ayblpTNaAblFblHA HA3ap ayAapaAbl. OKIMWIAIK COT iCiH XKYpri3yAe AayAbl
Kapay Ke3iHAE COTTbIH 6EACEHAT POAIHE KOM KOHIA OOAIHEAI.

TyHiH ce3aep: ADAEAAEMEAED, ADAEAAEMEAED, SKIMLLIAIK MPOUecc, COT, KOFaMAbIK-KYKbIKTbIK,
KaTblHaCTap; COTTbIH OEACEHA] POAI; ADAGAAEY aybIPTMAAbIFbI.
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BOI'IpOCbI AOKa3blBaHUsl B aAMUHUCTPATUBHOM Nnpouecce

B cratbe wnccaeaytoTcs BONpocbl (DOPMMPOBAHUS TEOPUMM AOKA3bIBAHWMS U AOKA3aTeAbCTB B
AAMMHUCTPATMBHOM CYAONPOU3BOACTBE. AOKa3blBaHME B RAMMHUCTPATMBHOM MpoLecce NpeACTaBASeT
cob0oi yperyAMpoBaHHyl0 HOpPMaMM aAMMHWCTPATMBHOIO MPOLECCYaAbHOrO MpaBa, OCHOBAHHYIO
Ha MPUHUMMNE COCTHA3aTeAbHOCTM MO3HABATEAbHYIO U YAOCTOBEPUTEABHYIO AOTMKO-MPAKTUYECKYIO
AESTEABHOCTb AOAXKHOCTHOIO AMLIQ, OpraHa, paccMaTpuBalolero AeAo 06 aAMUMHUCTPATMBHOM
NpaBOHapYLUEHWU CYAbU, M YUYACTHUKOB MPOM3BOACTBA MO AEAY MO COOMpaHUio, NMPOBEPKE U OLEeHKe
AokasaTeabcTB. CyaebHoe AOKasbiBaHWE — 3TO AESITEAbHOCTb MO MPOSICHEHMIO CUTYaLMK, B KOTOPOM
CYAbSl MOXKET CAEAATb BbIBOA M MPUHSTb PELLEHME MO AEAY.

AoOKa3aTeAbCTBaMM  AAMMHUCTPATMBHOIO MPOM3BOACTBA  SIBASIOTCS BCE pPeaAbHble  AdHHble,
MO KOTOPbIM CYyAbS OMPEAEASET HAAMUME MAW OTCYTCTBME AAMMHMCTPATMBHBIX MPaBOHAPYLLEHWH,
BMHOBHOCTb AQHHOIO AMLIA U APYTME CUTyaLuM, BaxkKHble AASl MPABUABHOIO pa3peLleHns AeAa.

CyaebHoe A0Ka3blBaHUE — MEXXOTPACAEBOM MHCTUTYT, MPUCYLLMIA BCEM OTPACASIM MPOLLECCYaAbHOTO
npaga. Kak MK PK, YTK PK, Tak 1 ATTK PK coaep>KMT raaBy, NOCBSILLEHHYIO CyAEOHOMY AOKA3blBaHUIO
M AOKa3aTeAbCTBaM, YTO COOTBETCTBYET O MEXXOTPACAEBOM XapaKTepe AQHHOIO MHCTUTYTA.

B cTtatbe aHaAM3MPYIOTCS MOAOXKEHMS AAMUHUCTPATMBHOIO CYAONPON3BOACTBA M NMPOLIECCYaAbHble
HOopMbI Pecny6ankm KaszaxcraH 1 (popMyAMPYIOTCS MPEAAOKEHMS MO COBEPLLIEHCTBOBAHMIO.

A0OKa3blBaHVe B aAMUHUCTPATMBHOM MpoLecce 06AaAAET CBOMMM 0COBEHHOCTSIMM, OTAMYAIOLLMMM
€ro OT AOKa3blBaHMS B APYIrMX BUAAX IOPUAMYECKOrO MpoLecca.

Mo 6oAbLLE YacTH AOKa3blBaHWE B RAMMHUCTPATUBHOM CYAOMPOM3BOACTBE PETYAMPYETCS OOLMMM
Hopmamu MK PK, Ho ecTb ocobeHHOCTH, npeaycmoTpeHHbie ATTTK PK. B ctaTbe aBTOpbI akKLEHTUPYIOT
CBOE BHMMaHMe Ha BOMpocax OpemMeHW AOKasblBaHWS B AaAMMHWMCTPATMBHOM CYAOMPOU3BOACTBE.
Yaeasetcs 60AbLIOE BHMMaHWE akKTUBHOM POAM CyAa NP PacCCMOTPEHMM Cropa B aAMUHUCTPATUBHOM

CyAONpPOnN3BOACTBE.

KAloueBble cAOBa: AOKA3aTEAbCTBA, AOKA3bIBAHWUS, aAMMHUCTPATMBHbINA NPOLECC, CYA, MYyOAUYHO-
MpPaBOBble OTHOLLEHMS; aKTUBHASI POAb CYAQ; BpemMsi AOKasbiBaHMSI.

Introduction

Since July 1, 2021, in accordance with the rules
of administrative procedures of the Republic of
Kazakhstan under the CPC of the Republic of Ka-
zakhstan, a new specialized administrative court
has been operating in the Republic of Kazakhstan,
which considers public court proceedings between
citizens, legal entities and state bodies. The powers
of the administrative court include claims for chal-
lenging decisions and actions (inaction) of public of-
ficials in cases of private bailiffs, taxes, land, hous-
ing, procurement, labor disputes and others.

When considering a case in administrative pro-
ceedings, special attention is paid to the issues of ev-
idence and proof, to which Chapter 19 of the APPC
of the Republic of Kazakhstan is devoted.
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Evidence and proof, as A.V. Averin points out,
are both the procedural foundation and the proce-
dural core (Averin 2007). And as P.E. Spiridonov
notes, this is due to the performance by the subjects
of proving the cognitive function in the adminis-
trative process, which is characterized by the laws
underlying any process of cognition (Spiridonov
2019).

Evidence in administrative proceedings is con-
sidered simultaneously in the form of procedural
activity and procedural recognition, forming the
content of procedural activity, which is one of the
legal means of determining the circumstances of a
particular case on an individual basis. Proving in
administrative proceedings, in contrast to civil pro-
ceedings, has its own characteristics.

Thus, the purpose of this study is to analyze.
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Materials and methods

To achieve the goals and objectives of this study
and to solve research issues related to issues of evi-
dence and evidence in the administrative process,
the main method — analysis consisted in conducting
a thorough documentary study, including a literature
review and analysis of the current legislation of the
Republic of Kazakhstan.

A comparative method was applied, directly
when comparing the features of evidence in both
administrative and civil proceedings.

In addition, Internet research from various sec-
ondary sources, such as textbooks, relevant journal ar-
ticles, etc., was largely used to search for information.

The article is based on the methods of synthesis,
induction, deduction, with the help of which the re-
sults of the study are formulated.

Literature review

The issues of judicial evidence in both admin-
istrative and criminal and civil proceedings are the
cornerstone. These issues are the basis of all legal
proceedings. Thus, the issues of proof do not lose
their relevance. Unfortunately, it must be stated that
with the adoption in Kazakhstan of the CPC of the
Republic of Kazakhstan on issues of evidence in the
administrative process, very few scientific articles
have been written yet.

Regulation of evidentiary issues in the adminis-
trative process is analyzed by A. Kenzhebayeva, D.
Toigonbaev in the article “Burden of proof and stan-
dards of proof for the APPC” https://online.zakon.
kz/Document/?doc_id=39189436.

Evidence and proof in the APPC is disclosed
in the “Legal Gazette” of October 4, 2022, No. 79
by Uldai Shurenova. The textbook “General Ad-
ministrative Law of the Republic of Kazakhstan”
was published under the authorship of R.S. Mel-
nik. Under the authorship of R.S. Melnik and R.A.
Podoprigora, the manual “APPK is Just about com-
plicated” was published //https://drive.google.com/
file/d/1d7v_RVEMI1XsDtXHj5rVNKMhXLWszL-
w3N/view.

Accordingly, in the modern science of admin-
istrative procedural law of the Republic of Kazakh-
stan, the issues of proof have not yet received proper
coverage.

Results and discussions

Modern Kazakh legislation is subject to signifi-
cant changes. This is especially true of administra-

tive law. In this regard, there are a huge number of
scientific publications, especially about administra-
tive processes (Pudelka, Plog, Oleynik, Baimoldina,
2022). It should be noted that the discussion about
the legal nature of administrative procedures has
been going on for a long time and still does not sub-
side.

The legal basis of proof in the administrative
process is fixed in the APPC RK. Proving in the
administrative process has its own characteristics
that distinguish it from proving in other types of
legal process.

The purpose of the introduction of the
administrative court was the need to ensure equality
of the parties occupying an unequal position in
civil and criminal proceedings, as well as proper
adversarial and public relations, in connection
with which there are no equal opportunities
to demonstrate the situation in administrative
cases. This approach is based on the nature of
administrative procedures, which in some cases
means that the court must take proactive measures
regardless of the will of the person concerned
(Hoxhaj 2014).

It is known that the subject of administrative
relations is in an unequal position — one party (a
civil servant or a state body), unlike the other, has
legally authoritarian powers in accordance with the
law (Dobjani).

It is individuals and legal entities that are the
weak side in this confrontation (Tukiev).

It is impossible to imagine a court hearing
without evidence. The role of evidentiary procedures
is very difficult to underestimate (Ivanenko 2011).

We cannot agree with the opinion of A.A.
Vetrova, who believes that the administrative
procedure has not yet become an independent
method of judicial protection (Vetrova).

The activity of proof is complex, multifaceted
and represents a kind of practical cognitive activity.

The activity of proving has a complex, multi-
layered nature, it is a kind of practical cognitive
activity. It is necessary to agree with the opinion
of V.A. Novitsky, who notes that it is precisely the
problems of proof during the period of legal reforms
that acquire enormous importance, since they
provide a real opportunity to protect the violated
right (Novitsky 2002).

In turn, .M. Luzgin points out that it is the
procedure of proof provided for in the Procedural
Code that is the most effective and expedient for
solving the tasks of law enforcement. These rules of
procedure promote the acquisition of true and reliable
knowledge, ensure the accuracy of decisions, public
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recognition, and proper educational effectiveness
(Luzgin 1969).

At the same time, I would like to note that
the principle of the active role of the court in
administrative proceedings was introduced in
accordance with the norms of the APPC of the
Republic of Kazakhstan.

Thus, article 16 of the APPC of the Republic of
Kazakhstan provides for administrative proceedings
based on the active role of the court. In this case,
considering the active role of the court in accordance
with paragraph 2 of Article 130 of the APPC of the
Republic of Kazakhstan, the court, at its discretion,
collects evidence if the evidence provided by the
participants in the administrative procedure is
insufficient. In addition, participants in administrative
proceedings are required to provide the documents
and necessary information requested by the court.
Participants in administrative proceedings are
required to attach extracts from electronic documents,
certificates, or related documents.

In administrative proceedings, unlike civil
proceedings, the court is not limited to statements,
descriptions, claims, evidence, and other materials
of administrative cases submitted by the participants,
comprehensively, fully, and objectively considering
all the facts and circumstances important for the
proper resolution of administrative cases.

Another significant difference between the
administrative process and the civil process is the
fact that when considering an administrative case,
the judge has the right to express to the parties his
preliminary legal opinion on legal grounds relating
to the actual and (or) legal sides of the case.

To properly resolve administrative cases, the
court has the right to demand evidence both at the
request of the participants in the process and on its
own initiative.

When determining the subject of proof, the court
is not bound by the grounds and arguments of the
stated claims of the participants in the process and,
accordingly, in the administrative process, the court
has the right to correct it, which is not provided for
by the norms of the CPC RK.

Thus, in the administrative process, in contrast
to the civil process, the principle of the active role
of the court is implemented. We believe that the
introduction of the principle of the active role of the
court in the administrative process arose due to the
need for procedural alignment of the parties. This
principle is currently applied only in the resolution
of cases arising from public relations.

The legislative consolidation of the principle
of competition and equality of the parties with
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an emphasis on the active role of the court in
administrative proceedings is due to the need to
equalize the parties with different legal status. At
the same time, allowing the parties to balance their
procedural rights and obligations, the principle in
question does not bind the court with the arguments
of these parties.

In our opinion, the provision on the active role
of the court serves as a ballast in ensuring a fair trial.

The practical application of this principle is
also expressed in the fact that the court, having
established that the claim was brought against the
wrong person who should answer the claim, has
the right to summon the plaintiff and explain to him
the consequences of filing such a claim and, with
his consent of the plaintiff, replace the improper
defendant with the proper one. However, if the
plaintiff does not give his consent to the replacement
of the defendants, the court has the right, without
the consent of the plaintiff, to involve the proper
defendant as a second defendant.

The exercise of this right by the court allows
for a more efficient and rapid resolution of the
administrative case under consideration without
the emergence of new requirements for other
defendants.

In accordance with the provisions of Article
169 of the Civil Procedure Code of the Republic
of Kazakhstan, when the subject and the basis
of the claim are changed, the proceedings on the
previously filed claim are terminated, since a new
statement of claim has been filed. The provisions of
the APPC RK allow changing the basis and subject
of the claim before the court decides.

We believe that when such a right is exercised
by a party, a new claim has arisen before the court
and, accordingly, the previously collected evidence
may no longer relate to the new subject and the basis
of the claim.

The peculiarity of the implementation of
the principle of competition and equality of the
parties in administrative proceedings consists in
its combination with the active role of the court, a
different distribution of the burden of proof. Thus,
the court, without violating the requirements of
independence, objectivity, and impartiality,
directs the judicial process. He explains to the
parties to the process their rights and obligations,
warns against the possible consequences of
committing or not performing procedural actions.
In addition, the court assists the parties in
exercising their rights, forms the conditions and
takes measures provided for by the APPC of the
Republic of Kazakhstan for a comprehensive and
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complete establishment of all the circumstances
in the case under consideration.

The fairness of the process in administrative
cases between the State and private individuals
implies a clear distribution of the burden of proof
of the circumstances referred to by the parties in
support of their arguments.

In accordance with paragraph 1 of Article 129 of
the APPC of the Republic of Kazakhstan, the plaintiff
is obliged to participate in the collection of evidence
in accordance with his capabilities. Therefore,
plaintiffs should understand that depending on how
the court assesses the plaintiff’s abilities, the plaintiff
may be held liable for collecting certain evidence in
the case.

The provisions of this article provide that the
plaintiff must prove when he became aware of the
violation of his rights, freedoms and legitimate
interests, and the number of damages. Take place.
Given that such an approach to losing seems
objective, there is not enough time to go to court, the
plaintiff must prove circumstances that contradict
his interests.

According to paragraph 2 of Article 129 of the
APPC of the Republic of Kazakhstan, the burden
of proof is distributed between the parties to the
dispute depending on the claim, which should be the
basis for choosing a strategy for participation in the
administrative process. For example, in a claim for
challenging an onerous administrative act, the burden
of proof is borne by the defendant, and for other
types of claims there are peculiarities depending on
whose interests a particular circumstance will be
established.

At the same time, according to paragraph 4 of
Article 130 of the APPC RK, the court could shift the
burden of proofregardless of the rules established by
paragraph 2 of Article 129 of the APPC RK, if the
persons involved in the administrative case destroy
or conceal any evidence or otherwise hinder its
investigation and evaluation, making it impossible
or difficult to obtain evidence.

At the same time, for not properly fulfilling
the court’s request, the court’s request, including
other obstruction of its activities, late submission
of a review, the APPC RK provided for measures
of procedural coercion (remark, removal from the
courtroom, monetary penalty).

In accordance with paragraph 3 of Article
129 of the APPC of the Republic of Kazakhstan,
the defendant may refer only to the justifications
specified in the administrative act. Practice will show
how widely the courts will interpret the concept of
“justification”, but this rule should be a powerful

tool in matters of proof in the administrative process.

In accordance with paragraph 2 of Article
130 of the APPC of the Republic of Kazakhstan,
“The court is not bound by a party’s statement on
the admissibility of evidence, which is resolved
when making a final decision.” The admissibility
of evidence at the request of a party is established
only when a final decision is made, and not after a
person submits a statement on the inadmissibility
of evidence and hearing the opinions of persons
participating in the case, as provided for in the CPC
RK. At the same time, I would like to note that in
the administrative process, proof is regulated by the
norms of the APPC of the Republic of Kazakhstan,
unless another procedure is provided for by the
APPC of the Republic of Kazakhstan.

Special attention in the administrative process
is paid to the issues of prejudice. The provisions
of Article 76 of the CPC of the Republic of
Kazakhstan, Article 119 of the APPC of the Republic
of Kazakhstan provide that the circumstances
established by a court decision that entered into
force do not need to be proved when considering
another case in which the same persons participate.
It can be assumed that almost every lawyer could
face questions about the application of the rules on
prejudice.

E. Semikina notes that “an analysis of the
explanations and practice of higher courts allows
us to conclude that prejudice today is a refutable
evidentiary presumption” (Semikina https://www.
advgazeta.ru/mneniya/muchitelnaya-agoniya-
preyuditsii-v-grazhdanskom-protsesse).

When referring to judicial practice, many
questions arise, especially about the objective limits
of'the prejudice of judicial acts. Is prejudice a factual
and legal assessment established by the court or just
a fact? What will the higher courts understand by
“fact” when reviewing a case?

Paragraph 2 of Article 76 of the CPC RK
contains an indication that it is not allowed to
prove and verify only the circumstances established
by a court decision. Therefore, according to the
APPC of the Republic of Kazakhstan, only factual
circumstances can be recognized as prejudicial,
their legal assessment is impossible. It turns out that
if the courts are not bound by a legal assessment of
the facts and the legal relations of the parties are not
prejudiced, in each new process, based on the same
facts, the court may interpret the legal relations of the
parties differently. For example, in one dispute, the
court may conclude that the contract is concluded,
and in another it may come to the opposite
conclusion. This introduces a significant amount
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of uncertainty into civil circulation and leads to a
conflict of judicial acts — after all, the party to the
dispute, dissatisfied with the outcome of the case,
will always seek ways to challenge the decision by
presenting a different, formally not identical claim.

At the same time, prejudice not only exempts
from proof, but is also one of the properties of the
validity of a court decision.

At the same time, Article 119 of the APPC of
the Republic of Kazakhstan provides that a court
decision on an administrative case that has entered
into force is mandatory for all administrative bodies,
officials, individuals, and legal entities with respect
to both the established circumstances and their legal
assessment in relation to the person about whom it
was issued.

Accordingly, the circumstances established by a
court decision that has entered into legal force are
mandatory for the person in respect of whom they
are established.

The active role of the court covers the most
diverse powers of the court to consider administrative
cases. According to paragraph 1 of Article 130 of the
Administrative Code of the Republic of Kazakhstan,
the court is obliged to assist in eliminating formal
errors, clarifying unclear expressions, filing
petitions on the merits of an administrative case,
supplementing incomplete factual data, submitting
all written explanations relevant to the full definition
and objective assessment of the circumstances of an
administrative case at all stages of the process.

The positive effect of this rule is to stop the
practice of unjustified return of claims by courts due
to the absence of any documents, or refusal of claims
due to the lack of evidence of certain circumstances.
Considering an administrative case, the judge first
establishes the facts relevant to the resolution of the
case. Then the parties independently, based on their
free will, present evidence to the court, express their
opinion about the claimed administrative claim. If
the judge considers that a particular circumstance can
be confirmed only by certain evidence, then he has
the right to demand the presentation of this evidence
from the party referring to this circumstance.
To decide, the judge has the right to demand any
evidence on his own initiative. This is the main
manifestation of the court’s activity. However, the
law does not define the cases in which the court can
exercise this right. The decision on the demand for
evidence is left to the discretion of the court. The
activity of the court in the implementation of the
principle of competition and equality of the parties,
proclaimed by the APPC RK, contains a significant
element of independence.
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The legislation on administrative proceedings
does not establish the procedure for filing a petition
for the reclamation of evidence. In civil proceedings,
there is a rule according to which the court of claim
proceedings assists the parties in collecting evidence
if the applicant cannot obtain it independently
without the help of the court (73 of the CPC RK).
At the same time, the law clearly defines the issues
that should be reflected in the content of the parties’
petition for the reclamation of evidence. Considering
that Part 5 of Article 7 of the APPC allows for the
possibility of using the analogy of the law, you can
use this to resolve the indicated problem.

However, it is most rational to supplement the
APPC RK with a new norm, which will provide a
list of circumstances in which the court may, on its
own initiative, demand evidence, then in all other
cases the activity of the court will be expressed in
assisting in the collection of evidence. At the same
time, the court must assist in the reclamation of
evidence to any person involved in the case, including
government entities (paragraph 3 of Article 16 of the
APPC). Such an approach of the legislator is based
on the principle of competitiveness and equality of
the parties, as well as the objective impossibility for
a person to obtain evidence significant for the case.
In addition, it is important to legislatively determine
the form of a petition for the reclamation of
evidence. The lack of legal regulation of this issue in
administrative proceedings may lead to problems in
law enforcement practice, when the court will, only
based on its own discretion, decide how to claim the
necessary evidence: at the request of the persons
participating in the case, or on their own initiative.
In any case, for the court to be active in the form
of reclaiming evidence on its own initiative, there
must be circumstances in which it is impossible to
reclaim evidence at the request of the parties, and
such evidence is of a fundamental nature and an
administrative case cannot be resolved without their
establishment.

Conclusion

In conclusion, I would like to note that the
specifics of the manifestation of the universal
principle of competition in administrative
proceedings is due to the unequal opportunities of the
parties to protect their rights and legitimate interests.
The material legal relations between the parties to a
judicial dispute in administrative proceedings have
the character of authority and subordination. Of
course, the power subject can protect their rights,
far surpassing the capabilities of the opposing party
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in the dispute. To protect this “weak” party in the
process, the court is endowed with appropriate power
functions that allow it to act actively. Therefore, the
position of the legislator, who defined the active role
of the court in administrative proceedings to ensure
the balance of the adversarial process, is quite fair.
As Kazakh lawyers A. Kenzhebayeva, D.
Toygonbayev D. point out, the provisions of the
CPC of the Republic of Kazakhstan, in contrast to
the norms of the CPC of the Republic of Kazakhstan,
contain other rules of the burden of proof, as well

as issues of the active role of the court in proving
(Kenzhebayeva,  Toygonbayev  https://online.
zakon.kz/Document/?doc_id=39189436&pos=6;-
106#pos=6;-1068).

We can fully agree with the opinion of the well-
known Kazakh scientist — specialist in the field of
administrative law R.A. Podoprigora, who notes
that the rule provided for in civil proceedings on
the provision of evidence by the parties cannot be
applied in administrative proceedings (Podoprigora
2010).
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