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RESEARCH ON EXTRATERRITORIAL APPLICATION
OF AMERICAN LAW

The exterritorial application of U.S. laws is also known as a «long arm jurisdiction» worldwide. «Long
arm jurisdiction» is a concept based on the theory of the minimum contact of the United States, is an act
of the United States’ rule of law against judicial sovereignty of other countries to safeguard its «world
empire» status. The understanding of long arm jurisdiction can not be limited to the superficial dogmatic
interoperation but should be placed in the perspective of global politics. This paper deconstructs the
long arm jurisdiction from its evolution, mode and essence reveals the violent factors inside the legal
basis of the long arm jurisdiction and explores the possibility of its salvation.

The article raises the problem of the extraterritorial application of American prohibitions and restric-
tions to non — residents of the United States. Based on the meager judicial practice of the American
federal courts of recent years, the issue of the extraterritorial application of the US sanctions legislation
is being considered. In the investigated what are the answers given, why it is difficult for a foreign de-
fendant to use in his defense the argument about the illegality of extraterritorially applied US legislation.
Answers are given on how not to lose your investments due to the formal requirements of the American
sanction’s legislation or due to the bad faith of the American partner.

Key words: long arm jurisdiction, law’s empires, deconstruction, salvation, legal, power, state.
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AMepHUKaAHADbIK, 3aHHAaMaHbIH, ayMaKTaH
TbIC KOAAQHBIAYbIH 3epTTey

AKLLl 3aHAQpblHbIH ayMakTaH ThiC KOAAQHbIAYbI OYKIA B9AEMAE «y3blH KOAAbl IOPUCAMKLIS»
A€en Te aTaAaabl. «¥3blH KOAAbIH IOpPUCAMKUMSCH — AMmeprka Kypama LLITaTTapbiHbIH MUHUMMAAABI
6aiAQHbIC TEOPUSIChIHA HEri3AEATEH TYXbIPbiIMAAMa-OYA «9AEMAIK mMMMepusi» mapTebeciH cakTay
MakcaTbiHaa Amepuka Kypama LUTatTapbiHbiH 6acka eAAEepAIH COT eremMeHAiriHe Kapcbl 3aHblHbiH,
YcTeMmairi. «¥Y3bIH KOAAbIH» IOPUCAMKUMSCBIH TYCiHY TeK YCTIPT AOrMaTMKAAbIK, ©3apa apekeTTecyMeH
wekteAmenai, 6ipak, »kahaHAbIK, casicaT TYpFbICbIHAH KApacTbIpbIAybl Kepek. byA Makaaaa «y3biH
KOAABIH» IOPUCAMKLMSICbI OHbIH, 3BOAIOLMSICHI, PEXXUMI )K8HE MBHI TYPFbICbIHAH KApaCTbIPbIAAAbI, «Y3blH
KOAAbIH2 1OPUCAMKUMSChIHBIH KYKbIKTbIK, HEri3iHAETT 30PAbIK-30MObIAbIK, (haKTOPAAPbI AllbIAAAbI KOHE
OHbl KYTKAPYy MYMKIHAIT 3epTTeAeA.

Makanapa Amepurka Kypama LLITaTTapblHbIH pe3MAEHT .CTepiHe aMepuKaHABIK, TbIMbIMAAD MeH
LIeKTeyAepAI ayMakTaH TbIC KOAAAHy Maceaeci keTepineai. COHFbl KbIAAAPAAFbl aMepPMKAHADIK,
heaeparAbl COTTApAbIH a3 COT MpaKTUKacbiHa cyrieHe oTbipbin, AKLL-TbIH CaHKUMSABIK, 3aHHaMaCbIH
ayMaKTaH TbhIC KOAAQHY MOCEAECi KapacTbIpbiAyAad. Teprey 6apbiCbiHAQ LUETEAAIK aMbIMTaAYLIbIFA
AKLLI-TbIH aymaKTaH TbIC KOAAAHbICTaFbl 3aHHAMACbIHbIH, 3aHCbI3ABIFbI TypPaAbl ADAEAAI KOpFay YLUiH
nanAaAaHy Here KMblH eKeHAIri Typaabl xayanTap 6epiaai. AmMepurkaHablk, CaHKLUMSIAQP 3aHHAMACBIHbIH,
pecMM TaAanTapbiHa HEMeCe aMEepMKAHABIK, CEpPIKTECTiH aAaA TpeOGOBaHWNICTIriHe 6GalAaHbICTbI
MHBECTULMSAAAPbIHBI3AbI XKOFAATIAY TypaAbl XayanTap 6epirAi.

TyjiiiH ce3aep: y3blH KOAAbI FOPUCAMKLIMS, 3aH, MMNEPUSIChbI, AEKOHCTPYKLMS, KYTKAPY, 3aHADBIAbIK,
OUAIK, MEMAEKET.
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UccaeaoBaHne IKCTEPPUTOPHUAABHOIO NPUMEHEHUS
AMEPUKAHCKOIro 3aKOHOAATeAbCTBa

JKcTeppUTOpHaAbHOe NpuMeHeHue 3akoHoB CLLUA Takke M3BECTHO BO BCEM MMpe Kak
<IOPUCAMKLIMS C AAMHHOM pyKoWn». «lOPUCAMKUMS AAMHHOM PyKM» — KOHLEMNUMSi, OCHOBaHHAas Ha
TEOPUM MUHMMaAAbHOro KoHTakTa CoeAMHeHHbIX LLITaToB, SBASETCS akTOM BEpXOBEHCTBa 3aKoHa
CoeamnHeHHbix LLITaToB NpoTuB cyaAebHOro cyBepeHmnTeTa APYrmx CTpaH C LEAbIO COXPaHEHUs! CBOEro
cTaTyca «MMpPOBOIM uUMMepum». MNoHMMaHKe I0PUCAUKLIMM «<AAMHHOIM PYKW» HE MOXKET OrpaHMUYMBaTbCS
MOBEPXHOCTHbIM AOrMaTMUYECKMM B3aMMOAENCTBMEM, a AOAXKHO pPacCMaTpuBaTbCs B MepcrnekTmBe
rAOBGaAbHOM MOAUTUKM. B 3TOM cTaTbe paccMaTprBaeTCst OPUCAMKLNS «AAMHHOM PYKW» C TOUKM 3PEHMS]
ee 3BOAIOLMM, PeXrMMa M CYLLHOCTM, PaCKPbIBAOTCS HACMAbCTBEHHble (PaKTOpPbl BHYTPWM MPaBOBOM
OCHOBbI IOPUCAUKLIMU «AAMHHOM PYKU» M MCCAEAYETCS BO3MOXKHOCTb €€ CraceHus.

B cratbe noaHMMaeTcs npobAema 3KCTEPPUTOPMAALHOIO MPUMEHEHUSI aMEPUKAHCKMX 3arpeToB
M orpaHmMyeHnin K HepesmaeHTam CoeamHeHHbix LLITaTtoB. Mcxoast M3 CKYAHOM CyA€OHOM MPakTMKM
aMEePUKaHCKMX (DeAEPaAbHBIX CYAOB MOCAEAHMX AET, PACCMATPUBAETCSH BOMPOC 00 3KCTEPPUTOPHAABHOM
NnpuYMeHeHMM CaHKLUMOHHOro 3akoHoaaTeAbcTBa CLLIA. B xoae paccaeaOBaHMSI KakMe AaHbl OTBETHI,
NnoYemMy MHOCTPaHHOMY OOBUHSIEMOMY TPYAHO MCMOAb30BaTh B CBOIO 3aLLMTY aPrYMEHT O HE3aKOHHOCTM
3KCTEPPUTOPUAALHO NMPUMeEHsieMoro 3akoHoaaTeAbcTBa CLLIA. AaHbl OTBETbI O TOM, Kak He MoTepsTb
CBOMW MHBECTMUMMN M3-32 (DOPMaAbHbIX TPEOOBAHMIT aMEPMKAHCKOrO CaHKLIMOHHOIO 3aKOHOAATEAbCTBA

NAN N3-3a HeAO6pOCOBeCTHOCTM dMepPUnKaHCKOro napTHepa.
KAtoueBble cAoBa: topncAnKumng C AAMHHOM pyKOVI, mMnepua npaBa, AEKOHCTPyKUMA, CriaCeHUeE,

3dKOHHOCTb, BAACTb, TOCYAapPCTBO.

Introduction

The origin and development of long-arm juris-
diction

The emergence of long arm jurisdiction in the
United States has profound historical roots. At the
beginning of the founding of the United States, it
was a political entity built on the foundation of 13
independent states. Although the United States was
regarded as a sovereign state in international law,
there was a tension between state power and federal
power in the United States. Based on historical and
economic reasons, there are huge disputes on juris-
diction between States and between the Federation
and states, which is the direct reason for the emer-
gence of long-arm jurisdiction.

Methods and material

1. The origin of long-arm jurisdiction

At the time of the founding of the United
States, the thirteen states were independent politi-
cal entities, and their jurisdiction was limited to
the citizens of the state and the cases within the
territory of the state, in order to protect the Ju-
dicial Sovereignty between states from infringe-
ment, the Federal Supreme Court established the
principle of judicial assistance procedure between
states through the «Pennoyer v. Neff» case in

1877, that is, if a non-state citizen wants to appear
in this state as a defendant, the court of the state
where the defendant is located must perform the
relevant judicial assistance procedure. Because of
the high litigation cost of confrontation and the
lengthy judicial assistance procedure, the US Su-
preme Court derived the principle of “minimum
contacts” through the «International Shoe Co.
v. Washington» case in 1955. The independent
jurisdiction between states was limited, and the
long arm-jurisdiction appeared.

As the principle of minimum connection is ab-
sorbed and developed by the States, the scope of
long arm jurisdiction is also extended from natural
person to enterprise, the scope of application is ex-
panding, and the conditions of application are get-
ting lower and lower. In 1963, the «Uniform Inter-
state and International Procedure Act» enacted by
the judicial unification Commission stipulated that:
«If the act or omission outside this state make in-
roads on this state, it also belongs to the jurisdiction
of long arm» (https://www jstor.org/stable/838595).
Long-arm jurisdiction has gained legitimacy and
justifiability in American domestic law.

2. Internationalization of long-arm jurisdiction

The internationalization of long-arm jurisdiction
has experienced the long-term efforts of the United
States, one of the most important is the promulga-
tion of the «Foreign Corrupt Practices Acty». In the
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1970s, American media frequently exposed scan-
dals about American companies’ bribery and trad-
ing power for money abroad, such as the «banana
gate» incident and the «Lockheed company’s brib-
ery of the Japanese government» incident, etc. In
order to recover its moral image in the international
market, the U.S. government urgently needs to curb
the overseas corruption of American companies by
legal means, so as to save its moral image. In or-
der to punish overseas corruption, the United States
must upgrade the «Foreign Corrupt Practices Act»
to the level of international law. The United States
first adopted the «Foreign Corrupt Practices Act» on
General Assembly of the United Nations and the In-
ternational Chamber of Commerce, trying to obtain
the power of extraterritorial application of American
law through its huge judiciary and judicial action ca-
pacity, but it has not been recognized. In 1997, the
United States internationalized the overseas «For-
eign Corrupt Practices Act» (https://www.justice.
gov/criminal-fraud/foreign-corrupt-practices-act)
through the Organization for Economic Cooperation
and Development, America’s long-arm jurisdiction
leaps out of its own territory, and extends to any
country, corporation or individual associated with
the United States.

3. Strong evidence acquisition capability to
implement long-arm jurisdiction

“The purpose of modern criminal law is to pros-
ecute those who are believed to have committed
crimes, not to punish them, unless they are proved
guilty”’( https://bja.ojp.gov/). Therefore, the practice
of long arm jurisdiction requires the prosecution or-
gan to obtain relevant evidence as the premise.

In the Internet age, the acquisition of evidence
means that law enforcement agencies must have
strong information and data collection capabilities.
Because in the era of data, everything, even the
abstract value and character of person can be
expressed in the form of data. As the number one
power of the Internet, the United States is facing
“two constraints” in the collection of evidence.

However, the “9.11” terrorist incident provides
an opportunity for the US government to break the
two restrictions. In 2001, the United States passed
the «Uniting and Strengthening America by Provid-
ing Appropriate Tools Required to Intercept and
Obstruct Terrorism Act of 2001». The administra-
tive law enforcement agency of the United States
not only established the information-sharing mecha-
nism among law enforcement agencies, but also
suspended»roThe Privacy Act» in reality: First of
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all, American law enforcement agencies can use
“suspected terrorism” as an excuse to legally col-
lect information from anyone’s correspondence,
telephone, e-mail and other records by using the ex-
ception provisions in «The Privacy Act»; Secondly,
it breaks the pattern of independence between law
enforcement agencies in the past and establishes
an information sharing mechanism among all law
enforcement agencies, which greatly enhances the
information collection ability of law enforcement
agencies in the United States.

In addition, «The Clarifying Lawful Overseas
Using of Data Act», which was passed in 2018, has
enhanced the United States’ ability to collect evi-
dence worldwide. The «Clarifying Lawful Overseas
Using of Data Act» confirms that: According to the
order issued by the «Electronic Communications
Privacy Act» of the United States to the technology
companies under its jurisdiction, government agen-
cies can obtain the data owned, kept or controlled by
the company, no matter where the data is stored».
() This means that as long as there is enough con-
tact with the United States, whether the company is
listed in the United States, or traded in US dollars, or
the server is in the United States, it all falls into the
jurisdiction of the United States. The information
protection provided by the laws of other countries
cannot be the judicial defense for refusing to pro-
vide information to the United States government.
So far, the United States has built a global data Em-
pire, which can freely access all information and
data that are not conducive to the interests of the
United States.

Disscusion

Implementation of long-arm jurisdiction

Through a series of bills, the United States has
established its jurisdiction in the world, formed a
«law’s Empire» in which the United States plays
the role of kingdom, and established its jurisdiction
over the international community on juridical
logical level. The importance of proposition lies
not in whether it is logically self-consistent, but
in its practical effect. To understand the long-arm
jurisdiction, we must go deep into the practical way
of long-arm jurisdiction.

1. Internal deposition and internal investigation

The implementation of «Foreign Corrupt
Practices Act» has established the jurisdiction of
the United States in the international scope. Any
enterprise legal person within the jurisdiction of
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the long arm may enter the examination scope of
the U.S. law enforcement agencies because of
«corruption» and «fraud». The US Department of
justice and the securities and Exchange Commission
issued the «Guidelines For The Implementation
of the Foreign Corrupt Practices Act», which has
become a treasury of knowledge for transnational
enterprises to conduct internal investigations. As the
bill is a part of the legal system of the United States,
it can only be understood in the context of the United
States law, which means that business corporate
which have contact with the United States need
to hire a U.S. lawyer team to conduct compliance
review and risk control. The direct consequence of
the employment of the American lawyer team by
the enterprise is that the American lawyer team can
obtain the qualification of «internal review» of the
enterprise. When the American lawyer team enters
the enterprise for investigation, they can check
all the information records and communications
of the enterprise, as a result, the enterprise has no
business secrets. The supreme status and power
of the American lawyer team depends on the US
control over the core technology. When corporate
do not cooperate with the American lawyer team
during the investigation, the US will take advantage
of its own technological and economic advantages
to impose sanctions on enterprises, such as «the US
imposed sanctions on the «ZTE» case». If the U.S.
lawyer team believes that there are violations within
the transnational enterprise, then the enterprise
needs to provide a clarification report to the U.S.
judiciary. The U.S. lawyer team judges that, which
are compliant, and which are illegal. The daily
review and internal deposition are all undertaken by
the U.S. lawyer team.

The position of the American lawyer team is
vague. It is neither the defender of the enterprise
nor the prosecutor of the American government,
and his impartiality cannot be guaranteed. Because
the «Revolving Door» system in American
politics paves the way for lawyers to work in
government. When American lawyers enter the
law enforcement agencies through the «Revolving
Doory, they can investigate or punish the enterprise
under investigation. Once American lawyers who
participate in internal deposition and internal
investigations enter the American political arena
through the «revolving door», the business secrets
they collect will be completely mastered by the
administrative law enforcement agencies of the
United States. In this way, the fate of transnational

enterprises will be in the hands of the United States
and become puppets at the mercy of the United
States.

2. «Rubber stampy judge: administrative law
enforcement agencies lead the settlement agreement

Another way to implement the long-arm
jurisdiction is the application of «pre-trial
reconciliation procedure» and «plea bargainingy.
Both of the two ways greatly reduce the pressure
of the court and shorten the litigation process.
However, both of them are based on the premise
that both parties reach an agreement, otherwise they
will enter into the formal proceedings. According
to statistics, about 95% of the federal cases in
the United States are settled through pre-trial
conciliation proceedings, such as «Siemens case»,
«Alstom case» and «BNPP case».

American jurist Dworkin pointed out that: «the
court is the capital of the law’s Empire, and the
judge is the prince of the Empire» (Dworkin 1996)
inthe American judicial system. He just emphasized
the supremacy of the Supreme Court in the
establishment of legal rules in a metaphorical sense,
however, in the global «law’s Empire» constructed
by the United States, the real princes are not judges,
but administrative law enforcement agencies and
prosecutors. According to the practical experience,
a large number of enterprises have been directly
punished before they enter the trial procedure,
and a few of them are often solved by the pre-trial
conciliation proceeding dominated by prosecutors.
After the enterprise submits the clarification report,
the U.S. administrative law enforcement agency
will use the «Philip factor» standard to review the
quality of the report. According to the quality of
the report, the U.S. administrative law enforcement
agencies will reach «no prosecution agreementy,
«deferred prosecution agreement» and «guilty
plea agreement» with enterprises respectively.
These agreements are completely dominated by
the administrative law enforcement agencies of the
United States, and are often made directly on the
basis of investigation without being reviewed by
judges. When the enterprise does not agree to the
composition deed, institutes legal proceeding, and
enters the judicial process, the high litigation costs
and lengthy trial procedures, coupled with the
unequal status of the enterprise legal person in the
face of the U.S. administrative law enforcement
agencies, undoubtedly make the uncertainty of
the judgment result greatly enhanced. The long-
term litigation drag not only affects the business
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efficiency of enterprises, but also reduces the
image and reputation capital of enterprises. In this
case, enterprises are often forced to take the plea
bargaining procedure and take the initiative to
plead guilty. The system of pre-trial conciliation
and plea bargaining emphasizes the leading role
of the parties. The judge often intervenes after the
agreement is reached. The judge does not need
to know the facts of the case, or don’t review the
fairness of the agreement in substance. He can only
make a conciliation judgment and stamp on the
conciliation agreement. The pre-trial conciliation
procedure is completely reduced to a drama
dominated by prosecutors and administrative law
enforcement departments. The role of judges who
review the conciliation agreement is weakened.
The enterprises restricted by the U.S. government
are completely in a weak position and can only be
forced to accept the extremely unfair conciliation
agreement. The fairness and legitimacy of the
judgment are seriously lacking.

Jurisprudential  reflection on long arm
Jjurisdiction the key reason why the sovereign states
in the international community can not do anything
about the long-arm jurisdiction of the United States
is that the United States controls the global economic
system. In other words, long arm jurisdiction is the
rule of law skill of the United States to maintain
its «world empire» status. However, this formal
«rule of law» contains the core of «illegality» and
«violence». «German jurist Menke pointed out that
law contains two kinds of distinctions in form: one
is the distinction between law and illegality, which
is used to define the legal nature of specific acts;
the other is the distinction between law and no
law, which is used to explain the identification of
law to itself» (Menke 2015). Aristotle pointed out
in «Politics»: «we have to distinguish two senses of
the rule of law-one which means obedience to such
laws as have enacted, and another which means
that the laws obeyed have also been well enacted»
(Zhou Aimin 20199). Aristotle’s «good law» is not a
pure technical and instrumental law which separates
«fact» from «value» in our modern sense, but a kind
of ability of «moral education», as Menke said: “law
is the organ of ethical education» (Aristotle 1965).
With the modern «empirical law» recognizing
human’s «natural desire» as the «subject right» and
the basis of law, thus abandoning the moral basis
of law, the rule of law has become essentially the
«rule of no law». The «Foreign Corrupt Practices
Act» and «The Clarifying Lawful Overseas Using
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of Data Act» clearly stipulate that: “timely access
to electronic data held by communication service
providers is the core measure of the government to
protect public security and combat serious crimes.”
By legalizing the substantive interests (natural
desire) of the United States, the process of “self-
reflection” of law is rejected. The United States
ensures the realization of long-arm jurisdiction
with its own economic, technological and financial
hegemony, which not only makes the long-arm
jurisdiction «illegal», but also induces violence
within the law, and even triggers what Benjamin
calls «sacred violence» (Benjamin 1977). The
consequences of conflicts, chaos, massacres, riots,
separatist regimes, wars and revolutions brought
about by the United States’ implementation of its
concept of rule of law and democratic system in the
third world countries” (Benjamin 1977) fully prove
the inherent violence and injustice of the laws on
which the long-arm jurisdiction of the United States
is based.

Secondly, in order to reduce the resistance to
the implementation of long-arm jurisdiction in
the world, the United States actively promotes the
concept of the rule of law that appears to be “freedom
and equality”. However, the concept of “freedom”
promoted by the United States itself contains a sense
of war, which forms the philosophical basis of long-
arm jurisdiction—*‘subjective philosophy”. Because
in western philosophy, freedom is understood as the
free action that people take under the consciousness
of freedom, and they are encouraged by desire to
achieve their goals by all means. Under the control
of passion, this kind of action will inevitably lead to
a state of war, based on this, the “master personality”
with strong desire for power is different from the timid
“slave personality”. From Hobbes to Montesquieu,
western thinkers have always advocated freedom
and equality. Whether it is Hobbes’ absolute
monarchy, Montesquieu’s constitutional monarchy,
or Rousseau’s Republic, they all take independent
and equal free man as the prerequisite. To obtain
freedom, people need to win or be equal in the war.
Those who are greedy for life and afraid of death or
defeated in the war can only be “slaves” engaged in
labor. The “master personality” needs to establish a
country equally according to the contract to end the
state of war, while the “slave personality” can be
achieved just by conquest. The philosophical logic
of long-arm jurisdiction is “subjective philosophy”,
that is, the relationship between the “master
personality” is equal and has equal international law
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qualification, “slave personality” can only be the
object of domination. This philosophy formed the
“internal” and “external” sides of the “New Roman
Empire” of the United States: internally, equal
subjects or countries subject to the interests of the
United States were free and equal; externally, they
were sanctioned with extraterritorial legal power.

Long-arm jurisdiction is the legal expression of
the “subjective philosophy” of the United States.
The countries that share the common values of
the United States, obey the interests of the United
States, and recognize each other in the struggle are
civilized countries with equal status in international
law, countries that threaten the status of the United
States and have different interests from the United
States are the targets of sanctions under long-arm
jurisdiction. The United States has built a “New
Roman Empire” all over the world, in other words,
the United States is the only country with a master
personality, in the logic of “subjective philosophy”,
the United States, relying on its huge law enforcement
agencies and powerful scientific, technological and
military forces, has the philosophical legitimacy to
rule the whole country on the edge of the empire
by means of civilized “legal technology” — long-arm
jurisdiction.

Conclusion

The construction of “world empire” by the
United States is internally driven by “subjective
philosophy”, which does not mean that we need to
compete with the United States for the status of world
empire, but to rethink the overall fate of mankind

and the diversity of human political civilization.
There is a long history of thinking about the overall
fate of mankind. As early as Plato and Aristotle’s
conception of “city state” (Huntington 2005), as well
as Kant’s (Kant 2005) conception of “permanent
peace” (Leviathan 1985), and Jaspers’s prospect
of “socialism, world order and common belief”
(Jaspers 1989), all provide rich imagination space
for the development of mankind’s overall destiny.
In the era of globalization, we need to learn from
the skills and achievements of Western civilization
in constructing world order, and to construct
community with shared future for mankind with
the goal of maintaining world peace and common
development. The community of shared future for
mankind requires every country to unswervingly
follow the path of peaceful development and build a
world of lasting peace, universal security, common
prosperity, openness, inclusiveness, cleanness
and beauty. Countries coexist peacefully and
actively participate in world governance as equals,
contributing wisdom to human development. The
philosophical basis of the community with shared
future for mankind is “human’s subjective status”,
which is not “people full of power desire” in
“subjective philosophy”, but a high-level life with
soul, spirit and value pursuit, which can be called
“the measure of all things”. Only when such citizens
get together can the world be diversity and stability,
and peace can last forever. Only in this way can law
have the function of ethical education and not lose
the foundation of morality and justice. Only in this
way can the law suspend the violence and become
the real rule of law.
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