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LEGAL PREREQUISITES OF PRIVATE DETECTIVE ACTIVITY
IN THE REPUBLIC OF KAZAKHSTAN

The article deals with the issues of balancing the interests of the individual and the state, most clearly
manifested in the criminal process, by the example of the implementation of the principle of privacy,
issues of private detective activity in the Republic of Kazakhstan, issues of improving legislation on
professional secrets, which are the most important mechanisms designed to protect the right to privacy
of citizens. The legal analysis of guarantees of observance of constitutional rights of citizens in the
implementation of private detective activities in criminal proceedings is carried out.

In this regard, the authors actualize the need for further improvement of legislation defining the
legal regime of privacy in criminal proceedings; the implementation of private detective activities in the
Republic of Kazakhstan. Also relevant are: the essence, importance and role of the measures of criminal
procedural coercion applied by the state, in particular by the bodies of criminal prosecution, which
amounts to ensuring state legality and law and order; the principle of inviolability of private life as the
fundamental and guiding principle of the entire criminal process of the Republic of Kazakhstan. For
this purpose, the work examines the norms of the legislation of the Republic of Kazakhstan, the range
of homogeneous public relations regulated by them on the implementation of individual rights and
freedoms in criminal proceedings, the practice of law enforcement on the issues under consideration in
the Republic of Kazakhstan, on the basis of which proposals are being developed to improve legislation;
theoretical and legal foundations of private detective activity as an activity related to the protection of
the legitimate rights and interests of the individual of the Republic of Kazakhstan.

In the study of the questions posed, a logical, formal — legal, analytical, as well as functional
method is used, revealing the qualitative characteristics of the subject of research, allowing to determine
the essence of the institution under study, the possibility of regulatory impact of constitutional and
sectoral legislation on the state of law and order in the Republic of Kazakhstan. In the scientific analysis
undertaken by the authors, the principles of complexity and consistency are consistently implemented
and productively combined, which made it possible to more fully, scientifically actualize the issues of
improving criminal procedural capabilities for the realization of individual rights and freedoms.

As a result of the study, it was determined that the participation of a private detective in the criminal
process will serve as a guarantee of the protection of the rights and legitimate interests of an individual
only if the rules and procedures provided for by law for obtaining and researching information about a
person’s private life are observed.

Key words: human rights, private life, the principle of privacy, criminal proceedings, detective work,
detective.
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Ka3sakcran PecnybaukacbiHgagnl xeke geTeKTUBTIK KbI3METTIH KYKbIKTbIK aAebIWapTTapbl

Makanaaa Kazakcran PecrniybamkacbiHAQ KEKe AETEKTUBTIK KbIBMETTI )Ky3€ere acbIpyAblH KYKbIKTbIK
peTTeAyi, azamaTTapAblH KYKbIKTApblH, COHbIH illiHAE >XeKe eMipiHe KOA CYKMayLbIAbIK KYKbIFbIH
KOpFayFa apHaAFaH MaHpI3Abl TETIKTEP KOCIOM KyNUSAap TypaAbl 3aHHaMaHbl XKETIAAIPY MaceAeAepi
KapacTbipblAaabl. KbIAMBICTBIK MpoLecTe >Keke AETEeKTMBTIK KbI3METTi >Ky3ere acblpy Ke3iHAe
a3zamaTTapAblH KOHCTUTYLMSABIK KYKbIKTAPbIH CcaKTay KemiAAIKTepiHe KYKbIKTbIK TaAAQY XKYPri3iAreH.

OcbifaH 6GaiAaHbICTbl aBTOPAAP KbIAMBICTBIK MPOLECTE >KEKe AETEKTMBTIK KbI3METTI peTTeyiui
3aHHaMaHbIH, KAXXETTIAIMNH, CoOHAaM-aK >Keke emipre KOA CYFbIAMAYLUbIAbIKTbIH KYKbIKTbIK PEXWUMIH
afKbIHAQMTBIH 3aHHaMaHbl OAAH opi XKeTIAAIpYyAl e3ekTeHaipeai. CoHaan-ak MeMAEKeTTIK, aTan
ANTKaHAQ, KbIAMBICTbIK KyAaAay OpraHAapbl KOAAAHATbIH, MEMAEKETTIK 3aHAbIAbIK MEH KYKbIK TOpPTiGiH
KamTamacbl3 €eTyre AeiiH as3aMTblAQTbiH KbIAMBICTbIK-TIPOLECTIK MO)KOYPAEY LIapaAapblHbiH, MOHi,
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MaHbI3AbIAbIFbI MeH peAi; KasakctaH PecrybGAmKacbiHbIH GYKiA KbIAMbICTbIK MPOLECIHIH Heri3ri >xeHe
keTekui 6acTtaybl PeTIHAE >KeKe eMipre KOA CyFbIAMAYLLbIAbIK KaFMAaThbl ©3€KTi. byA yuwiH >XymbicTa
Kasakctan Pecny6Amkacbl 3aHHamMacCbliHbIH HOPMaAapbl, KbIAMBICTBIK, MPOLECTe >KeKe aAaMHbIH
KYKbIKTapbl MeH OOCTaHAbIKTapblH iCKe acblpy MaceAeAepi OoMblHILIA OAAp PeTTerTiH 6ipTekTi
KOFaMAbIK KaTblHacTap LeHbepi, KaszakcraH Pecrny6AnkacbiHAa KapaAaTbiH MaceAeAep 6OMbIHLLIA KYKbIK
KOAAQHY MpakKTMKaCbl 3ePTTEAEAI, OHbl 3€PAEAEY HEri3iHAE 3aHHaMaHbl XXEeTIAAIPY XKOHIHAE YCbIHbICTAp
a3ipaeHeai; KasakcraH PecryGAmnKachl KeKe TYAFACbIHbIH, 3aHAbI KYKbIKTapbl MEH MYAAEAEPIH KopFrayFa
6anAaHbICTbl KbIBMET PETIHAE XKEKE AETEKTUBTIK KbIBMETTiH TEOPUSIAbIK-KYKbIKTbIK HETi3AEpi KapaAaAbl.

ATaAFaH MaceAeAepAi 3epTTey Ke3iHAe 3epTTey HbICAaHACbIHbIH CaraAblK CUMaTTaMaAapbIH
AHbIKTANTbIH, 3€PTTEAETIH UHCTUTYTThIH MOHIH aliKbIHAQYFa MYMKIHAIK 6epeTiH AorMKaAblk, (DOPMaAAbI-
KYKbIKTbIK, TAAAAMAABIK, COHAQM-aK (PyHKLIMOHAAABIK 8AiC, KaszakcTaH PecnybamkacbiHAAFbI 3aHAbIABIK
NMeH KYKbIK TOPTIOIHIH Xal-KyMiHEe KOHCTUTYLMSIAbIK XXOHE CAAaAblK 3aHHaMaHbIH PeTTeyLLiAIK acep
€Ty MYMKIHAITI naraaAaHbiAaAbl. ABTOPAAP KaObIAAAFaH FbIAbIMM TaAAQYAQ KYPAEAIAIK MEH XKYMEAiAiK
NPUHLMNTEPI ABVEKTI TYPAE XKY3ere acbipblAaAbl KoHe HOTWMXKeAl BipikTipiaeai, OYA >Keke aAaMHbIH
KYKbIKTapbl MeH 60CTaHABIKTapbIH iCKe acblpy YLLiH KbIAMbBICTBIK, iC XXYPri3y MYMKiHAIKTEPIH XXeTiAaipy
MOCEAEAEPiH HEFYPAbIM TOAbIK, FbIAbIMU TYPFbIAQH XKaHAAHAbIPYFa MYMKIHAIK 6epA|.

3epTTey HOTUXKECIHAE >Keke AETEeKTMBTIK KbI3METTiH, KbIAMBICTbIK MPOLECTe OpPbIH aAybl >KoHe
KasakcrtaH Pecry6AMKachiHbIH, KbIAMBICTBIK-TPOLECTIK KOAEKCIHAE >XeKe AETEKTMBTIH KbIAMbBICTbIK,
MPOLECTIH KaTbICYLUbICbl peTiHAE BEKITIAYi aAaMHbIH XKEKE OMipi TYpaAbl aknapaTtTbl aAy )XKOHe 3epTTey
YLWiH 3aHAQ K&3AEATEH epeXkeAep MeH PaCIMAEP CaKTaAFaH >KaFAalAa FaHa aAaMHbIH KYKbIKTapbl MeH
3aHAbBI MYAAEAEPIH KOpFayFa KeniAAiK OepeTiHi aHbIKTaAAbI.

TyiiH ce3gep: aAaM KYKbIFbl, XXeKe OMip, KeKe emipre KOA CYFbIAMayLLbIAbIK MPUHLMII, KbIAMBICTbIK,
npoLecc, AETEKTUBTIK KbI3MeT, AeTEKTUB.
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lNpaBoBble npegnochbIAKU YacTHO( geTekTuBHOU gesiteAbHOCTU B Pecnybauke Kasaxcran

B craTtbe paccmaTpuBaloTCS BONPOChI MPABOBOro PEryAMPOBaAHMS OCYLLECTBAEHMUS YaCTHOM AeTek-
TUBHOW AesiTeAbHOCTU B Pecriy6Aamnke KasaxcraH, COBEpLUIEHCTBOBaHMS 3aKOHOAATEAbLCTBA O Mpodec-
CMOHAABHbIX TaHaX, SBASIOLLMXCS BaXXHbIMM MEXaHU3MaMM AAS 3aLUMTbl MPaB rPakAaH, B TOM UMCAE
npasa Ha HEMPMKOCHOBEHHOCTb YaCTHOM XXM3HWU. [1pOBeAEH MPaBOBOM aHAAM3 rapaHTMn COBAIDAEHMS
KOHCTUTYLIMOHHbBIX MPaB rpa>kAaH Npu OCyLLECTBAEHMM YaCTHOW AETEKTUBHOM AEATEAbHOCTU B YTOAOB-
HOM npoLiecce.

B 3TOM CBSI3M aBTOpbl aKTyaAM3MPYIOT HEOBXOAMMOCTb 3aKOHOAATEAbCTBA, PEryAMPYIOLLEro
YACTHYIO AETEKTMBHYIO AEITEABHOCTb B YTOAOBHOM MPOLIECCE, A TaK>Ke AdAbHelLlee COBEPLIEHCTBO-
BaHWe 3aKOHOAATEAbCTBA, OMPEAEASIOLLErO NPaBOBOM PEXMM HEMPUKOCHOBEHHOCTM YACTHOM >KM3-
HW. Tak>Ke aKTyaAbHbl: CyLLLHOCTb, 3HaUEHME 1 POAb MEP YTOAOBHO-MPOLLECCYAAbHOIO NMPUHYXKAEHNS,
NPUMEHSEMbIX FTOCYAQPCTBEHHbIMM OpraHamu, B YaCTHOCTM OpraHamm YrOAOBHOIO MpPeCcAeAOBaHMS,
CBOAUMbIX K 06€CrnevYeHmIo rocy AapCTBEHHOM 3aKOHHOCTU U NMPABOMOPSAKA; MPUHUMIM HEMPUKOCHO-
BEHHOCTM YAaCTHOM XM3HM KaK OCHOBHOIO M BEAYLLErO HayaAa BCEro yroAoBHoOro npouecca Pecny-
6Ankn KazaxcraH. AAsi 3Toro B paboTe M3yuaroTcsl HOPMbl 3aKOHOAATEAbCTBA Pecnybanku KasaxcraH,
KPYr peryAMpyembix UMM OAHOPOAHbIX OOLECTBEHHbIX OTHOLLEHMIA MO BOMPOCaM peaAmsaumm npas u
CBOOOA AMYHOCTU B YTOAOBHOM MpoLEcce, NPaBoNpUMEHUTEAbHAs MpakT1Ka Mo paccMaTPUBAEMbIM
Bonpocam B Pecnyb6anke KasaxcTaH, Ha OCHOBE ee M3ydeHus pa3pabaTtbiBAOTCH MPEAAOXKEHMS MO
COBEpLUIEHCTBOBAHUIO 3aKOHOAQTEAbCTBA; TEOPETUKO-NPABOBble OCHOBbI YaCTHOM AETEKTMBHOM Ae-
ATEAbHOCTM KaK AESITEAbHOCTM, CBA3AHHOM C 3aLMTOM 3aKOHHbIX MPaB M MHTEPECOB (hU3MYECKOro
Amua Pecny6ankmn Kasaxcran.

[py M3yyeHnn NOCTaBAEHHbIX BOMPOCOB UCMOAb3YETCS AOTUYECKMiA, (DOPMAAbHO-NPaBOBOM, aHa-
AUTUYECKMIA, a TakKe (PYHKUMOHAAbHbIA METOAbI, OMPEAEASIOLIME KauyeCTBEHHbIE XapaKTepUCTUKU
npeaMeTa MCCAEAOBAHUS, MO3BOASIOLLME OMPEAEAUTb CYLUHOCTb MCCAEAYEMOrO MHCTUTYTA, BO3MOX-
HOCTb peryAmpyltoLero Bo3aencTBnsg KOHCTUTYLLMOHHOIO M OTPACAEBOrO 3aKOHOAATEABCTBA HA COCTO-
sHKMe 3aKOHHOCTU 1 npaBornopsaka B Pecnybavke KaszaxcraH. B npuHaTOM aBTOpamm HayYHOM aHaAu3e
NMOCAEAOBATEABHO PEAAMBYIOTCS U MPOAYKTUBHO OOBEAMHSIIOTCS NMPUHLMIBI KOMIAEKCHOCTM M CUCTEM-
HOCTU, UTO MO3BOAUAO BOAEE MOAHO, HAYYHO aKTMBM3MPOBATH BOMPOCH! COBEPLUEHCTBOBAHMS YTOAOB-
HO-NPOLLECCYaAbHbIX BO3MOXHOCTEN AASI PEAAM3ALLUMM TIPaB U CBOGOA AUUHOCTMU.

B pesyAbTaTe Mccaep0BaHMS YCTaHOBAEHO, UTO HAaAMUME YACTHOM AETEKTMBHOM AEATEAbHOCTU B
YrOAOBHOM MpoLecce U yTBEP>KAEHWEe YaCTHOIO AETEKTMBA B KAYeCTBe YHACTHMKA YTOAOBHOIO NnpoLec-
Ca B YrOAOBHO-NPOLIECCYaAbHOM Koaekce PecriyGAnkm KasaxcraH rapaHTMpyioT 3auimTy Npas v 3aKOH-
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HbIX MHTEPECOB YEAOBEKA TOAbKO MPU COBAIOAEHUM MPABUA U MPOLIEAYP, MPEAYCMOTPEHHbBIX 3aKOHOM
AAS TTIOAYYEHUS U U3yYeHUs MHOPMALIMM O YaCTHOM >KMU3HU AMLA.

KAloueBble cAOBa: npaBa 4YeAoBeKa, 4acTHash XKM3Hb, MPUHLMMI HENPUKOCHOBEHHOCTU YaCTHOM
>KM3HW, YTOAOBHbIN MPOLLECC, AETEKTUBHAS AESITEAbHOCTb, AETEKTUB.

Introduction

The entire system of law is subordinated to the
protection of individual rights to one degree or an-
other. In particular, in such branches as civil law,
family law, labor law, administrative law, criminal
law, protection of personal rights occupies an im-
portant place. A special place in the legal regulation
of individual rights and freedoms is occupied by
the branch of international and constitutional law.
Defining the priority of personality in the system
of state-legal institutions, the Constitution of the
Republic of Kazakhstan thereby established that a
person, a citizen and a person uniting these two con-
cepts is the most important objective value of world
civilization, its history and development (https://
pre.kz).

The Concept of the Legal Policy of the Republic
of Kazakhstan until 2030 emphasizes the need for
“... the maximum combination of the interests of the
individual and society, the use of law in accordance
with its social purpose” (https://adilet.zan.kz/rus/
docs/U2100000674).

A person provided with a system of legal con-
stitutional guarantees, which include guarantees of
the right to a decent and safe life, can fully develop,
work and function in the system of social ties. In the
Republic of Kazakhstan, the interests of the individ-
ual are regulated by the sectoral system of domestic
legislation and are protected by a certain degree of
inviolability. Thus, the Civil Code of the Republic
of Kazakhstan establishes that life, health, personal
dignity, honor, good name, business reputation, pri-
vacy, personal and family secrets, the right to a name,
the right to authorship, the right to inviolability of a
work and other intangible benefits are personal non-
property rights (paragraph 3, article 115) (https:/
online.zakon.kz/Document/?doc_id=1013880).

Materials and methods

The norms of the Civil Procedure Code of the
Republic of Kazakhstan (hereinafter referred to as
the CPC RK) guarantee the inviolability of private
life; the secrecy of correspondence, telegraphic and
other messages; the inviolability of property. The
CPC stipulates that restrictions of these rights in the
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course of civil proceedings are allowed only in cases
and in accordance with the procedure directly estab-
lished by law (Articles 10, 11) (https://adilet.zan.kz/
rus/docs/K1500000377).

The Code of Administrative Offences of the
Republic of Kazakhstan establishes the principle
of inviolability of private life and protection of se-
crecy (Article 16), the principle of respect for the
honor and dignity of the individual in the adminis-
trative process (Article 17). Article 16 in particular
states that “private life, personal, family, commer-
cial and other secrets protected by law are protected
by law” (https://online.zakon.kz/Document/?doc
1d=31577399).

The life and health of the individual, the inviola-
bility of private life, the secrecy of correspondence,
telephone conversations, telegraphic messages and
mail, as well as the right to inviolability of the home
is a special object of protection in the production of
operational investigative actions (https://adilet.zan.
kz/rus/docs/Z940004000).

If a person has a constitutional right to his in-
violability, that the State is obliged to guarantee the
implementation of it in relation to each individual.
This provision is especially relevant in conditions
when a person falls into the sphere of criminal legal
influence. Therefore, the inviolability of the indi-
vidual as a right is transferred to a different qual-
ity and becomes the determining and fundamental
principle of the criminal process: when conducting
criminal proceedings, everyone is guaranteed the
right to inviolability of private (personal and family)
life (Article 16 of the Criminal Procedure Code of
the Republic of Kazakhstan) (https://online.zakon.
kz/Document/?doc_id=31575852). Restriction of
this right is allowed only in cases and in the manner
directly established by law. Thus, Article 147 of the
Criminal Code of the Republic of Kazakhstan estab-
lishes a penalty for non-compliance with measures
to protect personal data by a person who is respon-
sible for taking such measures (https://adilet.zan.kz/
rus/docs/K1400000226).

Human rights and freedoms have been affected
by all of humanity for centuries, and, in our opin-
ion, this still remains an exciting problem, since a
person lives in society. Nevertheless, the effective
solution of these issues, that is, the prevention of
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infringement of human rights and freedoms, testi-
fies to the prospects for further development of a
truly democratic, rule of law state. Compliance of
the legal system of the Republic of Kazakhstan with
international norms and standards in the field of hu-
man rights also depends on this. This is stated in part
3 of Article 4 of the Constitution of the Republic
of Kazakhstan: “International treaties ratified by the
Republic have priority over its laws and are applied
directly, except in cases when it follows from an
international treaty that its application requires the
publication of a law” (https://prg.kz); in paragraph
3 of Article 2 of the Criminal Procedure Code of
the Republic of Kazakhstan: “International treaties
ratified by the Republic of Kazakhstan have priority
over this Code and are applied directly, except in
cases when it follows from an international treaty
that the publication of a law is required for its ap-
plication” (https://prg.kz).

Discussion and results

In this regard, we can mention the Universal
Declaration of Human Rights, adopted by the Gen-
eral Assembly of the United Nations on December
10, 1948, which contributed to the conclusion of
many international treaties in the field of human
rights (the Universal Declaration of Human Rights
Declaration, adopted by resolution 217 A (III) of the
UN General Assembly,//http://adilet.zan.kz). De-
spite the fact that the Declaration has no contractual
force, its principles and norms are generally recog-
nized and are taken as the basis of the constitutions
of many States. The rights and freedoms specified
in Part 2 “Man and Citizen” of the Constitution of
the Republic of Kazakhstan are also based on the
rights that make up the group of personal rights and
freedoms in the first articles of the Declaration: re-
spect for the honor and dignity of the individual,
the right to life, the right to freedom, personal in-
violability, protection of personal privacy, etc. The
right to choose a place of residence, freedom of con-
science, freedom of opinion, the right to elect and be
elected to State authorities, civil and political rights
are provided for in articles 1-21 of the Declaration.
Socio-economic rights: the right to work, education,
recreation and its organization, to an adequate stan-
dard of living, protection from unemployment, fair
wages, social security, participation in the cultural
life of society, the norms enshrined in articles 22-
28 of the Declaration are taken. Thus, in December
2018, the Ministry of Foreign Affairs hosted a round

table of the Human Rights Commission under the
President of the Republic of Kazakhstan dedicated
to the 70th anniversary of the adoption of the Uni-
versal Declaration of Human Rights by the UN Gen-
eral Assembly and International Human Rights Day,
where a wide range of issues of the realization of hu-
man rights and freedoms, improvement of national
mechanisms for the protection of human rights in
accordance with the international standards (https://
www.gov.kz).

It can be said that the norms of this Declara-
tion have defined the path of documents covering
different areas of human rights. Among them: In-
ternational Covenants on Civil and Political Rights,
as well as on economic, Social and cultural Rights,
adopted in 1966 by the UN as legally binding docu-
ments (https://www.gov.kz). Legally binding means
that the parties to these Covenants undertake to
comply with all the rules of these Covenants on the
territory of their States.

The norm of the Constitution of the Republic of
Kazakhstan (part 2 of Article 17), the norm speci-
fied in paragraph 5 of Article 14 of the Criminal
Procedure Code of the Republic of Kazakhstan that
none of the persons participating in the criminal
process may be subjected to torture and other cruel,
inhuman or degrading treatment or punishment, are
consonant with international legal interpretation of
the inviolability of honor and dignity. In particular,
the “Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment”,
adopted by the UN General Assembly resolution
39/46 on December 10, 1984, states that the protec-
tion of persons deprived of liberty from cruelty and
inhuman or degrading treatment or punishment can
be strengthened by non-judicial preventive instru-
ments. In accordance with the Convention, “torture”
means any act by which severe pain or suffering,
physical or moral, is intentionally inflicted on a per-
son in order to obtain information or confessions
from him or from a third person, punish him for an
act that he or a third person has committed or is sus-
pected of committing, as well as intimidate or force
him or a third person, or for any reason based on
discrimination of any nature, when such pain or suf-
fering is caused by a public official or other person
acting in an official capacity, or at their instigation,
or with their knowledge or tacit consent. This defini-
tion does not include pain or suffering that arise only
as a result of legal sanctions, are inseparable from
these sanctions or are caused by them accidentally
(Article 1).
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The Convention indicates that States parties are
obliged to ensure punishment for torture and humili-
ation of human dignity or punishment by criminal
penalties (http://adilet.zan.kz). Thus, Article 415 of
the Criminal Code of the Republic of Kazakhstan es-
tablishes punishment for forcing a suspect, accused,
victim, witness to testify, as well as preventing a
person from voluntarily testifying, filing a state-
ment about a committed crime, or forcing an expert
to refuse to testify, or forcing an expert to give an
opinion by using threats, blackmail or other illegal
actions on the part of the prosecutor or the person
conducting the pre-trial investigation (https://adilet.
zan.kz/rus/docs/K1400000226).

Thus, the inviolability of private life, being, first
of all, a constitutional human right, is put by the leg-
islator at the forefront of the criminal process. And
this is due to the increased attention of the state to
the individual, despite the fact that she is involved
in the sphere of criminal proceedings, where they
fall for committing (or suspected of committing) the
most dangerous offenses for society. Here, the main
(constitutional) postulate is the promotion of the in-
dividual in priority positions in relation to all other
state institutions, including the institutions of power
(in particular, the penal system).

As far as the inviolability of the individual as a
legal category acting in the form of the right of the
individual is complex from the point of view of con-
stitutional and legal science, so much, and perhaps
even more, taking into account the industry specifics,
it is complex in the criminal process. If in the Con-
stitution the right to personal inviolability is assem-
bled from several norms: the right to life, freedom,
privacy, personal and family secrets, protection of
one’s honor and dignity, etc., then in criminal pro-
ceedings this whole complex also “breaks up” into
stages specific to the process, multiple procedural
and investigative actions, procedural measures, etc.

Modern trends in the criminal procedure legisla-
tion of the Republic of Kazakhstan are aimed at en-
suring the rights and freedoms of citizens, as well as
the implementation of the constitutional principles
of justice and criminal procedure, are increasingly
based on the direction of protecting the rights of
persons involved in the orbit of the process at the
pre—trial stage. The highest possible degree of pro-
tection of the rights and legitimate interests of an
individual, especially a person involved in the orbit
of criminal proceedings, is a distinctive feature of a
democratic and legal state.

The practice of the past years shows that the for-
mation of the democratic foundations of the life of
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the Kazakh society did not go smoothly and pain-
lessly. The rights and freedoms enshrined in the
Constitution of the Republic of Kazakhstan are not
always fully realized for many reasons. In law en-
forcement practice, a group of obstacles often aris-
es, the elimination of which depends on the Kazakh
legislator, the subjects of law enforcement. The le-
gal status of a person must be guaranteed by the cur-
rent legislation, which provides a solid mechanism
for protecting his rights, freedoms and legitimate
interests.

In connection with unsatisfactory indicators of
law enforcement practice, the issue of personal in-
violability becomes important. Statistical data in-
dicate that violations of the law took place during
the application of measures of criminal procedural
coercion, many citizens were illegally detained and
placed in places of detention, violent actions and
mental violence were used by the bodies conducting
the preliminary investigation. Thus, the Coalition
of NGOs of Kazakhstan against Torture registered
cruel, inhuman, degrading treatment and facts of
torture (624) (https://www.notorture.kz/). Accord-
ing to the data of the Committee on Legal Statistics
and Special Records of the Prosecutor General’s
Office of the Republic of Kazakhstan, 86 criminal
offenses were registered in the URPI in 2019 under
Article 146 of the Criminal Code of the Republic of
Kazakhstan for crimes of torture. For 5 months of
2020, 131 criminal offenses were registered in Ka-
zakhstan under this article. For 3 months 0of 2020, 16
persons were convicted of torture. For 3 months of
2020, 1 police officer, 10 employees of the CPES, 5
previously convicted persons were convicted of tor-
ture (https://www.notorture.kz/).

In our opinion, in the use of the opportunities
provided by the law to defend himself, and with the
help of a private detective (detective), an individual
in the criminal process has a guarantee of compli-
ance and protection of his rights and legitimate in-
terests.

According to Article 1 of the Draft Law of the
Republic of Kazakhstan “On Private Detective Ac-
tivity”, private detective activity is a licensed type
of activity for rendering detective services on a
paid contractual basis related to the protection of
the legitimate rights and interests of the customer
(https://adilet.zan.kz/rus/docs/P1300000548). The
main purpose of private detective activity is to pro-
vide legal assistance in the interests of protecting the
rights of the individual and ensuring the security of
property and property of citizens and legal entities,
including assistance to law enforcement agencies in
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combating criminal offenses and their prevention.
The main task of private detective work is to protect
the rights and legitimate interests of the individual.

Despite the fact that detective work is not new
in the world, the activities of private detectives in
Kazakhstan are still not regulated. As we can see,
only the project No. 548 dated May 30, 2013 has
been developed.

The director of the “Center for Lie Detection
«Pravdalab» Andrey Kriknin suggests that one of
the reasons why the adoption of the law is “stall-
ing”: «Most likely, some of the officials are against
it for very specific reasons: to keep their privacy
longer, as if private detectives would be very inter-
ested in officials and so on. In fact, of course, it’s
not like that». In turn, Igor Chernov, Director of
«Informsecurity» LLP, believes that the adoption of
the law is a very complex issue that requires serious
attention and serious analytical discussion. And in
this discussion, the presence of professionals who
are engaged in private detective work is mandatory,
since the work of a private detective is ambiguous,
and it may affect the interests of other companies
and individuals (https:/kursiv.kz/news/vlast-i-bi-
znes/2018-05/pochemu-detektivnuyu-deyatelnost-
v-kazakhstane-ne-mogut-reglamentirovat). Rustam
Mirzabayev, Chairman of the PA “Association of
Corporate Security and Detective Activities “Kal-
kan”, believes that the actions of detective agencies
in Kazakhstan are legal if they do not use prohibited
equipment and illegal methods of collecting infor-
mation in their work. According to him, detectives
in Kazakhstan are mainly engaged in the services
of checking contractors, personnel, helping in the
search for lost property and the search for missing
persons, within the framework of general laws, ob-
serving the norms of the Criminal Code, the Consti-
tution, the Tax Code, following the Law “On Per-
sonal Data and their Protection” (https://ru.sputnik.
kz/society/20181012/7582054/kazakhstan-chast-
nye-detektivy.html).

From the revelations of a private detective:
“since there are no clear laws regulating this ac-
tivity, everyone sets the limits of what is allowed
himself, and not all detectives work in good faith”
(https://tengrinews.kz/article/otkroveniya-chastno-
go-detektiva-1040/).

Private detectives, as guarantors of the realiza-
tion of individual rights and freedoms in the crim-
inal process, should guard the rule of law and act
as partners to law enforcement agencies, as well as
actively participate in the investigation of criminal
offenses up to the production of individual inves-

tigative actions. A private detective as a passive
subject of proof can collect evidence for both the
prosecution and the defense. The legislator’s defini-
tion of the place and role of a private detective as a
participant in criminal proceedings would serve as a
guarantee of the realization of individual rights and
freedoms in criminal proceedings. The identifica-
tion of witnesses, the background check of suspects,
the search for assets to determine the viability of the
trial — all these actions of a private detective would
help to achieve the goal of the criminal process. We
find that the lack of legislative regulation of this se-
rious, necessary activity and a reference to a law that
does not currently exist can lead to a violation of in-
dividual rights and freedoms in general, in particular
in criminal proceedings. This “omission” of legisla-
tive regulation contradicts Part 1 of Article 39 of the
Constitution of the Republic of Kazakhstan, from
which it follows that all restrictions on the rights of
persons during criminal proceedings must be pro-
vided for by laws.

According to Patricia E.Schefcick, a private in-
vestigation is a complex area of work in which peo-
ple from various walks of life, with different profes-
sional and educational experience, participate. The
sphere of private investigation attracts a wide range
of subjects, some of whom are not always people
with ethical views (Schefcick 2004: 21-23).

M. Gill, J. Hart consider private investigation as
a commercial enterprise. So they argue that private
detectives most often work in small autonomous
units with very weak centralization and a largely
informal structure that has changed little since Vic-
torian times. Currently, there is no legislative regu-
lation, training is not readily available, and hiring
is often based on the knowledge of the right people
(Gill 1997: 117-141).

We agree with the statement that private detec-
tives, like police detectives, must adhere to the es-
tablished rules of evidence, since, despite the fact
that they are not government agents, the information
that private detectives collect can later be used for
criminal investigations (https://www.thebalanceca-
reers.com).

Conclusion

Also, a private detective in the criminal process
would serve as a guarantor of the implementation of
the norms of the CPC of the Republic of Kazakhstan,
which states that the court, prosecutor, investigator,
inquirer are obliged to take all measures provided by
law for a comprehensive, complete and objective in-
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vestigation of the circumstances necessary and suf-
ficient for the correct resolution of the case.

The procedure established by law for criminal
proceedings should contribute to ensuring the un-
conditional protection of human and civil rights and
freedoms from illegal actions and decisions.

In this regard, the problems of bringing the in-
terests of the individual and the state into equality
in the context of the implementation of the princi-
ple of privacy, especially clearly manifested in the
criminal process, are relevant in this work. We also
emphasize the relevance of the essence, significance
and role of:

1) measures of criminal procedural coercion
applied by state bodies, including law enforce-
ment agencies (bodies of inquiry and investigation),
which are reduced to ensuring state legality and law
and order;

2) the principle of inviolability of private life as
the fundamental and initial basis of the criminal pro-
cess of the Republic of Kazakhstan.

We point out that the conclusion of personal
inviolability regarding the subject of this study on
the legal principle means that the state adheres to
the democratic rules of the structure of public rela-
tions. Of course, in order for the state to count on
the status of democracy, an effective mechanism for
implementing this principle is necessary. Therefore,

the issue under consideration requires a wide range
of discussions and research.

So, summing up, it can be argued that there is a
need for legalization and legal regulation of private
detective (detective) activities in the Republic. The
practice of law enforcement must meet the require-
ments of legality and be accompanied by such re-
quirements for the subjects of law enforcement as
morality, professionalism, etc. Here, an important
factor is the individual properties of these subjects,
such as: decency, sense of duty, education, patrio-
tism, high self- and legal awareness, etc. Conse-
quently, we speak about the inviolability of private
life when applying measures of criminal procedural
coercion, focusing on the preservation of a certain
block of rights and freedoms for the individual,
which cannot be restricted and violated by either the
state or other law enforcement entities. We can firm-
ly assert that it is step-by-step legal reform that can
achieve the desired indicators, since the legislator
uses in his arsenal not only the rules of legislative
technique, but also the domestic experience of law
enforcement practice.

The article was carried out within the frame-
work of the program-targeted financing of the proj-
ect «AP09260964 Project title: Private detective ac-
tivity as a special element of the mechanism of law
enforcement agencies of the modern statey.
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