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PRECONDITIONS FOR A LENIENT TYPE OF PUNISHMENT
ON PAROLE INTERNATIONAL EXPERIENCE

The article describes the international experience of the type of punishment and restraint for the
early release of prisoners. The experience of various world powers is considered. Who practice early
release, commutation of sentences in general. International experience with criminal early release shows
different practices. Let’s consider some of them, and how it is applied or sees its reflection in Kazakhstani
practice. They also talk about the prospect of parole, which is the most effective incentive for a convict
to positive behavior in places of detention, since it is impossible to achieve correction without encourag-
ing measures. Every convicted person, after sentencing and arriving at the place of serving the sentence,
knows when he must be released from places of imprisonment after the expiration of the sentence. At
the same time, he knows not only the year, month and day, but even the hours of such release, which
is directly provided for by law. Knows the procedure for parole, which allows you to be released much
earlier than the end of the sentence established by the court, subject to proper behavior.
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3.C. TeaereH!, I.C. Axxymalues?'

'CeitpyAAMH aTbiHAaFbl Kasak, arpoTexHukanblk, yHuBepcuteTi, KasakcraH, Hyp-CyaTaH K.
2«KasakcraH Pecry6amkacbiHbiH, TyHFbil [pesuaenTi — EAGachl KitanxaHacbl», Kasakcran, Hyp-CyAtaH K.
*e-mail: g_djumashev@mail.ru

XaAblKapaAblK, ToXiprbe 60ibiHLIA
»Ka3aHblH, XX€HiA TYPiHiH, aAFbILLIAPTTAPDI

Makarapa >kasacbliH eTeyllianepai MepsiMiHeH OypbiH 6ocaTy YuIiH >kKazaAay MeH LieKTey
TYPiHIH XaAblKapaAblk Taxipmnbeci cunatTasraH. Op TYPAI SAEMAIK Aep’kaBaAapAblH TaXipubeci
KapacTbipbiAaAbl. XKaArbl )ka3aHbl MeP3iMiHeH BypbiH 60CATYAbI, >Ka3aHbl XKEHIAAETYA] KiM KOAAAHAADI.
KbIAMBICTbIK, Mep3iMiHeH 6ypbiH 60CaTyAblH XaAbIKapaAblK, TaXipubeci opTypAi Taxxipnbeaepai
kepceteai. OAapAbIH KeNbipeyAepiH >XaHe OHbIH Ka3aKCTaHAbIK, TaxXipnbeae Karan KOAAAHbIAATbIHbIH
Hemece OHbIH KepiHiCiH KapacTbiparblk,. OAap COTTAAYLUbIHBI KaMay OPbIHAQPbIHAQ OH MiHE3-KYAbIKKA
UTEPMEAEITIH eH TUIMAI bIHTAaAQHABIPY OOAbIM TabbIAATbIH WAPTTbI TYPAE MEpP3iMiHeH OypbiH H6ocaTy
nepcrnekTMBachl TypaAbl alTaAbl, OMTKEHI K6TepMeAeY LLapaAapbIHCbI3 TY3eTyre KOA >KeTKi3y MYMKiH
emec. Opbip CoTTaAFaH aAaM, YKIM LiblFapFaHHaH KeriH XKeHe >Ka3aCblH 6TeNTiH >Xepre KeAreHHeH
KemiH, >kasza Mep3iMi askTaaraHHaH KerniH 6ac 60CTaHAbIFbIHAH alblpy OPbIHAAPbIHAH KatlaH 60caTbIAybl
KepekTiriH 6ireai. CoHbiMeH 6ipre, oA 3aHMeH TiKeAel KapacCTbiPbIAFaH XbIA, ail MEH KYHAI FaHa emMec,
COHbIMEH KaTap OCblHAAM 6ocaty caraTTapbiH Aa 6iaeai. LLlapTTbl Typae 6ocaty TapTibiH Gireai, Oy
coTTa GeAriaeHreH TopTinTeri )Kasa Mep3iMiHEH BAAEKaAa epTepek OGocaTbiAyFa MYMKIHAIK Gepeai,
e3iH-e3i ycTar anaAbl.

TyHiH ce3aep: KbIAMBICTbIK, Mep3iMiHeH BypbiH 60caTy, KOAEKC, KbIAMBICTbIK, KOAEKC, XaAbIKAPAAIK,
ToOXIpMbE, XKEHIAAETY.
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INpeAnocbIAKM AASI GOAEe AETKOTo BUAA HaKa3aHMs
B COOTBETCTBMU C MEKAYHAPOAHOM MPaKTUKOM

B cTaTbe onucaH MeXXAYHapOAHbIM OMbIT MPUMEHEHMS BUAOB HakasaHus M Mepbl NpeceyvyeHus K
AOCPOYHOMY OCBOBOXKAEHUIO 3aKAKOUEHHbIX. PACCMOTPEH OMbIT pasAmMUHbIX MUPOBbLIX AepykaB. Ceruac
NPaKTUKYIOT AOCPOYHOE OCBOOOXAEHME, CMSArYeHue HakasaHus B LEeAOM. MeXKAYHapOAHbIA OnbIT
AOCPOYHOrO OCBOBOXKAEHUS MPECTYMHMKOB MOKAa3blBaeT pasHble MPAKTUKWM. AaBaniTe pPacCMOTPUM
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HEKOTOPbIE U3 HUX U TO, KaK OHW MPUMEHSIIOTCS MAM BUAST CBOE OTPaXKeHUE B Ka3aXCTaHCKOM NpakTUKe.
Tak>ke rOBOPUTCS O MEPCreKTUBE YCAOBHO-AOCPOYHOIO OCBOOOXAEHMS, YTO SBASIETCS HamboAee
3(PPEKTUBHBIM CTUMYAOM AASI OCY>KAEHHOTO K MO3UTMBHOMY MOBEAEHMIO B MECTAX AMLLEHMSI CBOOOADI,
MOCKOAbKY 6€3 MOOWPUTEAbHbIX MEP AOOMTbCS UCMPABAEHUSI HEBO3MOXHO. KaXkAbIM OCY>XAEHHbII
MOCAE BbIHECEHMS MPUFOBOPA U MO MPUOLITUM K MECTY OTObIBAHMS Haka3aHUS 3HAET, KOFAA OH AOAXKEH
ObITb OCBOBOXAEH M3 MECT AMLLIEHUSI CBOGOADI MO UCTEYEHUM CPOKa HakasaHusl. [1py 3TOM OH 3HaeT
He TOAbKO rOA, MECS, U A€Hb, HO AAXe YacCbl TaKOro OCBOBOXAEHMS, YTO MPSIMO MPEAYCMOTPEHO
3aKOHOM. 3HaeT NMPOLEAYPY YCAOBHO-AOCPOUYHOIO OCBOBOXKAEHMS, KOTOPast MO3BOASET OCBOGOANUTL BaC
HaMHOrO paHblle OKOHYaHUS CPOKa HaKasaHus, YCTAHOBAEHHOTO CYAOM, MPU YCAOBUM HAaAAEXKALLEro

NoBEAEHMS.

KAroueBble cAoBa: AOCPOYHOE OCBOOOXKAEHME OT YTOAOBHOIO MPECAEAOBAHMS, KOAEKC, YTOAOBHbII
KOAEKC, MEXXAYHAPOAHbI OMbIT, CMSIrYeHMe HakasaHus.

Introduction

Each intricate plot process has its own idea,
order of action and its second side of the coin.
So from generation to generation passed on legal
acts, solutions to the problem, and its institutional
components.

One such situational legal measure is the criminal
award measure and its early release process.

International experience with criminal early
release shows different practices. Let’s consider
some of them, and how it is applied or sees its
reflection in Kazakhstani practice.

By means of coercion it is impossible to maintain
order in the correctional institution, to achieve the
main goal of criminal punishment — to correct the
convicted person. “Correction is such a change in
a person’s behavior based on positive shifts in his
consciousness, life experience, skills and culture,
which would ensure his law-abiding life after release.
That is why the system of coercive measures cannot
exist without a well-thought-out and effective system
of measures to encourage convicts while serving
their sentences ”. (Rossiyskiy Prison Zhurnal /
No. 2 -2009 — issues of parole “actual problems of
conditional early release of convicts from criminal
punishment” as amended and supplemented by
Andrey Mayakov, acting Deputy Chairman of the
Committee for Civil Rights). The prospect of parole
is for a convict the most effective stimulus for
positive behavior in places of deprivation of liberty,
since it is impossible to achieve correction without
encouraging measures. Every convicted person,
after sentencing and arriving at the place of serving
the sentence, knows when he must be released from
places of imprisonment after the expiration of the
sentence. At the same time, he knows not only the
year, month and day, but even the hours of such
release, which is directly provided for by law.
Knows the procedure for parole, which allows you
to be released much earlier than the end of the term

of punishment established by the court, subject to
proper behavior.

Legal basis

International standards.

In the international standards adopted within the
UN and the Council of Europe and must be observed
by the participating States, there is a provision on
granting convicts the opportunity to be released
before the end of the sentence established by the
court, which is important in the development of
this institution of early release from punishment,
especially in relation to vulnerable categories of
prisoners. ...

Thus, the United Nations Standard Minimum
Rules for Non-custodial Measures [Tokyo Rules],
adopted by General Assembly resolution 45/110
of 14 December 1990, establish fundamental
objectives, including (1.1), a set of basic principles
to promote the use of non-custodial measures, as
well as minimum guarantees for persons to whom
alternatives to imprisonment apply, obliging

In accordance with rules (1.5), Member States
are obliged to develop non-custodial measures
within their legal systems in order to provide other
options, thereby reducing the use of imprisonment,
and with a view to rationalizing criminal justice
policies, taking into account the need to respect
human rights, the requirements of social justice and
the needs of the offender in relation to the return to
normal life in society.

Rule (3.2) — The choice of a non-custodial
measure is based on an assessment of established
criteria with respect to both the nature and severity
of the offense, as well as the personality, biography
of the offender, the purpose of the sentence and the
rights of the victims.

Rule (8.1) states — The Judicial Authority,
having a choice of non-custodial measures at its
disposal, should take into account the offender’s
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needs in terms of his return to normal life in society,
the interests of protecting the community and the
interests of the victim in making its decision, which
should be consulted where appropriate.

Under rule (8.2), the sentencing authorities
may provide for sanctions in cases, which include
(h) conditional release from custody and judicial
review.

In (9.1), the Competent Authority has a wide
range of post-conviction alternatives to avoid
imprisonment and to assist offenders to quickly
return to normal life in society.

In this part (9.2), the post-conviction provisions
may include sanctions, including (c) various forms of
parole; (d) shortening the time limit; Rule (9.4) Any
kind of release from custody for the implementation
of a non-custodial program shall be considered as
early as possible.

Rule (11.2) may provide for early termination of
the measure applied if it has had a beneficial effect
on the offender.

Rule (12.2) states that the conditions to be met
should be practical, precise and as few as possible,
and should be aimed at reducing the likelihood
of the offender returning to criminal activity and
increasing the likelihood of the offender returning
to normal life in society, taking into account the
interests of the victim.

The post-conviction provisions in the listed
Tokyo Rules include parole and parole programs,
parole and judicial review, which are de facto forms
of parole and are considered one one of the most
effective ways to promote the social reintegration of
prisoners by ensuring their systematic and gradual
return to society, which must be accompanied by
adequate support from institutions responsible
for assisting former prisoners during their release
(for example, probation services), other social
institutions, families and the public Parole
means the early release of convicted prisoners on
individual terms that must be respected during the
post-release period. Parole is always accompanied
by a general condition that the prisoner must refrain
from unlawful behavior. However, this is far from
the only condition imposed. Release can only be
defined as “parole” if the prisoner may also be
required to comply with additional conditions to the
extent that they are appropriate and necessary for his
/ her successful reintegration.

United Nations Standard Minimum Rules
for the Administration of Juvenile Justice (The
Beijing Rules), adopted by General Assembly
resolution 40/33 of 29 November 1985, Rule 17.1
subparagraph c aims at avoiding the imprisonment
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of minors, except where when there is no other
appropriate measure that would ensure the safety of
the community.

Rule 19.1 The placement of a juvenile in a
correctional institution should always be a last resort,
applied for the minimum period necessary. This is
especially true for minors who are subject to negative
influences. In addition, the negative consequences
associated not only with imprisonment, but also with
isolation from society, affect the minor to a greater
extent than the adult, since they affect the minor at
the initial stage of his development.

The purpose of Rule 19 is to limit detention in
prisons in two respects: quantitative (“last resort”)
and temporal (“minimum length”). A juvenile
offender should not be imprisoned unless other
appropriate measures are in place. Therefore, this
rule calls for that in cases where a juvenile should
be placed in a correctional institution, imprisonment
should be limited to the minimum necessary period
and at the same time special organizational measures
should be taken to support the juvenile and various
types of offenders, offenses should be taken into
account. and institutions.

Rule 28.1 applies to minors. Conditional release
from a correctional institution is applied by the
relevant authorities on the widest possible scale and
at the earliest possible date.

Rule 28.2 Juveniles on parole from a
correctional institution are assisted and supervised
by an appropriate authority and must be supported
by the community. Where circumstances permit,
preference should be given to conditional release
rather than forcing the young offender to serve his
full sentence. If there is evidence of a satisfactory
re-education process, even offenders who were
deemed dangerous at the time of their admission
to a correctional facility can be conditionally
released, if circumstances permit. Similar to the
imposition of a probationary period, such release
may be conditional on the fulfillment of conditions
imposed by the relevant authorities for the period
specified in the decision, for example, conditions
for the offender’s “good behavior”, participation in
community activities, living in a reduced security
facility, etc.

- United Nations Rules for the Treatment of
Women Prisoners and Non-custodial Measures for
Women Offenders (The Bangkok Rules), adopted
by General Assembly resolution 65/229 of 21
December 2010, for women prisoners serving
punishment, in rule 41, contains a gender-sensitive
risk assessment and classification of prisoners:
(a) Consider generally the lesser danger women



Z.S. Tolegen, G.S. Dzhumashev

prisoners pose to those around them, as well as
the particularly adverse impact that strict security
measures and increased levels of isolation can
render to female prisoners; (c) Ensure that women’s
sentencing plans include rehabilitation programs
and services that take into account their specific
gender-specific needs.

Rule 46 requires prison administrations, in
collaboration with parole and welfare services,
local community groups and non-governmental
organizations, to develop and implement
comprehensive pre- and post-release reintegration
programs that take into account the specific gender-
specific needs of women.

In accordance with Rule 56, the relevant
authorities recognize that women are at particular
risk of abuse during pre-trial detention and take
appropriate policy and practice measures to ensure
the safety of women during this period.

Rule 57 provides that legal systems of member
states develop gender-sensitive options for replacing
the criminal sentence of imprisonment with other
forms of correction, and alternatives to pre-trial
detention and punishment by court, taking into
account the history of victimization. many women
offenders and their care responsibilities.

Rule 58 provides that, as appropriate and possible,
alternatives to women who have committed offenses,
such as measures to replace the criminal sentence of
imprisonment with other forms of remedial action,
and alternatives to pre-trial detention and imposition
of verdict by the court.

Rule 61 provides that courts, when sentencing
women offenders, have the right to take into account
extenuating circumstances such as the absence of a
criminal record and the relatively harmless nature
and nature of the wrongful act, taking into account
the women’s caregiving responsibilities and their
usual behavior, and action is taken to improve the
implementation of gender-sensitive, stress-sensitive,
women-only drug and substance abuse treatment
programs in communities and women’s access to
such treatment in order to prevent crime, and to
replace the criminal sentence of imprisonment with
other forms of correctional impact and development
of alternatives to court sentencing.

Rule 63- When deciding on parole, the care
responsibilities of women prisoners are taken into
account, as well as their special needs related to
social reintegration.

Rule 64 — As far as possible and appropriate,
preference shall be given to the non-custodial
punishment of pregnant women and women with
dependent children, with the issue of imposition of

a custodial sentence being considered if the crime
is serious or violent or if a woman poses a constant
danger to society, taking into account the best
interests of the child or children and the organization
of appropriate care for such children.

Legislation of the Republic of Kazakhstan.

Criminal Code of the Republic of Kazakhstan:

Article 72. Conditional early release from
serving a sentence provides for conditionally early
release from serving a sentence of persons serving
a restriction of liberty or imprisonment, after the
actual serving of the terms specified in parts three,
four and five of this article, if the court recognizes
that that for its correction it does not need full
serving of the assigned punishment, in case of full
compensation for the damage caused by the crime,
and the absence of any malicious violations of the
established procedure and serving the sentence, with
the establishment of probationary control during the
remaining unserved part of the sentence by the court
according to the rules of part two article 44 of the
Criminal Code. At the same time, the terms of the
convicted person’s actual serving of the sentence
have been established, giving rise to conditional
early release, depending on the category of the
severity of the crime committed.

At the same time, this article of the criminal
law provides for the vulnerable categories of those
sentenced to imprisonment for reduced terms of
actual serving of the sentence for the application of
parole.

It should be noted that parole can be applied to
pregnant women, women with young children, men
raising young children alone, women aged fifty-
eight and over, men aged sixty-three and over the
years, invalids of the first or second group after the
actual departure:

- not less than one fourth of the sentence imposed
by the court for a crime of little or medium gravity;

- at least one third of the sentence imposed by
the court for a serious crime;

- not less than half of the term of punishment
imposed by the court for an especially grave crime
not associated with encroachment on human life, as
well as if the previously applied parole was canceled
on the grounds provided for in paragraphs 1) and 2)
of part seven of this article;

- not less than two-thirds of the sentence
imposed by the court for an especially grave crime
involving encroachment on human life, or crimes
provided for in paragraphs 3) and 5) of part three of
Article 120 and paragraphs 3) and 5) of part three of
Article 121 of this Code, and also if the previously
applied conditional early release was canceled on
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the grounds provided for in paragraph 3) of part
seven of this article;

- not less than one fourth of the term of
punishment assigned for a grave crime, or not less
than one third of the term of punishment assigned
for an especially grave crime, if the convicted
person fulfills all the conditions of the procedural
agreement.

The term of imprisonment actually served by
the convicted person cannot be less than six months.

A person serving a life imprisonment imposed
by the court may be released on parole if the
court recognizes that he does not need to continue
serving this punishment and has actually served
at least twenty-five years of imprisonment. If a
person serving a life imprisonment appointed
by the court has fulfilled all the conditions of the
procedural agreement, he may be released on
parole after actually serving at least fifteen years of
imprisonment.

Article 73. Replacing the unserved part of the
punishment with a more lenient type of punishment
or reducing the term of the imposed punishment
provides that a person serving imprisonment for
crimes of minor, medium gravity or serious crimes,
in the event of full compensation for the damage
caused by the crime, or the absence of malicious

violations of the established order of serving
the sentence, the remaining unserved part of the
sentence may be replaced by the court with a milder
type of punishment.

At the same time, the terms of the unserved part
of the punishment have been established, which
allow, depending on the category of the crime, to
make a replacement.

Also, the law allows, when replacing the
unserved part of the sentence, the court choose a fine
at the rate of one monthly calculation index for four
days of imprisonment or restriction of liberty at the
rate of one day of restriction of liberty for one day
of imprisonment. The condition for replacing with a
fine is full compensation for the damage caused by
the crime.

Thus, a person serving imprisonment for crimes
of minor, medium gravity, grave or especially grave
crimes, if during the period of serving the sentence,
he contributed to the disclosure and investigation of
crimes committed by a criminal group, or fulfilled
all the conditions of the procedural agreement,
the remaining unserved part punishment may be
reduced by a court of no more than half.

Therefore, from the above, we see that the
Criminal Procedure Code of the Republic of
Kazakhstan provides for early release.
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