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RECONCILIATION OF PARTIES
IN A PRIVATE PROSECUTION CASE

The article is a result of the conducted research, devoted to a participant of criminal proceedings, as
a private prosecutor, the procedural order of the main trial in cases of private prosecution is considered.
The article reveals some peculiarities of court proceedings, such as reconciliation of an injured person with
a guilty person, which allows to eliminate the conflict between them and normalize the situation. Private
prosecution has an important procedural value, as it allows to clearly define a specific moment of the be-
ginning of the trial, which in turn provides control over the procedural timing of the proceedings, as well as
the possibility of exercising their rights by all interested persons within the framework of their legal status.
At this point, the participants in the process acquire a certain procedural status and are endowed with the
relevant procedural rights and obligations. In order to terminate such criminal cases in connection with the
reconciliation of the victim with the accused, it is not enough just to express the will of the parties, as well
as to compensate the guilty person for the damage caused to the victim. At the same time, a criminal case
may be terminated only in respect of a person brought to justice for the first time. However, compliance
with all the conditions specified in the law does not mean the unconditional termination of the criminal
case. Termination of a criminal case in order to reconcile the parties is the right, not the duty of the court.
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JXKeke aibinTay ici 60¥bIHLLIA TapanTapAbIH, TaTyAACYbl

Makaaa >keke anblnTayLbl peTiHAe KbIAMbBICTbIK, COT iCiH >XKYPri3yre KaTbICyLUblFa apHAaAFaH 3epTTey
HaTMXeCi GOAbIN Tabbiraabl. XKeke arbintay ictepi GoMbiHIIA 6aCTbl COT TAAKbIAQYbIHbIH, MPOLECTIK
TopTiOi KapaAabl. MakaAaaa COT iCiH XKYprisyaiH Kenbip epekleAikTepi, 3apAan WeKKeH aAamMHbIH
KiHOAI aAaMMeH TaTyAacybl, GYA OAapAbIH apacbIHAAFbI XKaHXKAAAbI XKOKOFA XKOHE >KaFAanAbl KAAbINKA
KEATIpyre MyMKiHAIK 6epeai. >Keke aibinTay MaHbI3Abl MPOLEAYPAAbIK, MBHIe une, OMTKeHi OA icC
GOMbIHLLIA COT iCiH >YPri3yAiH MaHbI3Abl COTIH HaKTbl aHbIKTayFa MyMKIHAIK 6epeai, 6yA ©3 Ke3seriHae
iC >KYpri3yAiH MpoLeAypaAblk, Mep3iMAepiH GakbiAayAbl, COHAAM-aK, OapPAbIK, MYAAEAI TyAFaAapAblH
©3 KYKbIKTApblH OAApPAbIH KYKbIKTbIK, MOpTEOECi asiCbiHAA >KY3€ere acblpy MYMKIHAIMH KamTamachi3
eTeai. byAa ke3ae npouecke katbiCywibiAap 6eAriai 6ip npoueasypabik, MopTebere ne GOAAAbI XKaHe
TUICTi MPOLEAYPAABIK, KYKbIKTap MeH MiHAeTTepre ne 6oAaAbl. YKabipAeHyluiHiH aibINTaAyllbIMeH
TaTyAacCyblHa 6aMAaHbICTbI MYHAQM KbIAMBICTbIK, iICTEPAI TOKTATY YLliH TapanTapAblH epik Giaaipyi FaHa
SKETKIAIKCI3, COHAQM-aK, KiIHOAT aAaMHbIH Xa06ipAeHYLLire KeATipiAreH 3usiHAbl eTeyi KaxkeT. CoHbIMeH
Kartap, KbIAMbICTbIK iCTi Tek GipiHLi peT >kayarka TapTbhIAFaH aAamFa KaTbICTbl FaHa TOKTaTyFa 60AaAbI.
AAanaa, 3aHAQ KepceTiareH 6GapAblK, LWapTTapAbl CakTay KbIAMbBICTbIK iCTiH CO3Ci3 TOKTaTbIAYbIH
Giraipmerai. TapanTapAblH TaTyAacybl YiliH KbIAMbBICTbIK, iCTi TOKTaTy — OYA COTTbIH MIHAETI emec,
KYKbIFb.

TyjiiiH ce3aep: >KeKe albinTayllbl, COT TaAKbIAQYbl, COTTaAYLLbI, XXeKe anbIfTay iCTepi, CYAbs, YKIM,
TapanTapAblH TaTyAaCy MHCTUTYTbI.
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MpumMupeHre CTOPOH MO AEAY YaCTHOrO 0OBUMHEHUS
Cratbsl MpeACTaBASIET COOOM PE3yAbTaT MCCAEAOBaHUS, MOCBSLLEHHOINO YYACTHWKY YrOAOBHOMO

CYAOTPOM3BOACTBA, KaK YaCTHbIM OOBMHMTEAb. PacCMOTPEH MpPOLECCYaAbHbI MOPSIAOK TFAABHOMO
cyaebHOro pasbmparteAbCTBa MO A€AaM 4acTHOrO 06BMHeHMs. B cratbe pacKpbiTbl HEKOTOpbIe
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0CO6EHHOCTH CYAOTPOM3BOACTBA, KaK MPUMMPEHIME MOCTPAAABLLENO AMLA C BUHOBHbIM AMLIOM, KOTOPOE
MO3BOASIET AMKBUMAMPOBATb BO3HUKLUMIA MEXAY HWMM KOH(PAMKT M HOPMAAM30BaTb OOGCTAHOBKY.
YactHoe 0O6BMHEHME WMEET BaXKHOE TPOLECCYaAbHOE 3HAuYeHWe, MOCKOAbKY MO3BOASET YETKO
OMPEeAEAUTb KOHKPETHbI MOMEHT HavaAa CyAe6GHOro NMpomM3BOACTBO MO AEAY, UTO, B CBOIO OYEPEAD,
obecrneynBaeT KOHTPOAb Haa MPOLECCYaAbHbIMM CPOKaMM pa3bUpaTeAbCcTBa, a Tak)Ke BO3MOXHOCTb
OCYLLLECTBAEHUSI CBOMX MpaB BCEMM 3aMHTEPECOBaHHbIMM AMLAMM B pamKax MX MPaBOBOro cTaTyca.
B 3TOT MOMEHT y4yacTHMKM Mpouecca MnpuoOPEeTalOT OMPEAEAEHHbIN MPOLECCYaAbHbIA CTATyC U
HAAEASIIOTCSl COOTBETCTBYIOLMMU MPOLLECCYaAbHbIMM MPaBaMu U 0683aHHOCTIMU.  AAs MpeKpaLLeHmst
NMOAOGHbIX YrOAOBHbIX AEA B CBSI3W C MPYMMPEHWEM MOTEPNEBLUErO C OOBMHSAEMbIM HEAOCTAaTOUYHO
MPOCTO BbIPA3UTb BOAIO CTOPOH, @ TaKXXe BO3MECTUTb BMHOBHOMY AMLY yuiep6, MpuUMHEHHbI
noTeprieswemMy. B To ke Bpemsi yroAOBHOE AEAO MOXET OblTb MpPeKpalleHO TOAbKO B OTHOLUEHUM
AMLQ, BrEpBble MPUBAEUYEHHOrO K OTBETCTBEHHOCTU. OAHAKO COBAIOAEHME BCEX YCAOBMIA, YKa3aHHbIX
B 3aKOHe, He 03HauaeT 6e30roBOPOYHOIO NMPeKpaLleHns yroAOBHOTO AeAa. [pekpaliieHne yroAOBHOMO

A€AQ B LEASIX MPUMMUPEHNS CTOPOH SIBASIETCS MPABOM, a He 0093aHHOCTbIO CYAQ.
KAloueBble CAOBa: 4YacCTHbIi OOBMHUTEAb, CyAeOHOE pas3bupaTeAbCTBO, MOACYAMMbINA, AEAd
YaCTHOrO OOBUMHEHMS], CYAbSl, MPUFOBOP, UHCTUTYT MPUMMUPEHMS CTOPOH.

Introduction

The Constitution of the Republic of Kazakhstan,
the basic law of our state, stipulates that «Everyone
has the right to judicial protection of his/her rights
and freedoms» (Part 2, Article 13 of the Constitu-
tion of the Republic of Kazakhstan) (https://online.
zakon.kz/document/?doc_id=1005029). This provi-
sion means that any person has the right to apply
to judicial bodies for the protection of his violated
rights and interests. This provision gives the right
to assert that all people are equal before the law and
therefore they have equal rights to life, liberty, la-
bor, education, and inviolability of private property
and private life.

Article 6 of the Convention for the Protection
of Human Rights and Fundamental Freedoms stip-
ulates that «In the determination of his civil rights
and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing
within a reasonable time by an independent and im-
partial tribunal established by law» (http://hrlibrary.
umn.edu/russian/euro/Rz17euroco.html).

Trial before a judge is carried out with obser-
vance of all obligatory conditions and principles of
legal proceedings established by the CPC of the RK:
immediacy, oral hearing; publicity, continuity of
the trial; adversarial nature, equality of parties with
obligatory participation of a defendant, his defense
counsel and prosecutor, inadmissibility of reversal
of charges; examination of a case by one and the
same judge.

Thus, the directness of court proceedings im-
plies that the judge is obliged to examine all the evi-
dence presented in the case personally, i.e. to exam-
ine the material evidence, to question the parties of
the process, witnesses; to get acquainted with expert
opinions, to read the reports, etc. In accordance with

the CPC of the RK the court verdict may be based
only on those evidences which were examined in the
court session.

Materials and methods

An exception to the principle of immediacy of
court proceedings is only when the defendant agrees
with the accusation against him and petitions to con-
sider the case in a special order, which will be men-
tioned below.

Orality of court proceedings is one of the mani-
festations of adversarial proceedings, as it allows all
participants of the process and the judge in equal
conditions to simultaneously perceive everything
that is happening in the courtroom, to listen to the
testimony of witnesses, expert opinions, motions of
the parties, etc.

Publicity means that the trial is conducted in
open mode, i.e. with possible presence of all inter-
ested citizens. The process may also be covered in
the media, but photo and video filming in the court-
room is possible only with the permission of the
court and the consent of the parties.

Transparency is one of the prerequisites for a
fair, legal and substantiated verdict in a case, since
the judge’s actions are under public scrutiny.

There are exceptions to this rule. Thus, in some
cases, the judges to such cases include:

- the trial of a criminal case in court may result
in the disclosure of state secrets;

- the hearing of a criminal case on criminal of-
fenses of minors;

- the hearing of the case may lead to the dis-
closure of information about the intimate aspects of
the lives of the participants in criminal proceedings
or information that is humiliating and degrading to
their honor and dignity;
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- the interests of ensuring the safety of the vic-
tim, witness or other persons involved in the case, as
well as members of their families or close relatives,
require this.

Discussion and results

The main and basic stage of criminal proceed-
ings on cases of private prosecution is their trial.
Such exceptional importance of this stage of crimi-
nal proceedings was possible due to the fact that in
modern conditions the court occupies a central place
in the system of protection of rights and freedoms
of a man and citizen, because according to part 1
of article 11 of the CPC of the RK «Justice in crim-
inal cases in the Republic of Kazakhstan shall be
administered only by court», and according to part
2 of article 11 of CPC of the RK «Nobody shall be
found guilty of criminal offenses or be subjected to
criminal punishment except upon a court verdict and
in accordance with the law». In addition, at present,
the court, in fact, is the only state body, which car-
ries out the procedural activity in cases of private
prosecution.

Thus, a court sentence pronounced on behalf of
the state requires judges to make only lawful and
well-founded decisions (Article 387 of the CPC of
the RK) with imposition of fair but humane punish-
ment, being the most important act of justice which
has a great educational and social significance. At
the same time the verdict should be based on the
reliable evidence examined directly in the court ses-
sion as the verdict based on the suppositions is not
allowed.

Prior to the adoption of the new law of crimi-
nal procedure, if there was sufficient evidence, the
judge, by a ruling, instituted private prosecution and
tried the defendant. The reform of the criminal jus-
tice system has introduced significant changes, re-
lated not only to the expansion of the list of cases
that can be tried privately, but also to the whole pro-
cedural order of the proceedings.

In order to appoint a hearing, if there are any rea-
sons, the judge within seven days from the date of
receipt of the complaint in court shall summon the
person against whom the complaint was filed, famil-
iarize him with the case file, give a copy of the com-
plaint, explain the rights of the defendant in the court
proceedings under Article 64 of the CPC of the RK.
The judge also finds out who, in the opinion of the
person, should be summoned to the court as witnesses
for the defense, about which a signature is taken. If
the person against whom the complaint was filed fails
to appear in court, a copy of the complaint with an
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explanation of the rights of the defendant, as well as
the possibility of reconciliation is sent by mail.

Consideration of cases of private prosecution is
carried out according to the general rules of court
proceedings, but with some peculiarities, the es-
sence of which is as follows:

1) The trial begins with a statement of a complaint
by a private prosecutor or his representative of the
complaint. In case of simultaneous consideration of
a counter-appeal in a private prosecution case, its
arguments shall be presented in the same order after
the arguments of the main appeal. The prosecutor
presents evidence, has the right to take part in the
examination of evidence, and has the right to submit
his opinion to the court on the merits of the charges,
the application of criminal law to the defendant,
the imposition of punishment upon him, and other
issues arising during the court proceedings. The
prosecutor at the trial may change the charge, if this
does not worsen the situation of the defendant and
does not violate his right to defense, and also has the
right to drop the charge (Part 5 of Article 411 of the
CPC of the RK);

2) Failure of a private prosecutor or his
representative to appear at a court session without
a valid reason if the prosecutor did not personally
participate in the examination of the case leads to
the termination of the case, but at the request of
the defendant the case may be considered in their
absence (part 6 of article 411 of the CPC of the RK).

Still, as T.V. Trubnikova rightly notes: «the
court cannot always establish the reasons for the
victim’s failure to appear in the very court session
to which he did not appear, and the law does not
provide for an algorithm of court actions that would
allow it to postpone the resolution of the issue of
termination of the criminal case until such reasons
are established» (Trubnikova 2015:59).

The institute of private prosecution has
undergone changes related to the release of the court
from the function of criminal prosecution.

One of the peculiarities of court proceedings
in cases of private prosecution is the possibility of
reconciliation of the injured person with the guilty
person, which allows eliminating the conflict arisen
between them and normalizing the situation, and in
addition contributes to the prevention of offenses
and crimes. The judge, having received a complaint
from the victim, takes measures to summon the
parties for an interview, during which he is obliged
to explain their right to conciliation. In case of their
application for reconciliation or agreement to achieve
reconciliation through mediation, the proceedings
by order of the judge shall be terminated (part 6 of
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Atrticle 409 of the CPC of the RK). If reconciliation
has not taken place, the case of private prosecution
is assigned for consideration in a court session
according to the rules of Article 322 of the CPC of
the RK. From the moment the case is assigned for
consideration in the court session, the defendant is
referred to as a defendant. In the preparatory part of
the court session the judge is obliged according to
the requirements of part 4 of article 411 of the CPC
of the RK to explain again to the private prosecutor
and the defendant their right for reconciliation about
which the note is made in the protocol of the court
session. Reconciliation of the parties is possible
before the court leaves for the deliberation room.

The judge should explain to the victims that
reconciliation excludes the possibility of criminal
prosecution for the same actions of the person
against whom the complaint was filed.

O.H. Gaeva believes that the institute of
reconciliation was used in order to maintain state
power. The state created conditions under which
two options of case resolution were provided: either
the victim’s revenge was recognized as legitimate
and repeated revenge by the offender was excluded,
or the state protection of the conciliation agreement
between the victim and the offender was established.
(Gaeva 2008:30).

Currently, according to the current criminal
procedural legislation, the institute of reconciliation
of parties has a dual nature, which depends on the
form of criminal prosecution. Termination of a
criminal case of private prosecution for reconciliation
of parties has some distinctive features, therefore, in
our opinion, it will be correct to consider issues of
application of reconciliation of parties in more detail
and separately (Sabyrbayev2001:35).

The institution of private prosecution combines
two components:

- Procedural (a special procedure for proceedings
in a criminal case);

- Criminal (list of offenses).

The main features of the institute of private
prosecution are:

- The victim has the opportunity to independently
apply to the judge with a statement;

- There are no pre-trial stages of the process;

- The victim has rights of a dispositive nature;

- A private prosecutor may participate in the
proceedings, who has the authority to carry out and
maintain charges specifically in the categories of
criminal cases of private prosecution;

- The victim has the right to declare reconciliation
with the accused, and the case is terminated (Ukhova
2004:11).

One of the peculiarities of proceedings in private
prosecution cases is the possibility of reconciliation
of the victim with the person against whom a
complaint has been filed, or refusal to maintain the
charge, which is a basis for termination of criminal
prosecution. Unfortunately, domestic legislation
does not define the significance of the institute of
reconciliation of the parties. In practice, often it is
reduced to summoning the parties or one victim to
the judge and holding with them, or one of them,
a conversation, inducement to reconciliation and
elimination of the conflict.

Private prosecution is specific in that the private
prosecutor, i.e. the victim, can independently express
his will to prosecute the person who committed
a crime against him and bring him to criminal
responsibility (Koryakin 2016:8).

J.O. Motovilovker attaches very serious
importance to the rule about taking measures to
reconciliation in cases of private prosecution and
raises the issue of procedural consequences of
failure to take measures to reconcile the victim
with the person against whom a complaint is filed.
The author believes that the expression in the law
of criminal procedure of the provision «the judge
shall take measures to reconcile the victim with the
person against whom a complaint has been filed»
means: «the judge is obliged to take measuresy.
Otherwise he does not fulfill the legal obligation
imposed on him, he violates the law, the meaning
of which is not so much to save money and time,
as to prevent the expansion (aggravation) of mutual
hostility between the victim and the offender. The
failure to take measures to reconcile the victim
with the person against whom the complaint was
filed was defined by the author as a significant
violation of the law. The author explained this by
saying that «... failure to take measures to reconcile
is a significant violation of the rights and interests
of the accused, since it is possible that as a result
of reconciliation (if measures had been taken) he
would have avoided a conviction against himself at
all» (Motovilovker1976:62).

Some scholars deny the need for judges to take
active measures to reconcile the parties, believing
that judges should not repeatedly call the parties to
talk, persuade the parties to reconcile, and write a
statement to the court. In their view, it is sufficient
that the judges explain to the parties their right
to reconciliation. If after performing the above
actions reconciliation has not been achieved, the
court should immediately take the complaints to its
proceedings or refuse to do so, but on other grounds
(Bukayev 2017:184).
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The position of proceduralists who oppose
judges taking active measures to reconcile the
parties should be recognized as sufficiently
reasoned. Moreover, the legislator enshrines the
procedure according to which part 6 of article 409 of
the CPC of the RK before the beginning of the trial,
the judge is obliged only to explain to the parties
the possibility of achieving reconciliation, but they
do not contain an indication that the judge takes
measures to achieve reconciliation. Such a provision
corresponds to the concept of judicial and legal
reform, which laid down the principles of separation
of powers, release of judges from performing non-
relevant functions. However, part 6 of article 409
of the CPC of the RK, when considering a case of
private prosecution in court, before the beginning
of the judicial investigation, obligates the presiding
judge to take measures to reconcile the parties,
which is confirmed by the unanimous opinion of
the judges on this issue. One thing is not clear —
what measures, and how the judge should take and
whether it will not affect the authority of the judge,
who is the bearer of judicial power? In our opinion,
this should be regulated at the legislative level.

At appointment of judicial session in cases
of private prosecution it is necessary to observe
the requirements of art. 409 of CPC of the RK,
establishing the order and terms of delivery of a
copy of the victim’s statement to the defendant,
thereby ensuring observance of his rights and
interests protected by the law.

If a counterclaim of the person against whom the
complaint was filed is submitted to the court along
with the victim’s complaint, the judge has the right
to combine them in one proceeding and consider
the counterclaim in the same manner as the victim’s
complaint only if the victim’s complaint and the
counterclaimrelate to the same persons, one wrongful
act or although different acts, but interrelated with
each other. Since in combining a counterclaim in
the same proceeding with a victim complaint, both
persons appear in the same proceeding not only
as victims but also as defendants, the court should
ensure that all the procedural rights granted to each
of them as a victim and as a defendant are observed.
If a counter statement is made during the trial, the
judge adjourns the trial for a period not exceeding
three days in order to guarantee the person’s right
to a defense if the decision to consider it jointly is
favorable. The questioning of these persons about the
circumstances set forth by them in their complaints
shall follow the rules of interrogation of the victim,
and about the circumstances set forth in the counter-
complaints shall follow the rules of interrogation

76

of the defendant. The private prosecutor or his
representative shall support the prosecution at the
trial.

In addition, when considering cases of private
prosecution it is necessary to pay attention to
compliance with procedural rules, providing
the victim the right to support the prosecution,
which is not limited to participation in the judicial
debate, but is carried out throughout the trial by
submitting motions, evidence, etc. When counter-
accusations are consolidated in one proceeding,
the court determines the order of appearance of the
participants in the judicial debate.

Taking into account that at non-appearance of
the victim at a court session without reasonable
cause (illness which deprives the victim of an
opportunity to appear; death of close relatives;
natural disasters; non-receipt of the summons
(notice); other circumstances preventing the victim
to appear at the appointed time) the case of private
prosecution according to part 2 of article 157 of the
CPC of the RK and part 6 of article 411 of the CPC
of the RK can be stopped. The judge should in each
case find out the reason for this failure to appear.
If it is established that the victim did not appear
without a valid reason, and the defendant petitions
to consider the case, the judge shall be obliged to
conduct a trial and make a decision on the merits.

The decision of the court on the case of private
prosecution may be appealed by the parties on
general grounds, according to the procedure and
within the time limits stipulated by Chapters 47 and
48 of the CCP of the RK.

When considering cases of private prosecution,
it is necessary to identify the causes and conditions
that contributed to their commission and to take
measures to eliminate them by issuing private rulings
to the organizations and institutions involved.

An important argument against the existence of
this institution is its ability to create the conditions
for the commission of new crimes by the participants
in private prosecution cases, since as a result of
consideration of such cases with a verdict, the
hostility between the parties is exacerbated. And the
type of verdict (accusatory or acquittal), as a rule,
has almost no effect on the nature of further relations
between the feuding parties (Golubov 2016:55).

Proper regulation of the procedural activity of
the parties in the course of proceedings in criminal
cases and, above all, in cases of private prosecution
ensures compliance with the constitutional rights
of citizens, the imposition of effective and fair
punishment, the education of citizens to respect
the law and norms of behavior in society, helps
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to eliminate conflicts arising on personal grounds
and prevents in some cases related serious crimes
against life and health.

Summarizing the peculiarities of private
prosecutions, it should be noted that an exhaustive
list of criminal cases to be prosecuted privately is
provided by law (Article 32 of the CPC of the RK).
These cases are:

1) Criminal offences against the person careless
infliction of harm to health (part 1 of Article 114 of
the Criminal Code of the RK), coercion to sexual
intercourse, sodomy, lesbianism or other acts of a
sexual nature (Article 123 of the Criminal Code of
the RK), insult (Article 131 of the Criminal Code of
the RK);

2) Criminal offenses against constitutional and
other rights and freedoms of an individual and citizen
(violation of privacy and legislation on personal
data and their protection (Part 1, 2 Article 147 of
the Criminal Code), violation of the inviolability of
the home (Part 1 Article 149 of the Criminal Code),
obstructing the exercise of electoral rights or the
work of election commissions (Part 1 Article 150 of
the Criminal Code)

3) Criminal offenses against property (against
property the violation of copyright and (or) related
rights (Part 1 of Article 198 of the Criminal Code),
violation of the rights to inventions, utility models,
industrial designs, selection achievements or
topologies of integrated circuits (Part 1 of Article
199);

4) Medical criminal offenses (disclosure
of medical secrets (Article 321 of the Criminal
Code) (https://online.zakon.kz/document/?doc
1d=31575252).

By establishing a special procedure for
proceedings on cases of these criminal offenses, the
legislator proceeds primarily from the fact that such
acts do not represent a significant public danger, and
therefore the victim has the right to decide whether
to seek protection of their rights and legitimate
interests in court or to resolve them without the
intervention of state authorities.

Conclusion

It should be noted that the provisions of the
CPC of the RK governing the institute of private
prosecution need certain improvement; they contain
a number of editorial errors, suffer from synonymy,
contradictory and vague provisions, etc. Their
essence is as follows:

1) By depriving the court of the power to initiate
criminal cases, the legislator provides that cases

of private prosecution are initiated by the person
(i.e. the victim) by filing a complaint to the court.
It follows that the fact of registration of a victim’s
complaint in court is the moment of initiation of a
criminal case. This raises the question of who should
decide to terminate a criminal case if the court
refuses to accept the complaint to its proceedings?
After all, if the case is initiated, but there are grounds
for termination, then, consequently, the decision to
terminate the case must be made. However, the law
says nothing about this. Therefore, in our opinion, the
court, if there are certain statutory grounds, should
not refuse to accept the complaint to its proceedings,
but to terminate the criminal case, since it has been
initiated;

2) The legislator gives different formulations of
the concept of «private prosecutor». Part 1 of Article
72 of the CPC of the RK provides that a person
becomes a private prosecutor from the moment
of filing a complaint to the court on a private
prosecution case and supporting the prosecution in
court. However, part 6 of Article 408 of the CPC
of the RK defines that a person becomes a private
prosecutor from the moment the court accepts the
complaint for its consideration. Analysis of norms
regulating the institute of private prosecution allows
to draw a conclusion that a person acquires the status
of a private prosecutor in the case stipulated by part
6 of article 408 of the CPC of the RK, since legal
grounds for recognizing a person as such appear
only from the moment the judge accepts the case for
prosecution. Exactly at the moment of accepting a
case for proceeding a person really gets the rights,
i.e. rights of a private prosecutor, stipulated by art.
72, part 4, 6 article 411 of the CPC of the RK, which
must be explained to a judge, which is confirmed by a
protocol that is signed by a judge and a complainant;

3) Along with the notion of a «private
prosecutor» the legislator also uses the notion of a
«victim or any other person who has filed a complaint
regarding a crime that has been committed...» (part
1 of article 410 of the CPC of the RK). Who is this
«other person» — a relative of a private prosecutor,
his representative, a friend or just a passerby who
happened to learn about a crime? The solution to
this question apparently depends on the imagination
of the judge, as the legislator does not give any
clarification on this point;

4) The norms of the CPC, regulating the
institute of private prosecution, do not provide
requirements for the content of the judge’s ruling on
the acceptance of the complaint to his proceedings.
In particular, the law does not directly address the
question of whether the judge must indicate in
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the ruling the wording of the charge, article of the
criminal code, on the basis of which the person is
prosecuted. Part 2 of Article 408 of the CPC of the
RK does not oblige a private prosecutor to specify in
his complaint the article of the criminal code under
which the act falls. However, knowing the article
of the Criminal Code under which the accused
is charged is the most important guarantee of his
right to a defense. Point 2 of part 2 of Article 322
of the CCP provides as one of the requirements to
the ruling on the appointment of the trial precise
indication of the criminal law which violation is
imputed to the defendant. However, paragraphs 3
and 4 of Article 409 of the CCP provide that only
copies of the complaint and the ruling to accept the
complaint are handed over to the defendant, but not
copies of the judge’s ruling to schedule the trial.
Thus, prior to the start of the trial, the defendant is
in ignorance of the legal qualification of the deed;
5) The legislator, referring criminal offenses
under Article 123 (coercion to sexual intercourse,
sodomy, lesbianism or other acts of a sexual
nature) of the Criminal Code, to cases of private
security, significantly complicates access to
justice for victims in such cases. This is due to
the fact that under part 2 of Article 408 of the

CCP of the RK, victims must not only provide
information about the person prosecuted, but also
provide evidence, a list of witnesses whose call is
necessary, etc. Given the nature of these criminal
offenses, moral issues, and the complexity of the
proof, they should have been classified as cases of
private-public prosecution.

In conclusion, we would like to recall the
unquestionable truth that an appropriate clear,
uninterrupted normative regulation of criminal
proceedings in general, and proceedings on
private prosecution cases in particular, is the most
important guarantee of compliance with the rule of
law in criminal proceedings. In the legal literature it
is rightly pointed out that insufficient regulation of
social relations, the vagueness of the prescriptions
of laws, their contradictory nature can lead and lead
to negative consequences. If the law does not fully
reflect the essence of arising relations, or leaves
out of regulation important issues arising in the
proceedings in criminal cases, it generates legal
nihilism. In the habit of acting in deviation from
the requirements of the law, participants in criminal
proceedings allow its violation even in cases where
certain relations and actions are fully regulated by
the rules of criminal procedural legislation.
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