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ABOUT THE EXPERIENCE OF BUILDING
OF LAW-ABIDING STATE
IN THE REPUBLIC OF KAZAKHSTAN

This article discusses the experience and problems of building of law-abiding state. The idea of
law-abiding state was born by the liberal trend of Western (bourgeois) political and legal thought. His-
torically, this idea combined the concept of inalienable natural human rights with the concept of the
state — the «night watchman» of these rights. From the position of the legal essence of the rule of law, the
public power of the latter excludes arbitrariness and acts only in accordance with the law, understood
as a measure of freedom, normatively fixed justice. It is assumed that laws should be constantly checked
for compliance with the law, its principles and the legal system. The main provisions of the concept of
law-abiding state include: the supremacy of civil society over the state, the subordination of the state
to the control of civil society; the primacy of law over politics and law; the supremacy of law over an
administrative act and administrative discretion; the clear separation of the legislative, executive and ju-
dicial authorities; freedom of activity of individuals and their associations on the principle of «everything
that is not prohibited is allowed»; guarantee of the protection of the interests of a minority; direct legal
effect of the constitutional norms; jurisdiction of the court of any dispute about law.

Key words: division of powers, human rights and freedoms, legislation, justice, civil society, law,
justice, legal system, system of checks and balances, right.
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KYKbIKTbIK, MEMAEKET KYPY TaXipubeci TypaAbl

ByA Makarapa KyKbIKTbIK MEMAEKET Kypy Toaxipmbeci MeH MaceAeAepi KapacTblpbIAFaH.
KYKbIKTbIK, MEMAEKET MAEICbl baTbic (6yp>KyasusiAbIK) CasiCu >KoHe KYKbIKTbIK, OMAbIH AMGEPaAAADI
GafblTbiHAH TyblHAQMAbI. Tapuxu TypfFblAaH aAFaHAQ, OYA MAEs apaMHbIH GOAIHOenTiH Taburn
KYKbIKTapbl YFbIMbIH MEMAEKET — OCbl KYKbIKTAPAbIH, «TYHT KY3€TWiCi» YFbIMbIMEH GaMAAHbICTbIPAbI.
3aH YCTEMAITiHIH KYKbIKTbIK MOHI TYPFbICbIHAH, COHFbICbIHbIH MEMAEKETTIK GUAIri 030bIPAbIKTbI
JKOKKA WbIFApaAbl >KaHe Tek OOCTaHAbIKTbIH ©ALLIEMi, HOPMATUBTIK OeKiTIAreH SAIAETTIAIK peTiHAe
TYCIHIAETIH 3aHFa CoMKeC apeKkeT eTeAl. «3aHFa CoMmKec» AereH Tipkec GeAriai 6ip Aspexkeae «3aHfFa
COMKEeC» KarpaMAbl LIEKTENAI, OMTKEeHI 3aHAQ 63iIMWIAAIK GOAYbl MYMKiH. 3aHAap 3aHfFa, OHbIH
KaFMAQTTapblHA >KOHEe KYKbIKTbIK, Yiere COMKeCTIriH yHemi Tekcepin oTbipybl kKepeK. KyKbIKTbIK,
MEMAEKET TYXXbIPbIMAAMAChIHbIH HETi3ri epexkeAepiHe MblHAaAAp Kipeai: a3amMaTTblK, KOFaMHbIH
MEMAEKETKE YCTEMAIM, MEMAEKETTIH, a3aMaTTblK, KOFamMAbl OGakbiAayFa GaFbiHybl; casicaT MeH 3aHfa
KATbICTbl 3aHHbIH YCTEMAITi; OKIMLIIAIK aKT NMeH aKIMLLIIAIK KaAayAapFa KATbICTbl 3aHHbIH, YCTEMAITI;
3aH WbIFapyLibl, aTKapYyllbl XXOHE COT OMAIriHIH HakTbl OOAIHYi; >XeKe asaMAap MeH OAapAbIH
GipAECTIKTEePIHIH, «TblbIM CaAblHOaFaH GapAblK Hopcere pykcaT eTiAeAi» AereH KaruaaT GoMbiHLIA
KbI3MET eTy OGOCTaHAbIFbl; a3LbIAbIKTbIH MYAAEAEPIH KOPFayAblH KEMmiAAIr; KOHCTUTYLMSABIK,
HOPMaAapAbIH TiKEAEN 3aHAblI PEKETI; Ke3 KeAreH KYKbIK, TypaAbl Ady-AaMalAbiH COTKA 6afbiHYbl; eH,
AYPbICbl, KYKbIKTbIK, MEMAEKET CasiC eMeC MEMAEKET.

Tynin cesaep: OMAIKTIH 6GOAIHYI, apaMHbIH KYKbIKTapbl MeH 60CTaHAbIKTapbl, 3aHHama, COT
TOPEeAIri, a3amMaTTblK, KOFaM, 3aH, DAIAETTIAIK, KYKbIKTbIK, XYe, TeKcepy >XoHe Terne-TeHAIK XYeci,
KYKbIK,.
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O6 onbiTe CTPOUTEAbCTBA MPaBOBOrO roCyAapcTBa
B Pecny6Anke KasaxcraH

B AaHHOI CTaTbe pacCMOTPeHbl OMbIT U MPOBAEMbI MOCTPOEHUS MPABOBOIO roCyAapcTBa. Maes
NMPaBOBOro roCyAapCTBa POXKAEHA AMGEpaAbHbIM HarpaBAeHMEM 3anaAHOM (6yp>Kya3HOM) MOAUTUKO-
NMpaBOBOM MbICAU. MCTOpMYECKM 3Ta MAES COEAMHMAQ KOHLEMUMIO HEOTYY>KAAEMbIX eCTeCTBEeHHbIX
NpaB YeAoBeKa C KOHLLeMNLUMen rocyAapCcTBa — <HOUHOIO CTOpOXKa» 3TMX npas. C no3uumm lopuAMYEcKomn
CYLLIHOCTM NMPABOBOI0 roCyAApCTBa ny6AMUYHAs BAACTb MOCAEAHETO MCKAIOUAET MPOU3BOA U AENCTBYeT
TOAbKO B COOTBETCTBMW C MPABOM, MOHMMAEMbIM KakK Mepa CBOOGOAbI, HOPMATUMBHO 3akpernAeHHas
cnpaBeaAnBoCTb. (Dpasa «B COOTBETCTBMM C MPABOM» B OMPEAEAEHHOW CTereHu OrpaHuuMBaeT
MOAO>KEHUE B «COOTBETCTBMU C 3aKOHOM», MO0 3aKOH TOXKE MOXKET ObITh MPOM3BOAOM. [peanoAaraeTcs,
UTO 3aKOHbl AOAXHbI MOCTOSIHHO MPOBEPSITbCS HAa COOTBETCTBME MPaBy, €ro NpPMHLUMNAM M NMPaBOBOM
cucteme. OCHOBHbIE NMOAOXKEHWS KOHLIEMLMM NMPABOBOIr0 roCyAApPCTBa BKAIOUAIOT B C€6%1: BEPXOBEHCTBO
rpa>k AAHCKOro oO6LIeCcTBa HaA roCyAapCTBOM, MOAUMHEHME TOCYAAPCTBA KOHTPOAIO TPAXKAAHCKOMO
00L1eCcTBa; NePBEHCTBO MPaBa HaA MOAUTUKOM M 3aKOHOM; BEPXOBEHCTBO 3aKOHA HAA AAMMHMCTPATUBHbIM
AKTOM 1 AQAMUHMCTPATMBHBIM YCMOTPEHUEM; YeTKOE Pa3AeAeHNe 3aKOHOAATEAbHOM, MCMOAHUTEABHOWM 1
cyAebHoM BAacTeit; cB060AA AEITEABHOCTU MHAMBUAOB M MX O6BEAMHEHMIA MO MPUHLMIY «PA3PELEeHO
BCe, UTO He 3arpeLLeHO»; rapaHTMs 3alMTbl MHTEPECOB MEHbLUMHCTBA; MPSIMOe IPUANYECKOE AENCTBUE

KOHCTUTYUMOHHbIX HOPM; MOABEAOMCTBEHHOCTb CYAY AO6Oro Cropa o npase.
KAroueBble cAoBa: pa3aeAeHne BAaCTeVI, npaBa w CBOGOAbl YeAOBEeKa, 3aKOHOAATEAbCTBO,
NMpaBoCyAMe, rpa>kAaHCKOe O6U.LeCTBO, 3adKOH, CNpaBeAANBOCTb, MPaBOBas CUCTEeMa, CUCTEMa CAEpPXKeK

M NpOTMBOBECOB, NMpPaBo.

Introduction

The problems of the correlation of the state-
power and the law, legality in the activities of the
state, the legal status of the individual, their relation-
ship with the problems of morality arose together
with the formation of the first ancient states on earth.
Ancient legislators and, in particular, thinkers con-
stantly put them before the society, returned to them
as the most important problems of socio-economic
and political life of their time, affecting the inter-
ests of the individual, individual groups, classes and
the rulers by themselves in the most direct way. Of
course, at the same time, the ancient legislators and
thinkers could not imagine these problems in a com-
plex, as the problems of the whole concept of the
law-abiding state. They approached it mainly as a
problem of power, legality, the position of the indi-
vidual, etc. At the same time, they proceeded from
their general philosophical, theological, moral posi-
tions and theories.

The greatest development of philosophical and
political thought was received in the countries of the
ancient world: Greece and Rome. We do not need to
consider in this article the political and legal teach-
ings of ancient Greek and Roman thinkers from the
point of view of the class approach. This approach
is more than sufficiently investigated in countless
works of the classics of Marxism-Leninism, Soviet
and foreign authors. We are mainly and exclusively

interested in the task of identifying in their teachings
everything that is connected with the concept of the
law-abiding state: individual principles, provisions
that we include in this concept.

Research methods

The main method was the study of scientific and
theoretical materials. The analysis method was used
in the formulation of the proposed new Kazakh laws
during the independent development, as well as in
the formulation of proposals for the development and
adoption in the new circumstances. So were used the
following methods: logical method; system method;
legal method; historical method. The research meth-
odology is based on the dialectical method, freed
from materialistic or idealistic monism and based
on the pluralistic, multilinear interdependence of all
social phenomena. We also used the method of dia-
lectical interdependence and interaction of methods:
theoretical and empirical, induction and deduction,
analytical, comparative methods.

Discussion

Justification of the novelty and significance of
the topic of the article.

The ancient authors developed the provisions,
the fundamental ideas that have the great importance
for the theory of the law-abiding state. As Professor
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M.N. Marchenko noted: “The law, in accordance
with the constitutional concept of law-understand-
ing, is not only the positive law, but the natural law,
first of all, the integral main rights and freedoms of
the citizens. Exactly, conformity or unconformity
defines the legal or illegal character of all normative
acts of the state, all the norms of acting legislation”
(Marchenko 2019: 7).

It is characteristic that the concept of govern-
ment in the society of acting laws was defended
along with Plato and Aristotle. They are the founders
of ancient political science. Moreover, when speak-
ing about the law, Aristotle had in mind the rule of
the legal law. In one of his works, he emphasized:
“It cannot be a matter of law to rule not only by law,
but also contrary to legal law; the desire for violent
submission, of course, contradicts the idea of law”.

Thus, as we can see, the ancient authors devel-
oped a number of provisions that are significant
for subsequent ideas about the law-abiding state.
Among them: the provisions on the power of law
as a combination of force and law (Solon, Aristo-
tle, etc.); the distinction between the law and wrong
forms of government, on mixed rule and on the
role of law in the typology of state forms (Socrates,
Plato, Aristotle, Cicero, Polybius); on the ratio of
natural and will-established law (Democritus, soph-
ists, Aristotle, etc.); on the equality of people under
the natural law (some sophists, Roman jurists); on
law as a measure of justice and the regulating norm
of political communication (Aristotle); on the state
(republic) as a “matter of the people”, as legal com-
munication and “general law and order” (Cicero);
on the spheres of private and public law, on the free
individual as a subject of law (Roman jurists) , etc.

The ideas and theories of the great thinkers of
antiquity were not the property of only an extremely
narrow stratum of educated people, rulers and poli-
ticians of antiquity. They were studied along with
Roman law — the most perfect and developed law
of that time, in numerous educational institutions by
contemporaries and in subsequent centuries.

In the new historical conditions, the question
of human freedom has arisen in a new way. It was
about the law-abiding state, both in private and in
socio-political relations.

The supremacy of law- is the important category
of the democratic law-abiding state. As the famous
Russian scholars F.A. Vestov, O.F. Fast wrote: “In
accordance with this principle neither state organ,
no official, organization don’t released from the
duty to submit to the law. When we talk about the
supremacy, we mean it not in the wide meaning, but
in it’s strictly sense” (Vestov 2019: 15).

The forming and existence of the law-abiding
state in any country supposes the establishment the
real supremacy of law at all spheres of the life of the
society, widening of the sphere of its direct influence
on the public relations. Observance of the legality is
not only the formal declaration, but the necessary
demand, which is essential to observe. The observa-
tion of the legality determines the character of the
state as the law-abiding democratic state.

The most important achievement of Roman
legal thought is the exceptional importance of the
provision on natural law — “jus natural”, the corre-
lation of natural law with national law- the law of
all peoples, and civil law, customs, written law of
individual peoples. The Roman jurists considered
natural law to be fundamental for any positive law.

Thus, the teachings of the ancient thinkers
about the law, legality, and power, forms of law
and wrong government became the most important
achievement, which was later used by the thinkers
of the New Time. We omit here the presentation of
the political views of the thinkers of medieval feudal
society, since they were mainly theological in nature
and we do not find more than what was achieved by
ancient thinkers in the field of the approach to the
concept of the rule of law in their works.

The concept of the separation of powers into
legislative, executive and judicial was supposed to
prevent the transformation of political power into a
despotic force, embodied in one body or person. The
theory of separation of powers assumed the differ-
entiation of the functions of the state, in accordance
with the concept of state bodies.

Professor F.M. Rayanov stressed, that “The
law-abiding state is not only one of the highest
social values, designed to affirm the humanistic
principles of socialism, but also a practical tool for
ensuring and protecting freedom, honor and dig-
nity of the individual, the means of combating bu-
reaucracy, localism and departmental structure, the
form of implementing socialist democracy” (Raya-
nov 2015: 58).

As Professor F.V. Fetyukov accounts, “the
important principle of the supremacy of law, or
law-abiding state, is the basis of new universal
constitutional order of new democracies” (Fetyukov
2016: 64).

A special place in the history of the development,
deepening and concretization of the concept of
the law-abiding state belongs to the great German
philosopher of the late XVIlI-early XIX century
Immanuel Kant (1724-1804). He belongs to the use,
introduction of the term “legal society”, “legal state”
(Ayupova 2021: 17).
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The political and legal views of I. Kant are
contained mainly in the works: “Ideas of universal
history from a cosmopolitan point of view”,
“Towards eternal peace”, “Metaphysical principles
of the doctrine of law”. Kant was characterized
by a social approach to moral, legal and political
problems: every person has perfect dignity, absolute
value; the individual is not an instrument for the
implementation of any plans, even the noblest plans
for the common good. A person is the subject of
moral co-knowledge, fundamentally different from
the surrounding nature, in his behavior should
be guided by the dictates of the moral law. This
law is a priori, is not influenced by any external
circumstances, and therefore is unconditional. Kant
called it a “categorical imperative”, thereby trying
to emphasize more strongly the abstractly obligatory
and formalistic nature of this prescription. We
support the opinion of Professor S.P. Narykova,
when she writes: “To my mind, the supremacy of
law means, first of all, recognition of the highest
role of law in the civil society. The society and the
citizens conceive the law, if it’s expresses the social
interests and will of the people, if it was adopted by
the supreme organ of power by democratic way, in
case if the law becomes the act, which is regulated
the main spheres of public life and coordinated
conflict problems” ((Ayupova 2021: 17). 55).

I. Kant repeatedly stressed the urgent need
for the state to rely on the law, to focus on it in its
activities, to coordinate its actions with it. Deviation
from this provision can cost the State extremely
expensive. State that evades the observance of
rights and freedoms, does not ensure the protection
of positive laws, risks losing the trust and respect of
its citizens.

Thus, Kant created the doctrine of an ideal legal
state, which can only be the ultimate goal of the
historical development of the society. The approach
to this goal can only be permanent and is the duty
and privilege of the existing state power.

If for Kant the legal laws means the legal state,
for Hegel they are reality, i.e. the practical realization
of reason in certain forms of people’s existence.
The state, according to Hegel, is also the law,
concrete law, i.e., in accordance with the dialectical
interpretation, the most developed and meaningful,
the whole system of law, legislation, which includes
the recognition of all other, more abstract laws — the
rights of the individual, family and society.

In general, the entire Hegelian construction of
the law-abiding state is directly and unambiguously
directed against arbitrariness, disenfranchisement
and in general all non-legal forms of the use of force

by private individuals, political associations and
state authorities.

The merit of Hegel is that he made a deep
philosophical, moral justification of the main
provisions of the concept of the law-abiding state.
But this is still far from a democratic state governed
by the law-abiding state, since some of the principles
of equality and individual freedom were understood
by him narrowly, limited. In particular, he spoke
little about political freedoms, equality of sexes and
nations, freedom of speech, confessions, and so on.

The achievements of Western political thought
in the development of the concept of the law-abiding
state and its transformation in Russian political
thought served as the basis for a deeper and special
state-legal study by philosophers and political
thinkers, and especially by state historians and
lawyers of post-reform Russia, i.e. in the second half
of the XIX- early XX centuries. The problem of the
law-abiding state began to be discussed in Russia by
individual representatives of the state-legal science
not only in a theoretical, but also in a practical and
recommendatory sense. Naturally, the positions
of various scientists differed from each other.
Some of them were limited to a purely theoretical
understanding of it, while others, depending on
their social position, formulated proposals for its
implementation in Russia in an open or veiled form.

Political and legal ideas and concepts, as well
as philosophical, economic, moral and religious
ones, as the history of their development shows,
have always grown and been formulated out of
social necessity and have passed a certain test
of the practical activities of people, individual
countries and regions. The noble ideals of the best
representatives of humanity could find a concrete
realization in one way or another only in the New
and Modern times, when material and spiritual and
moral conditions began to mature for this.

From our point of view, the practical
implementation of the concept of the law-abiding
state, of course, lagged behind its very development
by philosophers, politicians, jurists of the past and
present.

The concept of the law-abiding state could be
practically implemented only on the basis of the
civil society, created in the process of long-term
development in advanced countries. Civil society
began to form from the time when a person ceased
to be a subject of the state (monarch), became its
citizen. The concept of the law-abiding state is
closely related to the broader concept of democracy.
It is important for us to identify the relationship of
both these concepts.
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The modern concept of democracy is
immeasurably broader and deeper than its primary
meaning, as democracy. Under the democracy we
mean a political regime that exists in a particular
state, which is opposite or radically different from
anti-democratic regimes: totalitarian, military,
autocratic, etc. The democratic regime presupposes
equality of full-fledged citizens, multiparty
system, freedom of religion, pluralism of opinions,
transparency, universal suffrage in the elections of
state bodies and public organizations, etc.

The famous scholar T.A. Smirnov wrote: “State,
governed by the law-abiding state, cannot arise
and exist without a democratic political regime.
Therefore, the rule of law is, in the long run, the
natural result of a long process of development of
civil society and democracy. At the same time, the
process of formation of civil society, improvement
of democratic principles in the life of society, the
process of accumulation of signs of the law-abiding
state took place almost simultaneously. The law-
abiding state, therefore, is the most perfect, the best
state-legal form of the realization of democratic
rights and freedoms of man and citizen, democratic
principles in the management of public affairs”
(Smirnov 2016: 30). We need to add, that many
things are depends on the legislator, intellectual
and professional level, carefully researching of
the problems. The legal norms must be exactly,
clear exposed. Any norm might to act effectively
and be used widely in the concrete legal relations
in the condition, if it’s has the enlistment of real
legal meanings. In that case the norm becomes
attractive among the interesting persons and easily
the supplement of observance and execution of such
norm. During the procedure of acceptance of laws,
the most accents must make to the quality, but not
the quantity of laws. The laws have to be effective,
quality, easy to understand and to reflect the interests
of the people of Kazakhstan.

To date, almost all the most developed and
civilized countries have laid solid democratic
foundations for the implementation of the concept
of a democratic law-abiding state. The principle
of separation of powers has been established
everywhere, as a rule, with the priority position of the
legislative power. Universal suffrage prevails with
secret voting (the remnants of censorship restrictions
do not play any significant role), multiparty system,
lack of censorship, social protection of the majority
of the population, etc.

Also Professor T.A. Smirnov notes: “As we can
see, the history of the development of the concept
of the law-abiding state and its constitutional and

legislative implementation in the most developed
countries of the modern world testifies to its practical
viability, since it contributed, along with scientific,
technical and cultural progress, to the growth of
the material well-being of the population in these
countries, strengthening the security and freedom
of the individual” (Narykova 2018: 35). Indeed, we
would like to stress the common benefit and definite
progress from the quality laws. Otherwise, the laws
will become the sources of unstable in the society.

Results

Thus, the most significant signs and principles
of a legal democratic state, according to scientists,
are: expanded democracy: alternative elections,
broad publicity with the elimination of political
censorship, the abolition of the monopoly of the
Communist Party, the abolition of Article 6 of
the Constitution of the USSR, the formation of
a multi-party system, the construction of a state,
based on the principle of separation of powers, the
reform of Soviet legislation, and, first of all, the
constitutional branch, strengthening the law-abiding
state, increasing the general and legal culture of the
population.

Since the main priority of a truly democratic
law-abiding state is the recognition of the interests
and freedoms of the individual, their full and
broad constitutional and subsequent legislative
proclamation, consolidation and, possibly, full
real provision, then, of course, the main feature of
the law-abiding state is the specific establishment
of these fundamental freedoms, interests of the
individual.

In particular, in this regard, it is necessary to
highlight the achievements of the great school
of “natural” law, which has received universal
recognition. Those rights and freedoms that became
a kind of banner of all advanced thinking humanity,
then entered into the political, legal and moral
concept of “universal” values. These “universal
values” have been recognized by almost all
religious confessions and should become the legal
basis of any developed democratic state based on
the law-abiding state — positive constitutional and
corresponding legislation.

These great universal legal and moral principles,
on which the position of each individual in society
and the state is based, are:

a). The right to life. Society, the state, the norms
of law and morality, first of all, should ensure this
basic human right, protect it from arbitrariness and
accidents, and protect human life in every possible
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way. This most important right does not need any
detailed consideration;

b). Personal freedom provides for the right of
a person to freely express his personality to carry
out economic, social, political, cultural activities,
to have freedom of conscience, i.e. the freedom to
profess any religion or to be an atheist. The limits of
this freedom can be established by a law common to
all and the obligation not to harm other individuals.

A key direction in Kazakhstan’s internal policy,
which reflects a collective concern for maintaining
the speaking about the freedom of the individual as
the most important legal status of the individual, it
is necessary to highlight especially in the conditions
of our post-Soviet reality, the freedom of economic
activity, since it was limited under the domination of
state ownership of the means of production and the
administrative-command system of the functioning
of the national economy and only recently, despite
the ongoing reforms in this area, it received a valid
legal formalization. Although for many years it has
met fierce resistance from the former reactionary
party democrats, individual representatives of the
state authorities and numerous economic elites.
Moreover, entrepreneurship, economic initiative,
the transition to the market relations are met with a
negative attitude of a significant part of our public,
which for many decades has been brought up in the
most negative attitude to all this.

¢). The most important principle of the legal and
moral position of an individual in the society and the
state is the recognition of his full legal equality with
all other personalities of the state. This is the starting
position of the individual in society and the state.
It means precisely the legal basis for the creative
activity of an individual in all spheres of society:
economic, social, political, cultural, etc.

When we talk about legal equality, we mean
all the diversity of not only the legal, but also the
material status of the individual in the society and the
state: gender equality-men and women in economic,
social, political life. Equality and freedom are
closely related to the following legal status of the
individual: the right on property.

d). In the philosophical sense, property,
according to Hegel, is a material condition for
individual freedom. Property is one of the results of
a person’s creative activity. This creative activity by
itself is realized through the property.

The Constitution of Kazakhstan legally
established a strong presidential republic with
distribution of the economic sense; property is a
way of appropriating the means of production, tools
of labor, and means of consumption. In the social

sense, ownership is social relations, expressed
through relations to things, i.e., means of production,
tools of labor, and so on. But the most complete and
accurate definition of property is its legal definition.
It is fixed in the provisions of Roman law, in the
Declarations of the revolutionary authorities, in civil
legislation, in many of which it was declared sacred
and inviolable as the basis of the existence of the
individual, society and the state.

In a State, governed by the law-abiding state,
this right, common to all, freedom of economic
activity and full equality of the subjects of property
rights should be fully approved. The second most
important feature of a democratic legal state is its
construction on the basis of the separation of powers
into legislative, executive and judicial.

In fact, the principle of separation of powers has
a deeper, democratic content. Of course, the theory
of the separation of powers was initially directed
against the absolute bureaucratic monarchy of the
nobility, which concentrated all the functions of state
power: legislative, executive and judicial. At the
same time, the monarch was the highest legislator,
judge and head of the entire executive apparatus.
Indeed, during almost the entire XIX century, in
the absence of democratic freedoms, equality, and
a censorship system of elections, the principle of
separation of powers gave a huge advantage to large
owners and educated “classes”.

When we talk about the theory of the separation
of powers as the most important principle of the law-
abiding state, we cannot but associate this principle
with the methods of formation of legislative,
executive and judicial authorities. As we know,
there are two concepts of democracy — direct and
representative. In a direct democracy, the people by
themselves, meeting in one order or another, adopt
laws, elect officials (executive bodies), accept their
reports, etc.

Representative democracy assumes, first of all,
the constitutions, laws, etc. in the state are adopted
by an elected representative body — the parliament,
and the most important normative acts in the
administrative-territorial and national units of the
state are adopted by local representative bodies, for
example, regional, city, district administrations.

In this regard, the issue of the formation of the
highest representatives of the executive power — the
heads of the State and administrative-territorial and
national units has the fundamental importance. In
constitutional monarchies, the head of the executive
power — the Prime Minister-is appointed, as a rule,
by the monarch from among the leaders of the
parties that won the parliamentary elections; as for
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the heads of local executive bodies, the procedure
for their formation does not differ from the methods
existing in the republics. In the republics, the head
of state — the president — is elected by the citizens,
and then is endowed with extensive competence
— power. In this case, it has relative independence
before the Parliament (the presidential republic). Or
is elected by the parliament, and has limited powers
(a parliamentary republic).

The heads of the local executive power, the
administration, are formed in the following three
ways: 1) elected by the population; 2) elected by the
local parliament (maslikhat); 3) appointed by the
president or the head of the government. Of course,
the most democratic way is the election of the heads
of the local administration by the population.

The separation of powers, as a principle
of building of aw-abiding state, should also be
considered not just from a general democratic
position, but also from a special angle of the
legislative norm-making function of the state. The
question is, in which state: totalitarian, autocratic,
in which there is no separation of powers, or it is
only formally proclaimed, or in a democratic state,
based on the separation of powers, the legislative
and executive functions of the state can be carried
out in the interests of the people. It is quite obvious
that only in a democratic state can these functions
serve not only the interests of the most financially
secure, educated and active part of the population,
but also the entire people.

Thelegislative functionofthestate, withoutwhich
the activity of the state is impossible, organically
includes the self-limitation of power by the state.
The point is in self-restriction, in whose interests it
is carried out. The most complete self-restriction by
the state of itself through the publication of laws is
provides the individual with complete freedom of
his creative activity, prohibiting considering only
what is harmful to other personalities. The state acts
precisely as a legal state, eliminating arbitrariness,
ensuring legality, law and order.

It is important for us to say, that the separation
of powers, if it has historically been established
together with the general progress in the development
of society, exists in a broad, developed democracy,
is the most important sign of a truly democratic law-
abiding state.

3. Independence of justice. Independence of
the judicial authorities is an essential principle
of the theory and practice of the separation of
powers, as a common most important feature of
the law-abiding state. Justice and judges should be
formally, legally and practically protected from any
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external interference and pressure. Strengthening
the independence of judges, their true subordination
only to the law can really become a very important
principle of building of law-abiding state, because
we are talking about the third power in the state- the
judicial power.

4. The principle of legality. Legality is the only
thing that can be used to some extent from the
previous regime in the construction of a democratic
law-abiding state. Naturally, this use is extremely
limited. Legality, the regime of the strictest
observance and execution by the state, its officials,
public organizations, and citizens become one of
the decisive principles of law-abiding state, with
the protection, realization of the legitimate rights
and interests of the individual in the conditions of
democratization of all aspects of the socio-political
life of the country. At the same time, the principle of
compliance with the law-abiding state can operate
consistent legal system in the state.

Legal education of the population has the great
importance for the implementation of the principle
of legality in the law-abiding state. It is necessary
to significantly improve the teaching of law studies
in secondary schools, and to introduce the study of
the legal system, and especially comparative law, in
higher and special educational institutions.

Over the past centuries, the following most
important provisions related to the observance
of legality and its implementation have become
fundamental in legal science: 1. the presumption
of innocence; 2. “everything is allowed, that is not
prohibited by law”; 3. there is no crime without
an indication in the law; 4. the inevitability of
punishment, etc.

Only under the condition of strict compliance
with the law-abiding state, these great provisions of
humanistic legal thought can be implemented both
in legislation and implemented in practice. In this
case, the citizen’s personality will really be realized
as free, protected, and creative.

Ensuring strict compliance with the laws in
the society in most constitutions of legal states is
entrusted to the judicial authorities and, above
all, the prosecutor’s office. At the same time, the
prosecutor’s office should be, like the judicial
system, completely independent in the exercise of
its powers to ensure the law-abiding state from other
state authorities and officials.

5. The rule of law and the Constitutional Council.
The Constitutional Council must have the right to
suspend the operation of laws, decrees and other
normative acts, adopted by it for its consideration,
the right to make decisions (unanimously or by a
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majority of the Constitutional Council) on the
compliance or non-compliance of this normative act
with the Constitution.

6. The sixth feature of a democratic state,
governed by the rule of law, is the presence of a
developed legal system, hierarchically built on the
basis of the development and concretization of the
Constitution and the main constitutional acts. In
this legal system, contradictions, inconsistencies of
normative acts and other sources of law (precedents,
customs, etc.) should be excluded as far as possible.

7. A truly legal democratic state can be
considered a state in which, as a result of the
democratic development of the society, a sufficiently
high legal consciousness of the majority of citizens
has been formed. Without such a sense of justice, all
other signs of a legal state will not work effectively.
Therefore, it is necessary to consider a sufficiently
high legal consciousness of the population with its
corresponding general culture as a sign of legal state.

Conclusion

The term “law-abiding state” focuses on the
first word of this term — “legal”. This means that the
state, which claims to be considered legal, proceeds
in its activities from law, that is, in its general ideal
understanding, as the highest value called by great
thinkers and the progressive part of humanity, for
instance: the right to life, equality of all people,
freedom, property rights, the right to resist

oppression, etc., and in its normative form. At the
same time, normative law (positive law) in a state,
governed by the law-abiding state, should proceed
and be based on the basic concepts and principles
of general, ideal law. In particular, this is the
categorical requirement, when preparing, adopting
and putting into effect the main constitutional acts
and laws, adopted on their basis, as normative acts
with the highest legal force. Therefore, the law, its
supremacy in the formation of state bodies, their
subsequent activities is the very essence of the law-
abiding state.

In the conclusion we should note, that the
concept of law-abiding state proceeds from the
“connectedness”, the determination of the state’s
activity not by any law, but by positive law of a
certain quality. A state, governed by the law-abiding
state, presupposes a new level of law, a different ratio
of various types of normative legal acts (the supreme
law), amore precise and subtle identification, fixation
of law by legislation, reliable regulation by law in
the interests of the society, the structure, functions
and optimal limits of state activity, as well as the
creation of legal guarantees against various negative
phenomena in the state apparatus (corruption, abuse
of power, etc.). The idea of the law-abiding state
can be realized only with a specific responsibility,
a moral person, an industrial or information society,
a constitutional state to activate the legal education
among the citizens with the aim to form the high
level of the legal consciousness and legal culture.
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