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REGULATORY SPACE AS A FACTOR OF CHANGE
OF INTERNATIONAL INVESTMENT TREATY REGIME

At present time, the quest of balance between public and private interests under investment treaty
provisions has become a serious challenge for all of the concerned parties, namely for host states, foreign
investors, arbitral tribunals, scholars and arbitration lawyers. This quest is driving the international invest-
ment treaty regime to drastic changes. In this sense, this Article aims to determinate the role of regula-
tory space factor in the light of changing investment treaty jurisprudence. For this purpose, the Article
analyses current fundamental shifts in international investment treaty regime and attempts to explain the
roots of these shifts, inter alia, by focusing on the regulatory space factor. It reveals the drawbacks of
current treaty regime, the lack of balance between regulatory space and investment protection, the role
of the regulatory space in new investment treaties. In conclusion, it would argue that regulatory space
plays a pivotal role in overall shifts of treaty regime. It could not resolve the current issues of balance in
the treaty regime, but to some extent will serve to strike a balance between the regulatory space and the
investment protection. The scientific novelty of the article is determined by the fact that this research
attempts to justify the determination of factor of regulatory space in changing investment treaty regime
by building a chain of roots of the matter and further development. The subject of the research is inter-
national investment law, particularly treaty regime. The Article employs doctrinal methodology to legal
research from the perspective of historical, comparative and empirical analysis. The research under this
Article is text-based and if applicable supported by the results of empirical studies.

Key words: investment treaty regime, regulatory space, investment protection, foreign direct invest-
ment, host state, investor, arbitration tribunal, ICSID, BIT, MIT, UNCTAD.

b. Ky>aTtoB
Mapwu naTwanbiM aTbiHAAFbI AOHAOH YHMBEPCUTETI,
M. Hapik6aes Kasl'3Y, Hyp-CyataH K.
e-mail: k_bagdat@kazguu.kz
KabbiAAayllbl MEMAEKETTEPAIH, peTTey KYKbIFbl
XaAbIKAPaAbIK, UHBECTULLUSIABIK, KEAICIMAEP PEXUMIHIH,
e3repic hakTopbl TYPFbICbIHAQ

KasipriyakpITTaMHBECTULMSAABIK KEAICIMAEPAIH epeXXeAepi asiCbIHAQ MEMAEKETTIK KOHE XKeke MyAAEAep
apacbiHAAFbl TEMe-TEHAIKTI KaAMblHa KEATIPY OapAblK, MYAAEAI TapanTap, atan alTKaHAa KabbIAAQyLLbl
MEMAEKETTEP, LUETEAAIK MHBECTOPAAP, apOUTPKABIK, COTTap, FAAbIMAAD XXOHE TOPEAIK 3aHrepAep YLUiH
KYPAEAI AMAEMMaFa aHaAAbI. TEHrepiMAi i3AeY XaAbIKApaAbIK, MHBECTULIMSIABIK, KEAICIMLLIAPT PEXMMIHIH
KypT e3repyiHe akeaeai. Ocbl e3repicke opar, 6yA MakaAaHblH MaKCaTbl — MHBECTULMSIABIK, KEAICIMAEp
ToxipubeciHe acep eTy TypfbiCbiHaH KaObIAAQYLLIbI MEMAEKETTEPAIH PeTTeYLL KYKbIKTapblHbiH POAIH
aHbIKTay. MaKaAaAa XaAbIKapaAbIK, MHBECTULMSIAIK, KEAICIMAEP PEXXUMIHAET COHFbl MaHbI3AbI ©3repicTep
TaAA@HaAbl. ATar alTKaHAQ, KabbiAAQyLibl MEMAEKETTEPAIH peTTeylli (hakTopblHa Hasap ayAapblAaAbl
>)KOHEe KOAAAHBICTaFbl LUAPTTBIK, PEXMMHIH KEeMLUIAIKTEePIH, peTTeylli KeHICTiK MeH MHBeCTUUMSAAPADI
KOpFay apacblHAAFbl TeMNe-TeHAIKTIH G0AMaYbIHbIH CeOenTepiH >XaHe XKaHa MHBECTULMSIABIK, KEAICIMAEPAE
KabbIAAQYLIbI MEMAEKETTEPAIH PeTTeylli KyKbIKTapblHbH, POAIH TYCIHAIPEAI. MakaAaHbIH  FbIAbIMM
>KaHAAbIFbl 3ePTTEYAE AMAEMMAHbIH, CeOenTik GanAaHbICbIH >XOHE OAapPAbl 8pi Kapan AambITy apKblAbl
MHBECTULIMSABIK, KEAICIMAED PEXMMIHAEr e3repictep TypfbICbiHAaH peTTeylli KeHICTiK (PaKTOpbIHbIH
aHbIKTAaMaCbIH Heri3aeyre TaAMbIHbIC XKacalTbIHAbIFbIMEH aHbIKTAaAAAbl. 3epTTey HbiCaHbl — XaAbIKAPaAbIK,
MHBECTULIMSABIK, KYKbIK, aTan aiTKaHAQ MHBECTULMSIABIK, KEAICIMAEPAIH PEXKMMI.

KopbITbIHABIAQ KEAE, aBTOP KAObIAAQYLLbI MEMAEKETTEPAIH PETTeyLli KYKbIKTapbl WApPT pPexu-
MiHiH Kasipri mMaceAeAepiH wiewe aAManAbl, Gipak, 6GeAriai 6ip Aspexkeae peTTeylli KeHICTIK neH
MHBECTUUMSIAAPAbIKOPFay apacbiHAAFbl TEME-TEHAIKKE KOAKETKI3yre KOMeKTeceAi Aen TY>KbIPbIMAAMAbI.
Makanaaa Tapuxm, CaAbICTbIPMaAbl XK8HE SMMMPUKAAbIK, TaAAQY TYPFbICbIHAH KYKbIKTbIK, 3€PTTEYAIH
AOKTPUHAABIK, 8AICI KOAAaHbIAaAbl. OCbl MakaAaAarbl 3epTTey MOTiHre HerispeAreH >XKeHe MYMKiH
BGOAFaH >KaFAaMAQ SMIMMPUKAABIK, 3€PTTEYAEPMEH PACTaAAAbI.
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PeryAasitopHble npaBa NpMHUMaIOLLMX FOCYAAPCTB
Kak pakTop M3MEHEHUsI peXxuma
MEXAYHAPOAHbIX MHBECTULLMOHHDBIX COTAALLIEHMI

B HacTosiluee Bpemsi BOCCTaHOBAEHME 6GaAaHCa MEXAY TOCYAAPCTBEHHbIMU M YaCTHbIMM
MHTEpecamMn B pPamKax MOAOXEHWI MHBECTMLMOHHbIX COTAALIEHWIA CTAaAO CEPbE3HOM AMAEMMON AAS
BCEX 3aMHTEPECOBAHHbIX CTOPOH, 3 UMEHHO AAS MPUHMMAIOLLIMX FOCYAQPCTB, MHOCTPAHHbIX MHBECTOPOB,
apOUTPAXKHBIX CYAOB, YUEHbIX M apBUTPakHbIX OPUCTOB. [Monck 6araHca BEAET K PE3KOMY M3MEHEHMIO
pexkMma MeXXAYHapPOAHOrO MHBECTULMOHHOIO COrAalleHns. B cBeTe Takoro M3MEHEHWs LeAb
HaCTOSLWeN CTaTbM HanpaBAEHA Ha ONPEAEAEHNE POAM PETYASITOPHbIX NPaB MPUHUMAIOLLMX FOCYAAPCTB
C TOUKM 3PEHMS BAUSHMS HA MPAKTUKY MHBECTULMOHHbIX COrAalleHnin. CTaTbsl aHAAM3MPYET NMOCAeAHME
CYLLECTBEHHbIE M3MEHEHMS B PEXNME MEXKAYHAPOAHBIX MHBECTULMOHHbIX COrAalleHni. B yacTtHocTu,
oHa pokycupyeTcs Ha (haKTope PEeryAsTOpHbIX MpaB MPUHMMAIOLLMX FOCYAAPCTB M OObSCHAET
HEeAOCTaTKM TEKYLLEro pexknma MHBECTULMOHHbBIX COrAALLIEHWI, MPUYMHBI OTCYTCTBUS 6anaHCca MexXAyY
PEryASTOPHbIMM MPaBamMy MPUHUMAIOLLMX CTPAH M 3aLLMTON MHBECTMLUMI, POAb PEryASTOPHbIX Npas
NPVHMMAIOLWMX FOCYAAPCTB B HOBbIX MHBECTMLMOHHBIX COrAdlleHmax. HayuyHas HoOBM3HA cCTaTbu
OMPEAEASIETCS TeM, UTO B AQHHOM WCCAEAOBAHUM AEAAETCS MorbiTka 06OCHOBATb OMpeAeAeHue
hakTOpa PEryAaTOpPHOro NPOCTPAHCTBA B CBETE M3MEHEHWIA pexkMma MHBECTUMLMOHHbIX COrAALLIEeHUI
NyTeM BbICTPAMBAHMS MPUYMHHO-CAEACTBEHHbIX CBSA3€M AMAEMMbl M WX AAAbHEMLLEro pasBUTUS.
[MpeAMeTOM NCCAEAOBAHMS SBASIETCH MEXAYHAPOAHOE MHBECTULMOHHOE MPABO, B YAaCTHOCTM PEXUM
WHBECTULMOHHbBIX COrAalleHui. B 3akAloueHne aBTOp MPUXOAMT K BbIBOAY, YTO PEryAsTOpHble
npaBa rocyAapcTBa MMEIOT 3HAUUTEAbHOE BAMSHME HA M3MEHEHWS pPeXXMMa MHBECTMLIMOHHbIX
coraalleHunit. PeryastopHoe npocTpaHCTBO HE MOXKET peLlnTb TeKylme npobAembl GaraHca B pexxmme
MHBECTULIMOHHbIX COrAALLEHMI, @ B HEKOTOPOW CTeneHn GyAet cnocobCTBOBaTb AOCTUXKEHMIO HaraHca
MEXAY PErYASTOPHbIM MPOCTPAHCTBOM M 3aLLMTON MHBECTULIMIA. B CTaTbe NprMeHseTCs AOKTPUHAABHbBIN
MEeTOA MPaBOBOr0 MCCAEAOBAHUS C TOUKM 3PEHMS MCTOPUYECKOrO, CPABHUTEABHOIO U 3MMMPUYECKOTO
aHaAm3a. MccaepoBaHKWE MO AQHHOM CTATbe OCHOBAHO Ha TEKCTE M, €CAM MPUMEHNMO, MOATBEP>KAAETCS
pe3yAbTaTaMM IMMMPUUYECKMX MCCAEAOBAHWUIA.

KAloueBble cAOBa: pexmmM  MHBECTMUMOHHBIX COFAALLUEHMIA, PEryAsSTOpHOEe MNPOCTPAHCTBO,
3alUMTa MHBECTULMIA, MpPSMble MHOCTPAHHblE MHBECTULIMM, MPUHUMAIOLLEE FOCYAQpPCTBO, MHBECTOP,
ap6uTpaxkHbin TpubyHaa, ICSID, BIT, MIT, UNCTAD.

Introduction

The nature of investment treaties has begun to
change. It could be seen in the light of the recent
termination and withdrawal from treaties by a num-
ber of states, revision of treaty clauses, and conclu-
sion of a new wave of balanced treaties (UNCTAD
2019). Several factors have been pointed out by
scholars as main factors of this change (Sornara-
jah 2011; Kaushal 2009; Mills 2011). They include
overall shift in a political and economic landscape
between developed and developing states, the domi-
nant power of arbitration in the interpretation of
treaty provisions, one-sided investment protection
focused provisions of treaties, restriction of sover-
eignty and regulatory space of host states.
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Flaws of current investment treaty regime

International investment treaties have been
playing a crucial role in providing protection to for-
eign investors in the host states. In addition to this
role, international investment treaties enforce the
host states to make their regulatory framework more
transparent, stable, predictable and secure in rela-
tion to foreign investors (UNCTAD 2003, 91).

A lack of protection provided by customary
international law and uncertain foreign investment
protection laws of the host states principally has
led developed states to conclude investment trea-
ties with developing states (Kaushal 2009, 513).In
this sense, investment treaty provisions have been
designed to ensure investment protection guarantees
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for foreign investors in addition to those contained
in the host states’ national system (Dolzer 2005,
953). Investment treaty represents that foreign in-
vestor’s property and contract rights are protected
and enforceable under international law (Kaushal
2009, 513; Elkins et al 2008, 825). Therefore, at the
outset, the investment treaty regime was driven by
developed states as a tool to reduce the political risk
for investments of companies of home states in the
host states.

Earlier 1960s the World Bank and Interna-
tional Monetary Fund took the lead to address the
emerging international legal framework of foreign
investment, pointing to its mandate and to the link
between economic development, international coop-
eration, and the role of private international invest-
ment (Dolzer 2015, 7; Muchlinski 2009, 38). Thus,
the treaty regime initially made a clear focus on the
rights of investors and responsibilities of host states
in the provision of protection to alien’s property. To
achieve the goal, classic investment treaties incor-
porated standards of treatment such as fair and eq-
uitable treatment, expropriation, national treatment
and most favoured nation. If the host state expro-
priates the investment, changes applicable govern-
ing laws in relation to foreign investors, restricts the
transfer of profits or takes discriminatory measures
against a foreign investor, then the foreign investor
may bring a claim for compensation of damages or
deprived investment. These standards of treatment
have binding obligations on host states by constrain-
ing their national regulatory sphere of action.

Moreover, the focus of protection under invest-
ment treaties covered not only the post-establish-
ment phase of investment, but also admission. In the
light of such a clause, the host state has an obligation
to treat foreign investors not less favourable than
their own nationals. This goal has been achieved
through proper incorporated national treatment and
most-favoured nation clauses.

Initiatives of the World Bank brought to a search
of a dispute settlement mechanism which resulted in
the adoption of the Convention on the Settlement of
Investment Disputes between States and Nationals
of Other States (ICSID Convention) establishing the
International Centre for Settlement of Investment
Disputes (ICSID) in 1965 (Dolzer 2015, 7). It pro-
vided investors of the ICSID member states to seek
a remedy before ICSID tribunal.

The classical investment treaty regime of the
past decade has addressed only issues of foreign
investment protection. At the same time, invest-
ment treaties are understood to attract and promote
foreign investment by reducing the discrimina-

tion and unpredictability of state actions (Dolzer
2005, 953). Therefore, this regime was expected
to contribute to the development of the host states
economy through transfer of capital, technology
and skills.

However, the assumption that investment trea-
ties promote investment flow has been subject to the
observation of numerous studies. These studies have
come divergent outcomes on the correlation between
the investment treaties and foreign investment flow,
thus positive effects of the investment treaties on the
promotion of foreign investment have been doubted
(Kaushal 2009, 525; UNCTAD 1988, 1998, 2003;
Driemeier 2003).

In the light of this regime to date over 3000
bilateral (BITs) and multilateral investment trea-
ties (MITs), including trade-investment partnership
agreements have been concluded. The majority of
current BITs and MITs were negotiated during 1960
to 1990s based on a narrow investor protection mod-
el stemming from the 1962 OECD Draft Convention
on the Protection of Foreign Property.

What is a regulatory space?

The meaning of regulatory space in internation-
al investment law is used interchangeably with the
concepts of sovereignty, national space, regulatory
rights, right to regulate, police power, regulatory
autonomy, regulatory measures and regulatory free-
dom of states to regulate (Mann 2003, 211).

In general, the term is reflected as attribute of
sovereignty under international law that represents
freedom of state to involve in political, economic,
legislative and other regulatory activity as the state
sees fit.

In terms of sovereignty, the term is related to the
concept that decision making authority and power
of a state to legislate should not be allocated to pri-
vate investors and international arbitration tribunals
(Kaushal 2009, 511). In particular, sovereignty is
understood as the superiority of national and gov-
ernmental power.

In recent scholars’ contributions, this term is
widely mentioned as a right to regulate. It is under-
stood as the right of the host state to regulate for-
eign investment in order to promote domestic priori-
ties and to protect the public welfare from possible
negative impacts of foreign and domestic invest-
ment. More narrowly the term is discussed in recent
scholar contributions, where the term is defined as
the legal right of the host state that permits it ex-
ceptionally to regulate in derogation of international
commitments it has undertaken in the framework of
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investment agreements without incurring a duty to
compensate (Titi 2013, 33).

General limitation of the regulatory space

As an ordinary international agreement, the
investment treaty reduces the scope of sovereignty
for state parties of the treaty. There are two common
ways of limitation of the regulatory space by the
investment treaty.

Firstly, the nature of the investment treaty
functions to define and narrow the permissible types
of domestic administrative regulation to which
foreign investors could be subject. This limitation
on the host state’s administrative right to regulate
in the public interest covers not only economic
matters, but also extends to environmental, tax and
labor as well. In this sense, host states are obliged to
bring their domestic legislation into a balance with
a treaty regime (Dolzer 2006, 954). Such limitation
is a response to the investors’ concern for the
predictability and stability of the legal framework of
the host state governing the investments.

Secondly, investment treaties virtually permit
any type of public policy regulation affecting foreign
investors to be challenged before international
arbitration tribunals. In this way, investment treaties
limit the power of the host state to subject foreign
investors to its domestic legal system.

Excessive limitation factor

There is rising public concern about excessive
limitation of regulatory space by investment treaty
provisions. Inter alia, it is about the suitability and
the legitimacy of the existing international invest-
ment law system for dealing with the tension be-
tween investment protections and competing for the
right to regulate host states. This is due to the fact
that the functioning of the investment treaty regime
has become no longer suitable for the host states. In
particular, extensive investment protection focused
treaty regime led to an increase in arbitration dis-
putes over the world (Kingsbury and Schill 2010;
UNCTAD 2003). The broadly worded and open-tex-
tured standard provisions of investment treaties pro-
vided foreign investors with the right to challenge
nearly any regulatory measure regardless legitimate
or not, as well arbitral tribunals with significant dis-
cretion in interpreting obligations of states towards
their treatment to foreign investors (Roberts 2010,
179-225).

In theory, treaty parties are supreme when cre-
ating the law and tribunals are supreme when ap-
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plying it in particular cases. In this sense, tribunal
awards in particular cases informally contribute to
the interpretation, and thus the creation of law (Rob-
erts 2010, 179-225).

However, there are two critical issues for the
host states on this. In the first place, it is frequent-
ly difficult for tribunals to set criteria to determine
whether a breach has occurred and thus a host state
is liable to compensate. A concern is that treaty pro-
visions may unduly expose states to compensate
investors for non-discriminatory, legitimate laws,
regulations, and administrative decisions adopted to
sustain public welfare. Determination of borderline
between legitimate regulatory rights and discrimi-
natory measures was widely discussed in earlier
arbitration cases (Tecmed 2003, Metalclad 2000,
Methanex 2005). Currently, a significant share of
arbitration disputes on challenging the regulatory
space is primarily related to regulatory measures on
sensitive sectors such as environment, energy se-
curity, climate change, the ban on tobacco and etc.
(Philip Morris 2017; Charanne Construction 2016;
NextEra Energy 2019; Eiser Infrastructure 2017;
Novenergia II 2018; Masdar Solar 2018; Antin En-
ergia 2018). Merely the Kingdom of Spain is facing
over 40 arbitration disputes for regulatory measures
in the sector of renewable energy under the Energy
Charter Treaty.

In the second place, for states any investment
dispute in arbitration involves financial stakes large
enough despite win or lose outcomes of the dispute
(Muchlinski 2009, 347-378). Since even a single
award can place “onerous” demands on the budget-
ary resources of states (Muchlinski 2009, 347-378).
As aresult, host states, mostly developing states had
to pay a high cost of national sovereignty instead of
foreign investment flow (Elkins et al 2008, 299).

New wave of treaties

A factor of regulatory space, inter alia, has
been leading to a nascence of new investment
treaty regime. The new investment treaty regime
is intended to shift well entrenched investment
protection focused treaty regime. It is meant that
new treaties should resolve the accumulated issues
of the current investment treaty regime. Primarily,
it should preserve the host state’s regulatory space
in the public interest, balance investor rights and
duties, acknowledge the importance of sustainable
development and environmental goals (Muchlinski
2016, 41).

International organizations such as UNCTAD
and the Commonwealth Secretariat took the leading
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role in developing guidelines for the design of new
investment treaties. At the same time, model treaties
have also been designed by the United States,
Canada, Norway and ASEAN member states. There
are also newly designed treaties such as the US-EU
Transatlantic Trade and Investment Partnership
(TTIP), Trans-Pacific Partnership (TPP) Agreement
and Canada-EU Comprehensive Economic and
Trade Agreement (CETA), which have reconsidered
approaches on standards of protection.

These recent negotiated treaties have sought to
safeguard the state’s regulatory space and regulatory
autonomy by narrowing down and clarifying treaty
guarantees, and by limiting the opportunities for
a broad interpretation of protection standards
by arbitral tribunals. Newly designed treaties
use renewed and novel approaches in relation to
the preservation of regulatory space. Common
approaches include:

* an explicit confirmation of the host state’s
regulatory rights;

* more precise definitions of investment and
investor, standards of treatment, general exceptions
clauses;

+ affirmation of other non-investment values
and concerns such as protection of labor and
environment;

* more precise dispute settlement clauses on
access to ISDS;

* provisions curbing arbitral tribunal’s power
to interpret the investment treaty.

Kazakhstan’s perspective

In the context of this topic, the Article notes
that the issue of the regulatory space is important
also for Kazakhstan. To date, Kazakhstan has
concluded over 40 (forty) bilateral investment
treaties on the encouragement and reciprocal pro-
tection of investment (Ministry of Foreign Affairs
of the Republic of Kazakhstan 2020). There are
also multilateral treaties that contain investment
protection provisions such as the Energy Charter
Treaty and the Eurasian Economic Union Treaty.
The majority of them were concluded between
1992 and 2005, which based on the old invest-
ment treaty regime.

In the framework of these investment treaties,
Kazakhstan is Respondent in 19 (nineteen) interna-
tional investment arbitrations (Investment Policy
Hub of UNCTAD, 2020). 5 (five) of them were ini-
tiated under the Energy Charter Treaty and 7 (seven)
of them under the bilateral investment treaty be-
tween Kazakhstan and the United States.

One of the most challenged treaties is the En-
ergy Charter Treaty that Kazakhstan is a member
state. As recent trend demonstrates that investors
overly rely on the substantive protection provi-
sions of the Energy Charter Treaty to protect their
investments in the host states. To date 125 invest-
ment disputes have been raised under the Energy
Charter Treaty. According to statistics of the Ener-
gy Charter Treaty, over the last two years, 50 appli-
cations for arbitration have been submitted under
the Energy Charter provisions (The Energy Charter
Secretariat information). From 2015 to 2019 years
60 arbitration claims were submitted against host
states under the Energy Charter Treaty. It brought
an overwhelming burden for member countries in
the protection of their public interests and imple-
mentation of internal laws.

The trend raises a matter of concern among
member countries about harmonizing investment
protection provisions towards their regulatory rights
and striking a balance between them. In 2018, the
Energy Charter Conference has started the long-
awaited negotiations on the modernization of the
treaty. Ten topics have been adopted by the Energy
Charter Conference for discussion and further elab-
oration of viable solutions for member states. One
of the included 10 topics is the right to regulate, i.e.
regulatory space issue.

Conclusion

This article attempted to explain current
fundamental shifts in international investment treaty
regime and the roots of these shifts, inter alia, by
focusing on the regulatory space factor. The Article
demonstrated the drawbacks of current treaty
regime, the lack of balance between regulatory space
and investment protection, the role of the regulatory
space in new investment treaties. There is a number
of factors which affected this shift such as political
and economic landscape between developed and
developing states, the dominant power of arbitration
in the interpretation of treaty provisions, one-sided
investment protection focused provisions of treaties.
However, massive claims of investors to ISDS on
challenging legitimate regulatory rights of the host
states, inter alia, let to the reconsideration of the
treaty regime.

Currently, states seek to develop new types of
investment treaties that strike a balance between
regulatory space and investor protection. The
number of new model treaties has been elaborated.
There is no doubt that a new wave of treaties will
also touch upon Kazakhstan since most of the treaties
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have been concluded in the late 1990s and 2000s.
Regulatory space matter is also under discussion in
the framework of the modernization process of the
Energy Charter Treaty.

In conclusion, it is argued that regulatory space
plays a pivotal role in overall shifts of treaty regime.

However, it is early to point out the effectiveness
of new treaties on balancing regulatory space and
investment protection, as well as on stopping the
increase of arbitration disputes, but to some extent
certainly, new treaties help to resolve current flaws
of the investment treaty regime.
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