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CONSERVATIVE IDEOLOGY IN THE U.S. SUPREME COURT
IN THE 21ST CENTURY

At the beginning of the new millennium, the United States entered a new Republican Party cycle.
The competition between the two leading parties in the 2000 elections was more acute than ever. It even
resulted in a protracted constitutional and political crisis, when the U.S. Supreme Court had to stop the
prolonged recounts in Florida (five votes in favor, four against), which was beneficial to the Republican
parties. However, the Republicans managed to strengthen their future positions, and Democrat Barack
Obama replaced Republican George W. Bush in the White House only after his two presidential terms.

Should understand American constitutional judicial lawmaking primarily as the Supreme Court’s
lawmaking as the activity of processing, interpreting, applying, and repealing regulations. Lawmaking
activities aim to fill the gaps in legislation and reflect the objective needs of public life. Hence the impor-
tance of constitutional judicial lawmaking in human rights and other areas of legal regulation.

As a legal tool, the U.S. Supreme Court uses procedural requirements and arguments in relatively
(and specifically) undeveloped and unmodified legislation. The basis of constitutional lawmaking is the
U.S. Supreme Court’s role in overseeing the implementation of judicial procedures. The requirement to
comply with the procedural guarantees included in the U.S. Constitution’s text, which coincide with
common law’s procedural requirements, is given the meaning of constitutional principles by the U.S.
Supreme Court.

Thus, there was no reason for conservatism’s full triumph in the early 21st century, as in the last
decade of the 20th century. This celebration is not visible in the activities of the Supreme Court. Due to
the death of W. Rehnquist in 2005, John Roberts, whose biography was very similar to Rehnquist’s in
terms of close ties to the Washington bureaucracy, filled the Chairman’s vacancy.

The Supreme Court of the United States in national minorities’ rights until the 2000s, despite the turn
to constitutional judicial conservatism, did not move to a complete activism revision. The Court’s main
goal was not to attack affirmative measures but to interpret state regulation’s doctrinal grounds, such as
equal protection by law and due process. Still, conservative courts failed to change the role and reformat
the meaning of doctrines.

Key words: conservative ideology, conservatism, U.S. Supreme Court, constitutional judicial doc-
trines, U.S. Constitution, dissenting opinions of U.S. Supreme Court justices, conservative decisions of
the U.S. Supreme Court.
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21 facbipaarbl AKLL >koFapfbl COTbIHAAFbl KOHCEPBATUBTI MAEOAOTUS

JKaHa MbIHXbIAABIKTbIH, 6acbiHaa AMepuka Kypama LLTattapbl Pecny6AmnKaAbik, NapTUsiHbIH, XKaHa
UMKAIHE Kipai. 2000 >KbIAFbI CarAayAa €Ki KeTeklli napTust apacbliHAAFbl GACEKEAECTIK GypbIHFblAAH
Aa eTKip 60AAbl. ByA TinTi y3akka CO3bIAFAH KOHCTUTYUMSIABIK XKOHE CasiCM AaFAApbICKa OKEeAAI,
oHaa AKLL >Xoraprbl CoTtbl DAopUAaAaFbl AQYbICTapAbl KaiiTa CaHayAbl TOKTaTyFa MaX6yp GOAAbI
(6ec paybic, TOPT Kapchbl), OYA pecrnyOAMKaAbIK, MapTUsAapra nanaasbl GOAAbl. AAaiiaa, GoaaliakTa
pecnyOAMKaLLbIAAADP 63 MO3ULIMSIAAPbIH HblFalTa aAAbl, aA Aemokpat bapak Ob6ama pecrny6AmKatlbIA
Axkopax Y. Byl TblH OpHbiHa AK, yire eki Npe3aMAEHTTIK Mep3iMHEH KeniH FaHa KeAAi.

AMepurKaHAbIK, KOHCTUTYUMSIABIK, 3aH, WbIFAPYAbl, €H, arAbiMeH, XKoFapFbl COTTbIH 3aH, LWbIFApPybIH
epexxeAepAl 6HAEY, TYCIHAIPY, KOAAQHY >KOHEe >KOI KbI3MeTi peTiHAe TYCiHy Kepek. 3aH LWbIFapy
KbI3METi 3aHHaMaAaFbl OAKbIAbIKTAPAbIH OPHbIH TOATbIPYFa >XOHEe KOFaMAbIK ©MIpAiH OObeKTMBTI
KaKETTIAIKTepiH KepceTyre 6GarbliTTaAFaH. byA aaamM KyKbIKTapbl CaAaCbHAQFbl >KOHE KYKbIKTbIK,
petTeyAiH 6acka cararapbiHAarbl KOHCTUTYLMSIAbIK, COT 3aHbIHbIH, MaHbI3ABIAbIFbIH GiAAIPEAI.

3aHabl kypana peTiHae AKLL XKoraprbl CoTbl NpoLLeAYPaAbIK, TaAaNTap MEH ADAEAAEPAT AaMblMaFaH
>KOHe e3repMereH 3aHAapFa KaTbICTbl ()kHE HAKTbl) KOAAAHAAbI. KOHCTUTYLMSAbBIK, 3aH, LWblFapyAblH
Herizi — AKLL >oraprbl CotbiHbiH, COT npoueAypasapbiHblH OPbIHAAAYbIH GaKblAAyAafbl POAI.
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2KaAnbl 3aHHbIH NpoueAypaAblk, TaAanTapbiHa calkec KeAaeTiH AKLL KOHCTUTYUMSICBIHBIH, MOTIHIHAETI
NnpoueAypanbik KeniAaikTepai caktay TarabbiH AKLL XKoraprbl CoTbl KOHCTUTYLMSIAbIK, MPUHLMITEPAIH,
MarblHacblHa 6epeai.

Ocblinaniiia, 20 FaCbipAblH COHFbl OHXKbIAAbIFbIHAAFbIAAM 21 FacbipAbIH 6acbiHAQ KOHCEPBATM3MHIH,
TOAbIK, >KEHiCiHe Heri3 60AfaH >XOK. bya mepeke XXorapfbl COTTbIH KbI3MeTiHAE kepiHOerai. 2005
>KbIAbl Y. PEHKBUCTTIH KalTbiC GOAYbIHA GalAaHbICTbI, AXKOH PobepTtc, oHbiH emMipbasiHbl BalumHrrox
GIOPOKPATHSACHIMEH TbIFbI3 GalAaHbIChbl >KafblHaH PeHKBMCTNEH eTe ykcac GOAAbI, TeparaHblH 60C
OpPHbIHA KeAA|.

AKLLI-TbiH >Korapfbl COTbl YATTbIK, a3WbIAbIKTAPABIH KYKbIKTapbl mMaceAeci 6onbiHwa 2000
>KbIAAAPFA AEMIH KOHCTUTYLMSIAbIK, COT KOHCepBaTM3MiHe 6eT 6ypraHbIMeH, OEACEHAIAIKTI KanTa
Kapayfa kelkKeH >OK. COTTblH Heri3ri mMakcaTbl OH ©peKeTTepAi CblHFa aAy eMecC, MeMAEKeTTIK
peTTeyAiH 3aHAAPMEH >X8He NpOLleAYpPaAapMeH TeH KOPFaAybl CMSIKTbl AOKTPMHAAbIK, HerizaepiH
TYCIHAIPY 60AABI. AAaAQ, KOHCEPBATMBTI COTTAP AOKTPMHAAAPADIH POAIH ©3repTirn, MarbIHAChIH KanTa
Kypa aAMaAbl.

Ty#iH ce3aep: KoHcepBaTUBTI naeoAorms, koHcepBaTnam, AKLL YKorapfbl CoTbl, KOHCTUTYLIMSABIK,
cot aokTpuHaaapbl, AKLL KoHctutyumscsl, AKLL DKoraprbl CoTbl CyAbSIAAPbIHbIH, epekLue MnikipAepi,
AKLL >Xofrapfbl COTbIHbIH KOHCEPBATMBTI LWeLliMAepi.

A.b. MaxambeTcaanes*

Kasaxckuii HauMOHaAbHbIN YHUBEPCUTET MMeHW aab-Dapabu, KasaxcraH, r. AAMaThl,
*e-mail: mahambetsaliev@mail.ru

KoHcepBaTHBHasi uaeoAorus B BepxoBHom cyae CLLUA B 21 Beke

B Hauane HoBoro TbicsauyeneTnst CoeanHEHHble LLITaTbl BCTYNMAM B HOBbIM LIMKA Pecrny6AnkaHcKon
naptmun. KoHKypeHUMsS MEXXAY ABYMS BEAYLLMMI MapTUsaMM Ha Bbibopax 2000 roaa 6bira GoAee 0CTpoi,
Yyem Korpaa-An6o. ITo Aaxe MPUBEAO K 3aTSXKHOMY KOHCTUTYLIMOHHOMY M MOAUTUUECKOMY KPU3UCY,
koraa BepxoBHbii cya CLLA 6biA BbIHY>KAEH MpekpaTuTb 3aTsiHYBLUMECS MepecyéTbl FOAOCOB BO
dAropuae (MATb FOAOCOB 33, YeTbIpe MPOTMB), UTO GbIAO BBIFOAHO pecrnyBAnKaHCKMM napTuam. OAHaKO
B AdAbHelLIeM pecrnybAMKaHLaM YAAAOCh YKPEnUTb CBOM MO31LUMK, U Aemokpat bapak Obama cMeHmA
pecnyb6ankaHua Axxopaxa Y. byw B beAoM AOMe TOAbKO MOCAE ABYX MPE3NAEHTCKUX CPOKOB.

CaeayeT MOHMMATb AMEPUMKAHCKOE KOHCTUTYLIMOHHOE MPaBOTBOPYECTBO MpPEXAE BCero, Kak
NpPaBOTBOPYECTBO BEpXOBHOIro cyAa Kak AeSTEAbHOCTb M0 0O6PabOTKE, TOAKOBAHMIO, MPUMEHEHMIO U
OTMEHe HOPMATHBHbIX aKTOB. 3aKOHOTBOPUECKAs AEATEALHOCTb HanpaBA€Ha Ha BOCMOAHEHHe NPo6eAoB
B 3aKOHOAQTEABCTBE M OTpaXKeHWe OOBLEKTMBHBLIX MOTPEOHOCTEN 0OWecTBeHHOM >KM3HKU. OTcioaa
BbITEKAET BaXKHOCTb KOHCTUTYLMOHHOIrO CyA€6HOrO MpaBoOTBOPYECTBA B 06AACTM MpPaB YeAOBeKa M
APYrnx cpepax NpaBoOBOro PeryAMpoBaHMsl.

B KkauectBe lopuamueckoro MHCTpymeHta BepxosHbit cya CLLUA wmcnoab3yeT npoueaypHble
TpeboBaHMS M apryMeHTbl B OTHOCUTEAbHO (M KOHKPETHO) HEepasBUTOM MU  HEU3MEHEHHOM
3aKoHoAaTeAbCTBe. OCHOBOM KOHCTUTYLIMOHHOIO 3aKOHOTBOPYECTBA SBASIETCS POAb BepxoBHOro cyaa
CLLIA B Hap30pe 32 OCYLLECTBAEHMEM CYyAeOHbIX NpoueAyp. TpeboBaHue COOAIOAEHMS MPOLLECCYaAbHbIX
rapaHTun, coaepkawmxca B Tekcte KoHctutyummn CLLIA, KOTOpble COBMNaAIOT C NPOLEeCCyaAbHbIMM
TpeboBaHusIMM 06Llero npasa, npuaaétcs BepxoBHbiM cyaoM CLLIA cMbICAY KOHCTUTYLMOHHbIX
MPUHLIMMOB.

Taknm 06pa3om, He ObIAO HMKAKMX OCHOBaHUM AAS MOAHOTO TpMyMda KOHCepBaTM3Ma B Havane
21-ro Beka, Kak B nocaeaHee aecatuaetve 20-ro Beka. JTOT NMPasAHWK He BMAEH B AESTEAbHOCTU
BepxoBHoro cyaa. B cesi3u co cmepTtbio Y. Perksucrta B 2005 roay AxxoH PobepTc, ubs Guorpadgms
OblAa OUeHb Moxoxka Ha 6uorpaduio PeHKBMCTA C TOUKM 3pEHUs TECHBIX CBSI3EM C BaLLUMHITOHCKOM
6lIOpOKpaTHEN, 3aMOAHMA BaKaHCUIO MPEACEAATEAS.

BepxoBHbiii cya CLLA B Bonpoce 0 npaBax HaLUMOHAAbHbIX MEHBLUMHCTB BNAOTb A0 2000-x roA0B,
HEeCMOTPS Ha MOBOPOT K KOHCTUTYLIMOHHOMY CyAeOHOMY KOHCEepBaTM3My, He Mepelléa K MOAHOMY
NepecMoTpy akTvBM3Ma. [AaBHAs LEAb CyAQ COCTOSIAQ HE B TOM, UTOGbl KPUTMKOBATH MO3UTMBHbIE
Mepbl, a B TOM, YTOObl TOAKOBaTb AOKTPMHAAbHblE OCHOBaHWSI FOCYAAPCTBEHHOIO PEryAMpOBaHMs,
TaKMe KaK paBHas 3alliMTa 3aKOHOM M HaaAexkalas cyaebHas npoueaypa. OAHAKO KOHCEPBATHBHbIM
CyAaM He YAAAOCb U3MEHUTb POAb M NepeddOPMATUPOBATL CMbICA AOKTPUH.

KAloueBble cAOBa: KOHCepBaTMBHAS WMAEOAOTMS, KOHCepBaTu3Mm, BepxosHbit cya CLLUA,
KOHCTUTYLMOHHble cyaebHble AOKTpuHbI, KoHcTuTyums CLUA, ocobble MHeHusi cyaeit BepxoBHoro
cyaa CLLUA, koHcepBaTtuBHble pelueHns Bepxosroro cyaa CLLA.
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Introduction

Since the early 1980s, the Supreme Court of the
United States has sought to narrow (reduce, weak-
en) the guarantees of citizens’ constitutional rights,
primarily the rights formulated and recognized by
judges during the strategy of judicial activism. To
this end, the Court consistently revised constitutional
judicial doctrines by applying textualism techniques
(and other «ingredients» of judicial conservatism).

The concept of «judicial conservatism» when
applied to the analysis of the activities of justices
of the U.S. Supreme Court looks overly politicized
but reflects real political and legal positions. The
concept is multi-faceted and represents a system of
views, methods, and practical actions with these ele-
ments’ interdependence. Can attribute the following
factors to the main ones:

- Commitment to textualism as a mechanical
(literal) interpretation of the U.S. Constitution, ju-
dicial self-restraint, and originalism as complemen-
tary textualism conceptual approaches;

- Borrowings from the concept of legal formal-
ism with its varieties of «analytical jurisprudence»
and «legal process», rejection of sociological juris-
prudence, «legal realism» and «judicial activism»;

- Emphasis on the «classical» values of free
enterprise with an apology for the inviolability of
property and freedom of contract, and, as a result, a
negative attitude to state interference in the space of
market relations, especially the Federal government;

- Rejection of judicial lawmaking as the power
of judges in the process of interpretation to create
legal structures to eliminate gaps in legal regulation;

- A conservative political and legal ideology
based on the declared independence from public
pressure on the Court; non-recognition of a wide
range of constitutional rights and their restriction by
the «fundamental rights» (property and freedom) of
citizens;

- Refusal in words in contradiction with the
implementation of lawmaking in the form of legal
fiction (Lindquist 2012: 10-12), emphasizing limit-
ing the jurisdiction of Federal courts.

Materials and methods

The object of scientific research is conserva-
tive judicial law-making in the United States as one
of the US Supreme Court’s functions. Scientific
work’s methodological basis is a set of general sci-
entific and special methods of studying phenomena
and processes: the historical and legal method, the
functional and sociological method, the compara-

tive-legal method, the logical method, analysis and
synthesis, induction, and deduction.

The scientific article is based on the study of
English-language sources, including materials of ju-
dicial practice, some of which were not previously
used by domestic specialists.

Results and discussion

The complex historical and theoretical nature
of scientific research predetermined the use of
various normative sources. Still, the U.S. Constitu-
tion with amendments, the U.S. Supreme Court’s
decisions on the main areas of law-making activ-
ity were of particular importance. It is necessary
to highlight the specific significance of judges’
special opinions, which are auxiliary sources that
allow us to analyze the motivation for making ju-
dicial decisions.

Judicial conservatism has developed throughout
constitutional history since the formation of the U.S.
state. There is a coincidence of traditional conserva-
tive values of previous periods and modern values
of judicial conservatism. For example, the revival as
the only genuine negative concept of human rights,
based on an individualistic worldview and non-
interference of the state in the so-called «space of
freedomy. This proves the stability of the ideologi-
cal and legal basis and the stability of the practice of
judicial conservatism.

By the beginning of the 21st century, judicial
conservatism elements were more clearly embod-
ied in constitutional practice, primarily weakening
constitutional rights — guarantees due to their nar-
row interpretation. This was the case in criminal
proceedings and administrative proceedings, for ex-
ample, the restriction of the right to judicial review
concerning recipients of social benefits (Rossum
2006: 8).

Judicial conservatives oppose the interpretation
of equal protection of laws as allowing for legal dif-
ferentiation, even though traditional differentiation
is one of the realities of rights.

At the center of the judicial conservatives, ° ef-
forts were adopting decisions to destroy, equal to
other fundamental rights in importance and consti-
tutional guarantees.

The above signs of judicial conservatism are not
exhaustive. The above symptoms of judicial conser-
vatism are not thorough. Besides, the last obstacle
is politicization when discussing the most important
constitutional issues. Moreover, in its conservative
composition, with a numerical predominance of
judges with conservative views, the U.S. Supreme
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Court agreed on some problems with recognizing
individual rights and social programs in the «era of
activismy.

The concept of «new rights» is subject to evo-
lutionary development. In the U.S., the idea of four
generations of rights (personal, political, socio-eco-
nomic, collective) is not in demand, as are other Eu-
ropean concepts of human rights. In the 1940s and
1970s, human rights types, particularly social and
economic requests, were intensively discussed. Still,
at the present stage, the problem of classification of
rights has lost its relevance due to the weakening
of interest in the previous models of the so-called
«social state» (Safonov 2007).

Since the early 1970s, the focus has been on the
right to privacy and its derivatives. A group of these
rights, which have received a very vague formulation
of «new rightsy», gradually acquires the meaning of
the legal «Institute of privacy». There is an opinion
that their discussion is a departure of the Court from
pressing problems. We must, however, immediately
recognize that the dispute about privacy and new
rights is essential not only in connection with the
massive violations in the sphere of «personal space»
and «private life» that take place but also for reasons
related to the foundations of constitutionalism, the
interpretation of the U.S. Constitution and the desire
to give constitutional development a new impetus.
Another issue is always «hovering» over the U.S.
Supreme Court’s discussion on sexual minorities’
rights, euthanasia, the right to appeal against police
actions, etc. What should consider society’s interests
and the state the highest state interests, and which
rights of citizens are inviolable for state intervention
(restrictions)? These issues are mutually determined
by each other. The interpretation and creativity of
judges select the solution to the problems of judicial
practice.

Noting the heterogeneity of aspirations and plu-
ralism of views of the U.S. Supreme Court justices,
it is impossible, firstly, to ignore the division into
judicial liberals-activists and judicial conservatives,
and, secondly, not to recognize the prevailing trend
of the strategy of judicial conservatism. It is clear
to all American law researchers that without con-
sidering the political and legal approach of judges
as factors influencing the judicial function’s imple-
mentation, it is impossible to carry out a legal analy-
sis of the Supreme Court’s activities (Pozner 2008:
371-372).

The influence of individual preferences and
views of judges, judicial neutrality in the political
sense, as a component of the U.S. Supreme Court
judges’ professionalism also occurs. However, in
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our opinion, political and legal ideology is an es-
sential factor in the interpretation and lawmaking
activities of the U.S. Supreme Court. Although it
is in demand, it is impossible to limit itself to the
U.S. Supreme Court’s normative analysis, allegedly
acting outside of ideology and politics. «Mechani-
cal» or «challenging constructivist»y interpretation
and application of textualism are indeed an essential
part of the U.S. Supreme Court’s modern judicial
conservatism, but only a part. Equally fundamental
goals and values, such as reducing the list of rights
protected by the Constitution; the desire to weaken
the constitutional guarantees of the so-called «new
rights» legalized by The Court in the era of judicial
activism.

To characterize judicial conservatives and ju-
dicial liberal activists, the «party trail» is also es-
sential. The division between judicial conservatives
and judicial liberals largely coincides with the polit-
ical division between Republican Party appointees
(judges with predominantly conservative beliefs)
and Democratic Party nominees (judges with pre-
dominantly liberal-activist and non-interpretative
views) (Burns 2009: 99).

The personal factor plays a vital role in the U.S.
Supreme Court’s judicial strategy in applying and
revising doctrinal interpretation. For example, San-
dra Day O’Connor, a nominee from the Republican
conservative circles, took a balanced and moderate
position on several essential Court decisions, relying
on public interest in private constitutional law. To
a lesser extent, this applies to the influential retired
member of the Court, Anthony Kennedy. In com-
parison with his colleagues from the conservative
majority, he voted following the liberal position;
for example, he supported the decision to legalize
same-sex marriage in 2015. As if refuting the divi-
sion into judicial conservative and judicial liberal
activists, such instances abound in the Court’s past
composition. Several judges are characterized by a
strong commitment to conservative interpretation
methods and views by traditional legal philosophy.
The late Supreme Court Justice Antonin Scalia, an
«informal leader» of conservative-leaning justices
and former and current chief judges of the United
States Supreme Court. Rehnquist and J. Roberts
judge Clarence Thomas, and Samuel Alito.

American authors believe that judges nominated
by U.S. Presidents and representatives of the Repub-
lican Party emphasize innovations in American law
structure and recognize (directly or indirectly) the
lawmaking of judges.

Turning to the Supreme Court’s activities in the
last decade, it is advisable to highlight the main ar-
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eas of judicial practice of a conservative orientation
to review the doctrinal approaches developed before
the early 1980s.

The strategic approach of the U.S. Supreme
Court justices is based on the concept of fundamen-
tal constitutional rights (to life, liberty, and prop-
erty), the restriction of which is contrary to the U.S.
Constitution, primarily its provision on due process
and equal protection by law. They are also referred
to as fundamental personal rights. Did not directly
reflect citizens’ private rights for several reasons,
the original version of the U.S. Constitution. They
were consolidated after amendments and additions
to the Constitution, called the «Bill of Rights» in
1791. However, the Constitution’s text and the bill
of rights do not provide a clear understanding of the
list of individual rights.

An oft-repeated argument is that by the time ad-
opted the U.S. Constitution, and recorded them in
the States’ declarations of human rights. The reason
is the reluctance to talk about slavery, tacitly recog-
nized by the Constituent Convention.

However, the prevailing view is that the right to
life, liberty, and property are fundamental personal
rights that the state cannot restrict without due pro-
cess of law. Thus, fundamental rights are guaran-
teed by procedural guarantees of judicial protection
in the event of violations by the government. Af-
ter adopting the XIV Amendment, due process re-
quirements were eventually interpreted as directed
against the States’ violations. The critical problem
of judicial interpretation was not the claim’s object
— the States or/and the Federal government. The list
of due process rights is more important, taking into
account the natural evolution of fundamental consti-
tutional rights.

The state can legally restrict such rights, but
only if its actions are dictated by the highest state
interest, which is the public interest (the concept
of «state interest» is not applicable and has little
meaning in the American tradition). The U.S. Su-
preme Court reviews laws that may lead to restric-
tions on citizens ‘ rights for violations of funda-
mental rights and the existence of an undisputed
public interest.

How do we understand the undisputed public,
compelling state interest (undisputed and immuta-
ble)? It should not be in doubt and, under its indispu-
tability, does not require judicial interpretation. It is
difficult to determine the interest of judicial review
with methods of interpretation as indisputable and
immutable. Theoretically, this is the interest of the
state-organizational society, each in the protection
of absolute values, such as protecting the coastline,

clean air, depleted natural resources, public health,
and assistance to the disabled, and the elimination
of slum areas with housing. Can abuse these values
to the detriment of public interests. The public in-
terest (infrastructure, offshore mining, emergency
housing, fight against unsanitary conditions, etc.) if
it leads to abolishing fundamental rights is not ab-
solute; it creates a legal conflict. The U.S. Supreme
Court seeks a balance between the public interest
and individual law of fundamental importance but
focuses on protecting the private part. Thus, there
are doubts about forced eviction from low-rise or
dilapidated houses, the right to provide all citizens
with medical insurance through compulsory de-
ductions, and the right to receive unemployment
benefits (for people who do not have work experi-
ence). In other words, the main goal of the Court
is to protect fundamental rights, fix violations that
mean unconstitutional actions, contradict the Con-
stitution as the highest source. The Court suspects
the restriction of fundamental rights in a particular
act of the authorities and requires them to prohibit
the relevant action. Under this approach, the right
to private property and business freedom is also a
real public interest of the state, a public interest (al-
though it is not, without restrictions). According to
the author of this article, the undisputed and compel-
ling interest is not limited to «fundamental rights»,
as they are narrowly defined in conservative judicial
jurisdiction.

In the wording of court rulings and doctrinal ap-
proaches to the public interest and to the state’s in-
spection powers, American judges from the first half
of the 19th century attributed life, health, and public
safety as the main goals the country. Simultaneous-
ly, as in the period when put the doctrine of inspec-
tion powers forward as the basis for state regulation
of economic relations, the list of such indisputable
constitutional goals, i.e., public order requirements,
is not fully defined by the U.S. Supreme Court. From
time to time, there are debates in the Court and in the
legal community about whether public morals or the
common good (in judicial terms, «general welfare»
— the General welfare or — the common good) are
related to the primary constitutional goals.

Under the strict judicial procedure, the Court
presumes any restriction of fundamental rights
unconstitutional. The regulation of «fundamental
rights» can only be justified by the highest state in-
terest. For example, a threat to public order from a
criminal offense requires restrictions on the offend-
er’s fundamental rights. Nevertheless, the American
legal system’s public order concept includes the
goals that are usually appropriate for public-legal
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regulation and guarantees of property and personal
integrity. The judicial interpretation analysis is also
complicated because private property and its protec-
tion are considered the highest constitutional value
and indisputable «public interest».

The highest requirement of public order in the
American tradition is protecting fundamental rights
as private rights of natural origin. Hence (in addi-
tion to the fact that the list is not defined textually)
the message of constitutional legitimization, or a
kind of «fundamentalization» of new constitutional
rights. Among these new rights is the right to pri-
vacy, the right to «privacy». This «constitutionaliza-
tion» (turning into a subjective constitutional right)
of privacy with rights derived from it (the right to
euthanasia, the right to abortion, etc.), and met with
opposition from judicial conservatives and part of
the legal community, and society as a whole.

The core of the conservative strategy is an ap-
proach to interpretation. Only those rights specified
in the text or arise from the authors of the Consti-
tution’s intention or original intentions (textualism
and originalism) are constitutionally protected. Ac-
cording to judicial conservatives, they should aban-
don new rights legitimized by applying «due pro-
cess» as a substantive requirement. The state has
to provide them with protection under the «flag» of
justice. Argument — the text of the XIV Amendment
of the Constitution does not have the purpose and
intent of the constitutional requirement to protect a
limited list of rights. Moreover, it cannot safeguard
non-named rights under amendment XI without re-
course to other Constitution provisions.

The arguments of liberal activists, supporters
of abortion, euthanasia, sexual minority rights, and
other new rights were indeed impeccable, as was
the interpretation of the XIV amendment’s provi-
sions. Their main argument is that the combination
of fundamental personal rights and due process re-
quirements in one phrase proves that the Constitu-
tion guarantees all the rights derived from the indi-
vidual’s fundamental rights. There is a point of view
about the division of all individual rights into proce-
dural rights (according to due process and accord-
ing to the provisions of amendments IV to VIII; and
these are also personal rights) and so-called «rights
to self-expression» (religious freedoms, freedom of
speech, press and information). For example, free-
dom of movement, spouses’ divorce, the right to an
old-age pension, etc.

Nevertheless, conservative judges have also
found it difficult to formulate their legal position.
Their usual argument that the constitutional text
does not contain a particular individual right is re-

92

jected because many other rights recognized by the
U.S. Supreme Court, constitutionally legitimized by
applying established doctrinal approaches, are not
mentioned in the text. American author K. Sunstein
noted that with a textual system, it would be neces-
sary to repeal state laws on the use of contraceptives
since there is no indication of this in the text of the
U.S. Constitution. The problem of contraception is
also multi-layered in meaning. Some contraception
methods prevent pregnancy from developing after
conception, which is theoretically a threat to the
right to life. There are grounds for prohibiting con-
traception (Chemerinsky 2010 a: 326). Of course,
it would be extraordinary if recorded some of the
modern rights in 1787.

The right to privacy has been at the center of
discussion over the past decades. The evaluation of
«privacy» by the Russian researcher V. Vlasikhin
deserves attention (V. Vlasikhin, 2000 a:55-58).
«Privacy», in his opinion, refers to all those aspects
of' human life that are subject to absolute legal protec-
tion from any encroachments from outside (whether
by the state or other individuals). This is the intimate
world of a person, the sphere of their relationships,
including family life, beliefs, personal rights, per-
sonal contact, housing, correspondence, reputation,
personal, informal relationships with other people,
religious and political views. American lawyers also
include such concepts as the right of a person to con-
trol «their own living space», «their personality»,
and «information about themselves».

The formation and development of «privacy» are
of interest from studying the U.S. Supreme Court’s
broad interpretative capabilities. Judicial lawmaking
of the Court at all stages, especially during «judicial
activismy», was characterized by flexibility and elas-
ticity. The Court, relying on the IV, XIV, and, to
a lesser extent, IX amendments, formulated a new
constitutional right of citizens, which is not explic-
itly stated in the U.S. Constitution’s text. Of all the
citizens’ rights in the United States, «privacy» is the
most convincing example of implementing the U.S.
Supreme Court’s lawmaking function.

The Institute of the right to non-interference
in private life (the Institute of privacy) has been
formed since the second half of the 1960s. However,
the concept of confidentiality appeared earlier. It is
estimated that such rights are enshrined in Amend-
ments [V to VIII. «Must not violate the right of the
people to guarantee the inviolability of their per-
sons, homes, papers, and property from unjustified
searches and arrests» (IV Amendment of the U.S.
Constitution). The Amendment’s meaning is not
only to proclaim guarantees against criminal pros-
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ecution but also to fix everyone’s right to inviolabil-
ity from state interference in the difficult-to-define
sphere of personal space and private life. If it is a
right, then it must protect it in a substantive sense.

The first critical decision on non-interference in
private life was Griswold v. Connecticut (Griswold
v. Connecticut, 381 U.S. 479 (1965)), where the
U.S. Supreme Court, for the first time, came close
to recognizing the right not to contradict the Con-
stitution. In the circumstances of the case, the law
of the state of Connecticut not only prohibited the
use of contraceptives but also extended to spouses.
Accordingly, any consultation related to the use of
contraceptives was also considered illegal. Because
of two center employees for conscious motherhood
providing information to a married couple about
contraceptives, they were fined by a court decision.
The U.S. Supreme Court, which heard the case on
appeal, declared the Connecticut law unconstitu-
tional. In the conclusion of the Supreme Court of the
United States on this from the mouth of W. Douglas
sounded the following words: «We are dealing here
with «privacy», which is older than the bill of rights
— it is older than our political parties, older than our
education system. Marriage is a union that should
support a specific order of life, not someone’s inter-
ests, a Union that should promote well-coordinated
experience together, not political programs. This
Union should promote mutual loyalty, not economic
or social initiatives...» (The judicial majority repre-
sentative, judge Douglas).

The Supreme Court of the United States in this
decision confirmed the ability of the family to in-
dependently, without state intervention, determine
the order of childbirth. Simultaneously, the Court
found the justification for its decision in many
fragments of the U.S. Constitution’s text, even
though the concept of «privacy» is not used in any
provision. The Court argued that various constitu-
tional guarantees, such as those in the «semitones»
of the U.S. Constitution. The Amendments create
the right to form associations, with the freedom of
such associations as the family to make decisions.
In this sense, privacy is one of these guarantees.
In its ban on soldiers ° camping «in any house» in
peacetime without the owner’s consent, the third
Amendment represents another aspect of this «pri-
vacy», the inviolability of the home... V amend-
ment in its clause on the inadmissibility of forcing
self-incriminating testimony and allows a citizen
to form a «privacy» zone, which the state cannot
force him to give up... All such cases show that the
«privacy» that this case calls for its recognition is
legitimate (Vlasikhin 2000 b: 56).

The Court also based its decision on the IX
Amendment provisions, where there are grounds
for the doctrine of unnamed rights (Zhidkov 1993:
768). Thus, the Court applied a «structural interpre-
tation», invoked several provisions, and recognized
the right to privacy as valid.

In 1973, the Supreme Court of the United States
made one of the most critical decisions (Roe v.
Wade, 410 U. S. 113 (1973)) on the right to abor-
tion. The U.S. Supreme Court, first, to determine
whether fundamental constitutional rights are re-
stricted here, and second, to determine whether ban-
ning abortion is an undefined state interest has tested
state laws prohibiting the right to abortion. In other
words, what is consistent with the Constitution — a
woman’s right to terminate a pregnancy or the obli-
gation to obey the law of the state (state) prohibiting
termination of pregnancy in the name of moral goals
and women’s health?

In privacy, defined the subject of a legal dispute
between activists and conservatives to interpret con-
stitutional principles.

In the 1973 Roe v. Wade decision, the U.S. Su-
preme Court rejected the Texas law banning abor-
tion, but not based on a «light-weight» approach in
the context of the relationship between the Federal
center and the States regarding the balance of their
powers in this area, as was the case with the U.S.
Supreme Court several times before. The «activist»
majority of the U.S. Supreme Court in 1973 argued
that it recognized the right of privacy as a new con-
stitutional right under the prohibition of deprivation
of liberty under the due process clause. The Court
also turned to the clarifying wording of another de-
cision: «...the right of privacy includes the rights
of an individual, whether married or not, to be free
from unlawful interference by the state in matters as
important as the conception of a child» (Eisenstadt
v. Baird 435 U. S. 438 (1972)).

In the Roe decision, when considering the right
to abortion, the Court expressed no overriding (in-
disputable) state interest in preserving the human
embryo at an early stage of development. «The pro-
hibition of abortion becomes an undisputed state in-
terest only if the fetus has formed to such an extent
that it can survive without the mother’s womby, the
Court’s activist majority argued. According to the
main speaker, Judge Blackman, this is due to the
embryo’s transition to another development stage —
the ability to live later. In this case, the deprivation
of life is unacceptable, and the state interest in ban-
ning abortion becomes immutable. Judge Blackman
continued: «But we can’t precisely define this point,
as it could not be determined, in addition to law,
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other scientific areas-medicine, theology, philoso-
phy. We can’t rely on their position either. Judges
do not have the right to decide this issue indepen-
dently (about the critical point)» (Cases and Materi-
als: 478).

According to the prominent constitutionalist L.
Tribe (Chemerinsky 2010 b: 173), it is not the leg-
islator or the Court that should choose whether to
preserve the fetus or have an abortion. A woman,
possibly with the help of a doctor, should select this.
L. Tribe argued that conservatives’ position (human
life begins with the appearance of signs of concep-
tion and the beginning of the embryo) is formulated
not based on a secular morality, medicine, and sci-
entific knowledge. Still, the basis of religious faith.
Moreover, the recognition of life from the moment
of conception leads to the glory of the prohibition of
abortion as an immutable constitutional interest that
cannot be challenged.

However, it is indisputable that the Court’s lan-
guage is not absolute, which has led to a new dis-
cussion of the issue from the 1970s to the present
when the U.S. Supreme Court has chosen privacy
as the object of increasing criticism and modifica-
tion of doctrinal approaches. Attempts to evaluate
the normative value of «privacy» are not complete
(Johnson J. 1989:157-168). The complexity of the
problem is also that the general name combines very
heterogeneous rights, interests, and regulation meth-
ods in various private life manifestations.

Due to the difficulties of reviewing the Roe
precedent, judicial conservatives have developed a
strategy other than textualism — cutting and dilut-
ing new rights. It is difficult to abolish the right to
abortion since the U.S. Supreme Court has repeat-
edly defended many types of the right to freedom
as a fundamental constitutional right (the right to
freedom of movement, to attend Church schools, to
sterilization, etc.). However, they are not mentioned
explicitly in the U.S. Constitution’s text and were
not discussed by its founders. Some arguments go
beyond legal logic but left them out of the brackets
since the judges mostly used standard logic in con-
stitutional debates. From the mid-1970s to the pres-
ent, the U.S. Supreme Court’s position has evolved
towards restricting the right to terminate the preg-
nancy as the primary type of privacy law.

Discussed the issue of turning a fetus into a
viable being in the context of the abortion ban. In
1992, in the case (Planned Parenthood of Southeast-
ern Pennsylvania v. Casey 505 U. S. 833 (1992)) of
Planned Parenthood v. Casey, the Court ruled that
a woman who doubts the choice of a solution must
agree to state authorities’ decision following the law
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in the interests of preserving the child even before
the final formation of the fetus. In other words, it can
prohibit abortion at any time, but as an exception.
For example, if a woman is charged with excessive
responsibility, or, in the Court’s terminology, «im-
proper encumbrance of a responsible decision». Be-
sides, the Supreme Court of the United States agreed
that the establishment in the law of the state of Penn-
sylvania of a «waiting period» of 24 hours for a de-
cision is not contrary to the U.S. Constitution.

Therefore, there was a deviation from the legiti-
macy of the right to abortion, but the U.S. Supreme
Court repeatedly returned to the issues under discus-
sion even after this decision. The Court continued to
derogate from the right to terminate a pregnancy. If
in the Casey decision, the judges allowed that, per
the undoubtedly proven results of medical checks
and the problematic situation of women, can revoke
the right to abortion, then in 2007, in the decision in
the case of Gonzales v. Carhart (Gonzales v. Car-
hart, 550 U. S. 124 (2007)), a new interpretation
followed. In this case, after legislative initiatives of
the George W. Bush administration to tighten proce-
dures for termination of pregnancy, the Court ruled
that if for typical medical reasons, the need to ban
abortion covers a significant number of women in
labor; the state can pass a law restricting the right to
abortion even in the initial stages of pregnancy. The
concept of «partial-birthy included in the legislation,
according to many authors, is not wholly legitimate
and linked to medical expertise. It is used to achieve
a ban on abortion under the pretext of improving the
psychological state. Nevertheless, it ignores the fact
that it is necessary to have an abortion in some cases
to preserve women’s health.

The trend of restriction has not led to the aboli-
tion of abortion rights. Factors such as the change
in the Supreme Court’s composition in the early
2000s, when the U.S. Congress approved the ap-
pointment of two opponents of the abolition of pri-
vacy, and the uncertainty of public opinion and the
main political forces on this issue played a role. In
the U.S. and even more in other countries where the
level of medicine is lower. Women’s health issues
related to the state of health care in the country, the
availability of medical services and contraception in
a broad sense, and the level of sexual literacy are
increasingly coming to the fore. Nevertheless, we
repeat that the peculiarity of the standard technolo-
gies of the U.S. Supreme Court and the impossibil-
ity of «simple» cancellation of precedents, the dura-
tion and doctrinal validity of the previous strategy
of the U.S. Supreme Court to legitimize the right
of privacy, are significant reasons for preserving the
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right to abortion. Judicial conservatives, in our opin-
ion, prohibit the right to abortion; it would be nec-
essary to decide not using the methods of text and
tradition but using judicial lawmaking. The abortion
ban is deduced from the recognition of «non-legal»,
external, as R. Posner defined factors as the main
ones. The ban can be constructed by an allegorical
interpretation and judicial interpretation of the pro-
visions, such as social aspects and religious values
being highlighted. Nevertheless, this could backfire
on the conservatives in Court. After all, they are cat-
egorically against «speculation» and non-interpre-
tivism as ways of judicial lawmaking.

There is not much else in the U.S. Constitution
that would logically confirm the conservative po-
sition of justices like Antonin Scalia and Clarence
Thomas. The political factor also plays a role. Thus,
according to E. Chemerinsky, judicial conserva-
tives’ arguments are based on not only textualism
and the need for self-restraint and not only on the
protection of property and business. Judicial conser-
vatives are forced to consider the positions of the
U.S. Congress and the U.S. President, insurance
companies, social protection authorities, and vari-
ous groups of the population, including minorities,
who are subjected to discrimination.

The institution of privacy includes norms gov-
erning the issue of recognizing the rights of indi-
viduals belonging to sexual minorities and, in the
context of privacy, to same-sex marriage. There
has been a modified application of the doctrinal
interpretation of privacy. For a very long time, the
U.S. Supreme Court opposed recognizing such
rights as the rights of a social group; therefore,
the Court’s decision was controversial. On the
one hand, the U.S. Supreme Court, and in its pre-
dominantly conservative composition, recognized
the new law as consistent with the U.S. Consti-
tution. On the other hand, the Court recognized
the constitutional right to same-sex marriage with
significant restrictions.

In 1986, at the height of Reaganism, the U.S.
Supreme Court refused to recognize the right to non-
traditional sexual relations as a fundamental right.
Note that U.S. President Ronald Reagan, like most
members of the Republican Party, as opposed to sex-
ual minorities’ empowerment (Bowers v. Hardwick
478 U. S. 186 (1986)). In the Court’s opinion, the
law does not have a unified interpretation with the
right to privacy. Albeit with reservations, the major-
ity of the judiciary upheld Georgia’s homosexuality
and lesbian law. By defining couples’ relationships
as «sodomy», the Court specifically emphasized that
such sexual encounters were generally illegal and

prohibited by 13 states in 1971 when introduced the
Bill of Rights.

However, the 2003 decision in Lawrence v.
Texas recognized the rights of individuals with non-
traditional sexual orientation to engage in intimate
relationships (without marriage). Revision of the
1986 precedent begins. Majority rapporteur, Judge
Anthony Kennedy emphasized that the rights of per-
sons of nontraditional sexual orientation are based
on the recognition of the freedom and dignity of all
as free citizens (Lawrence v. Texas, 539 U. S. 558
(2003).

However, the U.S. Supreme Court did not rec-
ognize this right as a fundamental right; many re-
strictions accompanied the decision. Thus, it did not
identify the state’s corresponding goal (interest) to
protect homosexuality and lesbianism as a dominant
interest. Consequently, state laws that impose bans
on this group of individuals do not apply, the U.S.
Supreme Court said, verification by the strict pro-
cedure. The Court noted that instead of a rigorous
verification procedure, the laws regulating members
of this social group’s rights are checked based on
«reasonablenessy, as it would be with non-funda-
mental rights that do not contradict the Constitution.
Only if there is the expression «legalized» discrimi-
nation against sexual minorities (in public institu-
tions, at work, etc.), the procedure for strict verifica-
tion of the relevant regulatory Act is applied. The
Court still (2017) does not assert that the right to
engage in same-sex sexual contact is fundamental.
Consequently, the U.S. Supreme Court (SCOTUS)
upholds the relevant state laws to the extent that
they do not exceed the reasonableness test. As a re-
sult, many state laws maintained several restrictions
against people of nontraditional social orientation.

Since recognition as a «fundamental right» did
not occur, the Lawrence precedent was a so-called
«defective precedent», from the point of view of
liberal activism. However, in our opinion, lib-
eral activists in judicial robes do not take modern
American society’s realities, the negative social
consequences, including for the child’s psyche,
into account. By 2014, most U.S. states had passed
laws prohibiting discrimination against sexual mi-
norities and approving same-sex marriage. The U.S.
Supreme Court on June 26, 2015, in its decision in
Obergeffel v. Hodges (and other choices), recog-
nized the right of same-sex couples to marry. Ar-
gument — section 1 of the XIV amendment on due
process guarantees (https://www.supremecourt.gov/
opinions/14pdf/14-556_3204.pdf). In terms of ju-
dicial strategy and the doctrinal rationale for due
process, the conservative majority has become a
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minority due to Justice Anthony Kennedy’s defec-
tion to non-interpretivism and sexual minority rights
advocates.

The lawmaking activity of the U.S. Supreme
Court includes another area of regulation — the right
to euthanasia. This is a difficult question, referred
to in popular literature as «the right to die». In U.S.
legal practice, the right to euthanasia is often ac-
companied by a strict definition of «right to assisted
suicide».

The law itself as a derivative of privacy has been
debated in the United States for several decades and
has been extraordinarily active since 1973. The sub-
ject of disputes is recognizing or rejecting the right
to leave life due to the unbearable suffering of in-
curable patients who are conscious and confirm the
choice by relatives and doctors.

The first Court of Appeals district XI 1997
(D.C.) in Vacco v. Quill held that privacy includes
the right to medical assistance of death with a ter-
minal illness and a conscious request of the patient
(Vacco v. Quill 117 S. St. 2293 (1997)). Reason: the
provision of equal protection of laws is not relevant
to this right, so it is possible to apply a soft verifica-
tion procedure and, consequently, allow euthanasia
as an exception. Nevertheless, in 2002, the second
circuit court of appeals (New York State) explicitly
prohibited the right to medical assistance in the event
of death. The revised the decision’s basis: the right
to euthanasia contradicts the judicial constitutional
doctrine of equal protection by law. The following
arguments justified this decision. The first argument
is that the artificial life support system for a patient
in a coma makes it possible to pass away with dig-
nity. However, most Americans are not provided
with such a scenario, so it is impossible to ensure
equality before the law. Recognition of such a right
would violate the U.S. Constitution, something that
would violate equality. The second argument of the
New York Court of Appeals is that allowing such
actions can be a way to facilitate suicide. Moreover,
as a justification, one of the judges said that lifting
the ban in such conditions would be equivalent to a
so-called «invitation to suicide».

The difference in the legal positions of the circuit
courts of appeals in most cases is the basis for con-
sideration of the issue in the U.S. Supreme Court.
The Supreme Court of the United States, having
considered the possibility of Glucksberg, refused
to recognize the right to euthanasia as fundamental
and stressed that «...in all civilized countries, it is a
crime to assist in suicide» (Washington v. Glucks-
berg 117 v. S. Ct. 2258 (1997)). The Court applied
a method of interpretation typical of the «school of
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the political process»: «This is such an important
decision that the U.S. Congress should make it as an
expression of the will of the people... this decision
should not reflect the judges © preferences» (Ibid. P.
577). Judge brewer (speaking with the same opin-
ion) he clarified that the decision does not mean
legitimation of the right to a dignified end of life,
but leaves questions about physical and moral tor-
ment. Cannot assess the right to end one’s life on the
principle that a fundamental right is not an absolute
right. «Our Court does not take into account the un-
bearable suffering to which some incurable patients
are subjected» (Cases and Materials... P. 561). And
other judges concluded that the issue of euthanasia
needs further consideration.

Indeed, the number of supporters of eutha-
nasia is growing. The Court ruling referred to an
«ingrained tradition» as an argument for banning
euthanasia for terminally ill people who are suffer-
ing. It is complicated for judges to reject life and
death as a fundamental human right if they do not
apply to religious philosophy. The right to choose
is denied, but the right to life is transferred from the
individual to the state and the nation to politicians
and legislators. According to E. Chemerinsky, when
the Court moves the right to life to politicians, the
state’s interest disappears as an insurmountable in-
terest. Such a claim must be constitutional and exist
against the will of politicians. According to the logic
of constitutionalism, the right to life and death un-
der natural origin is inviolable. When an incurable
patient experiences unbearable suffering, it is neces-
sary not only to turn to an abstract tradition that does
not coincide with the modern needs of morality and
law, state, and religion. The Court did not conduct
such an analysis.

In 2014-2017, we should note the continuation
of state legislatures’ attempts to pass euthanasia
laws. In four states (Oregon, Washington, Vermont,
Montana), they remain in effect pending a U.S. Su-
preme Court review of their constitutionality. Vari-
ous circumstances, including the Court’s incom-
plete composition after the sudden death of Antonin
Scalia, made it impossible to make a responsible and
legitimate decision. In March 2017, at the sugges-
tion of Donald Trump, the U.S. Senate approved a
new conservative Supreme Court judge, who took
Antonin Scalia — Neil Gorsuch. Besides, after some
«shifty towards the moderate non-originalist posi-
tion of Judge Anthony Kennedy, with eight judges,
the reality for some time was a «stalemate» situation
with the voting.

The entire Court (since April 2017) has again
turned into a «super-legislature» and performs law-
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making functions. However, this depends on many
factors and the formation of the corps of judges and
their views. Leaving aside forecasts in the direction
of realities, it should be admitted that if before 1973,
the Court was inclined to recognize types of rights
derived from privacy. After 1973, the erosion of pri-
vacy rights begins. As for the U.S. Congress, it has
intensified the departure from the previous strategy
of protecting citizens’ rights and new rights due to
the balance of political forces in this organ of state
power.

The transition of the U.S. Supreme Court to
restrictions on procedural rights has become one
of the foundations of judicial conservatism. This
trend’s realization meant the consistent erosion of
due process’s guarantees, which was one of the U.S.
Supreme Court’s achievements in the 1950s and
1960s.

The main intention of conservative judges is to
abandon the due process clause’s broad interpreta-
tion, thereby undermining the concept of judicial
activism and U.S. citizens’ constitutional right to ju-
dicial protection. First, by disabling both a provision
(principle, doctrine) to protect a wide range of rights
under most of the Bill of Rights amendments. Sec-
ond, as a substantive and not a «purely» procedural
requirement. Thirdly, as a requirement for political
power and the state to adopt laws appropriate for
citizens and social groups’ rights. Fourth, the aim
is to disclaim the application of due process (legal
justice) as a basis for the expansion of the list of
ownership by the U.S. Supreme Court as referred to
as fundamental rights or as derived from fundamen-
tal rights.

Since it is impossible to directly cancel the re-
sults of previous activities due to the rule of common
law and the recognition of precedent as a source of
direction, the conservative leadership has chosen a
strategy of erosion of citizens © procedural rights in
the main areas of constitutional regulation.

The conservative approach has changed almost
every area of constitutional law. The conditions for
implementing judicial guarantees of citizens who
have suffered damage from large corporations’ ac-
tivities have worsened. The Court imposed restric-
tions on protecting consumer rights by reducing the
coefficient of the so-called «punitive compensation»
within the institution of «punitive damages». The
Court took the position of abolishing constitutional
guarantees to participants in contractual relations
as a «weak side», for example, in labor relations.
The strategy of restricting rights affected the rights
of «vulnerable» categories of citizens. The Supreme
Court recognized the compulsory transfer of citi-

zens who suffered from the deprivation of benefits
to private arbitration bodies, not to the courts, as
mandatory to the Constitution. Not only is the rather
abstract principle of responsibility of the authorities
to society undermined; under the threat of the use
of a civil lawsuit in relations between citizens and
government officials.

Two basic requirements follow from the concept
of a civil claim: the right to compensation for dam-
age and the obligation to restore the violated right.
The application of civil action against government
officials and employees remains at the center of dis-
cussion in the U.S. Supreme Court during the period
of judicial conservatism. The principle of equality
of subjects in a civil dispute is questioned, as is the
possibility of a claim against the authorities and ad-
ministration.

Conservatives in the U.S. Supreme Court can-
not overturn the application of civil action to the
relationship between government and individuals.
Therefore, they employ a strategy of slowly de-
stroying this vital right, using sophisticated tactics
here too. The tactics are selective to applicants from
various social groups (Mobil Oil Exploration v. the
United States 530 U. S. 604 (2000)). In this case,
with the participation of a large corporation, the
Court, in its decision, recognized the legality of the
waiver of sovereign immunity and the legitimacy of
the corporation’s financial claims against the gov-
ernment.

The concept of a civil suit is rarely applied to the
categories of the least protected citizens, pensioners,
students, women, disabled people, all recipients of
benefits who are harmed due to errors of officials and
discrimination. E. Chemerinsky cites an example of
lower courts’ attempt to protect a disabled person’s
rights who tried to get a job with a decent salary cor-
responding to his skills and abilities but was refused
based on age criteria. The U.S. Supreme Court has
affirmed (in an appeal against a lower court ruling)
that you cannot sue the state if you are fired due to
age (Kimel v. Florida Board of Regents 528 U. S.
(2001)).

In a 2009 decision, in the case of 14 Penn Plaza
v. Pyett, the U.S. Supreme Court dismissed an old-
age Union member’s claim (14 Penn Plaza v. Py-
ett, 129 S. Ct. 1456 (2009)). He has been rejected
even though under the Fair Working Conditions Act
of 1938, the service workers’ Union has the right
to keep a worker at retirement age. The Court con-
tinued to apply a controversial rationale of «good-
will» by the state to an employee’s acceptance of
a claim in another case (Alden v. Maine, 527 U. S.
706 (1999)). Employees demanded overtime pay for
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overtime per federal law. The decision of the U.S.
Supreme Court: without the consent of the state, the
claim cannot be considered, including based on the
requirements of federal law following the doctrine
of sovereign immunity. Often, the Court rejected
claims under the pretext of the impossibility of rely-
ing on the law and precedent and formulating a posi-
tion on the law. The Court again called the best way
to resolve a labor dispute is the assistance of private
mediators, which indicates an infringement of the
right to judicial protection.

Therefore, there was a restriction on the right
to judicial protection in claims against the possibil-
ity of applying to the Court with a lawsuit against
public authorities. The activity of the U.S. Supreme
Court has led to a narrowing of the chances of chal-
lenging decisions in the interests of big business and
the state elite (establishment). At the same time,
doctrinal approaches have changed.

Let us turn to one of these approaches, the doc-
trine of «sovereign immunity». It is based on the
principle extracted from English Law, which in the
popular presentation sounds: «The king can’t be
wrong». The regulation forbade the filing of law-
suits against the monarch, the state, or officials, even
if they act in contradiction with the law. But this
principle is archaic, and the U.S. judicial practice is
dominated by another one, about the responsibility
of authorities and public administration before the
law in violation of citizens ‘ rights and damage to
them. From this perspective, applying the doctrine
of sovereign immunity undermines the fundamen-
tal constitutional principle enunciated in the U.S.
Supreme Court’s decision in Marbury v. Madison.
«The essence of civil rights and liberties includes
the right to be protected by law, regardless of by
whom or when it is harmedy», the Marshall Court
ruled in 1819 (Marbury v. Madison, 5 U. S. 137
(1803)). First of all, private law principles’ consti-
tutional significance is the focus of equality of sub-
jects — participants of legal relations contradict the
code (in this sense archaic) of sovereign immunity.

M. Dorf convincingly refutes the judges’ argu-
ments with conservative views in the U.S. Supreme
Court, referring to their methodology. From the
standpoint of originalism, as for the adherence to
tradition and the original interpretation, the actual
arrangement did not include the doctrine of sover-
eign immunity, he recalls. There was no discussion
of sovereign immunity in the Constitutional Con-
vention if that makes it pointless to rely on original-
ism and the founding fathers’ original intentions.

Concerning arguments based on textualism, the
U.S. Constitution is silent about granting states the
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privilege of sovereign immunity. We must agree
with M. Dorf that «not a single provision of the U.S.
Constitution, including the text of the 11th Amend-
ment, referred to by judicial conservatives, does not
mean prohibiting citizens from applying to the court
of their state with a damage claim». But to inter-
pret this way, one will have to use the sophisticated
method of non-interpretivism inherent in liberal ac-
tivists, that is, ignore the text and the original inten-
tion. That is, to refute the textually exact meaning
of Amendment 11 to prohibit lawsuits against states
in federal courts only for citizens of other countries
and foreigners, but not for citizens of their govern-
ment. This is even though this Amendment’s pur-
pose is to prohibit citizens’ filing of claims in fed-
eral courts from citizens of other states, but not from
their citizens.

This is how the U.S. Supreme Court, with a very
dubious, similar to the most daring examples of ac-
tivists, interpretation, did in 1890 in the judgment
in the case of Hans v. Louisiana. The Court then re-
fused to follow the text. Moreover, he replaced the
narrow interpretation of sovereign immunity as act-
ing exclusively against citizens of other states and
foreigners with a broad understanding of the text of
the 11th Amendment. This meant that citizens of
other countries and citizens of their nation were pro-
hibited from suing state authorities in federal courts.
Judge A. Kennedy, one of the attentive interpreters
of the U.S. Constitution, not distinguished by liberal
approaches and joining the conservatives in most
decisions, was forced to declare that the principle of
sovereign immunity was derived not from the 11th
Amendment, «but from the structure of the Consti-
tution as it is were accepted». The notion of «consti-
tutional structure» in justifying a specific provision
on sovereign immunity is unconvincing. For exam-
ple, the principle of the supremacy of federal Law
from Article 4 of the U.S. Constitution is a structural
element that does not provide grounds for a broad
interpretation of sovereign immunity. Therefore, the
impossibility of following textualism and original-
ism on the issues of sovereign immunity in the U.S.
Supreme Court testifies to the flaws of the conserva-
tive methodology. Nevertheless, the conservatives’
use of «activist» methods also became a manifes-
tation of opportunism and dependence on political
factors.

The Opinion of E. Chemerinsky: «If judicial
conservatives are honest in their commitment to
textualism and originalism as the basis of interpre-
tative methodology, then they should recognize the
absence of a provision on sovereign immunity in the
Constitution». «Otherwise, with the continuation of
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the broad interpretation of sovereign immunity, ac-
cording to the author, the responsibility of the au-
thorities to the people is undermined».

At the beginning of the new century, the U.S.
Supreme Court sought to change the previous doc-
trinal approaches to procedural guarantees, in par-
ticular, to limit the rights of participants in criminal
proceedings.

First of all, this is the restriction of the right to
go to Court with claims against officials who have
violated the rights of those under investigation and
accused, and the erosion of the doctrine of «exclu-
sion of evidence» (illegally obtained by police and
investigators).

It must be admitted that in many cases, the ba-
sis for authoritarian approaches and restrictions on
rights in the actions of the U.S. Supreme Court was
the position of the «political authorities» — the U.S.
President and the U.S. Congress, their criminal law
policy pursued to combat crime. The problem of
crime in the United States has been one of the most
acute and caused great public outcry. Concern about
high crime rates leads to attempts to identify causes
and gives rise to different views on how to solve the
problem. Objectionable is the tendency to humanize
criminal law that emerged in the 1960s. Right-wing
conservative political forces demanded tightening
criminal legislation at many historical development
stages and extending all new legal regulation areas.
The position of the Conservatives on the doctrine of
«exclusion of evidence» was formulated by Presi-
dent Ronald Reagan and his entourage: «... the fact
that the culprit can be exempted from criminal lia-
bility is much worse, the «excesses» associated with
obtaining evidence of guilt». R. Reagan gained wide
popularity by attacking judicial activism, «excessive
guarantees and indulgences to criminals». The criti-
cism was carried out with an eye to the adoption of
stringent criminal laws. About 20 bills of R. Reagan
passed the stages of consideration in Congress, and
the President signed almost all. Thus, the Organiza-
tional Crime Control Act of 1984 weakened and un-
dermined the right to bail. Simultaneously, the U.S.
Supreme Court put forward strange arguments that
even if the suspect does not pose a public danger, he
cannot be dangerous in the future.

The fight against terrorism has given a new im-
petus to legal conservatism due to the tightening
of criminal law policy. In 1996, it adopted the law
on combating terrorism and the effective use of the
death penalty. In amendments to this law, the U.S.
Congress abolished the right of accused of terrorist
activities to go to federal courts. According to the
2001 Patriotism Act, adopted by the U.S. Congress

to fight terrorism, among other areas, there was a
tightening of procedural aspects of investigating
new types of crimes; the concept of «federal crime
related to terrorism» appeared. The population’s
particular discontent was caused by the massive
introduction of wiretapping and electronic surveil-
lance. In 2005, the federal law on combating terror-
ism was extended until June 1, 2015. Discussions
are continuing on new measures, including anti-
immigration measurements, in the spirit of this Act.

Criminal law is the responsibility of the states.
Since the 19th century, there have been attempts
to codify at the federal level, but they are far from
being implemented. Simultaneously, in the field of
criminal procedure relations, the role of the federa-
tion and the U.S. Supreme Court is more significant
(Kozochkin 2007: 478). By interpreting legislation,
filling its gaps, correcting shortcomings, federal
courts in this area are engaged in lawmaking. The
Court initiates and stimulates new approaches that
directly affect the constitutional rights of the indi-
vidual. The U.S. Constitution and the U.S. Supreme
Court’s interpretations of criminal procedural re-
quirements and precedents are essential sources of
constitutional and criminal law.

Defined the U.S. Supreme Court’s strategy un-
der the chairmanship of E. Warren in the criminal
procedural sphere as a «model of due process». Be-
sides, the U.S. Supreme Court’s design was carried
out to ensure the unity of criminal law, the judicial
system, and the coordination of legal policy to pro-
tect citizens’ rights.

It is necessary to highlight two goals of the strat-
egy of judicial conservatives in the criminal law
sphere. First, to rethink the legacy of the «era of
activismy, that is, the Warren Court’s strategy that
went beyond focusing on protecting due process. In
several 5th and 15th Amendments due to process
decisions, the Supreme Court in the 1960s achieved
the extension of procedural guarantees to the states,
considered by judicial conservatives, to violate the
states’ rights.

Secondly, the conservative forces sought, to-
gether with the political branches, to achieve a re-
duction in crime by tightening legislation and cut-
ting procedural guarantees. During the reign of the
Republican administrations (R. Nixon, R. Reagan,
both Bushes), the opinion was spread that the reason
for the high crime rate was the judicial activism of
the U.S. Supreme Court chaired by E. Warren and
W. Berger in the 60s and 70s of the 20th century.

During the subsequent twentieth century, the
U.S. Supreme Court considered that illegal police
actions could negatively affect the court decision.
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The goal was to prevent police brutality and prevent
the practice of violating suspects’ rights and accused
persons. The ruling of the U.S. Supreme Court in
Miranda v. Arizona was crucial (Miranda v. Arizona
384 U.S. 436 (1966)). Evidence obtained by police
officers who failed to comply with such rights as the
right to refuse to testify, the right to a lawyer and
the right to an interpreter during the investigation
stage, and other investigative actions were declared
illegal under the V amendment’s prohibition of self-
incrimination during testimony. Besides, the Court
here, taking into account the use of unlawful meth-
ods by the police against H. Miranda (although He
was guilty of rape, besides with repeated criminal
acts), applied the provisions of the XIV amendment
as related in the sense of protecting constitutional
guarantees with the requirements of the V amend-
ment, continuing the line of the Mapp case. The
Court ensured that the bill of rights was incorpo-
rated with the provisions of the fourteenth Amend-
ment. During those decades of the 1960s and 1980s,
American police used less illegal methods.

Judicial conservatives have continuously criti-
cized these decisions, especially the Miranda prece-
dent. In recent decades, they have achieved a partial
repeal of the Miranda rules in several decisions (For
example, in the judgment in Arizona v. Evans 514
U.S. 1 (1995)).

According to judicial conservatives, the War-
ren Court went too far in protecting the rights of
criminal defendants, which was one reason for the
increase in crime in the country.

I completely disagree with the opinion of judi-
cial conservatives that the Warren Court went too
far in protecting the rights of criminal defendants.
This suggests that judicial conservatives are trying
to undermine the accused’s rights in criminal pro-
ceedings to put them behind bars without any evi-
dence.

During the democratic administration of Barack
Obama (2009-2016), the United States President
and Congress remained passive concerning the nu-
merous manifestations of police brutality and pa-
tronage of ill-treatment of accused’ ill-treatment
persons on the ground. The limitation of opportu-
nities to obtain judicial protection for victims from
the actions of the authorities became obvious. Ac-
cording to E. Chemerinsky, restricting the rights of
the accused is erroneous because, at the same time,
constitutional rights are violated. The essence of
the issue is that police arbitrariness and restriction
of suspects’ rights and persons under investigation
cannot reduce crime and eliminate its causes. Still,
they do lead to a limitation of constitutional rights.
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The violation of the accused and suspects’ rights
at the beginning of the new century is becoming an
important public issue. The reason is the search for
a model of fighting crime and the increased cases
of police arbitrariness against the background of a
shift towards a repressive model of criminal justice.
Describe this picture of police brutality can be an
example of an African American George Floyd. On
May 25, 2020, George Floyd died after a white Min-
neapolis police officer, Derek Chauvin, pinned his
neck with his knee to the asphalt and held him in
this position for almost 8 minutes while Floyd lay
face down on the road. Police officers Thomas lane
(African American) and J. Alexander Kueng (white)
also helped hold Floyd, while Tu Tao stood by and
watched. Floyd’s arrest occurred in Powderhorn
(Minneapolis, Minnesota) on suspicion of paying
for a pack of cigarettes purchased at a store with a
fake $ 20 bill and was recorded by several observ-
ers on their phones. Videos of Floyd repeatedly say-
ing, «I can’t breathe», were quickly shared on so-
cial media and broadcast by the media. It is known
that George Floyd began to utter the phrase «I can’t
breathe» even before he was knocked to the ground.
The four police officers involved were dismissed the
next day and were later arrested.

The FBI launched an investigation into the death
at the Minneapolis police department’s request. At
the same time, the Minnesota Bureau of Criminal
prosecutions investigates whether there were viola-
tions of Minnesota laws, including the use of force.

It is essential that police repressive and exces-
sive actions were mainly characterized by a stricter
approach to youth from national minorities. They
have used illegal methods against this social group,
such as planting drugs.

One of the U.S. Supreme Court’s deviations
from the constitutional guarantees of participants
in criminal proceedings is modifying the Fourth
Amendment’s application. This Amendment guar-
antees the interference of public authorities, includ-
ing the police, in private life. The fourth Amend-
ment requires sufficient grounds for detentions
and searches. The interpretation of part IV of the
Amendment (a combination of words) since the
beginning of the XX century has been that police
intervention, in the form of searches and temporary
detention, requires justification by real facts, cred-
ible reasons, and otherwise, the methods are illegal.
For some time, the only exceptions to the guarantees
against unlawful intrusion were the Prosecutor’s
sanction and the criminal’s pursuit.

However, the modern U.S. Supreme Court is
gradually moving away from this interpretation,
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which creates the ground for police abuse. In Muel-
ler v. Mena in 2005, the Court expanded the police’s
ability to conduct unjustified, unauthorized search-
es, and arrests (Mueller v. Mena, 544 U. S. 293
(2005)). In another decision, the Court found that
unsecured checks of suspicious persons on the street
were legal and consistent with the U.S. Constitution
(to stop and frisk). The judges concluded that if a
police officer sees a person who has changed travel
direction, it is enough to check documents and iden-
tify them. Refusal to identify a person, according to
the U.S. Supreme Court, is grounds for detention. If
the suspicions are unjustified, and the police actions
were rude and degrading, then the victim’s appeal to
the Court almost does not lead to a positive result —
the judges’ side with the police.

Among the cases considered by the Court in the
2007-2008 session, the public drew attention to sev-
eral of them. For the first time in almost 70 years,
the Court took up interpreting the second constitu-
tional Amendment on the right to bear arms. In an
inherently conservative decision, District of Colum-
bia v. Heller, the justices, by a majority of just one
vote, considered unconstitutional the Federal dis-
trict of Columbia’s status, which required residents
to obtain licenses for any small arms. Moreover, the
owners had to keep it unloaded and locked in a safe
place. The late U.S. Supreme Court Justice Anto-
nin Scalia, who made the decision, did not consider
that the Amendment only applies to the militia as an
organized formation, but rather authorizes an indi-
vidual citizen’s right to bear arms self-defense.

However, it was recognized that legislatures
could restrict the rights of certain groups at risk
(criminals and the mentally ill), as well as the use
of those types of weapons (for example, bullets) that
did not exist at the time of the adoption of the con-
stitutional Amendment, i.e., at the end of the XVIII
century.

Cases attract increased public attention related
to the application of criminal procedure rules. In
the decision in Georgia v. Randolf (2006) prepared
by D. Souter and adopted by five votes in favor and
three against, a police search of private premises
without the authorization of a judge and if there was
an objection from at least one of the residents was
found to have no legal consequences. The evidence
found could not be used against the tenant who ob-
jected, which was argued by the IV constitutional
amendment on the home’s inviolability. It is shown
that the accepted interpretation differed from the cir-
cumstances of the case Illinois v. Rodriguez (1990)
when one of the tenants gave consent to the search

in the absence of another tenant — then such an in-
vestigation was recognized as lawful. Chief justice
of the United States Supreme Court John Roberts
expressed a different opinion, noting that his col-
leagues’ decision to limit the police’s ability to
counter domestic violence. He also pointed out that
the Fourth Amendment is not relevant since the per-
son who shares a room with someone refuses to pro-
tect their privacy, since their cohabitant can consent
to its invasion. Justices Scalia and Thomas also sup-
ported the minority opinion.

The American authors draw attention to a
change in another doctrinal approach that follows
from Amendment IV. Back in the first half of the
20th century, the U.S. Supreme Court decided that
the police were not allowed to invade a home at their
will at any time. The Supreme Court in 2006, in a
decision in Hudson v. Michigan, took the position
of restricting the rights of citizens according to the
well-known doctrinal method of police actions «to
knock and announced». The Supreme Court of the
United States agreed that the police do not violate
the right to inviolability of the home and other rights
if immediately after the words «Open, the police»
begins to break down the door, even if there was
no reason to do so (Hudson v. Michigan, 547 U. S.
586 (2006)). Supreme Court argument: suspects can
be dangerous (even if they are not now) potentially
in future actions. In this precedent, the concept of
a «potential criminal» appeared, which is unaccept-
able because, without being a criminal, an individu-
al can be deprived of rights.

In this original article, considering the U.S. Su-
preme Court’s conservative ideologist should be
emphasized that with the coming to power of Don-
ald Trump, the U.S. Supreme Court has become
an even more conservative ideological balance the
highest state power. The current President of the
United States immediately appointed three justices
of the Supreme Court of the United States with con-
servative views.

This is due to the death of U.S. Supreme Court
Justice Ruth Bader Ginsburg, who died on Septem-
ber 18. She was 87 years old.

President Bill Clinton appointed Ginsburg to
the position in 1993. She belonged to the liberal
wing of the Supreme Court and was the second
female justice of the U.S. Supreme Court. In this
position, she fought against gender discrimination
and defended women’s rights. In particular, she
promoted equality for men and women in pay and
access to education and advocated for women’s
rights to abortion.
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Increasing Support for the Chamber
Since Chief Justice John Roberts and Justice
Samuel Alito joined the Supreme Court, the
Court has ruled for the U.S. Chamber of
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U.S. Supreme Court Justice Ruth Bader Ginsburg
(1993-2020)

Before her death, Ginsburg told her granddaugh-
ter that she wanted her replacement to be appointed
as the next President.

«My most fervent wish is that will not replace
me until a new President is appointed», said Ruth
Bader Ginsburg.

Ruth Bader Ginsburg knew that the Trump ad-
ministration was a potential threat. She knew that
the Trump administration would do everything pos-
sible to promote its nominee to the Supreme court
and change the balance of power in favor of Repub-
licans. By the way, the first contender for Ruth’s seat
of trump’s choice is Neil Gorsuch, whom liberals
despise for supporting Evangelical Christians. The
evangelists were those pastry chefs from Colorado
who refused to bake cakes for same-sex weddings.
Another candidate, Brett Kavanaugh, was accused
of sexual harassment, and one of his victims was
psychology Professor Christine Blasey Ford. The
latter had to speak at a public hearing and tell how
Kavanaugh tried to rape her.

Despite Ruth Bader Ginsburg’s fears, the Trump
team pushed through their candidate just 42 days be-
fore the election. Justice Amy Coney Barrett of the
United States Supreme Court took Ginsburg’s seat
with conservative views. Barack Obama was not al-
lowed to choose a candidate as many as 11 months
before the 2016 election. This is important because
an elected Supreme court justice can remain in this
position for life-like Bader Ginsburg. And he will
devote his service either to protecting minorities or
destroying the civil rights that were so hard-won.
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Conclusion

Conclusion the study of the U.S. Supreme
Court’s legal activities in the second half of the
20th and early 218t century can identify two main
areas: judicial activism, judicial law admission,
and judicial conservatism in the form of judicial
conservatism self-restraint. We have to note the
legal uncertainty, and to a certain extent, not quite
the legal nature of these concepts, established in
American lawyers’ lexicon.

Judicial activism criticized continuously for
the ideological and political component and devi-
ation from the U.S. Constitution’s letter. The U.S.
Supreme Court, especially the Warren Court, in
the opinion of judges with conservative views,
pushed back the objective doctrine-based «stare
decisis», the justification of decisions based on
non-legal (political and other) goals, guided,
among other things, the protection of the interests
of various social groups, elitist groups or protest
movements, seeking the constitutional legitimi-
zation of all new rights contrary to the duty of
judges to follow judicial self-restraint, the text of
the Constitution U.S., not non-legal factors.

In the past three decades, judicial conserva-
tives’ work has also gained judicial activism
signs, with their advantage in the U.S. Supreme
Court, but only with the opposite vector. The
conservative majority’s goal is to dismantle the
achievements in the 1937-1970s, results of judi-
cial lawmaking, a return to the apology of legal
formalism, modification of doctrines in the direc-
tion of a return to a narrow interpretation of the
provisions of the Constitution.

The doctrine of judicial self-restraint can only
be explained on a superficial basis as a means
against the politicization of judges. Its purpose is
not to renounce judicial lawmaking; the real in-
tention is to revise constitutional principles’ inter-
pretation. There is no doubt that some of the jus-
tices seek to achieve conservative political goals
in the style of politicians like R. Reagan and J.
Bush Jr. (they also offered to the Senate majority
of the current composition of judges of the U.S.
Supreme Court).

The policy-law ingemination of judicial self-
restraint and judicial minimalism is as follows.
Social justice is unattainable, and actions in this
direction are not entirely consistent with consti-
tutional principles, from the point of view of ju-
dicial self-restraint, procedural justice, and legal
equality, which creates equal opportunities (a dif-
ferent idea of equality of opportunity in J. Rawls

and R. Dvorkin, allowing the so-called unequal
treatment of equality).

In the author’s opinion, recognizing the im-
portance of procedural equality and procedural
justice, he comes to a different assessment of the
vector of American law development.

Not only the U.S. Supreme Court but also the
U.S. Congress will not be fair because of the un-
equal representation of social groups in Congress
and the rigid attachment of judicial methodology
to natural justice. Conservative judges who refuse
to protect citizens as representatives of «vulner-
able groups» discriminating against members of
these groups who do not adequately enforce pro-
cedural rights (examples of this are given in this
paper) create such unequal opportunities. These
unequal possibilities are challenging to eliminate.

The American author S. Lindquist and other
authors, for example, R. Posner, speak about the
more significant influence of non-political factors
on judicial decision-making. Applying the con-
cept of «institutional» is non-political activism.
Institutional activism refers to the judicial justi-
fication (measured and by the vote of judges) to
preserve the existing institutions of society and
the state and maintain the status of the federation
and the states’ powers. Institutional activism is
characterized by the abandonment of the function
of judicial lawmaking, the preservation of the pri-
ority of governments in the field of common law,
and unconditional guarantees are fundamental
rights of private property, etc.

However, a new problem arises: it is almost
impossible to separate «institutional activism»
from judges’ ideological and political activism
with sufficient certainty, as the American authors
acknowledge. Theoretically, when U.S. Supreme
Court justices waive constitutional restrictions in
the form of a duty under Article III of the Con-
stitution to be considered solely under common
law and the law of fairness, they open the way for
judicial legalization that, frankly speaking, is not
the best and not the best option for legal stability.
This increases the amount of «political» belong-
ing to the political branches and the courts’ pow-
ers. The erosion of the «threshold» (requirement)
of procedural guarantees through expansive inter-
pretations is indeed a feature of judicial activism
and the appropriation of the function of judicial
lawmaking. Hence the narrow conservative inter-
pretation.

Nevertheless, there is no other consequence of
the current commitment to narrowly interpreting
due process as a purely procedural requirement
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and other Constitution provisions. This reluc-
tance protects new forms of public interest and
social groups’ rights by analyzing the due pro-
cess as a substantive requirement. According to
S. Lindquist, this position «is a way to disguise
ideological [Conservative at the new stage] activ-
ism, that is, to hide their political goalsy.

The evaluation of judicial activity, therefore,
depends on the purpose of self-restraint. If judges,
following a restriction, should not make decisions
with political consequences such as constitutional
protection of the rights of the poor, women, and na-
tional minorities, the conclusion is that institutional
views (in the spirit of American legal formalism,
textualism, and «inviolability» of precedent) to
protect conservative political objectives. This posi-
tion, covered by traditional dogma and references
to the U.S. Constitution’s text, is political.

The opposition of judicial activism and ju-
dicial conservatism characterizes the current
stage of the Supreme Court of the United States.
This is not a repetition of the previous steps:
the former activists, supporters of the «living»
Constitution, have abandoned many activist in-
tentions, wanting to «Minimum» preserve the
liberal-activist stages’ achievements. Besides,
judicial conservatives faced a difficult obstacle
in the form of doctrines and doctrinal methods
adopted in the 20th century. It is complicated
to revise precedents, ideologies, and interpreted
principles; hence the «flash» of conservative ac-
tivism at the turn of the century.

The balance between conservatives (turned
conservative activists) and activists who have be-
come minimalists is not stable due to the crisis in
politics, the economy, and the mass consciousness.

American law’s most important feature is le-
gal dualism, corresponding to judicial methodol-
ogy’s dualism, the unity of legal formalism, and
traditional liberalism with judicial lawmaking el-
ements. Thus, in the era of activism of the 1950s-
1970s, the U.S. Supreme Court, from the perspec-
tive of formalism and conservative dogmatic, re-
peatedly adopted not only liberal activists but also
conservative decisions, for example, rejected the
recognition of equality between men and women,
preserved the death penalty abolished the glory
of the right to education as a fundamental con-
stitutional right. However, this period should be
characterized as institutional (representations of
the place and role of the judiciary) and referring
to the direction of judicial methodology (socio-
logical jurisprudence and legal realism).

The U.S. Supreme Court remains close to
this position on the widespread use of procedural
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safeguards as a doctrinal method. However, this
technology does not allow the right to be used
as a tool for social change. Such a strategy is not
enough to implement the law, as is not enough
and the law’s omnipotence in a positivist sense in
other legal systems.

It is wrong to talk about changing the Ameri-
can law model and the judiciary — from a progres-
sive activist to a minimalist-conservative model,
and therefore a rejection of judicial law. Even ju-
dicial conservatives are forced to use the methods
of opponents. This scientific paper gave examples
of protection by conservative judges, such as A.
Scalia, of the «counter-reform» actions of politi-
cal authorities by addressing arguments with a de-
viation from textualism.

Redefining the model and institutional frame-
work of judicial lawmaking is possible in two
ways. Firstly, by understanding the U.S. Consti-
tution as a document of exclusively private law
with a negative concept of human rights («fun-
damental rights»), with a return to the model of
«federalism from below» and to the inviolability
of state sovereignty, through a narrow and narrow
dogmatic (conservative) interpretation of consti-
tutional principles. This first path does not seem
feasible because of the «heritage» of activists in
hundreds of doctrines and a robust law layer. No-
tably, the Conservative strategy of judges, which
are discussed in American jurisprudence, has not
received a large part of the legal community.

Secondly, changing the dualistic model of
American law is theoretically possible theoreti-
cally because to abandon the established method-
ology of judicial lawmaking with three dedicated
elements of judicial law (applying procedural
guarantees in the material and legal, it is impos-
sible to be absolutized by standard law methodol-
ogy, the traditional function of lawmaking.

Besides, the condition for changing the judi-
cial methodology with the rejection of constitu-
tional lawmaking will be the constitutional rec-
ognition of a broad list of constitutional rights of
the individual, the adoption by the U.S. Congress
of decisions on the codification of the federal leg-
islation, a new model of federalism with a focus
on the powers of national power. However, this
way at the present stage, with the most substantial
influence of conservatism, including the judicial
one, is impossible.

Thus, legal dualism, not constitutionalism in
its understanding of following the Constitution’s
letter — the basis of American statehood, legal
consciousness, interpretation of the text. Con-
sideration in the U.S. Supreme Court’s scientific
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work allowed the author to conclude that there are  ity. In other words, the objectives of the Supreme
conflicting ideological meanings and sometimes-  Court cannot be achieved conservatively. This
opposite targets, making it challenging to fulfill demonstrates the need to find new interpretations
the task of maintaining sustainability and stabil-  and the need for judicial lawmaking.
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