ISSN 1563-0366, eISSN 2617-8362 3aH cepusicbl. Nel (97). 2021 https://bulletin-law.kaznu.kz

IRSTI 10.27.01 https://doi.org/10.26577/JAPJ.2021.v97.11.04

G.Zh. Begazova

D.A. Kunaev Eurasian law academy, Kazakhstan, Almaty,
e-mail: vuzkunaeva@vuzkunaeva.kz

DEVELOPMENT AND FORMATION
OF THE LEGISLATION OF FOREIGN COUNTRIES
REGULATING BUSINESS PARTNERSHIPS

The article has chosen the topic’s relevance because the «origin» of this organizational and legal
form was in ancient times, even in Ancient Rome and Greece. In different traditional systems, such a
corporate and legal structure as a Limited liability Partnership is called differently, so in England-a Lim-
ited Liability Partnership, in the United States of America — a Limited Liability Company, in Germany-a
limited liability company.

In this article, only some limited liability partnership elements will be analyzed using the com-
parative-legal method. In particular, we will talk about the number of participants, authorized capital,
registration, liability, etc., in comparison with the Republic of Kazakhstan, England, the United States,
and Germany.

A business partnership is different from a simple partnership, which, according to article 228, has no
authorized capital and is not a legal entity. In contrast to business partnerships, a simple partnership is
formed based on a contract on joint activities of its participants, and the material basis of its activities is
the property of the participants of a simple partnership, which is the common shared property of these
participants, but not of the partnership.

Key words: civil Code, the Law on business partnerships, commercial organization, participants of
business partnerships, comparative analysis of business partnerships.
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LUapyalubiAbIK, CepikTecTiKTepiH PeTTeHTIH LLeT eAAEPAiH,
3aHHaMaAapbIHbIH, AAMYbl MEH KAAbINTaCYybl

MakaAaHblH, TakblpbIObIHbIH ©3€KTIAIr — B6YA KYKbIKTbIK, (POPMaHbIH, OCbl TYPiHiH «narnaa GOAybI»
eXeAri yakbITTa, TinTi exeAri Pumae >xeHe Ipeumsiaa 6oAFaH. Op TYPAI KYKbIKTbIK >KYHEAepAe
>KayankepLUiAiri LWeKTeyAi CepikTecTik 8p TYPAi aTaAaAbl, COHAbIKTaH AHIAMSAQ - >KayarKepLuiAiri
LekTeyAi cepikTecTik, Amepuka Kypama LLITaTTapbiHAQ — >KayanKepLUiAiri LUeKTeyAi CcepikTecTik,
[epmaHnsiAa — >kayanKkepLUiAiri LWeKTeyAi cepikTecTik.

ByA MakaAaaa >kayankepLUiAiri LWeKTeyAi CepIKTECTIKTIH Kenbip SAeMeHTTepi FaHa CaAbICTbIPMaAbl
KYKbIKTbIK, DAICTI KOAAQHA OTbIpbIN TaAAaHaabl. ATan anTkaHaa, KasakcrtaH Pecny6AnkacbiMeH,
AHravsameH, AKLLI-neH, FepmaHnsaMeH CaAbICTbIpFaHAQ KATbICYLIbIAQPABIH CaHbl, XapFbIAbIK, KaruTaa,
TipKey, >ayarnkepLuiAik >keHe T.6. TypaAbl Ce3 60AAADI.

LLIapyatublAbIK, cepikTecTik 228-6arka COMKeC KaprblAbIK, KArMTaAbl XKOK, >KOHE 3aHAbl TYAFa GOAbIN
TabbIAMANTbIH Xai CePiKTECTIKTEH epekiueAeHeAi. LLIapyalublAbIK, cepikTeCTIKTEPAEH ablpMaLLbIAbIFb,
»Kan CepiKTeCTiK OHbIH, KaTbICYLLIbIAAPbIHbIH, BipAECKEeH KbI3METi TypaAbl LLAPT HEri3iHAE KYPbIAAAbI, aA
OHbIH, KbI3METiHIH, MaTepPUAAAbIK, HETi3i CepiKTECTIKTIH 63i eMecC, OCbl KaTbICYLLUbIAAPAbIH, OPTakK, YAECTIK
MeHLUiri 6OAbIN TabblAATbIH Xai CEepPIKTECTIKKE KATbICYLbIAAPABIH MYAKI GOAbIM TabbiAaAbl.

ByA npouecTepre kenTereH cybbekTiAep KaTbiCaAbl (COHbIH iLLIIHAE OpPTaAblK, Hemece heaeparAbl
YKIMET, KePriAiKTi OMAIK, Keke CEKTOP XKaHe XKepriAikTi KaybiIMaacTbikTap). OAap alHaAblCaTbiH HEri3ri
MaCeAeAep KO KbIPAbl. MyHAQl CEpIKTECTIKTEPAIH KenTereH mbicaapapbl 6ap, 6ipak, oAapAbl TyCiHy
MeH TaAAQYAbIH >KaATMbl TEOPUSABIK, HEri3i )KEeTKIAIKCI3 AaMblFaH.

Ty#iH ce3aep: a3amaTTblK KOAEKC, LUAPYaLLbIAbIK, CEPIKTECTIKTED TYPaAbl 3aH, KOMMEPLIMSIABIK, YbIM,
LUapyaLlbIAbIK, CEPIKTECTIKTIH, KaTbICYLLUbIAQPbI, LIAPYaLUbIAbIK, CEPIKTECTIKTEP TYpPaAbl CaAbICTbIPMAAbI
TanAQy.
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Pa3BuTHe U cTaHOBAEHHE 3aKOHOAATEAbLCTBA 3apybeXKHbIX CTpaH,
pPeryAMpyroLLLero Xo3sicTBeHHble TOBapu1LL,eCTBa

AKTYaAbHOCTb BbIOPaHHOM TEMbI CTaTbM 3aKAKOYAETCH B TOM, UYTO «3apOXKAEHME» STOM OpraHu-
3aLMOHHO-TIPABOBOM (POPMbI MPOMCXOAMAO B FAYOOKOM APEBHOCTH, ewé B ApeBHem Pume un [peunn.
B pasAnyUHbIX TPAAMLIMOHHBIX CMCTEMAX Takasi KOPNoOpaTMBHO-NPaBoOBasi CTPYKTYpPa, Kak TOBAPULLECTBO
C OrpaHMYeHHOM OTBETCTBEHHOCTbIO, Ha3bIBAETCS MO — PA3HOMY, Tak B AHFAMM — TOBApMLLECTBO C
OrpaHMYEHHON OTBETCTBEHHOCTbIO, B COeAMHEHHbIX LLITaTax AMeprKki — 06LECTBO C OrpaHUYEHHOM
OTBETCTBEHHOCTbIO, B [epMaHnm — 06LIECTBO C OrPaHUYEHHOM OTBETCTBEHHOCTbIO.

B AaHHOM CcTaTbe CPaBHUTEAbHO-TIPABOBbIM METOAOM OYAYT MPOAHAAM3MPOBAHbI AWLLIb HEKOTOPbIE
3AEMEHTbI TOBapMLLIECTBA C OrPAaHNYEHHOM OTBETCTBEHHOCTbIO. B YacTHOCTU, peub MOMAET O KOAMYECTBe
YYaCTHMKOB, YCTaBHOM KarnuTaAe, permcTpawmm, OTBETCTBEHHOCTM U T.A., B CpaBHeHMM ¢ Pecny6Amnkoi
KaszaxcraH, AHramveir, CLLIA, lTepmanmen.

X03$1ACTBEHHOE TOBAPULLECTBO OTAMYAETCS OT MPOCTOrO TOBAapMLLECTBA, KOTOPOE, COrAACHO
cTtatbe 228, He MMEeT YCTAaBHOIO KarnuTaAa M He SIBASIETCS IOPUAMYECKMM AMUOM. B oTAmume ot
XO3SIMCTBEHHbIX TOBapMLLECTB, MPOCTOE TOBAPULLIECTBO 00pasyeTcss Ha OCHOBaHWM AOroBopa o
COBMECTHOWM AESTEAbHOCTM ero YYaCTHMKOB, @ MaTEPMAAbHOM OCHOBOWM €ro AeSITEeAbHOCTU SIBASIETCS
MMYLLECTBO YYaCTHMKOB MPOCTOr0 TOBAPMULLIECTBA, ABASIOLIEECS OOLEN AOAEBOM COOCTBEHHOCTbIO

3TUX YHYaCTHMKOB, HO HE CaMOro ToBapuuiecTBa.

KAroueBble caoBa: rpa)KAaHCKVIVI KOAEKC, 3aKOH O XO3SMCTBEHHbIX TOBapuMeCcTBax, KOMMep4yecKas
opraHm3aumusa, y4aCTHUKU XO3MCTBEHHbIX TOBapMLECTB, CpaBHMTeAbeIVI aHAAM3 XO39MCTBEHHbIX

TOBapuMLecCTB.

Introduction

In developed countries’ legislation and legal
science with market economies, the legal norms
regulating economic partnerships (partnerships) and
monetary companies (companies) are distinguished
and quite consistently divided. This is due to the
fundamental difference between business compa-
nies and business partnerships. However, in some
publications related to companies’ English Law, this
difference is more technical than functional, which
can be agreed upon. In both cases, the same func-
tion is that people unite to conduct business to profit
(Davis 1997: 3-5).

Nevertheless, both in English Law and civil
code countries, the same essential difference is
noted between a business partnership and a busi-
ness company. It consists of the fact that the ac-
tual and legal relationship of the collaboration with
its founders is decisive in a business partnership.
Through the league itself, its founders’ association
with each other, their joint activities in the conduct
of the partnership’s affairs. In turn, in a business
company, its participants are not required to partici-
pate in its affairs, nor is their labor participation in
the company’s activities mandatory. In this regard,
it is possible to preserve a business company’s inde-
pendent legal personality, regardless of changes in
its participants’ composition.

In particular, business entities, companies (JSC
and LLP (LLC)) have such characteristics as:

(a) the preservation of the legal personality and
legal capacity of the company, regardless of how
the composition of its participants (shareholders)
changes);

(b) limitation of the participants ¢ property li-
ability for the company’s debts to the value of their
contributions to the company’s capital;

(c) the turnover of the shares and equity inter-
ests that allows them to be disposed of without such
consequences as the termination of the company’s
existence as an independent economic unit, and

(d) delegated management of the company’s
property and management of its affairs, which does
not require its participants’ participation (sharehold-
ers) both in its power (the conduct of its affairs) and
its economic activities.

Such societies are a form of concentration and
free redistribution of capital, and corporate relations
and relationships within the corporation are char-
acterized by a high degree of mobility. Participants
(shareholders) were alienated from the property and
activities of the financial company created by them,
acquiring the right to distribute income from the
corporation’s activities. One person may establish
a business company, and it may have a sole share-
holder (participant) during the entire period of its
activity. Business conduct in such companies usual-
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Development and formation of the legislation of foreign countries regulating business partnerships

ly requires professional management by hired man-
agers, and ensuring proper protection of creditor’s
and shareholders’ rights is of particular importance
to the legislator. Business entities may be part of
corporate groups (groups of companies), requiring
unique legislative and administrative control related
to economic concentration.

Materials and methods

At the local level, continued or more significant
involvement in partnership approaches is likely
between public bodies and private bodies, and non-
governmental organizations due to pragmatic factors
such as resource ands well as more ideological
factors. These factors include a belief in the overall
advantages of a partnership approach; the move
towards enabling local government (where publicly
funded services are implemented by private or not-
for-profit bodies rather than by the public sector); a
recognition that anyone local actor often does not
have all the competencies or resources to deal with
the inter-connected issues raised in many policy
areas; and more excellent agreement that urban
regeneration should include the genuine nature of
their relationships with networks of and partnerships
between other actors, including the flows of
resources, power, and information within these
networks—participation of the local community.
However, the theoretical and empirical validity of
these views needs further analysis.

Results and discussion

The study results show that business partnership
and innovation management affect business units
of multiply providers in Indonesia. Innovation
management has a more significant effect than
a business partnership in improving business
performance. The development of innovation
management is dominantly shaped by how
the management’s effort in developing project
management, followed by developing the innovation
process, portfolio management, strategy innovation,
and technology.

Main part

Business companies’ peculiarities determine the
creation of legal mechanisms that are not applicable
in regulating business partnerships themselves
(for example, exclusive and limited partnerships).
This circumstance makes it reasonable to control
joint-stock companies’ legal status and limited
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and additional liability companies (partnerships)
separately.

In turn, in developed jurisdictions, business
partnerships are also characterized by many
significant features that separate them from business
companies and other business units, determining the
specifics of the legal regulation of their status.

In particular, the following features identify a
business partnership asanindependentorganizational
form of conducting business activities on the rights
of a legal entity:

(a) A partnership is established by natural persons
in the number of at least two persons. This is since
the partners must not only make the collaboration
a sure property investment, but they also have to
put your work. G. F. Shershenevich pointed out
that «the personal involvement may be the work
of the technical, available in representation». He
considered that could not justify the participation
of a partner in the profit of the partnership if the
participant did not take any part in the activities of
the collaboration under the constituent agreement
(Shershenevich 1994). A similar position is reflected
in modern French legislation, based on the fact that
contributions in the form of skills and experience
(although not considered as a contribution to the
authorized capital) provide the basis for obtaining
shares in the partnership, granting the right to
participate in the profits and net assets of the
league and imposing the obligation of proportional
participation in covering the losses of the association
(Walters 2008);

(b) The founders’ participation (participants) in
a business partnership in its activities means their
active involvement in the collaboration itself is
business activities. In Russian Law, such regulation
is traditional: according to Article 295 of the Civil
Code of the RSFSR of 1922, a mandatory feature
of a full partnership was the occupation of all its
participants (comrades) in trade or fishing under
a legal firm. Under Article 312 of this Code, the
conduct of such transaction or fishing in a faith-based
partnership was mandatory for unlimited responsible
partners. The current Russian Law also establishes
the personal conduct of economic activities by the
participants of the collaboration as the defining
feature of a business partnership: articles 69 and 82
of the Russian Civil Code establish that participants
in full cooperation and participants in a limited
partnership must engage in entrepreneurial activities
on behalf of the partnership they have found. In
this regard, it is prescribed that the participants of
a business partnership have a commercial status:
according to Article 66 of the Civil Code of the
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Russian Federation, only individual entrepreneurs
and (in which, however, some inconsistency with
the doctrine and an explicit internal contradiction in
the norms of the Code) commercial organizations
can be participants of a business partnership. A
merchant’s status is mandatory for members of a
general association and general partners of a limited
partnership and following Articles L. 221-1 and
L. 222-1 of France’s Commercial Code (Walters
Kluwer b:2008). The formation of trade associations
by merchants is also provided for in the German
Trade Code (note to paragraph 105) (Walters
Kluwer: 2009);

(c) The relationship of the business partnership
with its founders. As a general rule, a partnership is
formed based on its founders’ agreed decision and
ceases to exist when at least one of the participants
leaves the league. Such retirement may take place
in connection with the death of a participant, the
termination of the constituent agreement on the
partnership, the exclusion of a person from the
membership of the association;

(d) The business partnership is managed by the
members of the association themselves. At the same
time, the principle of unanimous decision-making
usually applies. About third parties and economic
partnership, its participants are represented only by
its participants, who are fully responsible for their
property for the partnership’s debts. In partnerships
as associations of persons, as a rule, there is no
delegation of the management function to the bodies
of the block, nor should there be any bodies of the
partnership.

At the same time, German lawyers believe
that in practice, any of the signs of an economic
(commercial) partnership can be canceled or
limited in its application by Law or by a constituent
agreement. However, they also consider it impossible
to attract third-party managers to conduct the
partnership’s business and represent it in relations
with third parties. Such managers do not bear total
responsibility (Schmidt-Trenz 2007: et al.). And;
for example, Article L. 221-3 of the Commercial
Code of France, on the contrary, provides that the
charter of a general partnership may provide for
the appointment of managers who are not members
of the coalition. Moreover, it is allowed to appoint
a legal entity as such a manager. Similarly, G. F.
Shershenevich noted that personal participation was
necessary only in an artel partnership following the
Russian pre-revolutionary legislation. Participants
unite to achieve an economic goal by joint work.
Individual participation was not an essential
attribute in an entire block, but it had to be assumed

since it usually took place. Similarly, in faith-based
partnerships, personal participation on the whole
participants’ side was only deemed (Shershenevich
1994).

However, Kazakhstan’s legislation on business
partnerships and companies has its peculiarities,
manifested in the following main aspects. First of
all, the legislator’s position regarding the division
into business partnerships and business companies is
not unambiguous. Although joint-stock companies
(as an independent organizational and legal form of
legal entities) are already regulated separately by
the joint-stock legislation’s norms, the legislative
regulation’s inconsistency and business companies’
division and business partnerships are apparent.
Also, Kazakhstan’s legislation differs somewhat
from foreign legislation in establishing the
characteristics of economic alliances themselves. In
particular, under the legal definition of a business
partnership (see article 58 of the Civil Code and
article 1 of the Law on associations), such only
by the fact that it is a commercial organization
and its authorized capital is divided into shares of
its founders (participants) formed through their
in-kind contributions. By article 8 of the Law on
partnerships, current management of the partnership
exercises its Executive (collective or individual)
a body established by the General meeting of
participants, i.e., mandatory delegated power of the
Affairs and assets of a partnership, usually unique to
societies and companies with limited liability.

Such a business partnership criterion as
the founders’ mandatory personal participation
(participants) in its business activities is not
consistently enough by the Kazakh legislation. In
some cases (for example, concerning participants
in a general partnership and general partners in a
limited partnership), participation in the partnership
activities is the participant’s responsibility. The
unique requirement that a member of the association
has an individual entrepreneur (merchant) is also not
established by the Kazakh legislation.

Besides, the term «business partnership»
covers both business partnerships (full and limited)
and business companies (LLPs). In this regard,
provisions are essential for ensuring the financial
company participants’ legitimate interests but
do not correspond to the economic partnership’s
nature. So, for example, entered into partnership
Act article 8-1 on the provision of business
partnership information on their activities affecting
the interests of its members, ignoring this feature
of a business partnership, under which its activities
are objectified joint and coordinated activities of
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its members, including the management of all the
affairs of the league. The unique regulation of these
issues in Article 8-1 of the Law on Partnerships
does not contribute to the effective achievement of
economic partnerships’ goals. It forms the basis for
disagreements and conflicts between the participants
of the block.

Thus, the current Kazakh legislation does not
draw a sufficiently defined boundary between
business companies and business partnerships.

The elimination of most of the essential features
of a business partnership in the Kazakh legislation
occurred with the Law on Partnerships’ adoption
in 1995. Before its adoption, financial companies
and economic alliances were initially divided quite
definitely under force legislation. In particular,
before adopting the General Part of the Civil Code
on December 27, 1994, the Fundamentals were in
effect in Kazakhstan. Based on Article 11 of the
Fundamentals, commercial organizations could be
established as business partnerships and business
companies. Business partnerships were defined as
general partnerships and limited partnerships, while
joint-stock companies, limited liability partnerships,
and additional liability partnerships were classified
as business companies.

According to the legal definitions included in the
Fundamentals, the difference between companies
and partnerships was that the participants of the
block, based on a contract between them, engaged
in entrepreneurial activities on behalf of the
league and were jointly and severally liable for its
obligations with all the property belonging to them.
In turn, business companies suggested only bringing
together their founders’ contributions as the material
basis of the company’s business and the limitation
for property damage involved in its activities and
their contributions to the company’s Charter capital.
It was stipulated that unique legislative acts should
determine the legal status of certain types of business
companies and partnerships.

Such an act was the Law of the Kazakh SSR
of June 21, 1991, «On economic partnerships and
joint-stock companies». By this Law, all the types
of business partnerships and business companies
listed in the Fundamentals were united by a single
concept of a business partnership (similar to how
the general term «partnership» is now combined
in the French Commercial Code of 2000 for all
relevant commercial corporations). In particular,
such partnerships were defined as associations
of organizations and citizens built based on an
agreement and the basis of membership to carry
out various types of economic activities to meet
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their own and public needs. Simultaneously, the
definitions of each of the above types of partnerships
completely coincided with the corresponding
reports contained in the Fundamentals. Joint
economic activity and unlimited joint liability of
general partnership partners conceptually separated
full and limited partnerships from LLPs, CDOs, and
JSCs, which have an exclusive property and legal
autonomy from their participants (shareholders),
with the latter limiting the risks of their losses
associated with the activities of these three types
of partnerships.

Since the Law on Partnerships’ adoption in
1995, the only significant difference between full
and limited partnerships and other types of business
partnerships provided is the joint and additional
liability of top partners for the partnership’s
debts if insufficient property repays these debts
independently. In turn, it was provided that the
participants (shareholders) LLP, TDO, and JSC
connected with their participation in economic
partnerships of the corresponding forms do not
risk their property, except for the property of their
property contributions to the authorized capital of
economic partnerships. Since July 1998, a joint-
stock company has generally been recognized as an
independent form of commercial corporations and is
no longer a type of business partnership.

In connection with the establishment of
differentiation in the scope of the participants of
economic partnerships of various forms provided
by Kazakhstan legislation, regulation of the status
of each of these forms of partnerships has its
characteristics, as enshrined in articles 58 to 62
Civil Code General provisions concerning business
partnerships are subject to considerable additions
(and sometimes even change) the legislative rules
applicable to each form of business entity.

At the same time, the provisions of Articles
58 — 62 of the Civil Code apply to all business
partnerships established under the legislation of
the Republic of Kazakhstan, regardless of whether
they are appointed by citizens of the Republic of
Kazakhstan and legal entities established under
the Kazakh legislation, or among their participants
there are foreign citizens, foreign legal entities and
organizations, as well as stateless persons. This is
due to Article 1100 of the Civil Code’s mandatory
requirement that a legal entity’s Law is considered
the country’s Law where this legal entity is
established. In the development of this provision,
Article 1101 of the Civil Code also specifies that the
legal entity’s Law determines a legal entity’s civil
legal capacity.
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Therefore, if a business partnership is established
in the Republic of Kazakhstan’s jurisdiction, it can
only be shown following the Kazakh legislation
and can only be regulated. It can be created
only in those forms and with the organizational
structure and allocation of jurisdiction between
the bodies provided for by Law. Only Kazakhstan
legislation may define the content and scope of
rights of participants in a business partnership, the
procedure and conditions for the formation and use
of the property of the block, reorganization and
liquidation of the league, and other aspects of the
implementation capacity of the Kazakhstan legal
entities created in various forms.

A limited liability partnership is created based on
a constituent agreement. The foundation agreement
of an LLP is concluded by signing the agreement
by each founder or his authorized representative and
is supposed in writing. The foundation agreement
is subject to notarization, except for the foundation
agreement of a limited liability partnership that is a
small business entity.

Creating a limited liability company begins with
the conclusion of the foundation agreement. It ends
with data entry on the limited liability company in
the court’s relevant commercial register of the first
instance at the company’s location.

The company’s foundation agreement must be
notarized (Section 2, paragraph 1 of the Law on
Limited Liability Companies).

Only one person has the right to establish a
limited liability company and conclude a foundation
agreement (Section 1 of the Law on Limited Liability
Companies).

The company’s brand name is the name under
which the limited liability company is registered in
the commercial register and operates on the market.
The members of the company are free to choose a
brand name. The company name must indicate the
legal form of the «limited liability company» or the
generally accepted abbreviation of this designation
(GmbH).

As a rule, the founders of a limited liability
company are not personally liable for its
obligations. The company’s obligations are
fulfilled only at the expense of the company’s
property unless otherwise provided by Law
or the constituent agreement. The transfer of
responsibility for the company’s obligations
to the founders is provided only if particular
conditions are met in cases of lack of capital,
mixing of private property and company property,
mixing of the spheres of individual legal entities,
destruction of the enterprise within the framework

of an actual concern and the so-called abuse of the
standard form of the company.

In England, there is a limited liability Partnership
(Limited Liability Partnership (LLP)

The following legal acts, namely regulate the
activities of Limited liability Partnerships: the
Limited Liability Partnership Act 2000 (Limited
Liability Partnership Act2000); the Limited Liability
Partnership Regulations 2001 (Limited Liability
Partnership Regulations 2001); the Companies Act
1985 (Companies Act 1985); the Bankruptcy Act
1986 (Insolvency Act 1986); the Financial Services
and Markets Act 2000 (Financial Services and
Markets Act 2000).

Section 401 of the Uniform Federal LLC
Act states that members of an LLC may make a
contribution in the form of tangible or intangible
property or in any other form beneficial to the
company, including cash, promissory notes, the
provision of a service, as well as in the form of
obligations to contribute money or property, or in
the form of a contract for the provision of services.

Afteranalyzing and comparing the organizational
and legal forms in the above countries (the Republic
of Kazakhstan, Germany, England, USA), we can
conclude that the legislation governing a limited
liability partnership in the Republic of Kazakhstan
and a limited liability company in Germany is very
similar. In turn, the legislation governing Limited
Liability Partnerships in England and the legislation
governing the provisions of Limited Liability
Companies in the United States are identical. In
my opinion, this fact indicates that the Republic of
Kazakhstan and Germany belong to the Romano-
German legal system and England and the United
States to the Anglo-Saxon system of Law.

Also, by examining the legislation of
these countries, believe that in the legislation
of the Republic of Kazakhstan in the field of
limited liability partnerships necessary to make
amendments to paragraph 2 of article 23 of the Law
«On limited liability companies» as follows: the
initial size of the share capital is equal to the sum
of the contributions of the founders and cannot be
less than the amount equivalent to one hundred the
size of the monthly calculation index for the date of
submission of documents for state registration of the
partnership, i.e., since this was before the adoption
of the Law of the Republic of Kazakhstan No. 239-
IV «On Amendments and Additions to individual
Legislative Acts of the Republic of Kazakhstan on the
simplification of the state registration of legal entities
and the registration of branches and representative
offices» of January 20, 2010, because the authorized
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capital performs the function of the initial capital.
This is the so-called starting property, the basis of
the partnership’s activities; the determining process,
which consists of the fact that, as a general rule,
each participant’s share in the partnership’s property
is established through the authorized capital; the
limiting function. This function plays the most
significant role concerning limited and additional
liability partnerships. As a general rule, a member
of an LLP bears the risk of losses only within the
limits of the amounts contributed to its authorized
capital, security (guarantee) function to protect the
partnership’s creditors’ interests.

The foundation agreement is concluded between
the participants of the partnership and is signed by
all of them. The founding agreement expresses the
participants’ will to establish a business partnership,
regulate their rights and obligations, and provide
for their responsibility to each other, related to the
creation of the alliance, the formation of its property.

The content of the constituent agreement of a
business partnership is a commercial secret of its
parties. Persons who are not parties to the constituent
agreement are not entitled to require admission to
familiarize themselves with its contents. Even for
state registration or re-registration of a business
partnership, the constituent agreement’s presentation
or copy to the registering body is not required. By the
Law on Partnerships, the constituent deal is subject
to production to State or other official bodies and
third parties only by the decision of the participants
of the economic partnership or in cases established
by legislative acts. Law regulates the procedure and
conditions for such presentation.

The foundation agreement is valid for the
entire duration of the business partner’s existence,
being the basis of its participants’ relationships
that develop in connection with the partnership’s
activities. Any situation involving the termination of
a Memorandum before the partnership’s termination
contradicts the concept of a business partnership and
the legal nature of relations between participants of
turnover of joint business activities in the form of a
business partnership.

In this matter, the fundamental principle is
that all the participants of the partnership are its
managers. Per this, the supreme body of a business
partnership is the general meeting of its participants.
In those partnerships that, according to the Law,
may have one participant, the broad meeting powers
belong to its sole participant.

Should bear in mind that the relationship
between the partners, including the partnership
management, is regulated by the contract between
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them on a dispositive basis. However, external
relations, including the partnership with third
parties, should be handled by public norms since the
implementation of these «externally oriented» legal
relations significantly affects such third parties’
interests. The publicity of the provisions on the
distribution of Executive and representative powers
is achieved because they are included as mandatory
norms in the partnership’s charter and comply with
the Law’s requirements.

Kazakhstan law prescribes the creation of a
collective and (or) sole executive body in a business
partnership, responsible for implementing its
activities’ current management and accountable
to its participants’ general meeting. Moreover,
it is stipulated that the sole governing body may
not be elected from among its participants. The
executive body’s obligation is justified for business
partnerships (companies) with limited or additional
liability. The liability of their participants related
to their activities is limited to the value of their
participation in the partnership’s capital.

Conclusion

However, in full and limited partnerships,
where all responsibility for the partnership activities
is assigned to the participants, the obligation to
create an executive body by them, especially by
involving third parties, is not justified. Traditional
in the civil law theory and civil legislation of the
State of continental Europe and Russian Law is the
rule that the conduct of the partnership’s affairs is
carried out by the partners themselves jointly based
on their joint responsibility unless the constituent
documents provide otherwise. Simultaneously,
granting the right to form such an executive body in
them is not objectionable. It corresponds to Western
states’ legislation (see, for example, Article L. 221-
3 of France’s Commercial Code).

Paragraph 4 of Article 60 of the Civil Code
provides for the right of any of the partnership
participants or several such participants at any time
to request an audit of the business partnership. Must
meet this requirement. However, in this case, it is
necessary to distinguish between conducting an
audit by deciding the general meeting of participants
and conducting an audit at the request of one or
more participants of the partnership. In the first
case, the partnership’s body makes the decision,
and the league pays the related expenses. Suppose
the request to conduct an external audit is made by
one of the participants or several participants. In that
case, they must pay the costs of operating the audit,
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in this case, from the funds of the participants who
requested it.

The commented article states that the procedure
for conducting an audit of a business partner’s
activities is determined by the legislation and the
constituent documents of the partnership. It should
be borne in mind that during the audit organization
is guided only by the requirements applicable to the
respect of their activity’s legislation: section 2 of
article 4 of the Law as mentioned earlier, «On audit
activity» imperative States that the audit is carried
out by the Law and international standards on
auditing that does not contradict the legislation of the
RK, published in the State and Russian languages by
an authorized organization. In this regard, it seems
unreasonable to require an audit organization to
comply with the procedure established by a business
partner’s constituent documents when conducting
an external audit.

Simultaneously, the partnership’s constituent
documents’ relevant provisions are mandatory
for the association, its bodies, and employees.

The conditions and procedure for deciding on
conducting an external audit, the interaction of
the partnership’s bodies and employees with
the audit organization conducting the audit, are
usually regulated by the partnership’s constituent
documents (primarily it is charter) and the
partnership’s internal documents. In the absence
of such regulation of these issues, the relevant
points to an individual case of an external audit
may be regulated by an administrative act, but such
regulation may be objectively limited.

In conclusion, summarizing what is stated in this
article, it should be noted that such an organizational
and legal form as a Partnership (Partnership,
Company, Company) with limited liability is the
most common administrative and legal form at
present both in our country and abroad.

A limited liability partnership (Partnership,
Company, Company) provides a real opportunity
for participants to manage the partnership’s affairs
to receive income directly. At the same time, the
participants are limited in liability.
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