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THE ROLE OF THE US SUPREME COURT
IN THE LEGAL SYSTEM

The purpose of the article on the topic of judicial lawmaking in the USA, which attempts to invade
the educational process and intensify the study of the History of State and Law of Foreign Countries, is
devoted to the U.S. Supreme Court — the founder of constitutional justice and one of the pillars in the
system of separation of powers. This is a unique judicial institution with an exceptional degree of influ-
ence, about which America’s famous political writer Alexis do Tocqueville stated that “never before have
any people had such a powerful judicial authority”.

The purpose of the research is to identify the features of the law-making activity of the US Supreme
Court, since judicial law making in science remains an unsolved problem. To achieve this goal, the
methods of scientific research were used, in the form of general methods, complex special methods of
jurisprudence.

For the reader, the phenomenon of the us Supreme Court is interesting in several aspects. First,
from the point of view of the evolution of American law and the judicial system in all its dynamics and
contradictions. Secondly, in terms of the implementation of judicial activity, complex thought processes
of finding the necessary precedents and arguments in a particular case, achieving (if possible) a compro-
mise between the judges-colleagues. Judicial activity should be interpreted not only as based on law, but
also subject to ideological and political influences.

The results of the research are very important for researchers of the legal system of foreign countries,
and to look at the us Supreme Court through the eyes of American history as an institution that has the
potential to enter into conflict with both the legislative and Executive authorities. On the other hand, it
is important to understand the logic of filling vacancies in the Supreme Court by the Executive branch.
In the ongoing in this country, searches the reasons for negative political and legal phenomena atten-
tion is drawn to the interpretation of the Federal Constitution, the U.S. Supreme Court, in General, the
activities of the court performing a legislative function, it is unusual and constitutional loose. However,
many issues remain insufficiently studied, including the role of the US Supreme Court in constitutional
law making, and the phenomenon of judicial law making itself.
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AKLL >xofapfbl COTbIHbIH, KYKbIKTbIK, XYHEAEri poAi

TuicTi makara AKLLI >Koraprbl COTbIHbIH KYKbIKTbIK, XXYAEAEri POAiH 3epTTeyre apHaAfaH. TuiciHwwe
MakKaAasa KOHCTUTYUMSIAbIK, BAIACOTTbIH, >Ky3ere acbipbiAybl, 8pi GMAIK GOAY >KyMeciHAeri mMaHbI3bl
awbin kepceTiapi. OA Typaabl AKLL >Koraprbl CoTbl TypaAbl AMeprKaHbIH aTakTbl Casicu KarpaTtkepi
Anekcnc A0 TokBMAb «Bipae-6ip XaAbIKTbiH OCbIHAAM KyaTTbl COT OMAIri GBOAMaAbI» A€M aNTKaH eAi.

3eptTeyain Makcatbl — AKLL >Korapfbl COTbIHbIH, 3aH LWbIFAPY KbISMETIHIH epekKLIeAiKTepiH
aHbIKTay, ®MTKEHI FbIAbIMAAFbI COT iCi LLeliAMereH maceae 6OAbIN KaAa 6epeai. Makcartka >KeTy yiliH
FBIAbIMM 3€PTTeY dAICTEPIH KOAAAHY OapbICbIHAQ >KAAMbl BAICTEP XKOHEe apHarbl KYKbIKTaHy 6G0MbIHLIA
KelleHAl aaicTepi KOAAAHbBIAADI.

Okpbipmar yuiH AKLL XKoraprbl CoTbiHbIH, KYObIAbICHI GipHeLLe XaFblHaH Kbi3bIKTbl. bipiHiiAeH,
aMEPUKAABIK, KYKbIK, MEH COT XKYMECIHIH 3BOAIOLMSCbI TYPFbICbIHAH OHbIH GapAbIK, AMHAMMKACbI MeH
KapamMa-KanLbIAbIKTapbl. EKIHIWIAEH, COT KbI3METiH >Ky3ere acblpy, HakTbl iC OOMbIHIIA KaXKeTTi
NPeLeAeHTTEp MEH ABAEAAEPAI TabyAblH KYPAEAI oiAay npouecTepi, apinTtectep apacbiHAAFbI
bIMbIpafra XeTy (MyMKiH 60ACa) TypfbiCbiHaH. ByA >kaFaaiaa COT KbI3METI TEeK 3aHFa HEerisAeAreH faHa
eMec, COHbIMEH Bipre MAEOAOIMSIABIK KOHE CasiCh biKMaAFa Aa 6aMAaHbICTbl GOAYbI KepeK.

3epTTey HaTUIXKEAEPI LEeT MEMAEKETTEPAIH, KYKbIKTbIK, XXYMeCiH 3epTTeyLliAep YLiH eTe MaHbI3AbI
xoHe Amepuka Kypama LlUTtatrapbiHbiH, XKofaprbl CoTblHa AMepuKa TapuXblHbIH, KO3iMeH 3aH,
LLUBIFAPYLLbI XXOHE aTKaPYLbl OUAIKMEH KAKTbIFbICKA TYCY MYMKIHAITT 6ap Mekeme peTiHAE Kapay Kepek.
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ExiHWwi >karbiHaH, aTKapyLbl 6MAiK TapanbiHaH JKoraprbl CoTTa 60C XKYMbIC OPbIHAAPbLIH TOATbIPYAbBIH
KMCbIHbIH TYCiHY MaHbI3Abl. OCbl EAAE XKAAFAChIMN XKATKAH TEPIC CasACU KOHE KYKbIKTbIK, KYObIAbICTAPADBIH
cebenTepiH i3aey GapbicbiHaa AKLL >Koraprbl CoTbiHbIH heaepansbl KOHCTUTYLMSIHBI TYCIHAIpYiHe,
TyTacTal aAfaHAQ, 3aH WblFapy (PYHKUMSCbIH OPbIHAQMTbIH, ©3IHE TOH eMeC >KOHe KOHCTUTYLMSIABIK,
TYpFblaaH GEKiTIAMEreH OCbl COTTbIH, KbI3METiHEe Ha3ap ayAapblAaAbl. AAANAQ, KEMTereH MaceAeAep
JKETKIAIKTI  3epTTeAMereH KymiHAe KaAbil OTblp, oAapabiH iwiHae AKLL >Koraprbl COTbIHbIH,
KOHCTUTYUMSIABIK 3aH, LbIFAPYAQFbl POAI, COT 3aH LbIFapy KyObIAbIChI.

TyiiH ce3aep: KyKbIK LbIFAapMaLlbIAbIFbl, toprcankumst, XKoraprbl coT, AKLL, 3aH wbiFapylibl
opraH.
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PoAb BepxoBHoro Cyaa CLLIA B npaBoBoii cucteme

AaHHag cTaTbsl nocesleHa mayyveHnio poan BepxosHnoro Cyaa CLLA B npasoson cucteme. B
YaCTHOCTM, B CTaTbe PACCMATPMBAIOTCS BOMPOCbI OCYLLECTBAEHUS KOHCTUTYLIMOHHOIrO MPaBOCYAMS
B CLLIA u ero 3HaueHue C CMCTEME Pa3AEAEHMs BAACTU. ITO YHUKaAbHOE CyAebHOe yupexaeHue C
WNCKAIOUUTEABHOM CTEMEHbIO BAUSIHWS, O KOTOPOM 3HaMEHUTbI MOAUTUYECKMIA BbITONMcaTeAb AMEPUKM
Anekeuc A0 TOKBUADB 3asBUMA, YTO «<HMKOFAQ L€ HU Y OAHOTO HapoAa He BbIAO CTOAb MOTYLLECTBEHHOM
cyAebHOM BAACTU».

LleAb nccaepOBaHMS — BbISIBUTb OCOOEHHOCTM MPABOTBOPYECKON AesTeAbHOCTM BepxoBHoro
Cypaa CLLA, nockoAbky cyaebHOe MpaBOTBOPYECTBO B HayKe OCTAETCS HEPELLUEHHON NPOOAEMON. AAs
AOCTUXEHUS LeAn OblAM MCTIOAb30BaHbl METOABI HAayUHbIX MCCAEAOBaHUI B BUAE OOLUMX METOAOB,
KOMMAEKCHbIe CMeLMaAbHble METOADBI IOPUCTIPYAEHLINN.

Ang untateas dbeHomeH BepxosHoro Cyaa CLLUA mHTepeceH B HECKOAbKMX acnekTax. Bo-nepsbix,
C TOYKM 3PEHMSI DBOAIOLMM aMEPMKAHCKOro MnpaBa M CyAeOHOM CUCTEMbl BO BCEM ee AMHAMUKe
M npotmBopeumnsix. Bo-BTOpbIX, B MAQHe OCYLLECTBAEHUS CYAENCKOM AESATEAbHOCTM, CAOXHbIX
MbICAUTEABbHbIX MPOLIECCOB  OTbICKAHMS HY>KHbIX MPELEeAEHTOB WM apryMEHTOB MO KOHKPETHOMY
AEAY, AOCTMXKEHMS (ECAM 3TO BO3MOXXHO) KOMMPOMMCCA MEXAY CyAbSIMM-KOAAeramu. CyAenckyto
AEATEAbHOCTb MPU 3TOM CAEAYET MHTEPNPETUPOBaTb HE TOAbKO KAaK OCHOBAHHYIO Ha MpaBe, HO M
MOABEPKEHHYIO MAEOAOTMYECKMM M MOAUTUYECKMM BAUSHUSM.

Pe3yAbTaTbl MCCAEAOBaHUS OUYeHb BaXKHbI AAS MCCAEAOBATEAEl MPABOBOWM CUCTEMbI 3apyOeXKHbIX
roCyAapCTB, M B3rAsiHyTb Ha BepxoBHbIi Cya CLLIA rAazamMmn aMeprKaHCKOM MICTOPUM KaK Ha yUpeXKAEHHE,
MOTEHLMAABHO pacroAaraiolee BO3MOXXHOCTAMM BCTYMUTb B KOHMAMKT M C 3aKOHOAQTEABHOM, U C
MCMOAHUTEABHOM BAACTbI0. C APYroi CTOPOHbI, BaXKHO MOHSATb AOTMKY 3anOAHeHMs BakaHCui B BepxoBHOM
CyAe CO CTOPOHbI MCMOAHUTEABHOM BAACTU. B X0A€ MPOAOAXKAIOLLMXCS B 3TOM CTPAHE NOMCKOB MPUYMH
HeraTuBHbIX MOAMTUKO-TIPABOBbIX SIBAEHWIA BHUMaHWE 0O6palLaeTcsl Ha TOAKOBaHWE (eAepasbHOM
KoHctutyumn BepxoBHbiM Cyaom CLLIA, B LeAOM Ha AEATEAbHOCTb 3TOrO CYyAQ, MCMOAHSIOLLEro
NPaBOTBOPYECKYIO (PYHKLMIO, MY HECBOMCTBEHHYIO M KOHCTUTYLMOHHO He 3akpenAéHHyio. OaHako
MHOTMe BOMPOCbl OCTAIOTCA HEAOCTATOUYHO M3YyYeHHbIMU, CpeAn HMX M poab BepxosHoro Cyaa CLUA B
KOHCTUTYLIMOHHOM MPaBOTBOPYECTBE, CaM (heHOMEH CyAe6HOro MpaBoTBOpYECTBA.

KAloueBble cAoBa: nMpaBOTBOPYECTBO, OpUCAMKUME, BepxoBHbii cya, CLLA, 3akoHoaaTeAbHas
BAACTb.

Introduction

If you refer to the U.S. Supreme Court’s status
following the Supreme Court’s laws, they establish
that the U.S. Supreme Court consists of 9 judges
(there were six before 1869), one of whom is the
U.S. President who appoints the Chief Justice. The
entire panel of judges hears cases. The quorum re-
quired for decision-making is six members of the
Court. Decisions are taken by a majority vote of the
judges present. They are final, not subject to appeal,
and cannot be revised to any authority.

The status of the Supreme Court of the United
States is not only a set of judicial powers specified in
the Constitution and the laws dedicated to the regu-
lations of the Court. No less important is the role and
place in the state — political mechanism. Again, due
to the lack of an exact list of powers, the «acquired»
status is essential. The high level of the Court was
formed due to specific activity, primarily establish-
ing a system of oversight and interpretation of the
U.S. Constitution. The concept of «high» status, in
addition to authority, is legally justified. Admitting
the Constitution’s texts and laws as the supreme
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source, one should state the legitimacy of the status
«acquired» in the judicial activity. (Ageeva E.A.,
2008:6)

Appeal functions as a subfunction of a just pro-
cess. The focus of the U.S. Supreme Court is to con-
sider cases as the highest appellate Court. The appel-
late jurisdiction of the U.S. Supreme Court is imple-
mented in three procedural forms. First, in the order
of appeal itself (on request). Secondly, in the order of
the recovery of cases from the lower Court (by certio-
rari). Thirdly, in the certification order (by certifica-
tion), the federal appellate courts consider explana-
tions on specific topics if there are any latter appeals.

Contrary to procedural differences, there is a
unifying feature important for understanding the
U.S. Supreme Court’s activities’ essence. He ac-
cepts the case of any category to the production at
his discretion. In other words, in each of the appeals
procedures, the jurisdiction of the Court is discre-
tionary. Since 1925, the U.S. Supreme Court has
continuously “weeded out” the overwhelming num-
ber of appeals. Of the approximately 5,000 annual
requests, the U.S. Supreme Court considers only
about 150 in various procedural forms.

According to the initially established jurisdic-
tion of the first-instance case, the U.S. Supreme
Court has the following powers:

Table 1 — Functions of the U.S. Supreme Court

- disputes between two or more states;

- relations between the United States and indi-
vidual states;

- debates in which one of the parties is a repre-
sentative of a foreign state;

- affairs brought by states against citizens of oth-
er states or foreigners.

Besides, only the cases of the first of the catego-
ries listed fall within the exclusive jurisdiction of the
U.S. Supreme Court (interstate cases). The remain-
ing classes of cases are divided into jurisdictions
(jurisdictional competences) divided with other sub-
jects. This competence of the U.S. Supreme Court is
shared with different federal courts and state supe-
rior courts and competes with foreign courts’ juris-
diction. (Burnham W., 2001:32)

At the same time, R. Posner argues that with
the existing diversity of interpretation factors, a
more critical role is played not by specific interpre-
tation methods (comparative, grammatical, etc.),
but by the “systemic” way. R. Posner, like other
American authors studying the Supreme Court,
calls this method “structural”, based not only on
systematic interpretation but also on political, eco-
nomic, and legal purposes. R. Posner identifies the
following techniques, or instead methods of inter-
pretive thinking.

1. The function of justice

The appeals function, the scope, and significance of which
is determined by the constitutional status of the Court, the
common law tradition, and the leading role of the power to
interpret interpretation activities.

The procedural function as the use of procedural rights —
guarantees from the text of the U.S. Constitution interpretation
and application of procedural requirements in the material —
legal sense.

2. Interpretation function

3. The legal function of the U.S. Supreme Court

As a law enforcement function, the judges use methods to
adapt constitutional principles and norms to new conditions
and protect the constitutional system, acquiring the value of
constitutional control.

As a lawmaking function emphasizing the Supreme Court’s
creation of new legal structures superimposed on normative
meaning’s existing provisions.

4. Political function

Implementation of judicial constitutional control, interaction
with the executive and legislative authorities, coordination of
the political course.

Protection of the «fundamental» rights of citizens and
constitutional legitimization and new rights under public
pressure.

The first is the judges of the U.S. Supreme
Court’s attitude to society’s prevailing attitudes
and convictions, which implies a connectedness of
the judge’s opinion with his socio-cultural and po-
litical bias. Posner denies the decisive importance
of this factor and cites several examples that re-
fute it. In particular, the judge activists E. Warren
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and W. Brennan were appointed Republican Pres-
ident D. Eisenhower, who became famous for his
conservatism.

The second is strategic behavior. The judge’s
behavior is determined by society’s expectations
and socially meaningful goals (preservation of the
principle of separation of powers, ensuring the polit-
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ical system’s stability, facilitating the implementa-
tion of the legislator’s ideas, etc.). (Bondar, 2002:2)

The third is designated as a sociological factor.
Posner believes that he contains some elements of
the first two factors, based on the theories of «new
liberalism» and «rational choice» (movement to-
wards compromise, reconciliation of social groups
with their disagreeing interests).

2.  Doctrinal interpretation in
technologies.

The judicial technologies of the U.S. Supreme
Court should be understood as a combination of
means and methods aimed at achieving constitution-
al goals by judges. The concept of «forensic tech-
nologies» does not apply to generally accept in legal
science, which is explained by its merging with such
related ideas as «legal technologies», «legal tech-
nique», «judicial methodology», «judicial strategy»,
and «judicial procedures». Partial coincidence with
these concepts’ content takes place if judicial tech-
nologies are understood in a broad sense. However,
in the context of the U.S. Supreme Court’s lawmak-
ing, it is advisable to approach the concept of «ju-
dicial technologies» not only in a broad but narrow
sense, through the prism of judges’ interpretation of
the U.S. Constitution, laws, and other regulations.
With a narrow approach, judicial technology inter-
prets legal sources and methods of understanding
applied by judges. Judicial technology and judicial
lawmaking activities. Judicial technologies and ju-
dicial lawmaking are similar in terms of their pri-
mary (strategic) goals and the application of inter-
pretation methods.

It is essential to identify the three structural
components of judicial technologies interconnected,
corresponding to the goals of a particular stage of
the U.S. Supreme Court. This is a judicial strategy,
judicial methodology, and doctrinal interpretation as
the foundation of the U.S. Supreme Court’s technol-
ogies. Judicial constitutional doctrines ensure the in-
tegrity and consistency of judicial technologies, the
interaction of components. According to the author
of this study, the U.S. Supreme Court’s principles
are an essential component of judicial activities’
technology. Considering the comparatively more
significant survey of legal methodology and judicial
strategies in Russian legal American studies as close
to political and legal procedures, this section will fo-
cus on the doctrinal interpretation as an essential el-
ement of standard engineering. (Zhidkov, 2006:608)

Judicial strategy — court protection of funda-
mental values of American society. The matters are
legal and economic, political, and ideological values
(protected by legal decisions) on a long-term basis.

judicial

We can agree with the opinion of R. Dvorkin that
the concept of a judicial strategy includes «reliance
on constitutional principles, taking into account the
influence of legal norms on the future development
of public relations». Constitutional principles define
the objectives of the activity, and activities for the
administration of justice are carried out under the
directions. Recognizing the constitutional tenets’
role in statistics, we will clarify that the concept of
constitutionalism is viewed in dynamics. That is, it
is characterized by the development of constitution-
al principles in judicial activities, including, among
other things, the lawmaking of the U.S. Supreme
Court.

Three goals constitute the dominant part of the
judicial strategy and the political and legal strategy
in general.

A. Protecting the interests of the state and soci-
ety, the rights of individuals, and social groups.

B. Protection of human rights mainly in the form
of so-called «fundamental» rights, which include
the liberty to property, a list of fundamental civil
freedoms, equality before the law, and the Court.

C. Maintaining the authority of the judiciary and
the effectiveness of the justice system.

Strategic objectives determine the main ap-
proaches of the judges of the U.S. Supreme Court
to the choice of judicial activity methods, the use of
legal means, directions to the role of the judiciary,
and judicial lawmaking. (Safonov, 2007:8)

Judicial methodology. The basic concepts of
the right of understanding (based on some pictures
formed scientific directions, or schools), which
are crucial for the judicial methods, should be
attributed.

Legal formalism with its dogmatic attitude to
judicial precedent and the original interpretation of
the U.S. Constitution. One of the modern branches
of legal formalism is analytical jurisprudence, rec-
ognizing the case law and the text as the primary
source of direction, emphasizing commenting on
traditional texts and the rejection of judicial law-
making.

Sociological  jurisprudence, characterized,
among other things, by the use of law as a tool in
achieving social goals (analysis of law is also car-
ried out using the achievements and methods of so-
ciology).

The approach to the court decision and the in-
dividual one is inadmissible for the U.S. Supreme
Court because such a decision is not binding for fu-
ture cases. Such an approach contradicts the main
component of judicial technologies — the doctrinal
interpretation. (Safonov, 2008:272)

113



The role of the US supreme court in the legal system

For the U.S. Supreme Court judges, lawmaking
elements are not reducible to creating precedents
by resolving litigations. Adopting court decisions
in unity with the pursuit of the old and establishing
new conceptual approaches — concepts in legal doc-
trines. This is a multifactorial approach to solving a
complex case. Complicated, from the point of view
of a general, predominantly judicial law, where the
right is required to be found in various sources, in-
cluding moral or «discovered», and to apply, per-
haps, in the form of a modified principle.

There is a perception that the English and Amer-
ican legal systems’ doctrines are the sources of law.
However, it should clarify that the primary source of
direction is a precedent, along with the law. Howev-
er, to assign constitutional judicial doctrines to «sec-
ondary», «softy, «persuading,», etc., sources cannot
be. Judicial constitutional doctrines are based on
legitimate constitutional principles. Constitutional
judicial philosophy is close in its meaning to the
head of law. Besides, the doctrinal approach’s role
increases if the provisions of implicit meaning that
allow for different interpretations are applied.

The U.S. Supreme Court formulated specific
verification methods as criteria for verifying the
constitutionality of laws and other acts.

Since the end of the 1930s, when the question
of the grounds and criteria for recognizing the laws
of F. Roosevelt’s new policies that do not contra-
dict the U.S. Constitution became most relevant, the
U.S. Supreme Court proceeded to a judicial consti-
tutional review on two levels.

Firstly, the so-called «non-strict» verification
(lax scrutiny), otherwise referred to as verification
on rational, reasonable grounds (ration basis test).
For example, the law on helping people with dis-
abilities is appropriate and corresponds to a sensible
justification since benefits are not privileges; it is
necessary for them. This is a test criterion based on
the reasonableness of the act’s status or other regu-
latory requirements.

Secondly, «strict scrutiny» (strict scrutiny),
based on the criterion of the prohibition of restrict-
ing fundamental constitutional rights as the basic
constitutional principle, as well as the prohibition of
limiting the principles of separation of powers and
federalism.

Following this second approach, if there is a
violation of fundamental constitutional rights and
principles (for example, refusal to hire non-union
members), then a law containing such a provision
(federal or state) is deemed contrary to the Consti-
tution. According to such a law, trade union mem-
bers receive privileges, and this violates contractual
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freedom, freedom of employment, as a fundamen-
tal right, the application of strict verification, as the
Court decided in the decision on the recalled case of
Karolen Products, is required not only because of
the violation of the rights to freedom, property, life.

The application of the doctrines developed by
the U.S. Supreme Court based on principles, taking
into account the entire regulatory array, is not the
only thing determining the judicial decision. Other
doctrines and their wording influence it. The appli-
cation of different principles related to the Court’s
subject matter is presumed to justify the decision’s
correctness.

The combination of doctrines applied by the
Court means, for example, that the philosophy of the
due process of law, which means adherence to indi-
vidual personal rights and the priority of procedural
law, can be a basis for protecting private ownership
based on legal equality, and for safeguarding sub-
jective rights based on legal equality, and for pass-
ing laws granting privileges and additional rights to
minorities.

Anti-discrimination and constitutional law-
making

One of the main issues in the U.S. Supreme
Court activities has always been racial discrimina-
tion. The doctrine of “the constitution is blind to the
color of skin,” formulated in the last third of the XIX
century, remained a “shameful spot” in the history
of American law. The U.S. Supreme Court refused
to take decisive action to intersect racial inequality
until the second half of the 20th century. Judges de-
nied the need for real movement towards equality
even after adopting anti-slavery amendments to the
U.S. Constitution following the results of the Civil
War of the mid-19th century.

In these amendments (XIII, XIV, XV) were de-
clared: the prohibition of slavery and other types
of forced labor; the right of the United States Con-
gress to enact laws to implement this provision; the
ban of depriving the fundamental rights of former
slaves while respecting equal protection by law;
citizenship with constitutional prohibitions to deny
voting rights based on race. These provisions could
become total equality, but their implementation de-
pended on the further actions of the branches of gov-
ernment and the U.S. Supreme Court, interpreting
the requirements of the amendments, clarifying their
meaning. (Hamilton, 2000:346)

The primary purpose of Section XIV, Section I,
of the Amendment to the U.S. Constitution in a lit-
eral reading is to prohibit states from depriving citi-
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zens (freed slaves) of equal protection of laws and
due process of law. In the first “narrow” interpreta-
tion of the state actions doctrine, the corresponding
conceptual approach and method prohibit the states
from passing discriminatory laws. The federal au-
thorities were forced to respond because the state
legislatures approved numerous electoral require-
ments, the so-called “Black Codes” (labor contract
laws for former slaves, not containing a hint of
equality of the parties). Such measures contradicted
the tasks of implementing progressive amendments
of the 1860s, led to a net increase in racial discrimi-
nation, and a stream of appeals to the courts of all
instances.

However, manifestations of racism were never
limited only to the actions of state authorities. Still,
they were a product of efforts and private individu-
als, employers, homeowners, campaigns and small
firms, professional corporations, social and educa-
tional institutions, etc., equality of rights and consti-
tutional protections for all, only the states’ actions.
The actions of private individuals? After the formal
abolition of slavery, it was discrimination at the lev-
el of private actors that turned into a complicated
reality.

Religious refusal to protect the rights of former
slaves and black people in hiring, in educational
institutions, in public places, discrimination has be-
come a disgrace to the United States, including the
courts’ connivance. State judges established light
and symbolic punishments or refused to consider
these cases, explaining discrimination against indi-
viduals as irrelevant to state authorities’ actions.

This interpretation and the corresponding doctri-
nal approach contradicted the logic of interpretation.

Firstly, it is difficult to imagine that the legisla-
tor would see the only violators in the state authori-
ties’ person and did not mean other racism manifes-
tations.

Secondly, text XIV of the Amendment to sec-
tion 5 establishes a link between the goal of prohib-
iting discrimination and the actions provided for the
realization of this goal: “Congress ... has the right to
comply with this provision by adopting appropriate
legislation.” In other words, the requirement of leg-
islative regulations was contained.

Thirdly, the legislator, by his actions at this time,
has once again confirmed that he is fighting against
racism and private individuals. Namely: the U.S.
Congress, faced with poorly concealed sabotage by
state and private institutions to protect the rights of
former slaves, adopted the Civil Rights Act (the first
Civil Rights Act of 1875). Legislators, assuming the
law, relied on the provision of Article I XIII of the

section of the U.S. Constitution: “to issue all laws
that are necessary and relevant to exercise the above
powers and all other powers granted by this Con-
stitution to the U.S. government.” Moreover, they
revealed a coincidence in meaning (in the sense of
realizing the amendments’ progressive goals, the
wording of Article I of Section VIII with the lan-
guage of Section 5 of Amendment XIV “through
the adoption of appropriate legislation™). (Madison,
2000:346)

The U.S. Supreme Court received a large group
of homogeneous cases with lawsuits against viola-
tors, primarily individuals. After numerous appeals
against state courts’ decisions, the U.S. Supreme
Court answered the following question. Are U.S.
court judges required to respond to racism as a prod-
uct of private action? “No, it should not” — this was
the response of the U.S. Supreme Court in 1883,
when it made a decision, combining the consider-
ation in a single proceeding. In judgments of “Civil
Right Cases”, the Court turned to the judicial inter-
pretations of section 5 of the XIV Amendment and
decided that the U.S. Congress did not have the au-
thority to pass a law restricting private individuals’
rights.

The Court separated Section 1 of the XIV
Amendment (anti-discrimination) from the legisla-
tive provision for achieving this goal. Also, the U.S.
Supreme Court ignored the meaning of section 5 of
the XIV Amendment provisions.

The decision of the Supreme Court of the Unit-
ed States in 1883 was based (to preserve the focus
of the Amendment solely on state authorities) on a
deliberately narrow interpretation that does not go
beyond the mechanical understanding of the text.
The Court refused to provide judicial protection to
citizens subject to discrimination.

With this argument of the U.S. Supreme Court, I
cannot agree that Discrimination in American soci-
ety is still a global problem for all of humanity. The
U.S. Supreme Court, through its position in the Civil
Right Cases case, itself violated the U.S. Constitu-
tion Bill of Rights were the amendments proclaimed
freedom of religion, freedom of speech, freedom of
the press, people’s right to peaceful assembly, peo-
ple’s right to apply for damages, people not being
subjected to unreasonable searches and confisca-
tions, the right to due process, prompt and public re-
view of their cases by an impartial jury court. Thus,
the U.S. Supreme Court tried not to notice that the
essence of the problem was in the states’ racist laws
but in the root of racism in the system of public rela-
tions and in restricting black people’s constitutional
rights at all levels.
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Conclusion

In the Civil Rights Cases case, the path to racial
segregation was opened. This, among other things,
meant that to promote racism and prevent conflicts
in schools and educational institutions, primarily
conflicts with parents from white families, the states
embarked on the path of separate education, differ-
ent use of essential academic, and then other (trans-
port, trade and catering, hotel business, sports and
leisure services. Immediately two problems arose.

First, the apparent contradiction of the racist
doctrine of “divided but equal” with the philosophy
of 1 section XIV of the Amendment of “equal pro-
tection of laws”. This legal equality doctrine still
applies to the issues of desegregation, discrimina-
tion, and overcoming their consequences. However,
concerning African Americans, and in other areas of
regulation, the requirement of equal protection by
law, as a requirement of legal equality, can be ap-
plied to protect the rights of a given social group,

and to continue actual discrimination, refusing the
real actions of the legislator to protect social groups.
Due to this “rubber elasticity”, the U.S. Supreme
Court, to most other regulatory areas, by the begin-
ning of the 21st century, did not apply the “equal
protection” clause later.

Secondly, did not resolve the issue of target-
ing the XIV Amendments to states or individuals.
The U.S. Supreme Court was inclined to accept
state authorities’ responsibility as outlined in the
U.S. Constitution (Amendment XIV), not imposing
an obligation on private individuals. The Court ig-
nored the inaction or the indulgence of state courts
in obvious racist manifestations by private individu-
als. Rejected arguments about the imperfection of
the constitutional provisions and the need for their
new interpretation. Over the next five decades (af-
ter 1896), the U.S. Supreme Court examined several
racial segregation cases. Still, in its decisions, the
doctrinal principle of “divided but equal” did not
become in doubt.

School School education
Education Greenv. CountySchoolBoard (1968)
Brown Places for public contact
ownv. HeartofAtlantaMotelv. US (1964)
Board of I
Education of Voting rights
Topeka SouthCarolinav. Katzenbach (1966), Katzenbach v.
(1954) Morgan (1966)

The scope of personal and political rights:
Family relationships
Loving v. Commonwealth of Virginia (1967)

Voting rights
Bakerv. Carr (1962)

Scope of race relations:

Scheme 1 — The most significant (initiating and deterrent) decisions
of the U.S. Supreme Court under the leadership of E. Warren, 1953-1969

In 1954, the U.S. Supreme Court made a de-
cisive turn toward a constitutional ban on racial
discrimination by deciding the case of Brown v.
Board of Education, assessed (both supporters and
opponents of the decision) as the most important
in the activities of the U.S. Supreme Court, and in
constitutional history in general. The trial ended
with the U.S. Supreme Court’s conclusion in 1954,
which recognized the separation of black and white
schoolchildren as contrary to the Constitution. The
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decision was an important event in the fight against
racial segregation in the United States. It can be
said that the U.S. Supreme Court (from 1953-1969
under the leadership of E. Warren) came to the de-
fense of whites and against black people in the fight
against discrimination by protecting them in the
sphere of all social benefits. Thus, the U.S. Supreme
Court made it clear that the judiciary cannot notice
the problems of discrimination and segregation in
which I pointed out at the top.
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The Court cited psychological and sociologi-
cal research results, which confirmed that separate
educational institutions could not be equal. The
«divided but equal» doctrinal method is contrary to
the Constitutions, concluded the Court, revising the
Plessy precedent. In Brown’s case, the U.S. Supreme
Court’s decision and the E. Warren report with its
presentation settled with doctrinal arguments based
on the text of the Constitution and moral arguments.
The Court pursued the goal of ensuring a sustainable
society without conflicts between social groups. The
Court did not proceed from the letter of the law, but
from the principles of justice and morality, which
changed by the middle of the 20th century. The
recognition of civil rights equality, the prohibition
of discrimination undoubtedly, strengthened state
power’s authority.

With this decision in the case of Brown v., the
Board of Education must fully agree. Indeed, the
United States Supreme Court, chaired by E. War-
ren, recognized the equality of civil rights and the
prohibition of discrimination. It is possible to con-

clude that the highest judicial authority acted from
the principle of justice and the U.S. Constitution.
Based on this case, I can give the legal highest rat-
ing to President E. Warren. Studying this scientific
article, I can say as a lawyer for me the freedom and
civil rights of all humankind not only in the USA all
over the world is very important and strict principles
respecting civil rights and liberties. In such a situa-
tion, the U.S. Supreme Court, chaired by E. Warren,
not only reacted to the actions of the government
but often took the initiative to expand constitutional
rights and create a mechanism for their protection
through a new interpretation of well-known consti-
tutional doctrines.

Sharp disagreements among judges of the Su-
preme Court on discrimination issues appeared in
the 1970-the 1980s, with a change in the country’s
political situation towards conservatism. The deci-
sions on several cases resolved the subject of the ob-
ligation of enterprises and individuals to eliminate
the results of discrimination that occurred in the past
period («past» or «historical discriminationy).

Appendix 1 — Twenty-five rotary decisions (court precedents) in the history of the supreme court of the USA

1) Marbury v. Madison (1803): a law that contravenes the Constitution is void; The Supreme Court is empowered to exercise

constitutional oversight of the laws of Congress.

2) McCulloch v. Maryland (1819): if the aim pursued is legitimate, all ways of achieving it are justified, since, being compatible
with the letter and spirit of the Constitution, they are constitutional; Congress is authorized to pass “necessary and appropriate” laws

to enforce all the powers of the federal government.

3) Gibbons v. Ogden (1824): when state law does not coincide with federal law, it belongs to federal law; in the area of interstate

commerce, federal law has a higher status than state law.

4) Dred Scott v. Sandford (1857): The Constitution does not consider slaves U.S. citizens. On the contrary, they are constitution-

ally protected property of their owners.

5) Plessy v. Ferguson (1896): State laws that allow for racial segregation of citizens are considered constitutional because they

follow the principle of “divided but equal.”

6) Locher v. New York (1905): The Constitution does not allow state intervention in the right of an employee to enter into a
contract with an employer; such a request is considered fundamental constitutional, and the state is not authorized to take this job

from an employee.

7) Near v. Minnesota (1931): Freedom of the press is protected from state interference; state authorities do not have the right to

forbid publication, i.e., engage in press censorship.

8) West Coast Hotel v. Parrich (1937): The Supreme Court reversed the decision of Locher v. New York and decided that the
state can regulate the contractual relationship between the employee and the employer.

9) Brown v. Board of Education (1954): in the field of public education, there is no place for the principle of “divided but equal”;
After this decision was made, the process of desegregation of state educational institutions began.

10) Mapp v. Ohio (1961): Evidence that has been obtained illegally by state authorities cannot be used against a defendant in a
trial; Marr extended to states the scope of the rule, which until now had been applied only to federal authorities.

11) Baker v. Carr (1962): one person — one vote; The XIV Amendment to the U.S. Constitution obliges the states to give each

person one electoral vote.

12) Gideon v. Wainwright (1963): in criminal proceedings, the defendant has the absolute right to a lawyer; the defendant
accused of committing a serious crime, the state is obliged to provide a lawyer if he does not have the material ability to hire him.

13) New York Times v. Sullivan (1964): in a defamation lawsuit, a public figure must prove that the defendant acted with direct
intent; the Amendment to the Constitution protects the right of the media to hold open debates about public figures.

14) Griswold v. Connecticut (1965): The Constitution protects the right of couples to the secrecy of contraception; the state does

not have the right to prohibit contraception.
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15) Miranda v. Arizona (1966): the detainee (suspect) has the right not to answer the questions posed by the police; V amend-
ment to the U.S. Constitution protects his right not to act as a witness against himself.

16) San Antonio Independent School District v. Rodriguez (1973): The Constitution does not guarantee the fundamental right
to education; The Constitution does not require states to provide citizens with education.

17) Roe v. Vade (1973): the constitutional right to personal secrecy protects a woman’s right to an abortion; the state may regu-
late these rights but cannot prohibit abortion.

18) the U.S. v. Nixon (1974): neither the separation of powers nor the need to preserve the confidentiality of relations between
the President and his subordinates provides grounds for recognizing the President’s absolute immunity from the judicial process.

19) Texas v. Johnson (1989): The Constitution protects abuse of the U.S. flag as a form of symbolic freedom of speech; the state
does not have the right to ban an idea just because it does not like the society.

20) Cruzan v. Missouri Dept. of Health (1990): although the Constitution protects the human right to refuse treatment, which
prolongs life artificially, i.e., his death rights, the state may regulate this right if it is reasonable.

21) Washington v. Gluxberg (1997): Washington State law prohibiting assisted suicide is not in conflict with the Constitution.

22) Lawrence v. Texas (2003): Texas law prohibiting voluntary sexual intercourse between adults of the same sex is contrary
to the 14th Amendment.

23) Roper v. Simmons (2005): Juvenile Offenders Cannot Be Sentenced to Death.

24) Georgia v. Randolph (2006): during a police search in a private house or apartment without a judge’s sanction, if at least one
of the tenant’s objects to the investigation, the evidence cannot be used in a court against the tenant who objected (Note: The Fourth
Amendment to the U.S. Constitution guarantees the inviolability of the home. Police officers are not allowed to invade anyone’s
private home without the authorization of the judge or the permission of the residents).

25) Obergefell v. Hodges (2015): The Fourteenth Amendment obliges the state to issue marriage certificates to people of the
same sex as well as to recognize such marriages that are legally registered outside the state.
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