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LEGAL PROTECTION OF THE ATMOSPHERIC AIR IN THE CONTEXT
OF ANALYSIS OF THE ENVIRONMENTAL LEGISLATION
OF THE REPUBLIC OF KAZAKHSTAN

The article presents a system-wide analysis of the environmental legislation of the Republic of Ka-
zakhstan in the field of legal protection of atmospheric air. It is especially emphasized that this vital
component of the surrounding human, flora and fauna of the natural environment is still not sufficiently
methodologically and legally guaranteed against negative physical, chemical, biological and other influ-
ences. In the aspect of determining the relevance of the issue under consideration, an important conclu-
sion was also made that the norms of the Environmental Code of the Republic of Kazakhstan in relation
to the protection of atmospheric air require further development and detail. In the current legal version,
their potential regulatory significance is not significant, which allows us to speak both about the lack of
the desired effect on their part, and about the lack of development, with the help of the national legisla-
tor, of an effective mechanism for the legal protection of atmospheric air in comparison with the protec-
tion of natural resources: land, subsoil, waters, forests, flora and fauna. The aim of the authors is to reveal
the modern content of the legal protection of atmospheric air, as well as to determine the main problems
and future prospects in the context of the analysis of the environmental legislation of the Republic of
Kazakhstan using scientific views, domestic legislative acts and the results of law enforcement practice.
During the development of the topic, the authors used a set of general scientific and special methods
of scientific cognition, in particular the comparative legal method, as well as methods of modeling and
system analysis. In the conclusions, the authors emphasize that one of the ways to possibly eliminate
the gaps and, accordingly, create a balanced system of norms for the protection of atmospheric air on an
equal basis with other natural objects can be the currently being developed and revised new edition of
the Environmental Code of the Republic of Kazakhstan.

Key words: atmospheric air, legal protection, environmental legislation of the Republic of Kazakh-
stan, environment, Environmental Code of the Republic of Kazakhstan.
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KasakcTtaH Pecny6AMKaCbIHbIH, 3KOAOTUSIABIK, 3aHHAMACbIH
TaAAQy KOHTEKCiHAeri atmocdepanblk, ayaHbl KYKbIKTbIK, KOpFay

Makanraaa atMocepanblk, ayaHbl KYKbIKTbIK, KOpFay casacbiHaarbl KasakcraH PecrnybAmKachiHbIH,
3KOAOTMSAABIK, 3aHHAMaCbIHA >KAAMbIKYMEAIK TaAAQy >Kacay YCbIHbIAFAH. Ocipece aaamAbl, haopa MeH
(hayHaHbl KopLIaylibl TabUFM OpPTaHbIH, aTaAMbILl OMipLIEeH KaXkeTTi KypamAacbiHbiH oAl Ae 60Aca
KEAEHCI3 (PU3MKAABIK, XMMUSIABIK, GMOAOTUSIABIK KOHE A€ ©3re aCepAepiHeH XXETKIAIKTI aaicTemenik
KOHe KYKbIKTbIK AeHrelAe KeniAAeHAIpiAMereHairi atan KepceTineai. KapacCTblpbiAbIN OTbIpFaH
M&CEAEHIH ©3eKTIAIMNH aHblkTay 6apbiCbiHAQ aTMOCepaAblK, ayaHbl KopfayFa KaTtbiCTbl KasakcraH
PecnybAmKachl IKOAOTUSIAbIK, KOAEKCIHIH HOpMaAapbl OA@H 8pi AaMyAbl XK8HE HAKTblAAyAbl TaAar
eTeAl AereH MaHbI3Abl KOPbITbIHAbI >KacaafraH. Kasipri KOoAAaHbICTaFbl KYKbIKTbIK, peAakumMsiaa
OAAPAbIH, bIKTUMAA peTTeyLlli MoHi 60AMaLLbl FaHa. ByA oAapAbIH TapanbiHaH TUICTI acepaiH, 6oAMaybl
TYpaAbl AQ, YATTbIK 3aH, LWbIFapyLWbIHbIH, KemeriMeH XKep, >Xep KOWMHaybl, Cy, OpMaH, ecCiMAiKTep
MEH >KaHyapAap ©AeMi CMSKTbl TabuFn pecypcTapAbl KOpPFayMeH CaAbICTbIpFaHAQ aTMOCHEPAAbIK,
ayaHbl KYKbIKTbIK KOpPFayAblH TUIMAI TETIFHIH XXETIAMEreHAIri TypaAbl Aa anTyra MyMKIHAIK Gepeai.
ABTOpAApPAbIH, MakcaTbl — aTMOCEPaAbIK, ayaHbl KYKbIKTbIK KOPFayAblH 3aMaHayuM Ma3MyHbIH aLly,
COHbIMEH KaTap FbIAbIMU K&3KapacTap, MEMAEKETILLIAIK 3aHHAMaAbIK, akTiAep >KeHe KYKbIK, KOAAAHY
Toxipubeci HaTMxeAepiHiH kemerimeH KasakcTaH PecnyOAMKacbIHbIH 3KOAOMMSIAbIK, 3aHHAaMacCbIH
TAaAAQy KOHTEKCIHAEri Herisri npobAemasap MeH oapi Kapaifbl MepCcrekTMBaAapAbl aHbIKTay OGOAbIM
TabblAaAbl. TakbIpbINTbl 83iPAEMEAEY aFbiMbIHAQ aBTOPAAP FbIAbIMU TaHbIMHbIH, KAAMbIFbIAbIMM JKOHE
apHalbl 8AICTEMEAEPIHIH, XKMBIHTbIFbIH KOAAQHADI, OAAPABIH, iLLiHAE, aTan anTKaHAQ, CaAbICTbIPMaAbI-
KYKbIKTbIK ®AIC, YATIAEY >KOHe >KYMEeAiK Taapay aAicTepiHe >yriHAi. KopbiTbiHAbIAGPAQ aBTOpAAp
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OAKBIAbIKTaPAbI XKOIO >X8He, TMiCiHwe, 6acka TabuFn 0ObEKTIAEPMEH KaTap, aTMOCgepaAblk, ayaHbl
KOpFay TypaAbl HOPMaAapAblH TEHAECTIPIAreH >KYMeciH Kypy ToCiAAepiHiH Oipi peTiHae Kasipri
yakbITTa 83ipAEHIN >XaTkaH >XeHe KanTa KapasraH KP DKOAOrmsiAblK, KOAEKCIHIH, >KaHa peAakuuMsChbl
60Aa aAaTbIHAbIFbIHA Ha3ap ayAapaaAbl.

Ty#iH ce3aep: aTMOCepaAbiK aya, KYKbIKTbIK Kopray, KasakcraH Pecrny6AMKacbiHbIH 9KOAOTUSIABIK,
3aHHamMacbl, KopluaraH opTa, KasakcraH PecnybAmKacbiHbiH, DKOAOTMSIAbIK, KOAEKCI.
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MpaBoBasi oxpaHa aTMocdepHOro Bo3Ayxa B KOHTEKCTe aHaAM3a
3KOAOTMYecKoro 3akoHoaareAabctBa Pecny6Amkun Kasaxcran

B cTaTbe npeacTaBAeH O6LECUCTEMHDIM aHAAM3 SKOAOTMUYECKOrO 3aKOHOAATEALCTBA Pecny6AmKm
KaszaxcraH B chepe npaBoBoit 0xpaHbl aTMOCepHOro Bosayxa. Oco60 NoAUYEepKMBAETCS, YTO KM3HEHHO
BaKHbI KOMMOHEHT, OKPY>aloLMiA YeAoBeka, Kak Aaopa M ¢hayHa MPUPOAHON CpeAbl, BCe elle
HEAOCTAaTOYHO METOAOAOTMYECKU U IOPUAMYECKM 3aLLMLLEHBI OT HEFaTUBHbIX (PU3MUYECKUX, XUMNYECKMX,
OGMOAOIMYECKMX UM MHbIX BO3AEWMCTBMIA. B acnekte onpeAeAeHmsl akTyaAbHOCTM paccMaTpUBaemoro
BOMPOCA TakXe CAEAAH BaXkKHbI BbIBOA O TOM, YTO HOPMbl JKOAOTMYECKOro KoAekca Pecny6Amnkum
KasaxcTtaH npMMEHUTEAbHO K 3almTe aTMOCHEPHOro BO3AyXa TPEOYIOT AAAbHENLIEro pacCMOTPeHMS
U AeTaam3aumu. B HblHe AelicTByloWen IOPUAMYECKON PeAaKLMM MX MOTEHLMAABHOE peryAupylollee
3Ha4YeHMe HECYLECTBEHHO, UYTO MO3BOASET FOBOPUTH KaK OO OTCYTCTBMM AOAXKHOIO 3dhekta ¢ ux
CTOPOHbI, TaK U O He BbIPaBOTAHHOCTM MPW MOMOLLM HALMOHAABHOTO 3aKOHOAATEAS AENCTBEHHOMO
MeXaHM3Ma MpaBOBOM OXpaHbl aTMOCKEPHOrO0 BO3AYXa MO CPABHEHWMIO C 3alMTON MPUPOAHbIX
pecypcoB: 3eMAM, HEAD, BOA, A€Ca, PAaCTUTEABHOIO W XXMBOTHOrO mupa. Lleablo ctaTbm gBAsSeTCS
pacCMOTpPeHME COBPEMEHHOIO COAEpP)KaHWs MpaBOBOM OXPaHbl aTMOCKEPHOrO BO3AYXa, a Takxke
OMNpPeAEAEHNEe OCHOBHbIX NMPOOAEM M AAABHEMLLIMX NEPCreKTUB B KOHTEKCTE aHaAM3a 3KOAOTMYECKOro
3aKOHOAATeAbCTBA Pecny6amkin KasaxcTtaH ¢ MOMOLLbIO HayUHbIX B3rASIAOB, BHYTPUIOCYAQPCTBEHHbIX
3aKOHOAATEAbHbIX AaKTOB M PE3YAbTATOB MPaBONPUMEHUTEABHOM NMPAKTUKK. B xoAe paspaboTku Tembl
aBTOpamM UCMOAb30BaAACh COBOKYMHOCTb 06LLIEHAYYHbIX M CMELMAAbHBIX METOAOB Hay4HOrO MO3HaHKS,
B YaCTHOCTM CPaBHUTEAbHO-TPABOBOM METOA, a TaKXKe METOAbI MOAEAMPOBAHMS M CUCTEMHOIO aHaAM3a.
B BbIBOAAX aBTOPbI aKLLEHTUPYIOT BHUMAHME Ha TOM, YTO OAHUM M3 COCOBOB BO3MOXKHOI0 YCTPAHEHMS]
npo6eAoB 1 COOTBETCTBEHHO CO3AAHMSI HAPABHE C MHbIMU MPUPOAHBIMM 06bEKTaM1 CHAAAHCMPOBAHHOW
CUCTEMbI HOPM 06 OXpaHe aTMOC(EPHOrO BO3AYXa MOXKET CTaTb pa3pabaTbiBaemasi B HACTOSILLEE BPEMS
U MepecMOTPeHHasi HoBas peAakLms IKoAormyeckoro koaekca PK.

KaroueBble caoBa: aTMOCepHbIi BO3AYX, MPaBOBasi OXpPaHa, SKOAOTMUYECKOe 3aKOHOAATEAbCTBO
Pecny6amkun KasaxcraH, okpy>kaiowas cpeaa, IKoAormyeckmin koaekc Pecny6amkm KasaxcraH.

Introduction

In Kazakhstan, the ecologically and legally sig-
nificant concept of atmospheric air, perhaps, was
first established when the republic was part of the
former USSR, namely in the Decree of the Presidi-
um of the Supreme Soviet of the Kazakh SSR “On
nature protection in the Kazakh SSR” dated May 12,
1962 (Journal of the Supreme Soviet and the Gov-
ernment of the Kazakh SSR, 1962). According to
Article 1 of this normative act, atmospheric air was
enshrined not only as an inseparable part of the natu-
ral complex as a whole, but also as an independent
object of legal protection (Journal of the Supreme
Council and the Government of the Kazakh SSR,
1962), thereby “freed” from the traditional and ob-
vious sanitary-hygienic approach, which prevailed
for a long time in the official legal policy of the So-
viet state.

Two decades later, on June 12, 1981, the Su-
preme Soviet of the Kazakh SSR at its third ses-
sion of the tenth convocation adopts a separate
Law of the Kazakh SSR “On the protection of at-
mospheric air” (Bulletin of the Supreme Soviet of
the Kazakh SSR, 1981: 482). In accordance with
the norms provided for in it, the tasks of the leg-
islation of the Kazakh SSR on the protection of at-
mospheric air were (Bulletin of the Supreme Soviet
of the Kazakh SSR, 1981: 482): improving the state
of atmospheric air, preventing and reducing harm-
ful chemical, physical, biological and other effects
on the atmosphere causing adverse consequences
for the population, the national economy of the re-
public, flora and fauna, as well as strengthening the
rule of law in the field of atmospheric air protec-
tion (Article 1) (Bulletin of the Supreme Soviet of
the Kazakh SSR, 1981: 482). Russian scientists note
that, in fact, the law was a classic example of tex-
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tual reproduction of union norms in a republican act
(Mukhitdinov N.B., Rakhimberdin K.Kh., Zhumak-
sanov E.K., 2003a: 45) and in it, in essence, neither
one norm that would take into account the specifics
of our country (Mukhitdinov N.B., Rakhimberdin
K.Kh., Zhumaksanov E.K., 2003b: 45). One of the
additional explanations for this circumstance was
the fact that it was no coincidence that Kazakhstan
for a long time remained a raw material append-
age of the former Soviet Union (Mukhitdinov N.B.,
Rakhimberdin K.Kh., Zhumaksanov E.K., 2003c:
45). Exactly ten years later — June 18, 1991 — the
supreme legislative body of the Kazakh SSR adopts
a new Law of the Kazakh Soviet Socialist Republic
“On environmental protection in the Kazakh SSR”
(Z9113500 ) (Law of the Kazakh Soviet Social-
ist Republic “On environmental protection in the
Kazakh SSR”, 1991). In connection with its entry
into force on August 1, 1991, the previously noted
Decree of the highest collegial body of the Repub-
lic became invalid. The law within the framework
of arcticle 5 recognized atmospheric air and other
natural objects as components of natural ecological
systems and the biosphere as objects of the natural
environment subject to protection (Law of the Ka-
zakh Soviet Socialist Republic “On environmental
protection in the Kazakh SSR”, 1991). A separate
section within the framework of the Law was de-
voted to the economic mechanism of environmental
protection and environmental management (the Law
of the Kazakh Soviet Socialist Republic “On envi-
ronmental protection in the Kazakh SSR”, 1991)
and within Articles 16, 17, 18, 19, 21, 22,23, 24,26
and 27 provided for the financing of environmental
programs and activities, in particular at the expense
of environmental insurance funds and credit banks,
payment of fees for special use of natural resources,
the conclusion of agreements on environmental
management, a payment system in the same area,
for example, payment for environmental pollution,
payment for emissions and discharges of pollutants
into the environment and disposal of production
and consumption waste, as well as their standards,
etc. (Law of the Kazakh Soviet Socialist Republic
“On environmental protection in the Kazakh SSR”,
1991). It can be said that this Law contained not
only a new ideology under the conditions of the
Soviet administrative-command system, but also
significantly stimulated the improvement of envi-
ronmental protection activities. For comparison,
experts note that the Law of the Kazakh SSR “On
the Protection of Atmospheric Air” did not provide
for economic mechanisms for the protection of at-
mospheric air” (Rakhimberdin K., 2001).
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After gaining state independence, Kazakhstan
began to form its own environmental policy — a
policy of the transitional period, focused, in par-
ticular, on the further development of economic
methods for regulating environmental management,
expanding the rights and powers of regional and lo-
cal government bodies (Rakhimberdin K.Kh., 2000:
33). Of course, the Constitution of the Republic of
Kazakhstan of August 30, 1995 became the funda-
mental law in the context of completely different
realities. “Its articles 31 and 38 have an ecologi-
cal and legal character, which for the first time ap-
proved and put into effect a new ecological, nature
conservation concept” (Chumachenko T.N., 2015).
So, if, according to Article 31 of the Constitution:
“The state aims to protect the environment favor-
able for human life and health” (Constitution of the
Republic of Kazakhstan, 1995), then in Article 38 it
secures the citizens of the Republic the obligation
to preserve nature and take care of natural resources
(Constitution of the Republic of Kazakhstan, 1995).
Article 6 of the Basic Law of the State establishes
property rights to natural resources (Constitution of
the Republic of Kazakhstan, 1995). In other words,
along with the definition of the ecological signifi-
cance of the environmental policy, in addition, this
article contains a legal structure for the protection of
individual natural objects, which is based on the in-
stitution of property rights. In this regard, clause 3 of
this article of the Constitution states that: “The earth
and its subsoil, waters, flora and fauna, and other
natural resources are in state ownership” (Constitu-
tion of the Republic of Kazakhstan, 1995). Howev-
er, within the limits of this norm, the phenomenon
we are investigating is not specifically covered —
atmospheric air and the question is not unambigu-
ously resolved: can it also be an object of property
rights? It follows that the Constitution of the Repub-
lic leaves open the definition of the list of natural
resources subject to ownership, use or disposal and
without naming their legal characteristics, and also,
apparently, given that atmospheric air has its natural
properties, believes that it is not possible to classify
it as object of ownership.

Theoretical and methodological basis of the
article

From a theoretical point of view, the signifi-
cance of this article lies in the fact that, based on the
study of a wide range of scientific views, domestic
legislative acts and the results of law enforcement
practice, the modern content of the legal protection
of atmospheric air is revealed, and the main prob-
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lems and further prospects are determined in the
context of the analysis of the environmental legisla-
tion of the Republic of Kazakhstan. In the study of
the topic, in particular, the latest doctrinal develop-
ments of scientists representing various legal, envi-
ronmental, economic schools, such as Mukhitdinov,
N., Rakhimberdin, K.Kh., Zhumaksanov, E.K and
many others, were used. To achieve the set goal of
the article and the tasks arising from it, the authors
applied the following methods: synthesis, analogy,
structural, comparative, formal-logical methods, as
well as methods of modeling and system analysis.

Results and discussion

Among the documents that deserve attention,
one cannot fail to note the Concept of environmental
safety of the Republic of Kazakhstan for 2004-2015,
approved in accordance with the Decree of the Pres-
ident of the Republic of Kazakhstan dated Decem-
ber 3, 2003 (No. 1241) (Concept of environmental
safety of the Republic of Kazakhstan for 2004-2015,
2003). This is the second act similar to the one that
was in force in the Republic in the period 1996-
2003. In the latter case, we are talking about the
Concept of environmental safety of the Republic of
Kazakhstan, approved by the Order of the President
of the Republic of Kazakhstan dated April 30, 1996
(No. 2967) (On the concepts of public and environ-
mental safety of the Republic of Kazakhstan, 1996).

The concept is a meaningful political, informa-
tion-analytical and legally significant document, in
which the state, problems and prospects of environ-
mental protection activities in the Republic of Ka-
zakhstan were summarized, updated and determined
(Concept of environmental safety of the Republic of
Kazakhstan for 2004-2015, 2003).

First, taking into account the need to ensure
an optimal level of environmental safety with the
achievement of regulatory indicators of the state of
the environment, it provided for the consistent im-
plementation of its own provisions, dividing it into
three stages (Concept of environmental safety of the
Republic of Kazakhstan for 2004-2015, 2003):

the first stage (2004-2007) — reducing the level
of environmental pollution and developing an ac-
tion plan to stabilize it (Concept of environmental
safety of the Republic of Kazakhstan for 2004-2015,
2003);

the second stage (2008-2010) — stabilization of
environmental quality indicators and improvement
of environmental requirements for nature manage-
ment and (Concept of environmental safety of the
Republic of Kazakhstan for 2004-2015, 2003)

the third stage (2011-2015) — improving the
quality of the environment and achieving a favor-
able level of environmentally sustainable develop-
ment of society (Concept of environmental safety of
the Republic of Kazakhstan for 2004-2015, 2003).

Secondly, the Concept clearly outlined the
goals, objectives and basic principles of ensuring
the ecological safety of the Republic, among which
it is important to highlight such as the achievement
of the protection of natural systems and a vital com-
ponent of the interests of society, the ecosystem ap-
proach to the regulation of all social relations for the
sustainable development of the state, the obligation
compensation for damage to the environment and
human health (Concept of environmental safety of
the Republic of Kazakhstan for 2004-2015, 2003).

Thirdly, based on the specifics of the new re-
alities, the Concept for the first time fixed and pri-
oritized global, national and local environmental
problems (Concept of environmental safety of the
Republic of Kazakhstan for 2004-2015, 2003),
at the same time combining them into a single set
of environmental problems safety of the Republic
(Concept of ecological safety of the Republic of
Kazakhstan for 2004-2015, 2003). Independent sub-
section 3.3.1. in particular, it was provided for the
air pool. Within its framework, the 10 most polluted
cities of the Republic were officially recognized and
named, the reasons for the high level of pollution
were established, for example, in Almaty, Ust-Ka-
menogorsk, Shymkent due to outdated production
technologies, inefficiency of treatment facilities,
poor use of renewable and unconventional energy
sources and low quality of the fuel used (Concept of
environmental safety of the Republic of Kazakhstan
for 2004-2015, 2003).

Fourthly, in the Concept, such basic concepts as
the greening of the economy, legislation and soci-
ety were fixed and, perhaps for the first time, were
introduced into legal and scientific turnover, and in
accordance with them, the main directions and key
mechanisms for ensuring the environmental safety
of Kazakhstan were determined (Concept of envi-
ronmental safety of the Republic of Kazakhstan for
2004-2015, 2003): improving the economic mecha-
nisms of environmental management and the system
of state control in this area, as well as environmental
monitoring, optimization of the permitting system
and environmental expertise, development of a sys-
temic basis for environmental statistics, etc. (Con-
cept of ecological safety of the Republic of Kazakh-
stan for 2004-2015, 2003). It was especially empha-
sized that Kazakhstan has developed environmental
legislation, but at the same time, within the frame-

81



Legal protection of the atmospheric air in the context of analysis of the environmental legislation ...

work of its further improvement, it is necessary to
rely on international standards: to introduce envi-
ronmental standards into all other legislative acts of
the Republic, to provide for and ensure the use of
compulsory environmental insurance and environ-
mental audit (Concept of environmental safety of
the Republic of Kazakhstan for 2004-2015, 2003).

In order to significantly reduce the impact on
the environment in the Republic during the first and
second half of the 2000s, other documents are also
adopted. So, in accordance with the Concept of the
transition of the Republic of Kazakhstan to sustain-
able development for 2007-2024, by the Resolution
of the Government of the Republic of Kazakhstan
dated September 27, 2007 (No. 848), Target indi-
cators of the transition to sustainable development
were approved, including 16 environmental indi-
cators (On the approval of target indicators transi-
tion to sustainable development, 2007). Another
Resolution of the supreme executive body of the
Republic of Kazakhstan dated March 12, 2008 No.
245 approved the List of the best available technolo-
gies (On approval of the list of the best available
technologies, 2008). According to the Decree of the
President of the Republic of Kazakhstan dated May
30, 2013 (No. 577), the Concept for the transition
of the Republic of Kazakhstan to a green economy
(On the Concept for the transition of the Republic
of Kazakhstan to a “green economy”, 2013) entered
the stage of implementation, and in accordance with
it, approved by the Resolution of the Government of
the Republic of Kazakhstan of July 31, 2013 (No.
750) Action Plan for the transition of the Republic
of Kazakhstan to a green economy for 2014-2020
(On approval of the Action Plan for the implementa-
tion of the Concept for the transition of the Republic
of Kazakhstan to a “green economy” for 2013-2020,
2013).The norms of the Law of the Republic of Ka-
zakhstan “On National Security of the Republic of
Kazakhstan” in the new edition of January 6, 2012
No. 527-1V in the aspect of ensuring the environ-
mental safety of the state, society, individuals and
citizens are adapted to the current provisions of the
fundamental acts and, if necessary, can be supple-
mented by other legislative acts of the Republic
of Kazakhstan and detailed by the documents of
the State Planning System of the Republic of Ka-
zakhstan (Law of the Republic of Kazakhstan “On
National Security of the Republic of Kazakhstan”,
2012).

It is important to note that, however, for the first
time not so much legal as economic and social foun-
dations of atmospheric air protection and, in gen-
eral, its legal status in the Republic was regulated
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by a special regulatory legal act — the Law of the
Republic of Kazakhstan dated March 11, 2002 (No.
302) “On protection atmospheric air”, which with
the adoption of the Environmental Code of the Re-
public of Kazakhstan became invalid (Law of the
Republic of Kazakhstan “On the protection of atmo-
spheric air “, 2002).

In terms of structure, the Law consisted of 7
chapters and 30 articles and contained basic con-
cepts, including, in particular, such as “harmful
physical impact on the atmospheric air”, “maxi-
mum permissible standard”, “maximum permissible
level”, “pollution”, “protection”, “Monitoring”, and
“quality” of atmospheric air (Law of the Republic of
Kazakhstan “On the protection of atmospheric air”,
2002); determined the principles of public adminis-
tration, the competence of the relevant authorities
and the organization of activities for the protection
of the regulated object (Law of the Republic of Ka-
zakhstan “On the protection of atmospheric air”,
2002); established requirements for the types and
forms of activity that have a harmful effect on its
condition (Law of the Republic of Kazakhstan “On
the protection of atmospheric air”, 2002); fixed the
mechanisms for reducing pollutants, their account-
ing and inventory, control measures and responsibil-
ity for violation of the legislation of the Republic of
Kazakhstan in the field of atmospheric air protec-
tion (Law of the Republic of Kazakhstan “On the
protection of atmospheric air”, 2002). It can be said
that the considered Law as a whole provided for
all particular goals and objectives, as well as legal
norms necessary to regulate the protection of atmo-
spheric air. According to paragraph 1 of Article 1
of the Law, atmospheric air, as well as in the case
of the corresponding laws of the former Soviet re-
publics, was defined as a component of the envi-
ronment, which is a natural mixture of atmospheric
gases (Law of the Republic of Kazakhstan “On the
Protection of Atmospheric Air”, 2002). Earlier,
the same analogous concept, maintaining the con-
nection of the object under consideration with the
natural environment, was enshrined in article 1 of
the Law “On the protection of atmospheric air” of
October 16, 1992, Ukraine (Law of Ukraine “On the
protection of atmospheric air”, 1992), later the Re-
public of Belarus in paragraph 1 of article 1 of the
same separate law of December 16, 2008 (Law of
the Republic of Belarus “On the protection of atmo-
spheric air”, 2008), Turkmenistan in article 1 of the
special law of March 26, 2016 (Law of Turkmeni-
stan “On the protection of atmospheric air”, 2016).
At the same time, some post-Soviet states followed
the provisions of the Model Law “On the Protec-
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tion of Atmospheric Air” developed by the Interpar-
liamentary Assembly of the CIS Member States on
December 8, 1998 (Model Law “On the Protection
of Atmospheric Air”, 1998). For example, in accor-
dance with Article 1 of the Federal Law of the Rus-
sian Federation “On the Protection of Atmospheric
Air” dated May 4, 1999, atmospheric air is “a vital
component of the environment, which is a natural
mixture of atmospheric gases located outside resi-
dential, industrial and other premises” (Federal Law
of the Russian Federation “On the Protection of At-
mospheric Air”, 1999). The concept of atmospheric
air in a special Law of the Republic of Moldova of
December 17, 1997 (Law of the Republic of Mol-
dova “On the Protection of Atmospheric Air”, 1997)
is quite similar in form, but significantly different
and complex in content. In Article 3, the Law of
this CIS member state departed from an extremely
clear and identical legal understanding of the phe-
nomenon under consideration, limiting or expand-
ing its name “air” (Law of the Republic of Moldova
“On the Protection of Atmospheric Air”, 1997) — it
is “a unique mixture of gases (nitrogen and oxygen,
small amounts of argon, neon, helium, krypton, xe-
non, radon, carbon dioxide, hydrogen, water vapor
and various particles) of the highest vital impor-
tance in which living organisms can live, the most
volatile component of the environment that knows
no boundaries, as a result, it is capable of spread-
ing traces of human activity over unpredictable dis-
tances in the process of massive movement” (Law
of the Republic of Moldova “On the Protection of
Atmospheric Air”, 1997).

Despite the existing difference, we can definite-
ly say that the Law of the Republic of Kazakhstan
“On the Protection of Atmospheric Air” had some-
thing in common in understanding the meaning of
this reality with the laws of the post-Soviet states,
since it not only clearly emphasized its physico-
chemical characteristics, but also indicated that it
has no boundaries due to its natural state of con-
stant mobility and mixing and is an integral part
of the environment. The economic mechanism for
the protection of atmospheric air, judging by Art.
22,23,24,26 and 28 of the Law was limited to pay-
ment for its pollution (the Law of the Republic of
Kazakhstan “On National Security of the Republic
of Kazakhstan”, 2012), but at the same time, the
actual procedure for implementing such a proce-
dure was not regulated in it. According to other
norms of the Law, atmospheric air was also not
isolated in any form of ownership. This, accord-
ing to E. Novikova, meant that he is not such due
to the impossibility of his individualization and,

therefore, property rights cannot be established on
him (Novikova E., 1999).

On January 9, 2007, a new codified normative
act was adopted in the Republic, containing system-
atized norms of environmental law and other related
industries, namely the Environmental Code (En-
vironmental Code of the Republic of Kazakhstan,
2007). As experts note, “it has become the main
comprehensive legislative act regulating public rela-
tions in the environmental sphere, incorporating all
the positive changes introduced into environmental
legislation” (Dzhangabulova A.K., Salykhbaeva
A.T., 2014). In accordance with Article 325, the
Environmental Code of the Republic of Kazakhstan
applies to legal relations arising after its entry into
force (Environmental Code of the Republic of Ka-
zakhstan, 2007).

Depending on the objectives of protection, at-
mospheric air in accordance with clause 1) of ar-
ticle 7 of the Code is an object of environmental
protection (Environmental Code of the Republic of
Kazakhstan, 2007): as well as land, subsoil, surface
and underground waters, forests and other veg-
etation, fauna, gene pool living organisms, natural
ecological systems, climate and ozone layer of the
Earth, it is subject to protection from destruction,
degradation, damage, pollution and other harmful
effects (Environmental Code of the Republic of
Kazakhstan, 2007). It is important in this regard
to emphasize that with the exception of individual
components, this definition, as well as, however,
with such a characteristic, the very definition of
“environment” was reproduced in the Code from
the relevant norms of the Law of the Republic of
Kazakhstan “On Environmental Protection” dated
July 15, 1997, which also, in accordance with the
adoption of the Environmental Code of the Re-
public of Kazakhstan, it terminated its legal effect
(Law of the Republic of Kazakhstan “On Envi-
ronmental Protection”, 1997). Note that in Article
1 of the Law of the Republic of Kazakhstan “On
Environmental Protection” the last concept is ex-
plained as a set of natural objects, including atmo-
spheric air (Law of the Republic of Kazakhstan
“On Environmental Protection”, 1997), while the
Environmental Code of the Republic of Kazakh-
stan in subparagraph 41) of Art. 1 adds to them
such a new element as artificial objects (Environ-
mental Code of the Republic of Kazakhstan, 2007),
without specifying their types and content. In this
regard, we believe that these include all artificial
reservoirs, islands, dams and other geographical
objects created as a result of human activity, as
well as special buildings, structures, etc.
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Continuing to analyze the text of the Environ-
mental Code of the Republic of Kazakhstan, atten-
tion should be paid to the mention of atmospheric
air within the framework of Chapter 16, Section 5
of the regulatory legal act dedicated to environmen-
tal monitoring (Art. Art. 137-146) (Environmental
Code of the Republic of Kazakhstan, 2007). The
Code in clause 1), Article 137 introduces the ag-
gregate concept of “state environmental monitor-
ing (monitoring of the environment and natural re-
sources)” (Environmental Code of the Republic of
Kazakhstan, 2007), meaning by it a comprehensive
system of monitoring the state of the environment,
natural resources, including using data from remote
sensing of the Earth from space, in order to assess,
predict and control changes in their state under the
influence of natural and anthropogenic factors (En-
vironmental Code of the Republic of Kazakhstan,
2007). One of the objects of such a multipurpose
and multifunctional system, along with the repeat-
edly listed natural resources, as well as with the fac-
tors of environmental impact on human health in ac-
cordance with paragraph 2) of the considered article
of the Code is atmospheric air (Environmental Code
of the Republic of Kazakhstan, 2007).

Within the limits of Articles 137, 138, 139 and
140, the Code establishes the procedure, content and
mechanism of functioning of the Unified State Sys-
tem for Monitoring the Environment and Natural
Resources and, in particular, establishes its subsys-
tems (Ecological Code of the Republic of Kazakh-
stan, 2007).

With the exception of the norms directly stipu-
lated in the Environmental Code, the regulation of
the legal status of atmospheric air “dissolves” in a
large array of provisions of the first backbone nor-
mative legal act in the Republic. It can be said that
various aspects of the legal regulation of the mode
of existence of this natural object are “absorbed”
by all 9 sections and 47 chapters of the Code (En-
vironmental Code of the Republic of Kazakhstan,
2007), in particular within the framework of natural
resource use, emissions and removals of greenhouse
gases, the functioning of the order of emergency

situations and environmental disaster, international
cooperation in the field of the environment, envi-
ronmental expertise and environmental control,
economic mechanisms to stimulate environmental
protection and management of emissions into the
environment, etc. (Environmental Code of the Re-
public of Kazakhstan, 2007). But at the same time,
there are no norms that independently release atmo-
spheric air into the most significant and necessary
natural object, into the most determining natural
factor of the environment.

In the updated edition with changes as of Janu-
ary 7, 2020 (Environmental Code of the Republic
of Kazakhstan, 2007), depending on the nature of
the coverage of regulated relations, it is a normative
legal act of inter-sectoral codification, since it con-
tains not only the norms of environmental law itself,
but also related industries. With regard to the protec-
tion of atmospheric air, it contains only general and
individual regulations.

Conclusion

This means that the norms of the Environmental
Code of the Republic of Kazakhstan in relation to
the protection of atmospheric air require further de-
velopment and detailing.

The special law on the protection of atmospheric
air, which is also aimed at ensuring the environmen-
tal safety of the state, the realization of the rights of
citizens to a favorable environment and reliable in-
formation about its state, in contrast to other narrow-
branch laws, has ceased to be in force, and its norms
specifying the special position of the regulated ob-
ject in question were not substantively integrated
into the content of the Environmental Code of the
Republic of Kazakhstan.

We believe that one of the ways to possible
eliminate these gaps and, accordingly, create, along
with other natural objects, a balanced system of
norms on the protection of atmospheric air can be
the currently being developed and revised new edi-
tion of the Environmental Code of the Republic of
Kazakhstan.
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