ISSN 1563-0366, eISSN 2617-8362 3an cepusicol. Ne3 (95). 2020 https://bulletin-law.kaznu.kz

IRSTI 10.79.51 https://doi.org/10.26577/JAPJ.2020.v95.13.05

R.M. Zhamiyeva ,Zh.Zh. Zhumabayeva®

E. A. Buketov Karaganda University, Kazakhstan, Karaganda,
“e-mail: zhzhumabaeva@mail.ru

PROBLEMS OF THE PROCEDURAL STATUS
OF A JUVENILE PARTICIPANT IN CRIMINAL PROCEEDINGS

Juvenile delinquency as a social phenomenon, as well as the problems of criminal proceedings in-
volving minors, is relevant for objective reasons. Psycho-physiological features of a minor’s personality
determine the specifics of legal regulation of criminal procedural legal relations, through the prism of
observing his (her) rights and obligations and achieving the goals of justice. The aim of this research is to
develop an inclusive mechanism for ensuring the rights of juveniles in criminal proceedings, by improv-
ing the procedural status of a minor suspect (accused, defendant), a witness who has the right to defense,
a victim witness, and to develop a unified approach to the status of a minor.

In order to solve the tasks set in this article, the composition of participants in criminal proceed-
ings was analyzed through the prism of the scope of their procedural rights and obligations, and thus,
significant differences in the procedural status of minor participants in criminal proceedings were iden-
tified, which potentially create risks of violation of their rights. As a result, minors may in practice be
deprived of the rights proclaimed at the normative level due to the lack of procedural possibilities in their
implementation. The paper presents well-founded proposals for improving legislation and judicial and
investigative practice in this direction.

Theoretical and practical usefulness of the study is that the formation of a unified approach to the
status of a minor, regardless of the procedural position he occupies in the criminal process, is designed to
give a positive practical result. This will be reflected in overcoming terminological problems and forming
a unified practice of legal proceedings in criminal cases involving minors and thus also in real protection
of the rights of minors in criminal proceedings.

Key words: juvenile (minor), procedural status of a minor, juvenile justice, minor suspect, victim,
witness, guarantees of rights, representation of interests of minors.
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K bIAMbBICTbIK, COTOHAIpiCiHE KATbICYLLIbl KOMEAETKEe TOAMaFaHHbIH,
npoteccyaAAblk, MapTebeciHiH, maceaeaepi

KomMeAeTke  TOAMaraHAApPAbIH,  KbIAMbBICTbIAbIFbI  OAEYMETTIK  KYObIAbIC — pETIHAE — KoHe
KOMEAETKE TOAMaFaHAAPAbIH KATbICYbIMEH KbIAMbICTbIK, COTOHAIPICIH >KYpri3y e3iHiH O06bekTUBTI
cebenTepiHe GaMAaHbICTbl ©3eKTi 60AbIN TabblAaAbl. KomeAeTke TOAMaraHAAPAbIH, Xeke 6GacbiHbIH
NCUMXO(U3NMOAOTUSABIK, epeKLIEAIKTepi, aTaAMbIl CaHaTTaFbl KbIAMbBICTbIK, MPOLECTIK KYKbIKTbIK,
KaTblHaCKa TYCYLWIAEpAIH apHaibl KYKbIKTbIK PETTEeAYiH KaxeT eTeai. ByA KbIAMBICTbIK MpoLecke
KATbICYLLbl KOMEAETKE TOAMaFaHAAPAbIH KYKbIKTapbl MEH 3aHAbI MyAAEAEPiH XXeHe MIHAETTEpPIH cakTay
apPKbIAbl FaHa KOA >KeTki3iAeai. KbIAMBICTbIK, COTOHAIPICIH >XKYpridyAe KoMeAeTKe TOAMaFaHAAPAbIH
KYKbIKTapbl MEH GOCTAHABIKTapbIH KAMTaMaChl3 eTyAiH TUIMAI TETiriH a3ipAey KomeAeTke TOAMaraH
AAAMHBbIH, XKeKke 6ACbIHbIH epeKLLEAIKTEPIH eckepe OTbIpbIN KaHa MyMKiH 60Aaabl. KameaeTke ToAMaraH
AAAMHbIH, >KeKe 6aCbiHbIH, epeKLIEeAIKTEPI OHbIH KbIAMBICTbIK, COTOHAIPICIH >XYPrizyAe KyKbIKTapbiH
KaMTamMacbl3 eTy TY>XXbIPbIMAAMaCbIH KAAbINTACTbIPY 6aCTbl Ha3apAa GOAbIM OTbIp. ATaAFaH MakaAa
AfCbIHAQ KOWMbIAFAH MIHAETTEPAI ey 6apbiCbiHAQ  KbIAMBICTbIK, MPOLECKE KATbICYLIbIAAPAbBIH
MpoLLeCCyaAAbIK, KYKbIKTapbl MEH MIHAETTEPiHIH KOAEeMI TYPFbICbIHAH TAaAAAHbIM, KbIAMBICTbIK, MPOLLeCKe
KATbICYLIbIAAPAbBIH,  iLIIHAE KOMEAeTKe TOAMaFaHAAPAbIH MPOLECCYAAAbIK MapTebeciHAE eAeyAi
AnbIPMaLLbIAbIKTAPABIH 6ap EKEHAIM XXoHe OYA KOMEAETKE TOAMAaraHAAPAbIH, KYKbIKTApbIHbIH, OY3bIAYy
KayniH TYAbIPTYbl MYMKiH €KeHiH KepceTin oTbip. KeMeAeTke TOAMaraHAAPAbIH KYKbIKTapbIHbIH 6Y3bIAYbI
GepiAreH KyKbIKTapAbl >Ky3ere acblpy Ke3iHAe€ HOPMAaTMBTIK GeKiTIAreH, HaKTbl, ASMEKTI TEeTIriHiH
6oAMayblHaH KepceTeai. HaTuxeciHAe KBMeAeTKe TOAMaFaHAQp iC XKY3iHAE OAApAbI iCKe achipyaa ic
KYPri3y MYMKIHAIrHIH 60AMaybiHa GAMAAHBICTbI HOPMATUBTIK AEHreMAEe XapusiaaHFaH KyKbIKTapAaH
anbIPbIAYbl MYMKiH. Makaaa lweHbepiHAe OCbl GaFbITTaFbl 3aHHaMa MeH COT-Teprey MpPakTUKAChIH
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Problems of the procedural status of a juvenile participant in criminal proceedings

>KETIAAIPY GOMbIHLIA HEri3AEATEH YCbIHbICTApP EHTi3iAAl. 3epTTeyAiH TEOPUSIAbIK, XXoHe Taxipnbeaik
KYHADIAbIFbI KOMEAETKE TOAMaFaHAAPAbIH MapTebeciHe GipblHFai KO3KapacTbl KAAbINTACTbIPY, OHbIH
KbIAMBICTbIK, iICXKYPri3yAeri npoLeccyaAblk MopTebeciHe KapamacTaH, ToXXipubeAe oH HaTHXe bepyre
GarbITTaAybl. ByA KemeAeTKe TOAMaFaHAAPAbIH, KATbICYbIMEH KbIAMBICTbIK, ICTEPAE COT iCiH XYprisyae
TEPMUHOAOTMSIABIK, MPOBAEMAAAPABI eHCEPYAEH, OipbiHFail MPAKTMKAChIH KAAbINTACTbIPYAQH >KoHe
TUICiHLLE KbIAMBICTBIK, MPOLECTe KOMEAETKe TOAMaraHAAPAbIH, KYKbIKTapblH HaKTbl KOPFayAaH KepiHic
TabyAbl KO3AEMA.

TyHiH ce3aep: KOMEAETKE TOAMaraHAAp, KOMEAETKE TOAMaraHHbIH MPOLECCYaAAblK, MapTebeci,
IOBEHAAADBI SAIAET, KOMEAETKE TOAMaraH KYAIKTI, >Xo6ipAeHylli, Kys, KemniAAIKTep, KoMeAeTKe
TOAMaFaHAAPAbIH MYAAECIHE BKIAAIK eTy.
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KaparaHanHCKMIZ yHMBepcUTET MMeHn akapemuka E.A. byketoBa, Ka3saxcraH, r. KaparaHaa,
*e-mail: zhzhumabaeva@mail.ru

Mpo6AeMbl NpoLLECCYaAbHOro CTaTyca HeCOBEPLUEHHOAETHEN0 y4aCTHUKA
YrOAOBHOIO CyAOINpPOM3BOACTBA

[MpecTynHOCTb HECOBEPLLEHHOAETHUX Kak COLIMAAbHOE SIBAEHUE, a TAKXKE MPOOBAEMbI OCYLLLECTBAEHUS
YFOAOBHOIO CYAOMPOU3BOACTBA C YYaCTMEM HECOBEPLLUEHHOAETHUX aKTyaAbHbl MO OObEKTUBHbIM
npuunHam. MNMcmxodmrsmnorornyeckmre 0CoO6EHHOCTU AMYHOCTM HECOBEPLLEHHOAETHErO 06YCAOBAMBAIOT
cneumcmKy MpPaBoOBOrO PEryAMpPOBaHMS YrOAOBHO-MPOLLECCYAAbHbIX NMPABOOTHOLUEHWIA Yepe3 Mpu3my
cobAI0AEHMS €ro NpaB 1 0693aHHOCTEN 1 AOCTUXKEHUS LIEAEH NMPaBOCyAMs. BbipaboTka achdekTMBHOro
MexaHu3Ma obecrieyeHuns npae M CBOOOA HECOBEPLUIEHHOAETHUX B YTOAOBHOM CYAOMPOM3BOACTBE
BO3MO>XHA TOAbKO C Y4ETOM 0COHEHHOCTEN AMYHOCTIN HECOBEpPLLEHHOAETHEr0. OCO6EeHHOCTU AUUHOCTH
HECOBEPLIEHHOAETHEr0 CAY>KaT OTMPABHOM TOYKOM B (pOPMMPOBAHUM KOHLENuUMu obecrneveHus ero
npaB B YTOAOBHOM CYAOMPOM3BOACTBE. AAs pelleHus MOCTaBAEHHbIX B PaMKax AQHHOM CTaTbM 3aAad
ObIA MPOAHAAM3MPOBAH COCTAB YUYACTHUKOB YrOAOBHOIO CYAOMPOU3BOACTBA uepes npuamy obbema
MX MPOLECCYaAbHbIX MPaB M 00S3aHHOCTEN U BbISIBAEHbI CYLLECTBEHHbIE Pa3AMUMs B MPOLLECCYAAbHOM
MOAOXEHNN HECOBEPLUEHHOAETHMX YUYACTHMKOB YFOAOBHOIO MpOLIeCCa, KOTOpble MOTEHUMAABHO
CO3AAIOT PUCKM HapylleHust MX npaB. HapylieHne npaB HeCOBEPLUEHHOAETHUX BblpaXkaeTcs B
OTCYTCTBMM HOPMATMBHO-3aKPEMAEHHOI0, YeTKOro, MOCAEAOBAaTEAbHOrO MeXaHM3Ma peaAu3aumm
NMpeAOCTaBAEHHbIX MpaB. B pesyAbTaTe HecoBeplUeHHOAETHME Ha MpakTMKe MOryT AMLLATbCS Mpas,
MPOBO3rAalleHHbIX HA HOPMATUBHOM YPOBHE, MO MPUUKMHE OTCYTCTBUS MPOLLECCYaAbHOM BO3MOXHOCTU B
ux peaamsaumu. B pabote GbiAn NpeACTaBAEHbI 06OCHOBaHHbIE MPEAAOXKEHUS M0 COBEPLIEHCTBOBAHUIO
3aKOHOAQTEAbCTBA UM CYAEOHO-CAEACTBEHHOM MPAKTUKM B 3TOM HarnpaBAeHuu. TeopeTudeckas M
npakTHyeckas LLeHHOCTb UCCAEAOBAHMS 3aKAKDYAETCS B TOM, UYTO (hOPMMPOBaHMe YHU(PULMPOBAHHOTO
MOAXOAQ K CTaTyCy HeCOBEpLUEHHOAETHEro, BHe 3aBMCMMOCTM OT MPOLLECCYaAbHOrO MOAOXKEHMUS,
KOTOpbI OH 3aHMMaeT B YrOAOBHOM MpoLecce, MPM3BaHO AAaTb MOAOXMUTEAbHbIA MpakTUYeCcKUi
pe3yAbTaT. IT0 OYAET BbIpaxaThCsl B NMPEOAOAEHUM TEPMUHOAOrMYECKMX NpobAeM, hopmmMpoBaHUM
€AVMHOM MPaKTMKM CYAOMNPOU3BOACTBA B YFOAOBHbIX AEAAX C y4aCTMEM HEeCOBEPLUEHHOAETHWMX U,
COOTBETCTBEHHO, PEaAbHON 3allMTe NMpaB HECOBEPLUEHHOAETHMX B YTOAOBHOM MpoLiecce.

KAloueBble cAOBa: HeCOBEPLUIEHHOAETHUI, MPOLLECCYaAbHbI CTaTyC HeCOBEpPLUEHHOAETHEro,
IOBEHaAbHAsl I0CTULIMSI, HECOBEPLLEHHOAETHUI MOAO3PEBAEMBIN, MOTEPMEBLUNi1, CBUAETEAb, FaPaHTUU
npas, NPeACTaBUTEAbCTBO MHTEPECOB HECOBEPLUEHHOAETHUX.

Introduction

In the Republic of Kazakhstan and throughout
the world, the issue of combating juvenile
delinquency is acute. Recent statistics show a
consistently high level of juvenile delinquency. So,
in 2018, 3156 juveniles were brought to criminal
responsibility. In 2019, their number was 2148
people. 2227 minors were involved in the criminal
proceedings as victims in 2018, and crimes were
committed against 1827 minors in 2019.That is to
say, the number of criminal cases which involve
minor suspects, accused persons, and victims is
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consistently high, and the study of problems of
protecting their rights in criminal proceedings is
relevant.

The object of the research is social relations
formed in the course of criminal proceedings
involving minors. The subject is empirical sources of
the legal framework regulating criminal proceedings
involving minors.

The purpose of this article is to form an inclusive
mechanism for ensuring the rights of minors in
criminal proceedings, by improving the procedural
status of a minor suspect (accused, defendant),
a witness who has the right to defense, a victim
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witness, and to develop a one-size-fits-all approach
to the status of a minor.

According to the fact that minors’ participation
in criminal proceedings is possible in different
variations (as a suspect, accused, defendant, witness
entitled to protection, victim, witness) analysis of
proceedings and real legal possibilities of protection
of their rights, the study of procedural status
problems conducted with subject classification.
Also, the analysis was conducted from four main
positions corresponding to the main procedural
guarantees of juveniles’ rights protection in criminal
proceedings.

Materials and methods

The research conclusions are based on the
materials of domestic and foreign science in the
field of juvenile justice. When analyzing the
problems of juvenile participants’ procedural status
in criminal proceedings, formal and logical methods
of induction and deduction were used; the method
of scientific generalization; statistical; comparative
legal method, which allowed us to identify
differences in the legal regulation of the individual
juvenile participants’ procedural status in criminal
proceedings.

Results and discussion

One of the features of the differentiated
procedural form of criminal proceedings involving
juveniles is the specificity of their procedural
status, which is based on its psycho-physiological
features due to age. The peculiarities of a juvenile’s
personality formed the basis for the formation of
his (her) special criminal procedural status as a
participant in criminal proceedings, which is the
subject of research in this article.

Psychological characteristics of a juvenile
participant in criminal proceedings are not always
associated with their lack of psychological maturity.
Along with the protection of minors’ rights and
interests, the interests of justice are not ignored.
Maintaining a balance between the protection of the
rights of participants in criminal proceedings and
the tasks of justice, for example, the establishment
of objective truth, contributes to the understanding
of the fact that due to the specifics of the psychology
of minors, they are more likely to give evidence
that does not correspond to objective reality. These
circumstances indicate the need to develop an
adequate mechanism to protect the rights of minor
witnesses and victims, along with the protection of

the rights of suspects in criminal proceedings (Loren
2018).

The participation of juveniles in criminal
proceedings is possible in different variants: as a
suspect, accused person, the defendant, defending
against criminal prosecution; the victim involved in
the criminal process due to the infringement; other
parties — witness or witness entitled to protection.
Consequently, a juvenile participant may have
any procedural status provided for in the criminal
procedure legislation.

Concerning the fact that the differentiated
procedural form and additional guarantees for the
protection of rights and legitimate interests are based
on the minor’s personality, then it is assumed that
the scope of procedural guarantees for the protection
of his (her) rights and interests should be the same,
unified, regardless of the procedural status that the
minor has in a particular criminal case.

The understanding of the need to develop a
unified concept in understanding the procedural
status of a minor participant in criminal proceedings,
the application of uniform standards in the field of
human rights and the unification of basic guarantees
for ensuring the rights and interests of minors is also
justified in foreign literature (Brants 2009).

In this regard, the scientific developments of
processualists (the researchers who deal with legal
procedure) who have studied the problem under
consideration are interesting.

Problems of ensuring the rights of juveniles,
including within the framework of criminal
proceedings, are the focus of research by many
scientists all over the world. According to
international legislation and standards on children’s
rights, the opportunity to be heard in juvenile court
proceedings should be given accused minors.
Moreover, psychological research shows that minor
participants usually have a limited understanding of
court procedures in court proceedings (Stephanie
Rap2016), (Archard 2009).

The rights of minors in juvenile justice, and in
particular their right to be heard or “participate”
in such proceedings, have been a sphere of great
interest in recent years. According to some foreign
authors, minor participants in court proceedings
should not be deprived of the opportunity to be
active in resolving a situation that directly relates to
their interests (Daly 2019), (Burman 2010).

It should be noted that from a practical point
of view, the primary role in ensuring the rights
of juveniles involved in criminal proceedings is
played by the body leading the criminal process.
In the framework of pre-trial investigation, these
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are authorized persons of the criminal prosecution
authorities, judicial control, and in the judicial
stages — the court. (Cashmore 2007).

K. S. Ualiev, believes that “The principle of
equality means not only providing the parties
with equal opportunities to provide and follow
evidence, but also providing equal procedural
guarantees for the participants’ rights and legitimate
interests, regardless of their procedural status
and degree of interest in the outcome of the case.
Meanwhile, the sector-specific legislation is skewed
towards protection: the legislator initially puts
underage participants in an unequal position in the
implementation of their rights, preferring to protect
the interests of suspects and accused. Therefore,
based on the competition principles and parties
equality in criminal proceedings, it is necessary to
ensure equal opportunities to exercise their rights
not only for juvenile suspects and accused, but also
for juvenile victims and witnesses (Ualiev 2005).

According to V. . Novoselov, “the procedural
status of a minor in criminal proceedings is based
on the trinity of his (her) procedural status: general,
special, individual (Novoselov 1979)

Kim K. V.: “The whole the principles formulated
in the constitutional norms of justice according to
their aim can be systematized into two groups: to
determine the procedural status of participants in
legal proceedings; to guarantee the protection of
citizens’ rights and freedoms”.

The Criminal Procedure Code of the Republic
of Kazakhstan classifies criminal proceedings
participants into protecting their rights and interests,
as well as other persons. The first group includes
the suspect, the accused (defendant), and the victim.
The right to protect their rights and interests is
determined by the presence of two factors: the fact
that criminal prosecution is being conducted against
them or they have suffered physical, property or
moral harm caused by the criminal offense.

The contents of the procedural status of the
participants’ data should reflect the provisions of
the constitutional principles of justice and equal
rights as members of the opposite parties in criminal
proceedings to participate in the proving: collection,
examination, evaluation and use of evidence” (Kim
2017)

In other words, it is presumed that the adversarial
nature and equality of the parties, as a principle of
criminal proceedings, should presuppose that the
parties have equal rights and opportunities in the
implementation of the goals pursued by the parties.

Based on the presence or absence of interest
in the outcome of a criminal case, participants of
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criminal proceedings are divided into two groups,
with specific features of procedural status that are
unique to them.

E.V. Markovichev believes that it is necessary
to consider a juvenile participant in criminal
proceedings as a person with a complex procedural
position, defined by the trinity of his (her) procedural
status.

That is, the features of the procedural status
of a minor participant in criminal proceedings are
directly related to his (her) personal characteristics.
Analyzing the dynamics of legal thought in
determining the procedural status of a minor in
criminal proceedings, E.V. Makovichev points to a
tendency to shift the emphasis from improving the
procedural status of a minor suspect, accused, or
defendant to modernizing the procedural status of a
juvenile victim. That is to say, that once again there
is a tendency not to solve the problems of procedural
participation of all minors of criminal proceedings
in a comprehensive manner, but a conjunctural
solution of certain problems.

The major problem of modern regulation of
minors’ participation in criminal proceedings is the
lack of a theoretical concept of the legal status of
juveniles in criminal proceedings and there is only
the single way out of this problem: namely, the
formation of a concept taking into account the trinity
of the juvenile’s procedural status” (Markovichev
2014).

Foreign literature also deals with the procedural
status of a minor from the point of view of his (her)
competence to appear before a court. At the same
time, competence is understood not only as the legal
content of the procedural status of a minor, but also
as a set of other components that make it possible
to be an equal participant in criminal proceedings.
(Matthew Soulier 2006), (Soo Jung Lee 2016).

Problems related to ensuring access to justice
for minors and their rights, freedoms and legitimate
interests protection exist not only in our country and
neighboring countries, but also far abroad (Kennan
2015), (Kilkelly 2005a), (Kilkelly 2008b).

The analysis of scientific developments
devoted to the study of minors’ participation in
criminal litigations, it possible to identify the
following problems with the help of statistical data
and investigative practice, the solution of which
will contribute to the improvement of criminal
proceedings involving minors:

1. Despite the fact that the special procedural
status of a minor is based on his (her) personality,
personal characteristics that are inextricably linked
to him (her) and inherent in him (her) regardless of
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participation in criminal proceedings, there are sig-
nificant differences in the scope of procedural rights
of minors participating in criminal proceedings. A
minor participant in criminal proceedings does not
cease to be a minor, depending on the procedural
status that will be assigned to him in the course of
criminal proceedings.

2. Analysis of statistical data for the Republic of
Kazakhstan for 2018 and 2019 shows that the num-
ber of minors who have committed criminal offenses
and the number of minor victims is approximately
the same. In other words, minors are equally repre-
sented both by the defense in the person of suspects
in criminal offenses and in the person of victims.

3. There isn’t one approach to ensuring the
rights and legitimate interests of juveniles involved
in criminal litigations.

These problems served as the basis for setting
the goal in this article. To solve the above-mentioned
problems of legal regulation of criminal proceedings
involving juveniles, it is necessary to unify the
norms that form the basis for guaranteeing the rights
of juveniles, regardless of their status.

To achieve this goal, it is necessary to analyze the
composition of participants in criminal proceedings
through the prism of the scope of their procedural
rights and obligations; identify differences and offer
reasonable suggestions.

The analysis of the procedural status of juveniles
participating in criminal proceedings allows us to
state the following facts:

The first position — providing juveniles of
criminal proceedings with the right to qualified
legal assistance:

It appears reasonable to analyze the procedural
capacity of minor participants in the criminal process
from the position of ensuring the right to qualified
legal assistance in the face of 1) the defender of the
suspect (accused, defendant); 2) representative of
the victim, represented by counsel; 3) the attorney
of the witness; 4) a witness’s attorney, entitled to
defense.

Problem: the participants of the criminal
process, designed to protect the rights and
interests of the suspect (accused, defendant) and
the representation of the victim, determined by
the norms of Chapter 9 of the Code of Criminal
Procedure, under which lawyers provide qualified
legal assistance in the face of a defender and in some
cases the victim’s representative. In section 2 of the
Code of Criminal Procedure “Public authorities
and persons participating in criminal proceedings”
there is no separate participant — a lawyer (his (her)
participation in the case is possible in the person of

a defense counsel or a representative of the victim).
However, the term “witness advocate” is used in the
text of the norms of the Code of Criminal Procedure
of the Republic of Kazakhstan, the attorney of a
witness who has the right to defense by the norms
of Section 2 of the Code of Criminal Procedure
of the Republic of Kazakhstan is not defined as a
participant in the criminal process and accordingly
his (her) procedural capacity is not regulated, there
is no clearly regulated circle of his (her) procedural
rights and obligations.

1) A juvenile suspect, accused person or
defendant. In Paragraph 2 of Section 1 of Article 67
of the Code of Criminal Procedure of the Republic
of Kazakhstan, the participation of defense counsel
in criminal litigations is obligatory if the suspect,
accused person, defendant, convicted or acquitted
have not reached the age of majority. Criminal
proceedings in cases of criminal offenses of minors
are regulated by Chapter 56 of the Code of Criminal
Procedure of the Republic of Kazakhstan and
prescribe the mandatory participation of a defense
counsel. These legal provisions correspond to the
world practice of ensuring the protection of the
rights of juvenile suspects in criminal proceedings
(Rap S, 2013).

2) A juvenile victim. Paragraph 6 of Section 6 of
Article 71 of the Code of Criminal Procedure of the
Republic of Kazakhstan grants victims, including
minors, to have a representative — an attorney or
other person authorized and allowed to participate
by the resolution of the body conducting the criminal
procedure, according to the rules of Section 1 of
Article 76 of the Criminal Procedure Code of the
Republic of Kazakhstan.

Section 2 of Article 76 of the Criminal Procedure
Code of the Republic of Kazakhstan defines that in
the case of a minor victim, their legal representatives
and representatives are required to participate in
the process. In this case, a lawyer chosen by the
victim or their legal representative is allowed to
represent the victim. If the lawyer is not invited by
the victim themselves or their legal representative,
the participation of the lawyer is ensured by the
body conducting the criminal process, by issuing
a decision that is mandatory for the professional
organization of attorneys or its structural division.

In other words, if the victim is a minor, a
lawyer is required to participate in the case as a
representative of the victim, which corresponds
to international standards of justice (Child Rights
International Network 2016).

Consequently, the participation of a lawyer-a
representative of a minor victim-is mandatory. In
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this regard, the question arises about the limits of
mandatory participation of a lawyer-representative
of the victim, since article 215 of the CPC of the
Republic of Kazakhstan, “The peculiarities of
questioning a juvenile witness or victim” does
not provide for the involvement of a lawyer-
representative in the interrogation of a minor victim,
although it mentions the possibility of involving a
teacher, psychologist and legal representative. In
this connection, when interpreting the norm of this
article, it seems that the interrogation of a minor
victim does not necessarily involve the participation
of a teacher, psychologist and legal representative,
as well as a lawyer-representative of the victim,
since the last is not mentioned at all.

3) A juvenile witness. According to the
established rules in Paragraph 3 of Article 78 of
the Code of Criminal Procedure of the Republic
of Kazakhstan where it is said that a witness has
the right to testify in the presence of his (her)
lawyer. The absence of an attorney by the time
established by the person conducting the pre-trial
investigation does not prevent the witness from
being questioned.

If a witness appeared for questioning with an
attorney invited by the witness to provide legal
assistance according to Paragraph 2 of Article 214
of the CPC,, then the lawyer has the right to attend
the questioning. At the end of the interrogation, the
attorney has the right to bring comments and submit
petitions on the merits of the questioning, which
must be noted in the questioning Protocol.

Article 215 of the Criminal Procedure Code of
the Republic of Kazakhstan, which regulates the
particularities of the procedure for interrogating a
minor witness, also does not contain a rule on the
mandatory participation of a lawyer in the conduct
of this investigative action. It follows from the
above that a minor involved in the criminal case as
a witness has the right to use the right to qualified
legal assistance himself (herself) or through legal
representatives, however, the participation of a
lawyer during the interrogation of a minor witness
is not necessary, as well as his (her) legal support
when participating in the case.

4) A juvenile witness who has the right to
defense. Special attention must be given to the
problem of participation in the case of a minor
recognized as a witness with the right to defense.

A person gains the status of a witness who has
the right to defense if the following two conditions
according to Article 78, Part 5 of the RK CPC:

1) When a suspicion arises regarding this person
based on:
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a. a witness testimony as a person who has
committed a criminal offense.,

b. as a person who committed a criminal offense,
if it is indicated in the application and report of a
criminal offense;

2) However, this person has not been subjected
to procedural detention or a decision has not been
made to recognize him (her) as a suspect.

That is to say, that a witness who has the right
to defend himself (herself) is a person who is
suspected, but because there are insufficient grounds
for his (her) procedural detention or for making a
decision to recognize the person as a suspect. The
body conducting the case leaves it in a “borderline”
state, between the suspect and the witness. The
presence of procedural interest in the outcome of
the criminal case indicates that this subject is closer
to the suspect than to other persons, to whom the
witness belongs.

The main difference between a witness entitled
to defense and a suspected person is the discretion
of the body conducting the pre-trial investigation.
Common to these participants in the criminal
process is the suspicion put forward against them of
their possible involvement in the criminal offense
under investigation. Consequently, there is every
reason to develop a unified approach to the issue of
guaranteeing their rights in the course of criminal
proceedings while protecting them from suspicion
of committing a criminal offense.

The witness is eligible for protection is entitled:
independently or through a third party invite a lawyer
according to Section 6 of Article 78 of the criminal
procedure code; On the basis of the Paragraph 3 of
Section 6 of Article 78 of the Criminal Procedure
Code he (she) has the right to give testimony in the
presence of his (her) chosen lawyer, involved as a
defense counsel prior to interrogation.

The CPC of the Republic of Kazakhstan does
not contain a detailed legal regulation of the legal
status and procedure for participation of a minor
in cases of recognition as a witness entitled to
protection. Consequently, the general rules on a
witness who has the right to defence apply equally
to a minor who has been granted the specified
procedural status.

It follows that in the case when a minor acquires
the status of a witness who has the right to defense,
according to Paragraph 2 of Section 6 of Article
78 of the CPC of the Republic of Kazakhstan, he
(she) can invite a lawyer, whose participation is
not required. The Criminal Procedure Code of the
Republic of Kazakhstan does not have rules that
oblige the criminal prosecution authority to involve
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a lawyer in a case involving a minor witness who
has the right to defense.

Thus, when the suspect (accused, defendant)
and the victim participate in the case of minors,
they are guaranteed the mandatory participation of a
lawyer-defender and a lawyer-representative of the
victim. In cases of involving minors as witnesses
and witnesses who have the right to defense, the
participation of their lawyers is not mandatory.

The second position is the participation of legal
representatives in criminal proceedings involving
Juveniles.

1) A minor suspect, accused or defendant.

If a minor suspected, the accused, then
the participation of the parents or other legal
representatives in the case is mandatory according
to Article 537 of the Criminal Procedure Code
of the Republic of Kazakhstan. The criminal
procedure code contains a special rule, prescribing
the mandatory participation of a defense counsel
and legal representative during the interrogation
of juvenile suspect (accused) (Article 535 of the
Criminal Procedure Code).

2) A minor victim. To protect the rights and
legitimate interests of victims who are minors, their
legal representatives are required to participate in
the process (Paragraph 2 of Article 76 of the CPC of
the Republic of Kazakhstan).

However, a special rule defining the features
of the interrogation of a minor victim establishes
the non-mandatory participation of a legal
representative in the interrogation of a minor victim
(Section 1 of Article 215 of the CPC of the Republic
of Kazakhstan). Thus, according to this rule, the
legal representatives of a minor victim may be
present during the interrogation. In other words,
the legislator establishes the right to allow legal
representatives of a minor victim to participate in the
interrogation, but their participation is not necessary.
The result is a situation in which on the one hand,
the legislator requires the authority conducting the
criminal process to bring to compulsory participate
in the proceedings legal representatives of the victim,
and on the other hand recognizes the unreliability
of their participation in one of the most important
investigations — the interrogation of a minor victim.

3) A minor witness. According to the norms of
the RK CPC, there isn’t mandatory involvement of
legal representatives of minor witnesses in the case.

The law only provides for the right of legal
representatives of minor witnesses to be present
during their interrogation.

4) A minor witness who has the right to defense.
The cases when a minor is recognized as a witness

who has the right to defense isn’t regulated by the
law in detail. Section 5 of Article 78 of the Criminal
Procedure Code of the Republic of Kazakhstan only
defines the circumstances under which a person
acquires this procedural status.

According to Section 2 of Article 113 of the CPC
of the Republic of Kazakhstan, the testimony of a
witness who has the right to defense is recognized
as an independent source of evidence. However,
neither Chapter 56 of the Criminal Procedure Code
of the Republic of Kazakhstan nor certain articles
of the criminal procedure law provide for a special
procedure for questioning a minor witness who has
the right to defense. Article 215 of the Criminal
Procedure Code of the Republic of Kazakhstan
regulates the features of interrogation of a minor
witness or victim. The literal interpretation of this
rule gives reason to believe that these rules apply
to the subjects directly specified in the norm — the
witness and the victim. The broad interpretation and
application of the norms of Article 215 ofthe criminal
procedure code of the Republic of Kazakhstan to
cases of interrogation of a minor witness who has
the right to defense seems to us unfounded due to
his (her) special status, which is in fact closer to the
procedural status of a suspect.

The third position is the participation of
specialists: a teacher and a psychologist in criminal
proceedings involving minors.

1) A minor suspect, accused, or defendant. The
issue of participation of specialists-teachers and
psychologists in cases of criminal offenses of minors
is regulated in detail in the criminal procedure code
of the Republic of Kazakhstan.

The participation of a teacher or a psychologist
is mandatory in proceedings involving a minor
suspected, accused, defendant, who have not gained
the age of sixteen, as well as those who attained that
age, but with signs of mental retardation according
to article 538, part 1 of RK CPC.

A teacher or a psychologist is allowed to
participate in the case at the discretion of the
investigator or the court, or at request of the defense
counsel, the legal representative in cases of minors
who have attained the age of sixteen.

That is, the legislator, having provided for the
mandatory participation of a legal representative
and a defender in cases of this category, recognizes
the mandatory participation of specialists-a teacher
or a psychologist only in cases when the minor is
under sixteen years old or when he has a mental
development lag. In other cases, this issue is decided
by the bodies conducting criminal proceedings at
their own discretion or at the request of interested
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persons. The law does not provide for the obligation
to satisfy the request of a defender or legal
representative to involve a teacher or psychologist
in the case.

2) A minor victim.

Involvement of specialists-a teacher or a
psychologist to participate in criminal proceedings
is limited to the scope of questioning of a minor
victim. The issue of participation of specialists in
other investigative actions is not regulated in detail
by the law and is resolved on the basis of general
rules of procedure.

Article 215 of the Criminal Procedure Code of
the Republic of Kazakhstan, which regulates the
features of interrogation of a minor victim, raises the
question of mandatory participation of a teacher and
(or) apsychologist depending on the age of the minor.
So, it is mandatory to involve a teacher and (or) a
psychologist to participate in the interrogation of a
victim under the age of fourteen years. The question
of involving a teacher and (or) a psychologist in
the interrogation of a victim aged from fourteen to
eighteen years depends on the discretion of the body
conducting the criminal process.

3) A minor witness.

Participation of specialists in criminal
proceedings involving minor witnesses is limited
by the legal framework provided for minor victims
and is regulated in the same way: involvement of
a teacher and (or) a psychologist in proceedings
involving a minor witness on the basis of general
rules, with clarification regarding the procedure for
conducting an interrogation, on the basis of Article
215 of the CPC of the Republic of Kazakhstan.

4) A minor witness who has the right to defense.

There are no special rules in the criminal
procedure legislation that regulate the involvement
of a teacher and / or psychologist in proceedings
involving a minor witness who has the right to
defense. When regulating these relations, the rules
relating to the procedural figure of a minor witness
are applied. This state of affairs seems unfounded,
since the presence of a procedural interest in a
witness who has the right to defense brings his
(her) status closer to that of a suspect than that of
a witness. Therefore, in the interests of protecting
the rights and ensuring the legitimate interests of
minor witnesses who have the right to protection, it
is necessary to review the position of the legislator
at the regulatory level and regulate in detail the
procedure for attracting specialists: a teacher and
a psychologist, to participate in procedural actions
with the participation of the considered participant in
the criminal process. The basis for such conclusions
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is an incorrect, in our opinion, understanding of the
essence of the institution of a witness who has the
right to defense. The presence of a direct procedural
interest in the outcome of the case indicates that
it is necessary to allocate the rules on the witness
who has the right to defense in a separate article and
place it in Chapter 9 of the CPC of the Republic of
Kazakhstan “Participants in the process, protecting
their rights or represented rights and interests™.

Conclusion

To achieve the goals of the study, the
composition of participants in criminal proceedings
was analyzed through the prism of the scope of
their procedural rights and obligations; differences
were identified and reasonable proposals were
proposed. The analysis was made from three main
positions and criteria that correspond to the main
procedural guarantees of the rights of a juvenile
participant in criminal proceedings: ensuring the
right of minor participants in criminal proceedings
to qualified legal assistance; participation of legal
representatives in criminal proceedings involving
minors; participation of specialists: a teacher and
a psychologist in criminal proceedings involving
minors, and the following conclusions were made:

1. The participation of a lawyer- a representative
of a minor victim-is mandatory. On this point,
the question arises about the limits of mandatory
participation of a lawyer-representative of the
victim, since article 215 of the CPC of the
Republic of Kazakhstan, “Features of questioning
a minor witness or victim” does not provide for
the involvement of a lawyer-representative in the
interrogation of a minor victim, although it mentions
the possibility of involving a teacher, psychologist
and legal representative. In this connection, when
interpreting the norm of this article, it seems that the
interrogation of a minor victim does not necessarily
involve the participation of a teacher, psychologist
and legal representative, as well as a lawyer-
representative of the victim, since he (she) is not
mentioned at all.

2. The RK CPC doesn’t have a detailed legal
regulation of the legal status and procedure for
participation of a minor in cases of recognition as a
witness entitled to protection. Consequently, general
rules on a witness who has the right to defense
apply equally to a minor who has been granted the
specified procedural status.

It follows that in the case when a minor acquires
the status of a witness who has the right to defense,
according to Paragraph 2 of Section 6, Article 78 of



R.M. Zhamiyeva, Zh.Zh. Zhumabayeva

the CPC of the Republic of Kazakhstan, he (she) can
invite a lawyer, whose participation is not required.
The Criminal Procedure Code of the Republic
of Kazakhstan does not have rules that oblige the
criminal prosecution authority to involve a lawyer in
a case involving a minor witness who has the right
to defense.

Thus, when the suspect (accused, defendant)
and the victim participate in the case of minors,
they are guaranteed the mandatory participation of a
lawyer-defender and a lawyer-representative of the
victim. In cases of involving minors as witnesses
and witnesses who have the right to defense, the
participation of their lawyers is not mandatory.

3. Under Article 113, Paragraph 2 of the
RK CPC, the testimony of witness eligible for
protection is recognized as an independent source
of evidence. However, neither Chapter 56 of the
CPC of the RK nor certain articles of the criminal
procedure law provide for a special procedure for
questioning a minor witness who has the right
to defense. Article 215 of the CPC of the RK
regulates the features of interrogation of a minor
witness or victim. The literal interpretation of this
rule gives reason to believe that these rules apply
to the subjects directly specified in the norm-the
witness and the victim. The broad interpretation
and application of the norms of Article 215 of

the RK CPC to cases of interrogation of a minor
witness who has the right to defense seems to us
unfounded due to his special status, which is in fact
closer to the procedural status of a suspect.

4. It is necessary at the regulatory level, in the
interest of protecting the rights and legal interests
of juvenile witnesses, entitled to protection,
to reconsider the position of the legislator and
thoroughly regulate the procedure for engagement
of specialists: the teacher and the psychologist to
participate inprocedural actions with the participation
of the participant in the criminal process. In our
opinion, the basis for such conclusions is an incorrect
understanding of the essence of the institution of a
witness who has the right to defense. The presence
of a direct procedural interest in the outcome of the
case indicates that it is necessary to allocate the
rules on the witness who has the right to defense in a
separate article and place it in Chapter 9 of the CPC
of the Republic of Kazakhstan “Participants in the
process, protecting their rights or represented rights
and interests”.

In other words, to ensure the protection of
the rights of a juvenile participant in criminal
proceedings, it is necessary to unify the procedural
guarantees provided by law for the protection of the
rights and freedoms of minors, in whatever capacity
they may act.
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