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ETHICAL AND PSYCHOLOGICAL REQUIREMENTS
FOR A FORENSIC EXPERT IN THE CRIMINAL PROCESS

Until recently, due attention has not been paid to issues of professional ethics and morality of justice
workers as an important element of the culture of criminal proceedings. However, without the imple-
mentation of certain judicial-ethical rules, criminal procedure activity will not be able to fulfill the tasks
formulated in the law. Observance by an expert of not only legal, but also moral standards is a certain
guarantee of the reliability of his conclusions, the validity of his conclusion. The need for a thorough
study of the moral principles of a forensic expert is determined by the very essence of the expert exami-
nation as a way of obtaining evidence through the use of special knowledge, and also by the great role
that examination plays in legal proceedings. The purpose of the article is to analyze the current state of
this problem from the point of view of ethics, law and psychology. Based on modern scientific methods
and a wide range of foreign sources and legislative acts of different countries, an analysis of the global
discussion on the issue of professional ethics and morality of experts is carried out. The application of
general scientific methods made it possible to compare the domestic and international methodology of
work. The classification of states based on the criteria of professional ethics and morality. The examples
of the legal framework on the professional ethics of experts examined issues of legal regulation.

As a result of the study, conclusions are drawn about the legal personality of the expert and his legal
awareness. In particular, the assumption is justified on how the legislation of the Republic of Kazakhstan
should regulate these issues in an ethically consistent manner.

Key words: law, forensic expert, professional ethics, legal awareness, inner conviction.
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K bIAMbBICTbIK, NpoLLeCTeri capariubifa KOWbIAATbIH
3TUKAADBIK, )KOHE NCUXOAOTUSIAbIK, TaAanTap

KBIAMBICTbIK, COT iCiH XYpPri3y MOAEHMETIHIH MaHbI3Abl SAEMEHTI PETIHAE SAIAET KbI3METKEPAEPIHIiH,
KOCiOM 3TUKAChl MEH aAAMIepLLIiAIK MaCeAeAepiHe aKbIH yakbITKa AEMiH TUICTi KeHIA 6eAiHGereH.
CoHbiMeH KaTtap, 6eAriAi 6ip COT-3TUKaAbIK, epeskeAepAi OpbIHAAMA KbIAMBICTBIK, iC >KYPri3y KbI3MeTi
3aHAQ TYXXbIPbIMAAQAFAH MIHAETTEPAI OpblHAAM aaManabl. CapaniublHbiH Tek KYKbIKTbIK, KaHa emec,
COHAAM-aK, apaMrepLliAik HOpMaAapAbl CakTaybl OHbIH TY>XXbIPbIMAAPbIHbIH, LUbIHAMbBIAbIFbIHA, OHbl
KOPbITbIHABIHbIH HEri3AiAiriHe 6eAriai 6ip kKeniAaik GoAbIn Tabbiraabl. COT capanuibiCbl KbI3METiHiH,
apamreplliAik 6acTayAapbiH TepeH 3epTTey KaXKeTTIiAir apHaibl TaHbIMAAPAb! MaiAAAaHy apKbIAb
ADAEAAEMEAEPAI aAy TOCIAI peTiHAE capanTamMaHblH MBHI, COHAAM-aK, COT iCiH XKypridyae capantama
aTkapaTblH YAKEH pOAIMeH arkblHAAAAAbl. MaKaAaHblH MaKcCaTbl 3TUKA, KYKbIK >XOHE MCUXOAOrUs
TYPFbICbIHAH OCbI NPOBAEMAHbIH KA3ipri Xan-KyniHe Taaaay >kyprisdy 60Abin Tabbiraabl. KasiprisamaHbi
FbIABIMM BAICTED MEH LUETEAAIK AEPEKKO3AEPAIH, KEH ayKbIMbl MEH BPTYPAI €AAEPAIH 3aHHAMAAbIK,
aKTiAepi HerisiHAe capaniublAapAbIH KaCiOM 3TUKAChl MEH aAamrepuliAik MaceAeci TypaAbl XaArbl
SAEMAIK MiKipTaAacka TaAAay XYPrisiaai. 2KaAnbl FbIABIMU BAICTEPAI KOAAQHY >KYMBICTbIH, OTaHADIK,
SKOHE XaAbIKAPAAbIK, dAICHAMACBIH CAAbICTbIPYFa MYMKIHAIK 6epai. MemaekeTTepai KacinTik 3Tuka
MEH aAaMrepLLiAIK eAlleMAepi HerisiHae XikTey Xyprisiaai. CapaniubirapAblH Kacibn 8aebi Typabi
3aHHAMAAbIK-KYKbIKTbIK, 6a3aHblH MbICAAbIHAQ KYKbIKTbIK, PEFAAMEHTTEY MOCEAEAEPi KapacCTbIPbIAADI.

KypriziareHn 3eprrey HaTUXKECIHAE CaparniublHbiH, KYKbIK, CYObEKTIAIAIN KOHe OHbIH, KYKbIKTbIK,
TaHbIMbI TYPAAbl TY>XKbIPbIMAAP XacaAAbl. ATan aiTkaHAa, KasakcraH Pecny6AmKacbiHbIH 3aHHAMaCh!
OCbl MBCEAEAEPAT ITUKAADBIK TYPFbIAQH XXYHEAI TYPAE perAaMeHTTeyi TUiC AereH GoAXKaM Heri3AeAreH.

Ty#in ce3aep: KYKbIK, capariibl, KOCiOM 3TMKA, KYKbIKTbIK, CaHa, iLUKi HAHbIM.

96 © 2020 Al-Farabi Kazakh National University


https://doi.org/10.26577/JAPJ.2020.v94.i2.11
https://orcid.org/0000-0002-8762-7062
https://orcid.org/0000-0002-5574-1709
mailto:msholpan7876@mail.ru
mailto:azhik_96@bk.ru
file:///C:/%d0%a0%d0%90%d0%91%d0%9e%d0%a7%d0%98%d0%95%20%d0%a4%d0%90%d0%99%d0%9b%d0%ab/%d0%9a%d0%b0%d0%b7%d0%9d%d0%a3_%d0%bc%d0%b0%d1%80%d1%82-%d0%b0%d0%bf%d1%80%d0%b5%d0%bb%d1%8c-2020/%d0%92%d0%b5%d1%81%d1%82%d0%bd%d0%b8%d0%ba%20%d0%ae%d1%80%d0%b8%d0%b4%d0%b8%d1%87%d0%b5%d1%81%d0%ba%d0%b8%d0%b9%202-94-2020/%d0%be%d1%82%d1%80%d0%b0%d0%be%d1%82%d0%bd%d0%be/ 
mailto:azhik_96@bk.ru

Sh.B. Malikova, A K. Igilikova

LLI.B. MaaukoBa, A.K. MruankoBa

Kasaxckmit HaumMOHaAbHbI YHUBEPCUTET UMeHM aab-Dapabu, KasaxcraH, r. AaMathl,
e-mail: msholpan7876@mail.ru, azhik_96@bk.ru

ITU4YeckMe U NCUXoAorMveckme TpGﬁOBaHMﬂ
K 3KCMnepTy B YTOAOBHOM npoLlecce

Bonpocam npogeccroHaAbHOM 3TUKM M HPABCTBEHHOCTM PABGOTHMKOB IOCTULMKM KaK BasKHOMY
3AEMEHTY KYAbTYPbl YTOAOBHOIO CYAONPOM3BOACTBA, AO HEAABHETO BPEMEHU He YAEASIAOCh AOAXKHOTO
BHMMaHUS. Bmecte ¢ Tem 6e3 BbIMOAHEHUS OMPEAEAEHHbIX CyAEOHO-3TUUECKMX MPaBMA YrOAOBHO-
npoueccyaAbHas AESTEAbHOCTb He CMOXKET BbIMOAHSITb 33aAauM, C(HOPMYAMPOBAHHblE B 3aKOHE.
CobAl0AEHME IKCNIEPTOM HE TOAbKO MPABOBbIX, HO M HPABCTBEHHbIX HOPM SIBASIETCSI ONPEAEAEHHOM
rapaHTMern AOCTOBEPHOCTM ero BbIBOAOB, OOOCHOBAHHOCTM ero 3akAludeHusi. HeoOXOAMMOCTb B
rAYy 65OKOM MCCAEAOBAHUM HDABCTBEHHbIX HAYaA AESTEABHOCTU Cy AEBHOI 0 3KCNEPTa ONPEAEASETCS CaMOi
CYLLIHOCTbIO 3KCMEPTU3bl Kak Crocoba NoAyUeHUs AOKA3aTEAbCTB MyTeM UCMOAb30BaHMS CMELMAAbHbIX
MO3HAHWI, a TaKXe TOW GOAbLIOW POAbIO, KOTOPYID MIpaeT 3KCrepTM3a B CYAONPOU3BOACTBE.
LleAbto cTaTbu SIBASIETCSI POBEAEHME aHAAM3a COBPEMEHHOIO COCTOSIHWUSI AQHHOW NMPOGAEMbI C TOUKM
3peHus 3TUKK, MpaBa M NcuxoAornm. Ha ocHoBe coOBpeMeHHbIX HayUHbIX METOAOB M LUMPOKOrO Kpyra
3apy6eXXKHbIX MICTOUHMKOB M 3aKOHOAATEALHbIX aKTOB Pa3HbIX CTPAH OCYLLIECTBAEH aHAAU3 O6LLEMMPOBOM
AMCKYCCMM O BOMpPOCe MNPO(eCCUOHAAbHOM 3TUKM W HPABCTBEHHOCTM 3KCrepToB. [lpumeHeHue
00LIeHayUYHbIX METOAOB MO3BOAMAO COMOCTABUTb OTEYECTBEHHYIO M MEXAYHAPOAHYIO METOAOAOIMIO
pabotbl. [MpoBeaeHa KAaccudmKaLms roCyAapCTB HA OCHOBE KpUTEPWMEB MPOGECCUOHAABHOM 3TUKM
M HpaBCTBEHHOCTM. Ha npumepax 3aKkoHOAATEAbHO-NIPaBOBOM 6asbl O MPOGECCUOHAABHON ITUKE
3KCMepTOB PAaCCMOTPEHbI BOMPOCH! MPAaBOBOM perAaMeHTaumu.

B pe3yAbTaTe NMpoBEAEHHOr0 MCCAEAOBAHMS CAEAAHbl BbIBOAbI O MPaBOCYObEKTHOCTM 3KCrepTa
M ero npaBocCO3HaHuWM. B uyacTHOCTM, 060OCHOBAHO MPEAMNOAOKEHWE O TOM, Kak 3aKOHOAATEAbCTBO
Pecny6amkn KasaxctaH AOAXKHO perAamMeHTMpOBaTb AdHHbIE BOMPOChI STUYECKM MOCAEAOBATEAbHbIM

006paszom.

KAloueBble cAoBa: NnpaBsa, CyAe6Hbll7I aKCnepT, ﬂpO(beCCVIOHaAbHaSI 3TWKa, MpPaBOCO3HaHKE,

BHYTpeHHee yHexxAeHue.

Introduction

Today, he can become the subject of a qualified
expert study with significant, often fateful
consequences. Thus, one can easily conclude that
ethical and psychological forms are necessary
for this vital sphere of application of scientific
knowledge. This proves the reliability of his
conclusions, the validity of his conclusion. This
is necessary, regardless of the specific objects of
examination (handwriting, a trace of a papillary
pattern, traces of an explosion, etc.) and sometimes
life. The study should be proved that forensic
examinations are evidence of the use of special
knowledge, which plays the role of expertise in
legal proceedings.

The object of research is public relations, due
to ethical and psychological criteria that must be
observed by a forensic expert in the production of
forensic examination. Empirical sources and the
regulatory framework govern various aspects of
forensic issues in modern conditions.

The purpose ofthe articleis toanalyze the current
state of this problem, analysis of general research

and discussions on professional expertise. The
application of general scientific methods made it
possible to compare the domestic and international
methodology of work. The classification of states
based on the criteria of professional ethics and
morality, in accordance with the legal framework
of professional expertise.

As aresult of the studies, conclusions are drawn
about the legal personality of the examination and
its legal consciousness. In particular, a reasonable
assumption that the legislation of the Republic of
Kazakhstan should regulates data in an ethically
consistent manner.

Materials and methods

In order to study the problems studied and
analyzed. When conducting an analysis of ethical
and psychological requirements, the following
methods are used: analysis and synthesis, induction
and deduction, formalization, comparative
analytical, scientific analysis, logical methods
that allow comparing national and international
methodological work.
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Ethical and psychological requirements for a forensic expert in the criminal process

Results and discussion

The authors of the “Judicial Ethics” also
consider judicial ethics “as a science of the moral
principles of judicial and related activities”,
including expert, but they are limited only to a
brief consideration of the ethical aspect of the
relationship between the body that appointed
the expert and the expert. Kotov D.P. relates to
a special part of judicial ethics issues related to
the study of the moral principles of preliminary
investigation, trial, procedural activities of a
prosecutor, lawyer, expert research, as well as
questions about important moral qualities of
participants in legal proceedings (Gorskij, 1973).

Krylov LF. and others also believe that the
ethics of a forensic expert is an integral part of
judicial ethics. “Provisions of judicial ethics.
— he points out — they apply both to the expert’s
activities in the preliminary investigation, and to
his activities in court. ” In the course of the criminal
process, attention is paid to the professional ethics
of the expert, but it is noted that the moral qualities
of the expert “must be discussed especially”
(Boikov, 1989).

However, there is another point of view. Its
supporters are Strogovich M.S., Ratinov A.R.,
Zarhin. The problems of expert ethics, in their
opinion, are not included in the range of issues
resolved by judicial ethics. The authors do not
explain why they exclude expert ethics from
the judicial ethics system. However, Strogovich
relates the issue of assessing expert opinions to a
special part of judicial ethics. The list of specialties
that cover the beginnings of judicial ethics did not
include experts and Tsypkin. People who are not
employees of expert institutions are often involved
as experts in the preliminary investigation and in
court, and because of this, their activities are not
professional. A survey of investigators and judges,
as well as a study of criminal case materials,
shows that experts working in expert institutions
in the vast majority of cases (99.8%) are involved.

The work of any expert is always closely
connected with the activities of the judicial
investigative bodies and has the same goal —
to help establish the truth in criminal cases by
special means and methods. It is on the basis of
this provision that we can say that experts have a
sense of justice in its content is very close to the
professional legal consciousness of lawyers. The
activities of forensic experts are regulated by the
same legislative acts as the activities of judges,
prosecutors, investigators, lawyers, criminal
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procedural and civil procedural laws. Deviation
from the requirements of the law and morality
is equally unacceptable both on the part of the
investigator, judge, and on the part of the forensic
expert.

The expert’s opinion as a source of evidence
largely determines the course of the criminal and
civilcases,andaffectsthe fate of people. Therefore,
all participants in the process must be convinced
not only of his high professional qualifications
as an expert, but also of his moral stamina. The
slightest doubt about the impeccability of the
moral character of the expert makes his conclusion
doubtful, not having evidentiary value.

Also Koni A.F. believed that “a series of
ethical rules that form the necessary moral side*
applies equally to both the judge and his “closest
assistants.” The question of the place of expert
ethics in the judicial ethics system is still open and
requires special consideration.

Currently, in the criminal process, attention is
drawn to the role of organizational, psychological
and ethical factors in improving expert activity.
These factors can significantly improve the
scientific organization and performance. In this
regard, it seems to us that there is aneed to identify
and study the role of the individual in the process
of producing expertise and humanistic content
in using data from scientific and technological
progress.

In its basic constants, the activity of an expert
refers to the activity of a scientific one: “expert
research differs from scientific research only in
that it does not learn general patterns that are
characteristic of a large set of phenomena, but
particular ones that are characteristic of single or
small groups of phenomena” (Jakobs, 2000).

But unlike the traditional scientist, the expert is
placed in more severe conditions, determined by
the procedural nature of his activity. An expert’s
activity is, first of all, a judicial activity, where
everything is painted in moral tones. An expert
does not deal with abstract truth, but actual truth,
associated with the protection of the highest values
of human existence, and therefore affects social
life. “An expert is not only a competent person,
but also an impartial researcher who serves justice
with a clear conscience, using all the achie vements
of science and technology to give an objective,
reliable conclusion,” writes Shlyakhov A.R. The
requirement of an objective approach contains
both legal and moral meaning.

Morality plays animportantrolein the formation
of the moral qualities of an expert. The legal
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literature still does not pay attention to the moral
education of experts, the course of judicial ethics
is taught at the law faculties of not all universities,
and a significant part of the experts are persons of
non-legal specialties. A survey of experts showed
that, as a rule, persons with no special education
work in expert institutions. This question is only
part of the complex problem of expert training; the
question of assessing whether an expert observes
one or another moral norm remains open.

The authors of the above-mentioned “Judicial
Ethics” believe that the inclusion in the judicial
ethics of not only moral standards of official
activity, but also norms of extra-judicial conduct
cannot raise objections.

It seems that, along with criminal liability for
giving an obviously false opinion, it is necessary
to provide in the departmental instructions and
disciplinary liability for violation of moral
standards: “If an expert commits acts incompatible
with moral and ethical standards, he may be
deprived of the qualification of a judicial expert in
the established manner”.

Itremains inexplicable that the task of selecting
expert staff has still been ignored by researchers
and drafters of the instruction on the procedure
for conducting expert examinations: who can be
entrusted with this, according to Koni, “a moral
and responsible business” (Koni 1967). There is no
qualification, i.e. conditions for persons applying
for an expert position. Requirements for the
personality of the expert, professionally important
moral qualities have not been developed, for the
occupation of this position only the presence of
higher education, the preparation of the relevant
field of forensics and the qualification of a forensic
expert are provided.

In the legal literature, issues related to the
professional deformation of the personality of
an expert have not been properly developed.
According to Arotsker L.E., her most
characteristic manifestations are a reassessment
of her capabilities, knowledge, hasty conclusions,
ignoring the opinions of her colleagues, simplifying
research methods, etc. (Arocker 1973). Studying
the manifestations of professional deformation
and identifying ways to overcome them are of
particular interest.

Relationships in the collective of an expert
institution cannot be moved beyond the limits
of expert, and therefore judicial ethics, because
they also affect the effectiveness of professional
activity. With regard to participants in expert
activities, there are parties that are not amenable

to legal settlement. Moral relations in the team
of the expert institution include the relationship
of the expert and the head, participants in the
commission, complex and repeated examinations.
The named relationships are built in accordance
with general moral standards about relationships
in the team. However, the specificity of expert
activity also implies certain differences from the
work of any other team.

Arotsker L.E. considers the relationship of an
expert and the head of an expert institution only in
a situation where their opinions on the results of the
study do not coincide. He also covered some issues
of'a moral order in the relationships of participants
in repeated examinations.

The legal literature pays attention to issues
of the procedural settlement of the relations
of participants in commission and complex
examinations, but ignored the moral aspects of
their relationship.

The procedural relations that develop during
the appointment and conduct of the examination
are determined by the principles of the criminal
process, but they also have a certain moral
aspect.

One of the manifestations of moral principles
in an expert’s activity is that his conclusion should
reflect an internal belief i.e. confidence in the
reliability of conclusions. The objective side of an
internal conviction can only be a body of evidence
established during an expert study, regardless of
any external influences and influences. In some
cases, the impact on the expert may be indirect: to
be the result of the influence on him of the criminal
case materials containing an assessment of the
object investigated by other persons, conclusions
obtained using computers, and conversations with
the investigator.

As mentioned above, Strogovich considers it
appropriate to classify the issues of assessing the
expert’s opinion by the investigator and the court
as a special part of judicial ethics. A historical
review of the role and place of the expert, the
assessment of the expert’s opinion in the system
of judicial evidence from the theory of a scientific
sentence, to the current state of this issue was given
by Cheltsov, Rakhunov, reviewed by Petrukhin,
however, moral assessment criteria have not been
developed to date.

The authors of “Theory of Evidence in
the Soviet Criminal Procedure” indicate that
“additional prerequisites for the objectivity of
expert research” can be created by the active
actions of participants in the process, in particular,
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by the participation of a suspect in conducting an
examination.

A detailed statement in the expert’s opinion
of the methods and results of the studies, as well
as a thorough justification of the answers to the
questions posed are the absolute factors for the
examination in court. How can this be regarded
from the point of view of morality and correlated
with the fact that all expert methods in the recent
past are described in the literature with the heading
“for official use““? Each of the principles of forensic
examination, which we examined in the previous
chapter, has not only its own legal, but also moral
aspect. Thus, the principle of independence and
autonomy of an expert when conducting an moral
examination for an expert means responsibility
for his conclusions, and the expert bears this
responsibility personally, not putting it on the
shoulders of the head of the expert institution,
investigator or judge (Ogloff,1996).

The principle of ensuring the rights of citizens in
the appointment and conduct of an examination in
moral terms involves the formulation of a number
of ethical requirements during the examination,
in the relationship of an expert and an object of
research — a person. These ethical requirements
can be expressed as follows:

1. During the examination, the expert is obliged
to respect the honor and dignity, as well as other
moral interests of the subject.

2. The expert during the research should not
allow actions that are unnecessarily related to the
intervention in the subject’s body.

3. The expert during the study is not entitled to
allow actions that threaten the life and health of
the subject.

4. An expert is required to keep secret the
information that has become known to him in
connection with the examination (Sanders 2007).

In the legal literature, a fair proposal
has been formulated, according to which the
Code of Criminal Procedure of the Republic of
Kazakhstan needs to introduce a general rule
on respect for the honor, dignity and other moral
values and interests of the person, which would
be addressed not only by bodies and persons
conducting criminal proceedings, but also by
experts. The Law of the Republic of Kazakhstan
“On Forensic Activities” contains some ethical
requirements for the activities of an expert. The
Code of Ethics of a Judicial Expert, approved
in 2017 by an order of the Minister of Justice of
the Republic of Kazakhstan, is also note worthy.
The psychological problems of expert activity
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are inextricably linked with ethical problems.
It seems that the problem of the psychology
of expert activity is intertwined with the legal
consciousness of the expert and such an integral
part as legal psychology.

When talking about the psychology of expert
activity, it is necessary to consider this problem
from the point of view of the psychology of the
relationship of the body, the person appointing
the examination and the expert, the psychological
processes that occur during the expert study, as
well as the psychology of the relationship of the
expert and the expert. It should be noted that we
proceed from the fact that the majority of experts
appointed in a criminal case are employees of
expert institutions, which means that they are
constantly engaged in activities that can safely be
called law enforcement in the broad sense of the
word. Moreover, experts, of course, are not persons
and bodies carrying out criminal proceedings.

However, most employees of expert
institutions, due to their constant interaction
with investigators, judges, prosecutors, as well
as persons who have committed a crime or were
its victims, have an exaggerated idea of the
importance of their own activities. Most experts
believe that it is with the help of special knowledge
that crimes are revealed and the perpetrators are
exposed, and that the deprivation of their right
to collect evidence is an obstacle to the expert’s
work and entails unnecessary formal red tape.
On the other hand, it is precisely the features of
the expert’s activity that give rise to the expert’s
special legal consciousness, which is very close in
content to the professional legal consciousness of a
lawyer (Golding, 1990).

It seems to us that the legal consciousness of
experts is characterized by:

1. The conviction of justice and the usefulness
of law, the condemnation of criminal behavior.

2. The level of punitive claims in comparison
with law-abiding citizens among experts working
in expert institutions also tends to expand methods
and methods of investigating and solving crimes
by providing additional powers to experts and by
reducing the rights and freedoms of the person, its
inviolability, privacy of correspondence, telephone
negotiations and telegraph communications.

3. Leading for experts are interests and goals
that are consistent with national values.

4. Prestigious assessments of their own
activities and the activities of expert institutions of
various departments are different. The assessment
of the activities of its own department is higher
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than the assessment of the activities of other
departments.

The basis for the formation of legal
consciousness and professional psychology among
experts is, in our opinion, special knowledge
possessed by an expert of a particular specialty. It
seems that the forensic expert has a different legal
consciousness than the expert psychologist. The
legal awareness of experts of various specialties
is also caused not only by the difference in special
knowledge, but also by the affiliation of expert
institutions to various departments.

I would especially like to say about the legal
consciousness of forensic and forensic psychiatric
experts. A significant role in the formation of
legal awareness of experts in the field of forensic
medicine and psychiatry is played by medical
education, which is the basis for the formation of
their special knowledge in the field of forensic
medicine and forensic psychiatry, as well as the
norms of medical deontology, with which medical
education is permeated.

The legal consciousness of an expert working
in an expert institution is characterized by
typically positive characteristics of law, special
professional guidelines, a negative assessment of
criminal activity, and a high level of professional
discretion. The negative characteristics of the
expert’s legal consciousness (professional
deformation of the expert’s personality) include
an overestimation of the importance of expert
activity, the desire to assume the functions of an
investigator and judge, a high level of punitive
claims, the attitude to the suspect and the accused
as criminals, a critical approach to assessing legal
reality (Otto 1990). These negative qualities tend
to be strengthened by forensic and psychiatric
experts. In our opinion, this has historical and
psychological roots in the theory of an expert —
a scientific judge. If, when interviewing experts
working in expert institutions of the Ministry of
Justice, only 60% answered the question about the
ability of the investigator and judge to evaluate
the scientific validity of an expert’s opinion, then
experts forensic doctors and psychiatrists believe
that without the help of knowledgeable persons,
they can independently evaluate the scientific
validity of an expert’s opinion the investigator
nor the judge can.

The appointment and conduct of an
examination is a complex set of procedural and
cognitive techniques and actions carried out by the
body or person appointing the examination and the
expert himself, as well as by persons in respect

of whom the examination is appointed or whose
interests it affects. Proceeding from the general
structure of cognitive activity, in our opinion, the
psychological structure of the activity for appointing
and conducting an examination includes: the
psychology of cognitive activity of an expert,
investigator, judge; psychology of constructive
activity of an expert, investigator and judge; the
psychology of the communicative activity of the
investigator and the judge in the appointment and
conduct of the examination and the activity of the
expert in conducting the research; psychology of
the organizational activities of the investigator
and judge in the appointment and conduct of the
examination and expert in conducting expert
research; psychology of certification activities for
the appointment and conduct of the examination
and certification activities of an expert.

Quite a lot of legal literature has been devoted
to the psychology of the activities of the investigator
and judge for the designation and examination
of experts (Yakovlev, 1975). The psychology of
expert activity is devoted to the work of Arotsker
and Yakovlev. A very interesting analysis of
the cognitive and behavioral characteristics of a
human expert and their consideration in assessing
the evidence-based value of an examination made
by Belkin A.R. (benkun, 1999).

It seems interesting to us to consider the
psychological characteristics of expert activity
from the point of view of the psychological structure
(or methods) of this activity.

The cognitive activity of an expert proceeds
according to the same epistemological laws as
the cognitive activity of an investigator, judge.
We have already said that expert research
combines elements of practical and scientific
knowledge. The fundamental concept in the chain
of psychological states of an expert in carrying
out research is the awareness of the goals of the
examination. The purpose of the expert study is
to formulate conclusions based on the study on
the questions posed to the expert. The structure of
expert research can be divided into the following
stages:

1) familiarization of the expert with the
circumstances of the case;

2) the establishment by the expert of the tasks
and scope of the study;

3) inspection of objects
examination;

4) direct research of objects using expert
techniques;

5) expert evaluation of the research results;

received for
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6) writing a conclusion and formulating expert
conclusions.

In the process of an expert’s research activities,
cognitive and practical activities are combined. The
inextricable connection of practice and knowledge
is de voted to many works in philosophy, in the the ory
of knowledge. In particular, Loifman writes: “The
reproduction of reality in the forms of cognition is a
complex process of its display, transformation and
assessment by the subject according to his nature
and actual needs, and the objectivity of knowledge,
the isolation of knowledge in knowledge that is
independent of either man or humanity, is the
result of creative efforts subject. At the same time,
it is impossible to create, to create new things in
practice and in cognition, without reflecting the
laws of the object, the laws of means of activity
(in the field of cognition, these are the ways of
operating concepts, mathematical objects, musical
forms, etc.) and the regular connections of the
subject (his needs, experience)” (Loifman, 1987).

Cognitive activity in the legal literature is
understood as the mental operation of a certain
set of facts and the establishment and finding of
the necessary facts. The unity of the cognitive
and practical in the research of an expert is
also manifested in knowledge and action. In
psychological and forensic literature, it is noted
that in cognitive activity empirical and logical
forms of cognition are combined, in the process of
expert research they are solved as simple.

Identification studies distinguish within this
stage a separate study of identifiable objects
and a comparative study of identifiable objects
(typical) and complex (heuristic) tasks. The latter
are characterized by the absence or insufficient
amount of initial information, the uncertainty of the
conditions of the problem, and the unknown method
of'solution. The main ways to solve expert problems
can be called discursive thinking (conceptual and
logical). This way of thinking is characterized
by the presence of prior knowledge of methods
for solving the problem. For example, a situation
where an expert is faced with a typical task and
it is possible to use the developed and approved
methods and techniques of expert research. In
cognition, heuristic thinking is used when an
atypical task is set for the expert and for its solution
it is necessary to develop a solution method and a
complex of ways of thinking. A variety of heuristic
thinking is expert experimentation and expert
modeling.

The effectiveness of the expert’s cognitive
activity, in our opinion, depends on a number of
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objective and subjective factors. In particular,
the process of cognition in the course of expert
research is influenced by: the expert’s awareness
of'the goals and objectives of cognitive activity; the
presence of sufficient psychological activity, which
is determined by interest, need, consciousness
of duty, responsibility; availability of sufficient
experience, knowledge to solve problems of a
certain type; sufficiency of material and technical
base for research; the presence of mental,
emotional states that provide the proper level of
perception.

When interviewing experts, 100% of
respondents indicated the lack of funds for
research as the main difficulty that arises in the
work of experts. Information processing, which
depends on the external conditions of cognition,
mental activity at the time of cognition.

Constructive activity in the process of expert
research is characterized by such actions (signs)
as forecasting, planning, decision making. By
forecasting expert research, it is necessary to
understand specific mental activity aimed at
predicting the results of expert research. Expert
forecasting activities can be of high quality only if it
is carried out in the presence of special knowledge
and experience of an expert (qualification), lack
of bias and prejudice, with the correct use of
specific forecasting methods; clear presentation
of the goals of the forecasting. Expert forecasting
differs from forecasting in the activities of the
investigator and judge in that the expert predicts
only his activities to achieve the results of the study.
Forecasting always involves planning action for
expert research (Hardwig 1994).

Planning a specific expert study involves
the development of paths, stages for achieving
predicted goals, as well as the means and conditions
for the implementation of expert research, a type
of constructive activity is the adoption of expert
decisions. The complexity and exclusivity of the
process of cognitive activity leads to the appearance
of fixed stages of assessment of certain stages
of cognitive activity. So, for example, during
identification studies, after the stage of separate
and comparative study of objects, an assessment of
the revealed properties of the objects of study and a
decision on the conclusion of conclusions are made.

In connection with the problem of expert
decisions, it is necessary to consider the problem
of expert discretion when making a decision. This
is especially true in the framework of the problem
of the development of probable knowledge into
reliable.
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In legal literature, the concept of the
development of probable knowledge into reliable
was developed by Eisman, the development of
this concept by Orlov and Aubakirov. Probable
knowledge is considered by them as a certain
intermediate stage between the impossibility of
resolving the issue and the reliable establishment
of facts. The accumulation of empirical data, the
theoretical interpretation of the results of the study
from the standpoint of distinguishing a single from
a certain group, allows us to justify the possibility
of obtaining reliable knowledge.

In the course of expert research, it is difficult
to identify a clear line between the development
of probable knowledge into reliable. It is in this
regard that it is necessary to consider the category
of expert discretion. The problem of discretion in
the literature was considered in relation to judicial
discretion or to the discretion of a professional
lawyer.

Based on the analysis of various definitions
of judicial and professional discretion, expert
discretion should be defined as the ability to choose
between two lines of action in a professional
assessment of the characteristics of an object and
the degree of probability, turning it into reliable
knowledge.

But the pioneer in this area was professor
Vladimirov L.E., who characterized reliability as
a certain combination of probabilities, capable of
leading the judge to the inner conviction that the
past event, which constitutes the subject of the
study, took place in reality.

The communicative activity of an expert
involves communication not only with the person
who appointed the examination, but also with the
personswithrespecttowhomitisappointedorwhose
interests it affects. Describing the communicative
activity ofanexpert, [ would like to draw attention to
the following problem. In general, the relationship
of the expert and the person who appointed the
examination is characterized as a relationship
of cooperation. The literature draws attention
to the leading role of the investigator and judge
in communicative communication with experts
in the process of appointing and conducting an
examination, but in practice a paradoxical situation
sometimes develops, especially when appointing
an examination at the stage of preliminary
investigation. Unfortunately, investigators with
a change in the political and economic system of
Russia have undergone significant changes, and
not for the better. Currently, an investigator who
has worked for more than three years is considered

an experienced one. The overwhelming majority
of experts working in expert institutions have
experience of 5 to 10 years (65%), over 10 years
(20%), up to 5 years (15%). An increasingly
specific situation arises in the interaction of
an experienced expert and an inexperienced
investigator. That is why when the expert and the
investigator interact, a situation of psychological
pressure of the expert on the investigator arises,
more and more often experts formulate questions
for themselves, give instructions to the investigator
on how to use this or that information obtained
as a result of expert research in the investigation
of the case. This situation can be overcome only
with the help of an expert knowledge of the basic
rules of communicative cooperation, as only
with such interaction of the investigator and the
expert is it possible to achieve positive results in
the appointment and conduct of the examination
(Gross 2003).

Organizational activities in the course of
expert research are of particular relevance in the
context of organizing and conducting complex and
commission examinations. Based on the provisions
of decision psychology developed by Dulov A.B.,
it seems that the activity of organizing complex and
commission examinations consists of the following
stages:

1. Definition of the emerging task and subject
of research.

2. Determination of the methods and means
necessary for solving problems and achieving the
goals of expert research.

3. Distribution of necessary funds, participants
in accordance with the overall objective of the
study, taking into account the tasks of each expert
and his specialty.

4. Communication to all participants in the
activity on the nature of the upcoming study, on its
individual stages and methods of achieving goals.

5. A collegial discussion of upcoming activities,
which helps to clarify the subject, objectives and
goals of the study by all participants in the expert
study.

6. Liaising with related expert institutions
during acomprehensive or commission examination
involving specialists from other expert institutions.

7. Monitoring the timeliness, focus, activity of
the quality of actions of all organized persons to
implement the tasks.

8. Implementation of coordination actions
between all parts of the organized group,
introduction of amendments, changes to ongoing
or previously planned actions.
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9. Collection and processing of information
about the work done.

10. Assessment and discussion of the results of
actions taken.

11. If necessary, the formulation of general
conclusions based on the results of expert research
(Dulov, 1975).

The certification activity of an expert is aimed
at drawing up an expert opinion as a source of
evidence. The expert must have the skills to
compile this document, as well as the basic rules
for evaluating the expert’s opinion set out in
the criminal procedure law, as well as the rules
that have been developed by the investigative
and judicial practice. The legal literature draws
attention to the fact that the certification activity
is not limited to the written record of the actions
performed, but also includes the mental processing
of facts, the systematization of the detected signs
and properties of the object, the logical sequence,
reasonedness and validity of the presentation
of the entire course of the expert research and
conclusions made an expert. All this allows us to
consider certification activity as a component of
the cognitive activity of an expert (Smith, 1989).

Conclusion

Thus, the expert activity assumes the following
psychological structure: cognitive, constructive,
communicative, organizational and certifying
aspects of the expert’s activity and psychology.

The legal personality of an expert is a potential
opportunity for a person with special knowledge
in the field of science, technology, art or craft to
be a participant in criminal procedural relations,
the elements of which are legal capacity, legal
capacity and tort. The legal personality of the expert
is a necessary prerequisite for the emergence of
criminal procedural relations, of which the expert
is one of the parties.

A prerequisite for the emergence of legal
personality in an expert is the presence of his
special knowledge or his competence in certain
areas of special knowledge.

The determining method in the legal regulation
of the appointment and examination as an element
of the legal regulation mechanism is the procedural
status of the subjects of destination and examination,
as well as the content of the subjective rights of
participants in legal relations that develop in the
process of appointment and examination.

The principle of publicity in the criminal
process is fundamental in determining the
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procedural position of an expert as an element
of the mechanism for legal regulation of the
appointment and examination. The action of this
principle predetermined the imperative method of
regulation in the appointment and conduct of the
examination. Elements of dispositiveness in the
regulation of appointment and examination take
place, but only as auxiliary methods of regulation,
and are manifested in the right of the expert to
choose the methods of expert research, in the right
to initiative and to refuse to give an opinion.

The mechanism of legal regulation of the
appointment and examination is as follows. Its
initial link is the binding norms, its second link is
the relative legal relationship between the expert
and the person who appointed the examination,
and the final link is the implementation of legal
duties.

The subjective right of an expert to get
acquainted with the case materials is alegal means
of ensuring such behavior of the person conducting
the inquiry, investigator, prosecutor or court, which
requires the creation of appropriate conditions for
the examination.

The right of an expert to initiate is one of
the means of establishing objective truth in the
investigation and resolution of criminal cases. The
right of an expert to initiate is the right to establish,
on the basis of special knowledge, the actual
circumstances of the case, as well as the reasons
and conditions for committing a crime, if the expert
has not been asked about them. The right of the
expert to the initiative can be realized if. 1) factual
data about which he has not been asked questions
are included in the subject of examination of this
kind (type); 2) the establishment of such evidence
follows from the research and does not require
separate independent research; 3) the factual data
are established by the expert within the framework
of the objects and materials of the case that are
presented to him by the investigator and the court.

In the criminal procedure law, it is necessary
to formulate independent grounds for challenging
an expert.

When determining the competence of an
expert in resolving issues that are of a legal nature
in their form, it is necessary to proceed from the
following premises: 1) the actual data by the expert
should be derived from the study on the basis of
special knowledge; 2) experts can establish only
such evidence that relates to the establishment of
objective signs of corpus delicti. An exception to
the second premise is forensic psycho-psychiatric
and forensic psychiatric examination.
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In difficult cases of qualification of the act, the
investigator, interrogator, prosecutor, court (judge)
may turn to legal scholars in the relevant branch
of law for advice. The results of this consultation
are not relevant evidence in a criminal case,
however, the arguments of scientists serve as the
basis for the formation of the internal conviction of
the investigator, inquiry officer, prosecutor and the
court in the legal assessment of socially dangerous
acts.

Internal conviction must be considered as a
system of elements that form a new qualitatively
complex phenomenon. As elements of internal
conviction as a concept having a heterogeneous
nature, one can determine: 1) the individual
knowledge of the subject, which he possessed
before the act of evaluating the information; 2) the
process of cognition of the information presented
or received by the subject of the assessment
of information; 3) the subject’s awareness of
the degree of his independence in evaluating
information; 4) volitional incentive that prompts
the subject to certain practical actions based on
the assessment of information; 5) the emotional
state of the subject in assessing information; 6) the
external validity and argumentation of the decision
in the procedural acts.

The inner conviction of an expert is the
psychological emotional and intellectual state of
the expert, which consists in a feeling of confidence

in the correctness of the applied knowledge, expert
methods, techniques, in the correct assessment of
the properties and features, expert objects and in
the correctness of the conclusions made.

A prerequisite for the formation of an inner
conviction of an expert is his legal awareness as a
subjective factor and independence, the autonomy
of an expert as an objective factor in the process of
expert research: the basis for the formation of an
inner conviction is the information received by the
expert in the process of studying expert objects and
criminal case materials submitted to him.

An expert’s legal consciousness consists
of his special knowledge, knowledge of the
procedural foundations of an expert examination,
the expert’s attitude to special knowledge, law,
legal principles, the psychological qualities of
the expert himself, as well as his feelings, value
relationships, moods, desires, predetermined by
his professional aspirations. The legal awareness
of an expert working in an expert institution can,
in our opinion, be attributed to professional (legal)
legal awareness.

Expert intuition plays a role in the process of
expert research, especially when solving heuristic
problems. Any expert hypothesis, version should
be justified by scientific research, professional
assessment of evidence, logical conclusions,
which are reflected in the procedural document —
the expert’s opinion.
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