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ON THE EVOLUTION OF THE CONCEPT
OF A CIVIL CONTRACT

The article is devoted to the analysis of the development of the concept of a civil law contract.
Although the doctrine of a civil contract has a long history of development, it is characterized by insuf-
ficient elaboration. Interest in this issue in legal science is still preserved.

Initially, people received information about the institution of the treaty from myths, early religions,
and ethical attitudes. The civil law contract is the subject of research of both domestic and foreign civil
law and the general theory of law. Analysis of scientific, monographic, educational and methodological
literature, legislation shows how ambiguous the views of researchers on the definition of the concept of
“contract”. Particularly, the article emphasizes that a significant role in the development of contract law
belongs to Roman lawyers.

However, an analysis of the various types of contracts that existed in the Laws of 12 tables and in
the Justinian Code allows us to conclude that Roman lawyers did not develop a unified understanding
of the contract.

The Roman treaty system distinguished two types of treaties: contracts and pacts.

Studying and researching foreign civil legislation shows that the civil legislation of different states
also has different formulations of the meaning of the concept of “agreement”.

Key words: state, law, contract, legal system, legal institution, civil law, legal fact, legal relationship.
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A3aMaTTbIK KeAiCiM YFbIMbIHbIH, 9BOAIOLLMSICbI TYPaAbl TYCiHIK

Makana a3aMaTTbIK-KYKbIKTbIK, KEAICIM TYy>XXbIpbIMAAMACbIHbIH AAQMybIH TaAAdyFa apHaAfaH.
A3aMaTTbIK KEAICIM AOKTPMHAChI y3aK, AaMy TapuxbiHa Me 6GOACa AQ, OA XKETKIAIKCi3 eHAeAymeH
cunaTTanaAbl. ByA MaceAere 3aH, FbIAbIMbIHAQ KbI3bIFYLUbIABIK, A A€ CaKTaAFaH.

bactankblAa asamaap LWapTTbiH KYPbIAYbl TypaAbl MUMTEPAEH, aAfFallkbl AIHAEPAEH >KOHe
3TUKAAbIK, K&3KapacTapAaH MOAIMET aAAbl. A3aMaTTbIK-KYKbIKTbIK KeAiCIM-L1apT OTaHAbIK, >KoHe
LIETEAAIK a3amMaTTbIK, KYKbIKTbIH, COHAQM-aK >aAMbl KYKbIK TEOPUSICbIHbIH 3epTTey HblCaHbl GOAbIM
TabbIAQAbI.

fbiAbIMM, MOHOrpacmsAbIK, OKY >K8HE oSAiCTeMeAik oaebueTTepAl, 3aHHamMaHbl TaaAay
«KEAICIMLIAPT» YFbIMbIH aHbIKTayAQ 3epPTTeyLLIAePAIH KO3KapacTapbl 6iPKEAKi EMEC EKEHAITH KOPCETEA.
ATan anTKaHAQ, MaKaAaAd KeAiCIM-LLapTTbIK, KYKbIKTbl AAMbITYAQ PUMAIK 3aHrepAep MaHbI3Abl POA
aTKapaTtbiHAbIFbI 6aca anTbIAFaH.

Anranaa, 12 kecteaeH TypatbiH xaHe KOCTUHMAaH KoAeKCiHAEeri 3aHAapAa 6ap KeAiCiM-LuapTTapAbiH,
ap TYPAI TYpAEpiH TarAQy PMM 3aHrepAepi KeAiciMwapT TypaAbl 6ipTyTac TYCiHIK KaAbInTacTbipMaraH
AEreH KOpbITbIHABI XacayFa MyMKIHAIK 6epeai.

PUMAIK KeAiCiM-LLapTTap >KyMeci wapTTapAblH, eki TypiH GeAin KepceTTi: KeAiciMuiapTTap meH
nakTiAep.

LLleTeAAik a3amaTTblK, 3aHHaMaHbl 3EPAEAEY >KOHe 3epTTey ap TYPAI MEMAEKETTEPAIH, a3aMaTTblk,
3aHHAMaAapPbIHAQ «KEAICIM» TYCIHIriHIH OPTYPAI Ty>KbIpbIMAAMaAapbl 6ap eKeHAIriH KepceTeai.

TyjiiH ce3aep: MEMAEKET, 3aH, LWapThl, KYKbIKTbIK, XKYEe, KYKbIKTbIK, MHCTUTYT, a3aMaTTblK, KYKbIK,
KYKbIKTbIK, (DakT, KYKbIKTbIK, KaTblHAcTap.
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K Bonpocy 06 3BOAKOLIMU MOHATUSA TPAXKAAHCKO-TTPABOBOIro AOroBopa

CraTbs MOCBSLLEHA aHAAM3Y PA3BUTUS MOHATUS TPAXKAAHCKO-NPABOBOro AOroBopa. HecmoTtps
Ha TO, YTO y4YeHMe O rPaKAAHCKO-NPABOBOM AOrOBOPE MMEET AAMTEAbHYIO MCTOPUIO Pa3BMUTMY, OHO
XapaKTepm3ayeTcsl HEAOCTATOUHOM pa3paboTaHHOCTbIO. MHTepec K AaHHOM NpoBAeMaTHKe B NPaBOBOW
HayKe A0 CUX MOp COXpaHAeTcs.

[NepBOHaYaAbHO CBeAEHUSI 06 MHCTUTYTE AOTOBOPA AIOAM MOAYYAAU U3 MUDOB, PaHHUX PEAUTUIA,
3TMYECKMX YCTAHOBOK. [paXkAQHCKO-MPABOBOM AOrOBOP SIBASIETCS MPEAMETOM MCCAEAOBAHWMI Kak
OTeyeCTBEHHOM U 3apyBeXKHOM UMBUAMCTUKM, TaK M 0obLLei TeEopmM rnpasa.

AHaAM3 Hay4HOM, MOHOIrpachmnyeckon, yuebHOM 1 METOAMYECKON AMTEPaTYpPbl, 3aKOHOAATEALCTBA
NMoKa3sblBaeT, HACKOAbKO HEOAHO3HaUHbl B3rASAbl MCCAEAOBATEAEM Ha OMNpeAeAeHME MOHATUS
«poroBop». Ocobo B cTaTbe MOAYEPKMBAETCS, UTO 3HAUUTEAbHAS POAb B Pa3BUTMM AOFOBOPHOIO MpaBa
NMPUHAAAEXKUT PUMCKUM IOPUCTaM.

OAHaKO aHaAM3 Pa3AMUHbBIX BUAOB AOFOBOPOB, CYLLECTBOBABIUMX KaK B 3akoHax 12 TabAauu, Tak
n B Koaekce KOcCTuHMaHa, NO3BOASIET CAEAATb BbIBOA O TOM, UTO PUMCKME IOPUCTbI He BbipaboTaAn

€AMHOIro NOHNMMaHMAa AOroBopa.

PumMckas AOroBopHasi cuctemMa BblAEAsIAQ ABa BUAQ AOTOBOPOB: KOHTPaKTbI M MaKTbl.
M3yueHne n mnccaepoBaHue 3apybexkHOro rpask AQHCKOTO 3aKOHOAATEAbCTBA MOKa3blBaeT, UTO
rpaXKAQHCKO€e 3aKOHOAATEAbCTBO Pa3AMUHbIX FOCYAAPCTB TAKXKE MMEET OTAMYAIOLLMECS MEXAY COOOM

(hOPMYAMPOBKM 3HAYUEHMSI MOHSTUS «AOFOBOP».

KAtoueBble CAOBa: rocyAapCTBO, MpaBO KOHTPAKT, MpaBOBas CUCTEMA, MPABOBOW WMHCTUTYT,
rpa’k AAHCKOE MpaBo, IOPUAMYECKMIA (DaKT, MPABOOTHOLLIEHUS.

Introduction

One of the central institutions of civil law is the
treaty. The contract is the core of the entire system
of private law relations.

It is no secret to anyone that contracts play a
significant role in the economic life of society.

The civil law Institute, having a thousand-year
history, continues to go into the subject of civil law
science and today continues to be one of the most
pressing problems.

Initially, information about the institute was
agreed upon and people received from myths, early
religions, and ethical attitudes.

As for the French educator and ideologue of
the petty bourgeoisie, Jean Jacques Rousseau, first
of all, we can consider his civic concept. The main
problem of his political theory is the sovereignty
of the people. In G. G. Rousseau recognizes the
people as an '"integral moral body" or "social
person", supports its integrity and voluntary nature.
But, due to the development of life, the population
gradually becomes an inequality in society, thanks
to integration into a large community. The problem
underlying inequality explains that it depends on
property, stands for public property, and the way
to equality is to achieve social consent. In addition,
Rousseau supported direct democracy, an ancient

form of democracy in government. It is only in
direct democracy the population becomes a subject
of power.

G. Grotius in his concept of consent wanted to
show that the formation of the state and laws are a
logical continuation of natural law. It is undeniable
that if compliance with contractual obligations
begins with natural law, then laws also come from
this source. Persons who are members of any
community or subordinate to another are bound to
comply with the preference of the majority or the
wish of the person in authority, by the nature of the
agreement. Grotius ' writings indicate the emergence
of the law, its transition from a natural position to
"civil society". After criticizing the utilitarian thesis
of the carneada "the mother of truth and justice
is profit", G. Grotius showed that "the nature of a
person who encourages communication with others
is the mother of natural law, and the mother of law
is a situation arising from General consent, and the
latter, because it received its powers from natural
law, nature will become the main source of state
law".

Literature review

The civil law contract is the subject of research
of both domestic and foreign civil law and the
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general theory of law The works of pre-revolutionary
scientists, such as D.I. Meyer, S.A. Muromtsev,
V.M. Nechaev, [.A. Pokrovsky, LN. Trepitsyn,
G.F.Shershenevich, as well as the works of Soviet
and modern researchers, such as S.S. Alekseev,
L.V. Amirkhanova, M.M. Agarkov, M.I. Braginsky,
V.V. Vitryansky, B.M. Gongalo, B. C.Em,
S.K. Idryshev, O.S. Ioffe, O.A. Krasavchikov,
A.B. Omarova, K.I. Sklovsky, P.O. Khalfina,
B.B. Cherepakhin and etc.

It should be noted that by the modern period in
civilian science there was no uniform understanding
of the legal nature of the civil law contract
(Kazantsev, 2002: 257).

The analysis of scientific, monographic,
educational and methodological literature and
legislation shows how ambiguous the views
of researchers are on the definition of the term
“contract”. As a rule, an agreement means:

— Agreement (contract);
deal;
legal fact;

— legal relationship (obligation);

— a document.

So, through the agreement, Roman lawyers,
Western European civilists, as well as Russian pre-
revolutionary jurists determined the agreement. For
example, Savigny F.K. wrote: “An agreement, in
general, is an agreement of several persons defining
their legal relations in the form of expression of
common will” (Savigny, 1876: 360). According
to Baron A.Yu. “A clause is an agreement of two
or more parties on the emergence, termination,
preservation, change of any right” (Baron, 1989:
106-107).

The most famous representative of the Russian
pre-revolutionary legal science G.F. Shershenevich
has the following definition: “An agreement is
an agreement on two or more persons aimed at
establishing, changing or terminating legal relations™
(Shershenevich, 1912: 502).

Methodology

This article uses both general scientific methods
and approaches, and special legal methods.

As general scientific methods in this work, we
use the dialectical and historical methods, as well
as a systematic approach. Special legal methods
include dogmatic, technical and legal, comparative
legal.

Results

An analysis of the various types of contracts that
existed in the Laws of 12 tables and in the Justinian
Code allows us to conclude that Roman lawyers did
not develop a unified understanding of the contract.

Used by one of the most ancient legal
constructions, the contract has been known since the
inception in society of the need to establish specific
relations regarding the movement of material goods
based on the agreed will of their subjects. It is
quite natural that at the same moment they acquire
practical relevance and, in connection with this,
draw attention to issues of concluding an agreement
(Gruzdeyv, 2005: 43).

Roman law researcher V. Khvostov notes
that “in Roman private law, a doctrine was
developed on the composition of contractual terms,
including essentialia negotii (conditions that must
be established by the parties), naturalia negotii
(conditions that are usually present in the transaction,
but are not necessary), as well as accidentalia negotii
(conditions introduced into the transaction by the
parties themselves)” (Khvostov, 2019: 147).

If we talk about the oldest treaties, it should
be noted that they were characterized by strict
formalism. The main thing, in our opinion, in the
contract was not the intention of the parties, but
the form in which their agreement was clothed.
As a rule, the ritual took place in the presence of
the parties, five witnesses, a weigher, using copper
and scales. According to many sources, the will of
the parties was accompanied by the performance
of symbolic actions and ritual verbal phrases.
These phrases were strictly defined and expressed
the essence of the contract, which could not be
violated. Compliance with these formalities gave
the agreement legitimacy (https://lawbook.online/
rimskoe-pravo/evolyutsiya-dogovornogo-prava-
osnovnyie-36061.html).

It is believed that the most ancient were barter
transactions in which two persons simultaneously
exchanged things. There were no obligations
between them. Mancipatio in ancient times, in
fact, did not differ from the barter, since here too
things and metal were transferred at the same time.
Although with the introduction of the minted coin,
the role of emancipation changes, neither before
nor after emancipation do obligations arise between
the parties? The seller was liable in the amount of
double value of the sold item in the event of a third
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party contesting its ownership (eviction). In ancient
Roman law, long before the Laws of the XII Tables,
such treaties as sponsio and nexum were known
(https://lawbook.online/rimskoe-pravo/evolyutsiya-
dogovornogo-prava-osnovnyie-36061.html).

Sponsio — is a type of oral contract. Nexum
— s a personal loan agreement. It consisted in the
same form as mancipatio. Only here things were
not transferred, but the agreed amount of metal was
weighed before the introduction of the minted coin,
later — a coin symbolizing genuine money. A definite
verbal formula was uttered, giving the transaction
the character of a loan.

In the period after the publication of the Laws
of the XII Tables, new forms of contracts appear:
stipulatio, expensilatio and mutuum.

Stipulatio-an oral agreement in the form of
a question and answer; expensilatio — a written
contract; mutuum — an informal loan agreement that
appears at the end of the republican period.

It should be noted that formalities are gradually
being removed from the most common transactions.
They begin to be concluded in the form of a simple
agreement.

Thus, the formalism of ancient law is gradually
weakening. Begin to take into account, firstly,
compliance with the agreement form; secondly, the
intentions of the parties.

In our opinion, a significant role in the
development of contract law belongs to Roman
lawyers. Since the main source of obligations was
contracts that is why they were studied in such detail
by Roman lawyers.

It should be noted that contract law developed
mainly in two directions. First — this is when
the circle of agreements benefiting enforceable
expanded as how to develop and complicated
economic life. The second — there was a
gradual weakening of the ancient formalism
and recognition of the claim for certain types of
informal agreements" (https://lawbook.online/
rimskoe-pravo/evolyutsiya-dogovornogo-prava-
osnovnyie-36061.html).

Exposing the systematization of different
types of contracts, Guy notes, and four types of
obligations arose levels of the contracts. Namely:
firstly, obligations arising through the transfer of
things; secondly, obligations arising through the
utterance of words; thirdly, written obligations;
fourthly, obligations arising from agreements.

Thus, four types of contracts can be
distinguished: real (i.e., establishing the obligation
to transfer things, res), verbal (or verbal, oral), literal
(i.e. written) and consensual (in which the obligation

arises as a result of one consensus, agreement, even
regardless of the transfer of things)

The system of various contracts developed by
Roman jurists made it possible to provide legal
consequences for various relations that developed
on the basis of large-scale agriculture (on latifundia);
the developed system of contracts met the interests
of Roman merchants in both domestic and overseas
trade. In contract law, more than in any other
branch of private law, the ability of Roman lawyers,
without formally departing from the conservatism
that characterized national Roman law, to give
recognition to new interests and new needs and,
thus, not only not to hinder the further development
of economic life, but also to stimulate and promote it
(https://lawbook.online/rimskoe-pravo/evolyutsiya-
dogovornogo-prava-osnovnyie36061.html ).

Assessing the role of Roman law in the
development of the institution of a treaty, F. Engels
wrote that “Roman private law is characterized
by the finest development of all the essential legal
relations of simple commodity owners (buyer and
seller, creditor and debtor, contract, obligation,
etc.)” (Marx, 1955-1974: 672).

The Roman treaty system distinguished two
types of contracts: contracts and pacts. Contracts
are contracts recognized by civil law and secured
by claims, which include only a certain range of
contracts. Covenants are informal agreements of the
most diverse content. They did not use the claim,
but over time some of them nevertheless received it
(the claim).

The process of concluding a contract in Rome
depended on the type of contract. When verbally
concluding a contract, the initiative should come from
the creditor in the form of a question to the debtor:
"Do you promise to pay me so much?" The contract
was considered concluded after the appropriate
response of the debtor. In other contracts, the process
of concluding a contract could also begin on the part
of the debtor. One way or another, one of the parties
made an offer to conclude an agreement (offers),
while the other accepted this offer (acceptance). If
the contract was not consensual, then in addition
to the agreement of the parties, it was necessary
to observe the required form — a written contract
or before things in a real contract (https://works.
doklad.ru/view/V6kGqOKHbNw/2 . html).

Great interest in the XI-XV centuries. Western
European lawyers showed contract law. They
formed the theory of the contract as a holistic set
of ideas, ideas, but the concept of the contract
was never formed (Beklenishcheva, 2006: 30-32).
They recognized that both formal and informal
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agreements give rise to obligatory relations, while
Roman lawyers assigned this function only to the
first type of agreement (Ioffe, 200: 58).

According to F. Nietzsche: “There is no right
without a contract” (Nietzsche 1990: 54). According
to F. Nietzsche, law is born where a person is able to
bind himself with a promise or obligation. For this, a
“memory of the will" is necessary (Nietzsche, 1990:
55-56), since henceforth a person learns to manage
not only his present, but also his future. And the
contract (Beklenishcheva, 2006: 30-32).

At different times, civil scientists gave a different
definition to the contract. So, Meyer D.I. believed
that the contract is an agreement of the will of two or
more persons, which generates the right to someone
else's action, having property interest (Meyer, 1997:
156). In and. Sinai defined the contract as a legal act
of the free and conscious will of the parties, aimed
at the emergence of an obligation (Sinai, 2003: 309).

The analysis of foreign civil legislation shows
that the civil legislation of different states also has
different formulations of the meaning of the concept
of “contract”. So in the Civil Code of Ukraine on
January 16, 2003 contains the following definition
of the contract of the concept: "The contract is an
agreement of two or more parties, aimed at the
establishment, modification or termination civil
rights and obligations"(https://online.zakon.kz/
document/?doc_id=30418568). The Civil Code
of Azerbaijan of December 28, 1999 adheres
to a similar definition (https://online.zakon.kz/
document/?doc_id=30420111).

According to the German Civil Code of 1896,
a contract means an offer of one person to another
person to bind themselves with the terms of this
proposal  (http://www.uristys.ru/Zakonodatclstvo/
Istoria.htm.). In accordance with the General
Provisions of Civil Law of the People's Republic of
China, adopted in 1986, “a contract is an agreement
establishing, modifying or terminating civil relations
between the parties. An agreement concluded in
accordance with the law shall be protected by
law” (http: //chinalawinfo.ru/civil law/ general
principles_civil law_p5 ch2). In Art. 1793 of the
Civil Code of Mexico, contracts are understood to
mean agreements that give rise or modify rights
(http:  //artlibrary2007.narod.ru/gk meksiki.doc).
However, an agreements, to terminate the rights of
contract for Mexico legislation is not.

A separate point of view is shared by individual
Russian jurists. In particular, Sh.V. Kalabekov on this
occasion writes the following: “Agreements aimed
at terminating an existing contractual relationship
because of their insignificance are not contracts ...

The contract aims to establish a legal relationship”
(Kalabekov, 2003: 55). Assessing this position,
L.V. Beklenishcheva writes the following: “At the
same time, it is not clear why the legal facts that
entail the establishment of rights and obligations
are more significant than the ones that cause
their  termination”  (Beklenishcheva,  2006).
T.A. Bryuchko generally recognizes the agreement
as an agreement aimed at the emergence or change
of civil legal relations, noting that he does not
knowingly use the word “termination”, since the
termination of civil legal relations refers to one of
the forms of their change (Bryuchko, 2008: 34).

In the civil law of Latin American countries,
a contract is defined either as “a contract — an act
by virtue of which one party undertakes to give
something to the other party, to do something or
not to do something” (https://www.twirpx.com/
file/409022/); or does not contain a legislative
definition of a contract at all, while fixing types of
contracts: a contract is a promise and a contract in
favor of a third party (http://adilet.zan.kz/rus/docs/
K940001000).

An analysis of the civil laws of the countries of
the Anglo-American system of law allows us to say
that an agreement refers to a promise or a series of
promises, the violation of which the law recognizes
as a basis for action and the fulfillment of which
in one way or another the law recognizes as an
obligation.

Conclusion

Thus, the existence of a modern society is
inconceivable without a civil law contract, which
is the most important instrument for coordinating
expression of will.

An agreement is an agreement of two or more
persons on the implementation of certain actions and
the establishment of mutual rights and obligations
regulating such actions. The execution of the
agreement is ensured by measures of state coercion.
This indicates the great importance of the institution
of the treaty. For example, if a person does not fulfill
contractual obligations, his contractors have the
right to resort to measures of state coercion through
the institutions of the judicial system and force the
violator to comply with the contract.

The content of the contract is the totality of the
rights and obligations of the parties. The rights and
obligations of the parties must comply with certain
principles. These are the principles of equality,
autonomy of will, property responsibility and
independence of participants in contractual relations.
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The functions of a civil law contract are the
main areas of legal influence, reflecting its role in
streamlining public relations. The fundamental
function of a civil contract is the regulatory function,
since the contract is a way of regulating relations
between private individuals. Regulation is carried
out in accordance with the individual interests and
needs of the parties.

The contract performs the following functions:

— The contract is a form of establishing
economic relations between participants in the
economic turnover;

— The contract is the basis for the emergence of
mutual rights and obligations of the parties;

— The contract must ensure the responsibility
of the parties for failure to fulfill the obligations
assumed,;

— The agreement allows its participants to
determine and agree on their mutual rights and
obligations;

— The conclusion of the contract creates
important legal guarantees for the parties. This
is expressed in the fact that the contract is subject
to mandatory fulfillment; unilateral change of its
conditions is allowed only in certain cases, and
violation of the obligations assumed under the
contract entails the obligation to compensate for the
losses caused thereby. The parties may provide in the
contract other legal means of ensuring its execution:
a condition of a penalty, a guarantee, a guarantee.

In addition, the contract performs the function
of evaluating the results of business activities.

If we talk about the value of the contract, it is
necessary to note the following:

1 contract is the basis for the emergence of civil
rights and obligations;

2 contract — the main way to formalize the
relations of participants in civil turnover;

3 the contract mediates the movement of civil
rights from one entity to another;

4 the contract determines the scope of the rights
and obligations of participants in civil relations,
the procedure and conditions for the performance
of obligations, liability for non-performance or
improper performance of obligations;

5 contracts make it possible to identify the true
needs of participants in civil turnover in certain
goods, works, and services.

An indicator of the maturity of civil society is
the level of voluntary execution of the contract by
its participants.

One of the most important conditions for the
implementation of the contract is its freedom, as
well as the freedom of the persons concluding it.
The importance of freedom of contract is evidenced
by the fact that the legislator recognizes it as one
of the basic principles (principles) of civil law.
So, clause 1 of article 2 of the Civil Code of the
Republic of Kazakhstan states: “Civil law is based
on the recognition of equality of participants in the
relations regulated by it, inviolability of property,
freedom of contract ..” (http://adilet.zan.kz/rus/
docs/K940001000)

The freedom of contract reflects the dispositive
orientation of civil law and is one of the forms of
freedom of expression of subjects of civil turnover.

Revealing the content of the concept of “freedom
of contract”, you must pay attention to the following
points.

First, it is understood that the subjects of civil
turnover independently decide the question of
whether to enter into contractual relations with
each other. Coercion to conclude a contract is not
allowed.

Secondly, the freedom of contract is manifested
in the right of the parties to determine the content of
the terms of the contract at their discretion, unless
otherwise expressly provided by law or other legal
acts.

However, freedom of contract is not unlimited.

Thus, the existence of a modern society is
unthinkable without a civil contract, which is
the most important tool for coordinating the
expression of will. With the help of a contract,
the subjects of legal relations establish their own
rights and obligations, specify and detail legal
norms, fill in gaps in legislation and establish
a legal link between them. This relationship
becomes legally significant due to the fact that
the state authorizes it through various measures
of state influence, including and measures of state
coercion (Satina 2014). Despite the fact that the
doctrine of civil contract has a long history of
development, it is characterized by insufficient
development. Interest in this issue in legal science
is still maintained.
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