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CRIMINAL LAW AND ISSUES OF PRINCIPLES

This topic of the article is relevant to date. Criminal law and criminal law principles are closely
related concepts. In the legal literature there are a lot of discussions on this topic. In this article the
authors considered some issues of improvement of criminal legislation of the Republic of Kazakhstan
in the sphere of principles of criminal law. It can be seen from the experience of many countries that
criminal law principles are reflected in Criminal Codes in many States. In the Republic of Kazakhstan,
this problem will be introduced today at the level of theories and has not found legislative consolidation.
In the principles of criminal law, the level of civilization and society’s culture is especially pronounced.
According to the principles on which criminal law is based, one can judge the degree of significance
of the individual for the state. Under the principles of criminal law, it is necessary to understand the
fundamental ideas provided for in criminal law, which, reflecting universal values, determine both its
content as a whole and the content of its individual institutions. The principles constitute the structure
of criminal law. It is in the principles that the logical relationships of its elements find expression. They
play an integrating role in criminal law and are the leading foundation of his system. The Principles of
criminal law have a special place in the system of criminal legal regulation, which develops as a result
of committing criminal offenses. These principles, proceeding from the nature of their existence in law,
are designed to ensure internal consistency, logical harmony, qualitative and effective implementation
of the tasks of criminal law. The current legal situation shows today that today there is no understanding
of the importance of the principles of criminal law. The lack of attention to the problem of the principles
of criminal law is explained by the lack of their legislative consolidation, to such an extent necessary, in
which the principle can really be called such, to actually function within the industry, to solve the tasks
assigned to the relevant branch of law. It is relevant and promising to introduce the principles of criminal
law into the Criminal Code of the Republic of Kazakhstan. Undoubtedly, the practice of judicial investi-
gation can be improved by establishing the principles of criminal law in criminal law.

Key words: criminal policy, criminal law, principle of legality, principle of equality of citizens before
law and court, principle of guilty responsibility, principle of justice, principle of humanism.
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KbIAMBICTbIK 3aHHaMa )XoHe KaFMAaAap maceaeAepi

Makaaa TakblpblObl Ka3ipri TaHAaFbl ©3€KTi TakblPbINTapAbIH, 0ipi 60AbIN TabbiAaabl. KbIAMbICTbIK,
3aHHaMa >KOHE KbIAMbBICTbIK KYKbIK, KaFuMaaTTapbl 0ip-6ipiMeH TbifFbl3 0aiAaHbICTbl YFbIMAAP. 3aH
oAebMeTTEpPIHAE aTaAFaH TaKbIPbINKa GaAAHbICTbI KOMTEreH AayAbl MikipAep 6ap. Makaaaa aBTopaap
KasakcraH PecryBGAMKaCbIHbIH KbIAMBICTBIK, 3aHHAaMAaCblH KbIAMBICTbIK, KYKbIKTbIH KarMaatTapbl
CaAacCblHAQ XKETIAAIPY MOCEAECIH 3epaeAen oTbip. KenTereH eAaepaiH ToxxipnbeciH TaaAal OTbIpbIM,
KbIAMBICTbIK, KYKbIKTbIH KarMaaTTapbl 6Gipkatap MemMAekeTTePAiH KbIAMbICTbIK, KOAEKCTEPIHAE 3aH
TapanbiHaH OGekiTiAreHiH Oaikayra 0Goaaabl. Kasakctan PecriybamkacbiHaa OyA Meceae Teopus
AEHreMmiHAE TaAKbIAQHbIM, Kas3ipri yakbiTKa AEMiH 3aH, >Ky3iHAe OeKiTiAyiH TarnaraH. KbIAMbBICTBIK,
KYKbIK, KaFMAQTTapbiHAQ KOFaMHbIH ©PKEHMETI MEH MOAEHMETIHIH AeHreii ankbiH KepiHic TabaApl.
KbIAMBICTbIK, 3aH, HEri3AeAeTiH KaFnaaTTapFa COMKeC, XKeKe TYAFaHblH MEMAEKET YLUIH MaHbI3AbIAbIK,
ASPEXKECIH aHblKTayFa 60AaAbl. KbIAMBICTbIK, KYKbIKTbIH KaFMAATTapbl PETIHAE, KaATbIFa OpTak aaamsar
KYHABIABIKTAPbIH KOPCETETIH, COHAaM-aK, OYTIHAEN OHbIH, Ma3MYHbIH >KOHE >KeKe MHCTUTYTTapblHbIH
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M8HIH aHbIKTalTbIH KbIAMBICTbIK, 3aHAQ KAPACTbIPbIAFAH Heri3ri mMaesAap peTiHAe TYCiHY KakeT.
KaFnaatTap KbIAMBICTbIK, KYKbIKTbIH KYPbIAbIMbIH KyparAbl. KaFMaatTapAa OHbIH 3AEMEHTTEpiHIH,
AOTMKaAbIK, 6aiiAaHbICh KOPiHiC TabaAbl. KaFrnaaTTap KbIAMBICTbIK, KYKbIKTa axkbipamac, 6ipikTipyLLi MoHi
6ap XoHe OHbIH XKYMeCiHiH >eTekLi Heri3i 60AbIn TabbiAaabl. KbIAMBICTbIK, KYKbIK, OY3YLIbIABIKTAPAD!
»Kacay HOTMXKECIHAE KAAbIMTACATbIH KbIAMbICTbIK-KYKbIKTbIK, PETTEY JKYNECIHAE KbIAMbICTbIK, KYKbIKTbIH
KaFuAaTTapbl epekile OpbiH aAaAbl. bya kKarmaatTap KykbIKTarbl malaa OOAy TaburaTbl >kafFblHaH
KBIAMBICTbIK, KYKbIKTbIH MIHAETTEPIH CaraAbl >kaHe TUIMA XKy3€ere acblpyAarbl iLKi GipAIKTI, AOrMKAAbIK,
KYPbIABIMAbBI KAMTaMacbi3 eTyre OarbiTTaAraH. KOAAAHbICTaFbl KYKbIKTbIK, XKafrAan GYriHAE KbIAMbICTbIK,
KYKbIK, KQFMAQTTAPbIHbIH MaHbI3AbIAbIFbI TYPaAbl TYCIHIK XKOK eKkeHiH KepceTeAi. KbIAMbICTbIK, KYKbIK,
KaFmAaTTapbl MaceAeciHe 0aca Hasap ayAapMay OAapAblH 3aHHaMaAbIK, AeHrenae OekiTiAMeyiHAE,
KAFMAQTTAP KYKbIK, CaAQCbIHAQ HAKTbl >KYy3ere acbIpblAbIf, KQKETTI MIHAETTEPAI Llellyre Herisri aara
TapTap epexeAep 60Aa araAbl. ABTOpPAApAbIH, nikipiHiwe KasakcraH PecnybamkacbiHbiH KbIAMBICTbIK,
KOAEKCIHE KbIAMbBICTbIK, 3aHHaMaHbIH KaFfuMAATTapblH EHTi3y ©3eKTi >aHe MepCcrneKkTUBaAbl OOAbIM
TabbiraAbl. KbIAMBICTbIK, KYKbIKTbIH KaFfMAAAApPbIH KbIAMbICTbIK, 3aHAQ GeAriAey apKbliAbl COT Teprey
ToXIpUOECiH XeTiAAipyre 60AATbIHbI CO3CI3.

TyiiiH ce3Aep: KbIAMbBICTbIK, CasicaT, KbIAMbICTbIK, 3aH, 3aHAbIAbIK, KaFMAATbl, a3aMaTTapAblH 3aH MeH
COT aAAbIHAAFbI TEHAITT KaFMAQTbI, KiIHBAI XKayanTbIAbIK, KaFMAATbI, AIAAIK KQFUAQTbI, 3TIAIK KaFMAQTbI.
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YroAoBHOe 3aKOHOAATEAbCTBO U HpOﬁAEMbI NMPUHLUMUIMNOB

AQaHHag TeMa CTaTbM IBASETCS aKTYaAbHOM Ha CEFOAHSALLHWIA A€Hb. YTOAOBHOE 3aKOHOAQTEABCTBO U
NMPUHLUMIBI YTOAOBHOIO MpaBa — TECHO B3aMMOCBS3aHHble NMOHATUS. B lopranyeckon aMtepaType o4YeHb
MHOI0 AMCKYCCUIA Ha A@HHYIO TemaTuky. B AaHHOI cTaTbe aBTOpamu ObIAM PACCMOTPEHbBI HEKOTOPbIE
BOMPOCHI COBEPLUEHCTBOBAHMS YrOAOBHOIO 3aKoHoAaTeAbCcTBa Pecrybamkm KasaxctaH B cpepe
MPUHUMIOB YTOAOBHOIO fpaBa. AHaAM3MPYS OMbIT MHOMMX CTPaH, MOXHO HabAIOAATb, YTO MPUHLMIbI
YrOAOBHOIO 3aKOHOAQTEABCTBA HALLIAM CBOE OTPa’KeHME B YTOAOBHbIX KOAEKCAX BO MHOIMX FOCYAQPCTBaXx.
B Pecny6amke KasaxcraH aaHHasi npo6AemMa Mo CeroAHsSIHWI A€Hb PeLlaeTcsl Ha YPOBHE Teopuil U
He HallAQ 3aKOHOAATEAbHOIO 3aKpernAeHusi. B mpuHUMNax yroAoBHOro rnpasa 0COGEHHO OTYETAMBO
NMPOSIBASIETCS YPOBEHb LIMBUAM30BAHHOCTU U KYALTYPbl 00LLECTBA B LIEAOM. [10 MPUHLIMIAM, Ha KOTOPbIX
OCHOBBIBAETCS YrOAOBHOE 3aKOHOAQTEAbCTBO, MOXHO CYAUTb O CTEMeHW 3HAUYMMOCTU AMUYHOCTU AAS
rocypapcrea. [1oa MpUHUMIAMM YTOAOBHOMO MpaBa HEOOXOAMMO MOHWMATb MPEAYCMOTPEHHbIE B
YFOAOBHOM 3aKOHOAQTEAbCTBE OCHOBOMOAAralolMe MAEU, KOTOpble, oTpaxas oblieveroBeveckue
LLEHHOCTU, OMPEAEASIOT KaK ero COAEPYKaHME B LIEAOM, TakK U COAEP>KaHNE OTAEAbHbIX €r0 MHCTUTYTOB.
[MprHLMMbI COCTaBASIOT CTPYKTYPY YrOAOBHOro npaBa. MIMEHHO B MpUHUMMAX HaXOAST Bblpa’keHue
3aKOHOMEPHbIe CBA3M ero 3AeMeHTOB. OHM BbIMOAHSIIOT B YTOAOBHOM MpPABE MHTErPUPYIOLLYIO POAb
N 9BASIIOTCS BEAyLIE OCHOBOWM ero cucTtembl. [MpuHLMNamM YrOAOBHOMO MpaBa NMpPUHAAAEXUT ocoboe
MECTO B CUCTEME YTOAOBHO-NIPAaBOBOr0 PEryAMPOBaHWS, CKAQABIBAIOLLENCS B PE3yAbTATE COBEPLLEHNS
YrOAOBHbIX MPaBOHAPYLUEHWIA. ITU NPUHLMIMBI, MICXOAS U3 NPUPOAbI CBOErO CyLLEeCTBOBAHMS B MpaBe,
npu3BaHbl 06ecrneunBaTb BHYTPEHHIOK COMAACOBAHHOCTb, AOTMYECKYID CTPOMHOCTb, KaueCTBEHHYIO
M 3(pPeKTNBHYIO peaamsaumio 3aAad  YroAoBHoro npasa. CoBpemMeHHas MnpaBOBas CUTyaums
NMOKa3blBaeT, YTO Ha CErOAHSLIHMUIA AEHb OTCYTCTBYET MOHMMAHME BaXKHOCTU MPUHLUMIMOB YrOAOBHOIO
npaBa. HeAOCTaTOUHOCTb >Ke BHMMaHWMS K MPoBAEMe MPUHUMIOB YrOAOBHOIO npaBa O6GbICHSAETCS
HEAOCTaTOYHOCTbIO MX 3aKOHOAQTEAbHOrO 3aKperAeHusl, B TaKOM CTerneHu HeoGXOAMMOro, npwu
KOTOPOM MPUHLMN AENCTBUTEABHO MOXKET Ha3blBaTbCS TakKOBbIM, pPeaAbHO (YHKLMOHMPOBaTb B
pamMKax OTpaCAM, pellaTb 3aAayuu, MOCTABAEHHbIE Mepes COOTBETCTBYIOWLEN OTpacAbio npasa. [l1o
MHEHMIO aBTOPB aKTYyaAbHbIM M MEPCNeKTUBHbIM MPEACTABASETCS BBEAEHWE MPUHLIMMOB YTOAOBHOIO
3aKOHOAATEAbCTBA B YroAoBHbIN Koaekc Pecnybankmn KasaxcraH. HecomHeHHO, npaktuka cyae6HOro
paccAeAOBaHMS MOXET ObiTb YAyull€Ha MyTeM YCTaHOBAEHMS MPUHLMIOB YrOAOBHOrO npaBa B
YrOAOBHOM 3aKOHOAQTEAbCTBE.

KAloueBble cAOBa: YroAOBHasi MOAMTMKA, YTOAOBHbIM 3aKOH, MPUHLUMM 3aKOHHOCTM, MPUHLMI
paBEHCTBA rpakpaH Mnepes 3aKOHOM W CYAOM, MPWMHUMI BWMHOBHOM OTBETCTBEHHOCTM, MPUHLUMM
CMpaBeAAMBOCTM, MPUHLMI F'YMaHU3Ma.
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Criminal law and issues of principles

Introduction

Ideas and principles laid in Basic Law of coun-
try shall determine principal directions and mecha-
nisms of developing the national legal system, as
well as constitutional right on a long-term perspec-
tive. In other words, the most important task is full
implementation of the principles and rules of the
Constitution, principally in the activity of bodies of
state power and their civil servants, ensuring by this
as direct force of the Constitution, so implementa-
tion of its potential through current legislation and
law enforcement.

Thus, at the modern stage, successful imple-
mentation of priority national projects, decision of
essential socially significant tasks directly condi-
tioned by conducting balanced legal policy, where
it requires the maximal pragmatism that would con-
sider not only own experience and practice, but in
case of necessity would borrow the institutes from
other legal systems that are traditionally uncharac-
teristic for us answering to our national interests and
proved its effectiveness in practice. Such borrow-
ings upon the processes of convergence of different
legal systems occurred in the world may be useful
for modernizing the national law.

One of the key issues of the criminal law of
the Republic of Kazakhstan is the problem of the
principles of the criminal law. The principles of
criminal law are fundamental ideas and principles
that are the basis of the criminal policy of the
Republic of Kazakhstan, the content of criminal
legal means of combating crime, in the practice of
their application.

In the dictionary, the term “principle” (from lat.
principium-the beginning, the basis) is treated as the
main, initial position of any theory, doctrine, science,
worldview, political organization, etc. (Ozhegov
1998: 483). Consequently, the principles of law,
including criminal law, are its guiding principles,
initial provisions that determine the immutable
starting points. It is obvious that the principles of
criminal law in this sense have always existed; just
as long as criminal law itself exists. However, to
distinguish them as principles in science began not
so long ago-at the end of the eighteenth century,
after the famous French thinkers and Democrats.

The principles of criminal law are the normative
set basic (starting) principles (ideas) defining the
system of criminal law and addressed to the subjects
of protective (general regulatory) and specifically
regulatory (regulatory) criminal law relations.

In the theory of law, there are two main points of
view regarding the system of legal principles, their
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classification. According to the first of them, legal
principles can be divided into: Basic legal principles
(inherent in the whole system of law), intersectoral
(inherent in the branches of law of a single cycle:
criminal, civil, etc.) and sectoral (characteristic of a
separate industry). According to the second point of
view, the division of the principles into: basic legal,
intersectoral and sectoral principles is impractical,
since the sectoral principles are “derived” from the
basic legal principles, giving them some “sectoral”
specificity.

The object and subject research of article

The object of this article is public relations in
field of legislative regulation of the principles of
criminal law. The subject of the study is the criminal
law of the Republic of Kazakhstan.

As rightly noted by S.G. Kelina and V.N.
Kudryavtsev, the main thing is not to find and
highlight the principles peculiar only to criminal
law and not repeated in other industries, but to
highlight the principles that reflect the true nature
of criminal law, defining its tasks and functions in
the state (Kelina, Kudryavtsev 1988: 63, 64).

One of the prominent scientists of Kazakhstan,
Professor R.T. Nurtayev, pays special attention to
this problem in the domestic science of criminal
law.

«The consolidation of criminal law and
strict adherence to the principles is an important
condition for increasing the effectiveness of the
state’s criminal policy. In the legal literature
containing the development of criminal policy
issues, special attention is paid to the special
importance of the allocation and theoretical
understanding of the fundamental principles of
criminal policy. Which should be considered as
acting generalized vectors aimed at determining
the main directions of the criminal policy pursued
by the state, with the specification of its goals and
objectives. In the interests of drawing up a correct
picture representing the system of principles
of criminal policy from the point of view of
modernity, it would be expedient, in our opinion,
to focus increased attention on the importance
of such fundamental principles of the criminal
policy pursued by the state as legality, justice,
democracy, humanism and others» (Nurtayev
2017: 119, 129).

Among Russian scientists, the question of the
principles of criminal law (criminal legislation) at
differenttimes considered in theirworks the following
authors: Belyayev N.A., Boyko A.L, Bytko Y.L,
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Vasiliev N.V., Wittenberg G.B., Galiakbarov P.P.,
Zagorodnikov N.I., Zdravomyslov B.V., Ignatov
A.N., Kelina S. G., Klenova T.V., Kozachenko .Y .,
Kriger G.A., Kudryavtsev V.N., Kuznetsova N. F.,
Lopashenko N.A., Lyapunov Y.I., Minkovsky B.S.,
Naumov A.V., Pirvagidov S. S., Pudovochkin Y.E.,
Sakharov A.B., Traynin A.N., Urzhinsky K.P.,
Fefelov P.A., Filimonov V.D., Shargorodsky M.D.,
Yakub M.L., etc. Dissertations of Galaktionov
S.A., Grevnova LA., Epifanov B.V., Kiyaikin
D.V., Korshikov I.V., Popov A.N., Semenova I.S.,
Cherednichenko E.E. were devoted to separate
principles of criminal law.

Material and methods

The methodological basis of research is made
by the dialectic method of scientific knowledge
reflecting interrelation of the theory and practice, in
the course of research methods of synthesis, analogy,
generalization, and also system, comparative and
legal, legallistic, statistical were applied also.

Taking into account the peculiarity of the
constructions of the criminal legislation of our
Republic, connected with the absence of norms
establishing principles, it is appropriate to refer to
the following conceptual provision formulated in the
theory of law: «The principles of law do not always
lie on the surface. However, they are inherent in
the law of any country. As a rule, they or are fixed
directly in legislative acts (articles, preambles of
constitutional and ordinary laws), or follow from the
maintenance of concrete legal norms» (Marchenko
1998: 23).

Results and discussion

The current criminal code of the Republic of
Kazakhstan (CC RK) was adopted on July 4, 2014,
entered into force on January 1, 2015.

The criminal code of the Republic of Kazakhstan
does not stipulate a separate article on the principles,
there are no rules emphasizing the importance of
compliance with the principles of criminal law, their
role in lawmaking and law enforcement. Only a few
principles are enshrined in individual articles of
criminal law.

Based on the Constitution of the Republic of
Kazakhstan, it is possible to formulate a number
of principles of criminal law of the Republic of
Kazakhstan, which should be implemented in law
enforcement practice.

The principle of legality, the essence of which
is that the crime and punishability of the act should

be determined only by criminal law. In the CC
RK, this principle is enshrined in article 10, part
2. In practice, the implementation of this principle
should result in a complete rejection of attempts to
artificially criminalize acts that do not fall directly
under the signs of a specific criminal offense, even if
these acts pose a certain danger to society. And here
there is another important addition that according
to subparagraph 10 of paragraph 4 of article 77
of the Constitution of the Republic of Kazakhstan
the application of criminal law by analogy is not
allowed (The Constitution of the Republic of
Kazakhstan, adilet.zan.kz/rus/docs/K1500000377).
This provision is enshrined in article 4 of the CC
RK, i.e. the application of criminal law by analogy
is unacceptable (Criminal Code of the Republic of
Kazakhstan, adilet.zan.kz/rus/docs/K1500000377).
The principle of legality means the following:

1) the only normative act containing an
exhaustive list of criminal acts is the CC RK;

2) the norms establishing the criminality of acts
and introduced through the adoption of new laws are
subject to mandatory inclusion in the CC RK;

3) the text of the criminal law should be officially
published for public information; 4)
the punishability of criminal acts and other criminal
legal consequences of their Commission are also
determined exclusively in the CC RK;

5) the list of criminal offenses is exhaustive,
and the application of a «similar» norm (analogy) is
unacceptable.

The principle of equality of citizens before the
law and the court, proclaimed by article 14 of the
Constitution. Part 4 of article 15 of the CC RK States
that «Persons who have committed criminal offences
are equal before the law regardless of origin, social,
official and property status, sex, race, nationality,
language, attitude to religion, beliefs, membership in
public associations, place of residence or any other
circumstances» (The Constitution of the Republic of
Kazakhstan, adilet.zan.kz/rus/docs/K1500000377).

The list of possible grounds for inequality is quite
wide, but it is not exhaustive, since the legislator
uses the phrase «any other circumstances». Under
«other circumstances» here should be understood:

1) various services to the state: in sports, in
work, in military operations, in the field of culture
and art, etc.;

2) close (related) relations with representatives
of the economic or political elite;

3) place of permanent residence, place of study
or work, etc.

Therefore, the list of possible grounds for
inequality is «openy.
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Criminal law and issues of principles

Considering the principle of equality of
citizens before the law, it is impossible not to
pay attention to the question of the peculiarities
of criminal responsibility of persons engaged in
the field of justice or public administration. It is
known that the criminal prosecution of judges,
senior officials of the state has its own specifics
(for example, obtaining permission from a higher
court for criminal prosecution, the legislature, etc.).
The question arises: is there a contradiction to the
principle of equality of citizens before the law?
In our opinion, there is no contradiction, since we
are talking about the specifics of the procedure for
bringing to criminal responsibility, and not about
the features of their punishment or the use of other
measures of criminal legal influence. Therefore, it
can be argued that the question of the peculiarities
of criminal responsibility of persons engaged in
the field of justice or public administration, rather
procedural, rather than criminal law.

According to 1. E. Zvecharovsky, the essence
of the principle of equality «is equal for all the
obligation to bear responsibility for the crime»
(Zvecharovsky 2001: 50). N. A. Lopashenko
disagrees with this opinion, pointing out that «it is
wrong to talk about the equal duty to bear criminal
responsibility, because it means ignoring the facts
of legal exemption from criminal responsibility.
Accordingly, this equal duty simply does not exist.
But the obligation to appear before the law in the
event of a crime and to take those measures of
influence that are provided by law, whether it is
bringing to justice, or exemption from it, really
equalizes the absolute majority of persons who have
committed crimes» (Lopashenko, research.bfu.bg »
jspui » bitstream , 2015).

His version of the understanding of the
principle of equality offers And V.V. Maltsev «All
are equal before the law and the court. Equality is
ensured by equal protection of the same interests
of all subjects of social life; equal responsibility of
persons who have committed crimes of the same
nature and degree of public danger» (Maltsev 2001
:151).

A very important principle of criminal law
is the principle of culpable responsibility for the
Commission of a criminal act. According to this
principle, enshrined in article 19 CC RK, «A person
shall be criminally liable only for those socially
dangerous actions (or inaction) and those socially
dangerous consequences with regard to which
his guilt has been established» (Criminal Code
of the Republic of Kazakhstan, adilet.zan.kz/rus/
docs/K1500000377). Guilt as the mental attitude
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of a person to the act committed by him and the
consequences that have occurred is one of the main
components of a criminal offense. Thus, without
guilt there is no criminal offense, and without
criminal offense there is no punishment.

Objective imputation, i.e. criminal liability
for innocent infliction of harm, is not allowed.
Article 23 of the CC RK clarifies the concept of
such innocent infliction. The existence of this
principle in criminal legislation should guarantee
the protection of citizens from possible arbitrariness
of law enforcement agencies, and also implies an
increase in the demands on the quality of the work
of preliminary investigation bodies and courts, since
any attempts to «circumvent» this principle should
entail the unconditional termination of criminal
prosecution.

As the well-known scientist Professor E.O.
Alaukhanov rightly notes, «the Presence of this
principle in criminal legislation protects citizens
from possible abuses by law enforcement agencies,
ignoring this principle leads to the termination of the
criminal case» (Alaukhanov 2009 : 23).

Directly from the principle of culpable
responsibility follows the principle of personal
responsibility. According to the article 15 CC RK
«A person who reached sixteen years of age by
the time of the commission of a crime shall be
criminally liable» (Criminal Code of the Republic of
Kazakhstan, adilet.zan.kz/rus/docs/K1500000377).
The principle of personal responsibility of the
guilty person for the criminal punishable act finds
its implementation clearly obvious when addressing
the issues of bringing to justice the accomplices
of a criminal offense. So, according to the part 1
of the article 28 CC RK accomplices of a criminal
offense are recognized: the performer; the organizer;
instigator and accomplice. Articles 29 and 30, 31 of
the CC RK provide for individualized measures of
liability of accomplices of a criminal offense, as
well as liability of persons for criminal offenses
committed by a group of persons.

«The provision on personal responsibility is
organically connected with all the principles of
criminal law. Thus, the principle of equality of
citizens before the law, which presupposes, first
of all, a single basis of criminal responsibility (the
commission of an act containing all the signs of
a crime under the criminal law), determines the
personal participation (at least as an accomplice) of
the perpetrator of the crime.

The question of guilt arises only when there is a
person who has committed a socially dangerous act.
Moreover, the guilt (the mental attitude of a person
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to the socially dangerous act committed by him and
its consequences in the form of intent or negligence)
is generally impossible without a subject possessing
a psyche and only by virtue of this capable of a
mental attitude to the crime committed by him (his
act), and therefore unthinkable without the personal
responsibility of this subject.

Only a personally committed crime can be the
basis of a lawful, just and humane punishment.
Therefore, the provision on personal responsibility
is rather a necessary element (prerequisite) of the
basis of criminal responsibility than a principle of
criminal law» (Maltsev, //https://www.litres.ru/
vasiliy-malcev-5728948/).

The next principle of criminal law is the
principle of justice. It manifests itself in the courts
addressed the requirement of the law (article 52
of Criminal code of the Republic of Kazakhstan)
to assign a fair punishment taking into account
character and degree of public danger of a criminal
offense, the identity of the perpetrator, including his
conduct before and after commission of the criminal
offense circumstances mitigating and aggravating
responsibility and punishment, and also influence
of the appointed punishment on correction of the
convict and the living conditions of his family or
persons dependent on him. In addition, article 4 of
Criminal code fixed enunciated in subparagraph
1 of paragraph 3 of article 77 of the Constitution
of the Republic of Kazakhstan, the requirement
of prohibition of double prosecution for the same
criminal offence.

The substantive and practical significance of this
principle is manifested, in particular, in the fact that
the appointment of an unjust punishment is the basis
for the abolition or modification of the sentence of
the court. The importance of the principle of justice
is very clearly emphasized by A.M. Yakovlev:
“without coercion, criminal justice would be
powerless, without education-inhuman. However,
without justice, jurisdiction would cease to exist at
all” (Yakovlev 1985: 20). It should be noted that the
category of “justice”, in its essence, has a subjective
nature, that is, depends on the subjective attitudes
of a particular court (judge). However, along with
this, the criminal law formalizes this provision,
determining that when imposing a punishment (or
when deciding on the application of other measures
of a criminal legal nature), mandatory accounting
shall be subject to:

- the nature and degree of public danger of the
committed criminal offense;

- circumstances of commission of this act;

- other (personal) characteristics of the guilty.

In turn, the nature and degree of public danger
reflect the qualitative and quantitative properties of
the criminal offense: the significance of the object
of the attack, the amount of damage caused, the
intensity of the attack, etc.

Circumstances of commission of a criminal
offense can, for example, be shown in motivation
of criminal behavior, target installations guilty, in
commission of act at excess of limits of necessary
defense or at violation of conditions of legality of
other circumstances excluding crime of act, etc.

About personal (about his/her personality too)
qualities of the guilty person can testify his age
and sex, marital status, service characteristics from
the place of work, study, household characteristics
of neighbors, commission by it earlier criminal
offenses and other data.

Accordingly, depending on the above features
of the criminal act and the person who committed
it, the punishment and other measures of a criminal
legal nature may be either more severe or more
lenient, but in the end — fair.

Another principle of criminal law follows from
the Constitution of the Republic of Kazakhstan. This
is the principle of humanism. We are talking about
the already mentioned provisions of article 1 of the
Constitution, in which the Republic of Kazakhstan
is proclaimed a democratic, secular, legal and social
state, the highest values of which are the person,
his rights and freedoms. That is why, aware of
the inevitable severity of criminal repression, the
legislator limits them to a fairly clear constitutional
framework. According to article 17, paragraph 2, of
the Constitution, “no one shall be subjected to torture,
violence or other cruel or degrading treatment or
punishment” (The Constitution of the Republic of
Kazakhstan, adilet.zan.kz/rus/docs/K1500000377).
This constitutional norm is specified in relation to
punishment in part 2 of article 39 of the Criminal
code of the Republic of Kazakhstan: “Punishment
is applied for the purpose of restoration of social
justice, and also correction of the condemned and the
prevention of commission of new criminal offenses
both condemned, and other persons. Punishment is
not intended to cause physical suffering or to degrade
human dignity” (Criminal Code of the Republic of
Kazakhstan, adilet.zan.kz/rus/docs/K1500000377).

The principle of humanism, in turn, defines two
major tasks of criminal law:

1) ensuring the safety of law-abiding citizens;

2) ensuring the safety of the offender.

A clear evidence of the implementation of this
principle is, on the one hand, the establishment and
tightening of responsibility for attacks on personal
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security (for extremism and extremist activities,
for terrorism and terrorist activities, as well as for
other socially dangerous attacks), on the other hand
— the mitigation of criminal repression, for example,
against women and minors, the elderly and the
disabled. The principle of humanism is manifested
not only in the application of criminal legislation, but
also at the level of criminal policy of the Republic
of Kazakhstan as a whole. In addition, the evidence
of the implementation in reality of the principle
of humanism of criminal law, undoubtedly, are
periodically adopted by our state laws on Amnesty.

The doctrine of criminal law studies such
principles as: the principle of economy of measures
of criminal repression; the principle of inevitability
of criminal responsibility and punishment; the
principle of individualization of punishment; the
principle of democracy.

Very closely adjoins the principle of humanism,
butisnot fully covered by it, the principle of economy
of measures of criminal and legal repression. To a
large extent, from the standpoint of this principle,
the issue of criminalization or decriminalization of
an act that poses a danger to society was addressed
in the development of a Special part of the Criminal
code. As a result, a certain part of the acts, which,
according to the legislator, can be combated with
less repressive measures, was decriminalized and
referred to the category of administrative offenses.
In part 2 of article 52 of Criminal code of the
Republic of Kazakhstan stipulated, “a person who
has committed a criminal offence must be punished
necessary and sufficient for his correction and
prevention of new criminal offences. A more severe
type of punishment from among those provided for
the committed criminal offense shall be imposed
only if a less severe type of punishment will not
be able to achieve the objectives of punishment”
(Criminal Code of the Republic of Kazakhstan,
adilet.zan.kz/rus/docs/K1500000377).

The following principle of criminal law, as the
principle of inevitability of criminal responsibility
and punishment, according to which every person
guilty of committing a criminal offense is subject
to criminal responsibility and punishment or other
measures of influence provided for by criminal law.

The idea of inevitability of punishment was first
fully disclosed in the work of C. Beccaria “Crimes
and punishments”. The author, in particular, noted:
“not in cruelty, but in the inevitability of punishment
is one of the most effective ways to prevent crime.
The inevitability of punishment, even moderate,
always makes a stronger impression than the fear of
being subjected to the most severe punishment, if
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there is hope for impunity” (Beccaria 2000: 117).
This idea is still the object of attention of lawyers
and politicians.

According to V.K. Duyunov, who believes that
in domestic criminal law it should be about the
principle of inevitability of criminal legal impact.
The latter consists in the requirement that every
person who has committed a criminal offence
shall, in some form of justice appropriate to the
requirements, be subjected to a criminal impact for
the commission of a criminal offence. The author
writes “In this case, everything falls into place: the
task is to ensure a mandatory reaction of the state to
the crime, this reaction must correspond to the goals
and principles of criminal legal impact, that is, to be
expedient, reasonable, legal, humane, inevitable and
fair, and in what form it will follow is a question
derived from these goals and principles: in some
cases, they will correspond to the reaction of the
state in the form of criminal responsibility — with or
without criminal punishment, in others — in the form
of exemption from criminal liability” (Duyunov
2001:140).

The legislator of Kazakhstan did not go to the
direct consolidation of this principle in the Criminal
Code of the Republic of Kazakhstan. The fact that
the proclamation of the principle of inevitability
of criminal responsibility and punishment poorly
corresponds with the already mentioned institution
of immunity from criminal liability, as well as the
presence in the criminal law of the so-called incentive
norms. First of all, these are the norms containing
such grounds for exemption from criminal liability
as active repentance, exceeding the limits necessary
defense due to fear, fear or confusion, reconciliation
with the victim, etc. Therefore, if we talk about the
principle of the inevitability of criminal liability
and punishment, it must be borne in mind that the
law provides for the possibility, in strictly defined
cases, of moving away from this principle in the
enforcement process.

The principle of individualization of criminal
punishment concentrates a set of guiding ideas and
rules, which together constitute recommendations
for taking into account the degree of public
danger of the committed criminal offense when
sentencing, as well as specific features related to the
characterization of the guilty person.

In the theory of criminal law, individualization
of criminal responsibility is understood as the choice
of a specific measure of state coercion in the process
of imposing responsibility on the person who
committed the criminal offense. A specific measure
of responsibility must first of all correspond to the
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social qualities of the guilty person, as well as the
gravity of the committed criminal offense. In other
words, the essence of individualization is to choose
a specific measure of responsibility for a specific
person, taking into account his personality, nature
and gravity of the committed criminal act.

A.V. Zaryaeva, V.D. Malkov defines the
individualization of criminal responsibility as the
responsibility ofa specific person for his commission
of a specific crime in strict accordance with the
gravity of the deed and his personality (Melnikova
1989: 38, 39). A.N. Ignatov, Yu. A. Krasikov
believe, that the principle of individualization of
criminal responsibility and punishment is a particular
manifestation of the more general principle of justice
(Ignatov, Krasikov 2001: 10).

The principle of individualization of criminal
responsibility and punishment plays an important
role in imposing a fair and humane punishment,
since taking into account all the necessary conditions
and reasons for the commission of a criminal
offense, the personality of the guilty person and the
act committed by him, the body carrying out the
criminal process effectively implements the tasks of
criminal law.

The principle of democracy implies that criminal
laws can only be adopted by the supreme legislative
body, which is elected by the entire population of the
country and, therefore, expresses the will of whole
people. While ignorance of the law in itself is not an
excuse, the government is doing everything possible
to make texts of law accessible to all segments
of the population. It seems legitimate to link the
actualization of the principle of democracy in
criminal law with the expansion of the opportunities
provided by our state to various public institutions
of civil society in taking an active part in countering
various criminal offenses. For example, legislative
acts regulating the issues of combating corruption
and preventing crime have formulated rules that
encourage citizens to take part in the fight against
corruption and in the prevention of crime in our
republic.

In the theory of criminal law, some authors
single out the following «non- typical» principles
of criminal law: the principle of presumption of
guiltiness (do not confuse with the presumption of
innocence), The principle of objective imputation,
and the principle of dispositivity (Sumachev 2017:
12).

«Criminal legal principles reflect the necessary,
fundamental and mandatory provisions in the field
of combating crime for legislation, science, law
enforcement agencies and citizens» (Agybayev

2018: 19). Violation of the principles of criminal
law adversely affects the quality and effectiveness
of criminal law, the main tasks of which are the
protection of basic goods and values in society, as
well as the prevention of criminal offenses. The
principles of criminal law are closely interlinked.
Violation of one principle may result in violation of
another principle.

Conclusions

There was a need to amend and supplement
the Criminal Code of the Republic of Kazakhstan
regarding the principles of criminal law. It should
be provided in the General Part of the Criminal
Code a separate rule called «Tasks and Principles
of the Criminal Legislation of the Republic of
Kazakhstany», in which to collect in one places all
the norms of the Criminal Code, which govern the
principles of criminal law. We offer the introduction
of the following principles in the CC RK principle of
legality; the principle of equality of citizens before
the law; guilt principle; principle of inevitability
of criminal liability and punishment; principle of
justice; principle of humanism.

The terms «principles of criminal law» and
«principles of criminal legislation» are not identical
concepts. This difference is based on a partial
discrepancy between the content of the concepts of
«criminal lawy» and «criminal legislation», which is
due to the wider subject of criminal law than criminal
legislation. Criminal legislation is only one of the
elements of the subject of criminal law, the content
of which is formed under the influence of its other
elements (the subject of criminal law protection and
socially dangerous behavior) and the social structure
of society. Therefore, the principles of criminal law,
in contrast to the principles of criminal legislation,
reflect the entire subject of criminal law and are
closer in content to such general social categories as
justice, equality, humanism, etc.

From the point of view of their establishment
in the legislation, these can only be such basic
provisions, initial principles, fundamental ideas, the
influence of which is found at all stages of the social
evolution of criminal law, without exception.

The principles of criminal law are the principles
of legal consciousness, due to those social realities
that influence legal consciousness that are in the
field of criminal law, while defining its boundaries
and content. The principles of criminal law — justice,
equality, humanism, guilt and the rule of law, as
practice shows, have always been reflected in theory
precisely because at all times they were perceived
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by society as fundamental ideas of legal awareness.
The content of the principles of criminal law,
through both the usual norms of criminal legislation
and the norms defining its principles, is included
in the fabric of criminal law, thereby becoming a
reflection of'its principles. The principles of criminal
legislation, in the future, finding their way into its
norms, will give the principles of criminal law an
official, state-guaranteed legal form.

The effectiveness of the process of implementing
the principles of criminal law in law enforcement
depends not only on the accuracy of the legislative
expression of the principles themselves and the
degree to which they meet the norms of the criminal
law directly related to law enforcement, but also
largely depends on the content of the criminal law
policy of the state, clarity and adequacy to the social
realities of the tasks confronted with criminal law.
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