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SPECIFICS OF DECISIONS OF THE CONSTITUTIONAL COUNCIL
OF THE REPUBLIC OF KAZAKHSTAN THAT AFFECT THE
FOUNDATIONS OF THE CONSTITUTIONAL SYSTEM

This article reveals the specifics of the activities of the constitutional Council of the Republic of
Kazakhstan, as the main body responsible for monitoring the implementation of the main legal act of
the state of the Constitution. The constitutional Council of the Republic of Kazakhstan, when exercising
its powers, is independent and independent from state bodies, organizations, officials and citizens, is
subject only to the Constitution of the Republic and cannot proceed from political or other motives, and
also exercises its powers in accordance with the current legislation.

One of the institutional components of developing constitutionalism in sovereign Kazakhstan, the
most important element of the mechanism for protecting the Constitution, ensuring compliance with it
of all legal acts in the Republic of Kazakhstan is the constitutional Council — the body of constitutional
control. Improvement of its activity is considered as one of the directions of building a legal, democratic,
social state. The question of whether the decisions of the constitutional control body are among the
sources of law, whether the decisions of the constitutional Council and the constitutional courts of other
States are normative in nature, is debatable in the literature.

In the course of writing, research methods were applied: General methods-analysis, synthesis, dia-
lectical method, historical method, structural and functional method, sociological method, statistical
method.

Key words: Constitution, normative act, legal act, rights, obligations, state body.
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KOHCTUTYUMSIABIK, KYPbIAbIC HETi3AepiH KO3FalTbiH
KP KOHCTUTYLIMSIABIK, KEHECI LueliMAepiHiH, epeKLueAiri

Makana MeMAeKeTIMI3AIH eH Heri3ri KyKbIKTbIK aKTici KOHCTUTYyuus HOpMaAapbIHbIH, >Ky3ere
aCbIPbIAYbIH KasaFaAanTbIH Heri3ri opraH peTiHae KasakcraH Pecnybankacbl KoHCTUTYLUMSIABIK, KeHeci
KbIBMETiHIH epekKlueAiriHe keHiA 6eaiHreH. Kasakcran PecrnybamkacbiHbit KoHcTUTyumMsAbIK, Keneci e3
OKIAETTIriH Xy3ere acblpy KesiHAe Aepbec kaHe MEMAEKETTIK OpraHAapfa, yMbiMAAPFa, AayasbIMAbI
aAaMAap MeH asamaTTapra TayeAci3, Pecrybanka KoHCTUTYUMSICbIHA FaHa GaFblHaAbl 8pi casick XoHe
e3re cebenTepAi Herisare ara aAManAbl, COHAAM-aK, KOAAAHbIABIT XXYPreH 3aHAapAbl 6aCLIbIAbIKKA aAd
OTbIPbIN, 63 OKIAETTITIH >Ky3ere acblpaAbl.

EremeH KaszakcTaHAQ AaMbil  KeAe >KaTKaH KOHCTUTYLIMOHAAM3MHIH  MHCTUTYLIMOHAAABIK,
KOMIMOHEHTTEpPiHIH 6ipi, KOHCTUTYyumsHbI Kopray TeTiriHiH, KasakcraH PecrnybamkacbiHAaFbl 6apAbIK,
KYKbIKTbIK aKTiAEpAIH OFaH COMKECTIrNH KaMTamMacbl3 eTYyAiH MaHbi3Abl 3AeMeHTi KOHCTUTYLMSABIK,
KeHec — KOHCTUTYUMSIABIK 6akbiray opraHbl 00AbIM  TabblAaabl. OHbIH  KbIBMETIH  XKETIAAIPY
KYKbIKTbIK, AEMOKPATUSIAbIK, BAEYMETTIK MEMAEKET KYPYAbIH 6ip 6arbiTbl peTiHAE KapacCTblpblAaAbI.
KoHCTUTYUMSABIK, GaKbiAQy OpraHbiHbIH LeliMAEPi KYKbIK KO3AEpiHiH KaTapbiHa >KaTaTbIHAbIFbI,
KoHCcTUTyumMsAbIK, KeHecTiH >kaHe 6acka MEMAEKETTEPAIH KOHCTUTYLMSIAbIK, COTTapblHbIH, KayAblAapbl
HOPMaTMBTIK cunaTTa 60Aa Ma AereH maceae aaebureTTe nikipraaac 60AbIN TabbIAAAbI.
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MakaAaHbl OpbIHAQY 6apbICbiHAQ FbIABIMU-3EPTTEY SAICTEPI KOAAAHBIAAbI: KAAMbl dAICTED —
TaAAQY, CUHTE3, AMAAEKTUKAABIK AIC, TAPUXM BAIC, KYPbIABIMABIK-(DYHKLIMOHAAABIK, BAIC, SAEYMETTIK
9AIC, CTAaTUCTMKAADIK, DAIC.

TyiiH ce3aep: KOHCTUTYLMS, HOPMATMBTIK aKT, KYKbIKTbIK aKT, KYKbIK, MIHAETTED, MEMAEKETTIK
opraH.
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Cneumndomka pewsenmit Konctutyumontoro Cosera PK,
3aTparMBaroLLLMX OCHOBbI KOHCTUTYLLMOHHOIO CTPOS

AaHHasi cTaTbsl packpbiBaeT creunduky aesteabHocT KoHctuTyumoHHoro Coseta Pecrybamku
KazaxcTaH Kak OCHOBHOIO opraHa, BeAyLero KOHTPOAb HaA MCMOAHEHMEM HOPM FAABHOIMO MpPaBOBOroO
akTarocyaapctea KoHctutyumm. KonctutyumonHbint Coset Pecriy6amkim KasaxcraH npm ocywecTBAEHNN
CBOMX TMOAHOMOYMI CaMOCTOSITEAEH WM HEe3aBMCMM OT TOCYAQPCTBEHHbIX OPraHoB, OpraHW3aumi,
AOAXKHOCTHbIX AMLL U TPRXKAQH, MOAUYMHSETCS TOAbKO KOHCTUTYLUMM PecrnybAMKM 1 HE MOXKET MCXOAUTD
M3 MOAMTMYECKMX M MHbIX MOTMBOB, @ TaKXKe OCYLLECTBASET CBOM MOAHOMOYMS, PYKOBOACTBYSICb
AENCTBYIOLLMM 3aKOHOAQTEAbCTBOM.

OAHUM M3 MHCTUTYLMOHAAbHBIX KOMMOHEHTOB Pa3BMBAIOLWLErOCS KOHCTUTYLMOHAaAM3Ma B
cyBepeHHOM KasaxcTaHe, Ba>KHEMLIMM SAEMEHTOM MeXaHu3ma 3awmtbl KoHCTUTyumm, obecnedeHus
COOTBETCTBUS €1 BCEX MPaBOBbIX akTOB B PecrnybAnkun KazaxcraH sBasieTcs KoHCTUTYumoHHbI CoBeT
— OopraH KOHCTUTYUMOHHOrO KOHTPOAS. COBEpLUEHCTBOBAHME €ro AESITEeAbHOCTW pacCMaTpuMBaeTCs
KaK OAHO M3 HarpaBAEHWIA MOCTPOEHMS MPABOBOrO, AEMOKPATUUECKOro, COLMAAbHOIO roCyAapCTBa.
Bonpoc o TOM, OTHOCSTCS AM pelleHns opraHa KOHCTUTYLIMOHHOIO KOHTPOASI K YMCAY MCTOUYHMKOB
npaBa, HOCAT AWM MOCTaHOBAeHWS KoHCTuTyumoHHoro CoBeTa M KOHCTUTYLMOHHbBIX CYAOB APYrUX

rocyaAapcTs HOpMaTMBHblVI XapaKkTep, ABAEeTCA B AUTepatype AMCKYCCUMOHHbIM.
B X0A€E HarnmcaHun4 OblAM NPpUMEHEeHbl MeTOAbl MCCAEAOBaHUA: o6u1,me METOAblI — aHaAu3,

CUHTE3, AMAAEKTUYECKUM METOA,

MCTOPUYECKUIA METOA, CTPYKTYPHO-(DYHKLIMOHAABHBIA METOA,
COLMOAOTMYECKUIN METOA, CTAaTUCTUYECKNIA METOA.

KAoueBble caoBa: KOHCTUTYLUMNA, HOpMaTMBHbIVi aKT, l'IpaBOBOVI aKT, nMpaB.a, 0693aHHOCTVI/

roCcyAapCTBEHHbIN OpraH.

Introduction

2019 was a turning point for Kazakhstan in its
trajectory. As noted in the Message of the consti-
tutional Council of RK “On state constitutional
legality in the Republic of Kazakhstan”, “Kazakh-
stan took place a smooth process of transfer of Su-
preme authority” (http: akorda.kz) from the First
President of Kazakhstan — Leader of nation N. And.
Nazarbayev to the President of the Senate K-Zh. To-
kayev, who was elected President of the Republic
of Kazakhstan in early elections on June 9, 2019.
As Kasym-Zhomart Tokayev has repeatedly em-
phasized, the main vector of his policy as the coun-
try’s President is to continue the course of the First
President of Kazakhstan, Elbasy N. A. Nazarbayev,
to conduct large-scale economic, political, and so-
cial transformations of all aspects of the life of Ka-
zakhstan’s society, caused by the requirements of
the modern world. In the Address of the Head of
state Kassym-Jomart Tokayev to the people of Ka-

zakhstan “Constructive public dialogue is the basis
of stability and prosperity of Kazakhstan”, special
emphasis was placed: “Our fundamental principle:
successful economic reforms are no longer possible
without the modernization of the country’s social
and political life. “A strong President — an influen-
tial Parliament — an accountable Government.” This
is not a fait accompli, but a goal to which we must
move at an accelerated pace” (http: akorda.kz).
Both the first President of Kazakhstan — Elbasy
N. A. Nazarbayev, and the current President of Ka-
zakhstan K-Zh.Tokayev in his speeches and writ-
ings repeatedly stressed that Kazakhstan is building
a legal state based on the principle of legality and
the supremacy of the Constitution of the Republic
of Kazakhstan. As the well-known Kazakh scien-
tist-statesman 1. I. Rogov confirms, the regulatory
potential of the current Constitution is far from be-
ing exhausted. The foundations of the constitutional
system of the Republic of Kazakhstan, human and
civil rights and freedoms, and forms of ownership
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set out in the Constitution take into account the
long-term needs and historical development trends
of our country. National legislation functions on its
basis, and state and public institutions are being cre-
ated and developed. And in this continuous process,
it is very important to create all the necessary condi-
tions for the formation of constitutional practice that
meets the letter and spirit of the basic Law, to ensure
the real operation of constitutional norms and their
uniform application (Rogov 2015a: 18).

Main part

One of the institutional components of develop-
ing constitutionalism in sovereign Kazakhstan, the
most important element of the mechanism for pro-
tecting the Constitution, ensuring compliance with
it of all legal acts in the Republic of Kazakhstan is
the constitutional Council — the body of constitu-
tional control. Improvement of its activity is con-
sidered as one of the directions of building a legal,
democratic, social state. Therefore, the study of the
nature, specifics and features of acts of the constitu-
tional Council of the Republic of Kazakhstan is of
considerable scientific and practical interest (Rogov
2015b: 98-99). No less important, in our opinion,
is the analysis of the decisions of the constitutional
Council of the Republic of Kazakhstan on the basics
of the constitutional system, human and civil rights
and freedoms, and other issues.

The question of whether the decisions of the
constitutional control body are among the sources
of law, whether the decisions of the constitutional
Council and the constitutional courts of other States
are normative in nature, is debatable in the literature.

As noted by the well-known Russian constitu-
tionalist Avakian S. A., the existing approaches to
this problem are diametrically opposite: according
to one approach, constitutional courts are only law
enforcement bodies that do not create new norms of
law; according to another, along with law enforce-
ment, constitutional courts are also engaged in law
— making, i.e. many of their decisions have norma-
tive significance, become sources of law, including
constitutional law. In this regard, the famous Rus-
sian researcher N. V. Vitruk with all certainty notes:
“Decisions and legal positions of the constitutional
Court of the Russian Federation contained in them
are the source of constitutional law and Supplement
its content” (Vytruk 2001: 167).

The second approach is more rational because
in General, the implementation of law enforcement
tasks by legal entities does not exclude their law-
making activities (Avakian 2010: 382).
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V. A. Kryazhkov emphasizes: “The decisions of
the constitutional Court occupy a specific place in
the system of legal acts. They cannot be attributed
either to law-enforcement or norm-setting acts; they
combine the qualities of both” (Kryazhkov 1998:
227).

Justifying his position on this issue, Professor
Avakian S. A. notes that the assessment of the role
of constitutional courts as creators of law (i.e., new
legal norms) can not disagree. But much, of course,
is connected with the methods and external design
of this function of the constitutional courts. At the
meeting of Bulgarian and Russian practitioners and
scientists in Sofia within the framework of the Bul-
garian-Russian law club in November 2003, in his
report, the well-known Bulgarian scientist N. Ne-
novsky rightly noted that the decisions of the consti-
tutional courts are not typical of the way of drafting
regulations adopted in modern legal systems. Prob-
ably, the typology of normative regulation of public
relations cannot be extended to acts of the constitu-
tional courts. Therefore, an act of the constitutional
court cannot look like a law with its formal internal
characteristics — articles, paragraphs, chapters, sec-
tions, etc. And the purpose of the act of constitution-
al justice is different, however, this does not change
much in principle.

Apparently, it must be conducted on the oth-
er — about the normative, and in this respect on a
constructive the value of the acts of constitutional
courts, their influence on the development of social
relations, because after the decision of the constitu-
tional court, these relationships will arise on the ba-
sis of not only normative acts of the bodies issuing
them, but also the acts of the constitutional court.
Moreover, the norms formulated by the constitu-
tional court can either remain an independent Foun-
dation of public relations, or will be implemented
in the amendments made by the relevant body to its
normative act (Avakian 2010: 383).

In the Republic of Kazakhstan, article 4 of the
Constitution stipulates that the current law in the
Republic of Kazakhstan is the norms of the Con-
stitution, relevant laws, other normative legal acts,
international Treaty and other obligations of the Re-
public, as well as normative decisions of the con-
stitutional Council and the Supreme Court of the
Republic (http.adilet.kz).

Kazakhstan authors in spite of this provision
of the Constitution, was also not unanimous on the
question of whether to include among the sources
of constitutional law the regulatory resolution of the
constitutional Council of Kazakhstan. According to
Abdrasulov E. B., a positive solution to this issue
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means identifying the results of the interpretation
of the Constitution with the Constitution itself. This
approach «comes into some contradiction with

the theory and definition of normative legal acts
and the interpretation of law, according to which
acts of official interpretation cannot be applied in-
dependently without legal acts explained by them»
(Abdrasulov 2002: 3-4).

Kazakh researcher Beibitov M. S. draws atten-
tion to the fact that from the point of view of the
legal nature of the decisions of the constitutional
Council can be divided into two groups: normative
and individual. A normative legal act that expresses
the will of the state is aimed at establishing, chang-
ing, canceling legal norms or changing the scope of
the latter, which is characterized by General obliga-
tion, the possibility of repeated application, and the
preservation of the effect of the order regardless of
its execution. Normative acts of the constitutional
Council are the authoritative statements of the con-
stitutional Council that make changes to the system
of existing legal norms, developed in a certain or-
der in the process of implementing the tasks and
functions of constitutional control in the Republic
of Kazakhstan on the basis of and in compliance
with the Constitution, laws and acting in the form
of resolutions.

The qualification of decisions of the constitu-
tional Council as normative legal acts does not mean
that by their nature they are acts that are completely
identical to classical parliamentary laws. Their spe-
cifics are as follows:

- these are acts of a kind of «negative» legislation;

- they are limited in the choice of subject, object;

- these are acts of activity auxiliary to the leg-
islation implemented by the Parliament (Beibitov
2005: 247).

This point of view seems to deserve attention.

In the study of this problem for understanding
the nature and specificity of the normative decisions
of the constitutional Council of Kazakhstan and their
role in the system of sources of law, in our opinion,
the interest of academic debate known domestic ex-
perts Kotov A. K. and Gateway HP

As noted last interesting position in the determi-
nation of regulations of the constitutional Council
Republic of Kazakhstan in the system of sources
of law expressed Kotov, who said that the decision
of the constitutional Council may carry diverse na-
ture of this normatively, depending on lawmaking
in them. In his view, the constitutional Council’s
decisions on the official interpretation of constitu-
tional norms are of a law-explaining nature. The le-
gal qualities are those that establish inconsistencies

with the norms of the Constitution of specific laws
before they are signed by the Head of state, or recog-
nize unconstitutional norms of laws and other nor-
mative acts that infringe on constitutional rights and
freedoms of a person and citizen. The law-forming
provisions, «concretizing the norm of the Constitu-
tion, only manifest and objectify the mechanism of
disposition, that is, prescribe the legal implementa-
tion of powers within the same constitutional normy
(Kotov 2002: 5-6).

Judgments about the versatile, but uncondi-
tional normatively of the constitutional Council’s
decision led the author to the idea that «mandatory
precedents for understanding and applying constitu-
tional norms contained in the decisions of the con-
stitutional Council in the form of various legal pro-
visions gradually form the necessary sub — branch
of constitutional law-case constitutional law, which
by its inherent methods of regulation significantly
facilitates the direct operation of the Constitution»
(Kotov 2002: 7).

The idea of forming a case-law constitutional
law in the context of the functioning of the constitu-
tional Council of the Republic of Kazakhstan looks
untenable for the reason that the activities of the
constitutional control body and the final acts adopt-
ed on its results have fundamental differences from
the activities of the justice bodies to resolve specific
legal cases (Zhakayeva 2006: 266 — 267).

In this position Gateway HP, in our opinion, it
1s true, decisions of the constitutional Council can-
not be recognized as precedents, because otherwise
no visible difference between the implementation
of courts of justice and the function of constitu-
tional control by the Constitutional Council. We
fully agree with Zhakayeva L. S. emphasizing that,
first, the fundamental differences between the con-
stitutional control body and the judicial authorities
in many respects, established by the constitutional
and legal legislation of Kazakhstan, do not allow
us to draw an analogy between the control activi-
ties and the administration of justice and, ultimately,
between the final acts of the relevant bodies. Conse-
quently, the idea of judicial precedent as a source of
law, which has found application and development
in the countries of the Anglo-Saxon legal system,
in principle cannot be adapted to the conditions of
our state.

Secondly, the decisions of the constitutional
Council as acts of official interpretation of the
norms of the Constitution are not a «precedent» in
the proper sense of the word or a «precedent for un-
derstanding and applying constitutional normsy, for
the reason that, being the final result of establishing
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the meaning of a constitutional norm or their total-
ity, they contain an explanation of the norms imple-
mented in the future by other subjects of specific le-
gal relations, including judicial bodies, that is, these
decisions of the constitutional Council cannot serve
as an example (model) of law enforcement.

Normative decisions of the constitutional Coun-
cil are acts of official delegated interpretation with
all the consequences that follow from this. They
contain rules of conduct detailing the original rules-
the provisions established by the constitutional norm
are generally binding, designed for a wide range of
subjects of legal relations, for repeated application
(Zhakayeva 2006: 269).

In the special literature on the activities of con-
stitutional control bodies, the issue of so-called
constitutional precedents is raised repeatedly. This
aspect in their works concerned N. V. Vitruk, Ners-
esyants V. S., Luchin V. O., Bogdanova N. A.

In accordance with article 32 of the constitu-
tional Law «On constitutional Council of Kazakh-
stan» from December 29, 1995 decision of the con-
stitutional Council was adopted in the form of : 1)
decrees, including regulatory decrees which are a
constituent part of the current law of the Republic
of Kazakhstan; 2) reports; 3) messages (ILlepeTos
2013).

The decision of the constitutional Council ac-
cepts the official interpretation of provisions of the
Constitution, on the constitutionality of laws and
international agreements on the recognition of laws
and other regulatory legal acts infringing on the
rights guaranteed by the Constitution and freedoms
of man and citizen. These final decisions are de-
signed to be applied repeatedly by analogy to an in-
definite number of cases. The legal consequences of
the adoption of resolutions indicate that the Consti-
tution gives such final decisions of the constitutional
Council the properties of a normative act, since they
are aimed not only at establishing, but also at chang-
ing and canceling legal norms (Beibitov 2005: 249).

It seems necessary to focus on the following cir-
cumstance: can we say that the normative decisions
of the constitutional Council have a novelty, create
new «expansive» norms?

As the Kazakh researcher Zhakayeva L.S.
emphasizes, the most difficult issue in the
discussion about the normatively of decisions of
the constitutional Council (as well as any acts of
interpretation) is whether the interpretative norms
of these acts can have novelty.

On the one hand, an affirmative answer to this
question means that the Constitutional Council
recognizes the powers of the legislative body,
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which contradicts its position in the system of state
bodies, as defined by the constitutional legislation
of Kazakhstan.

On the other hand, the denial of normative
novelty acts of interpretation of the Constitution
does not reflect the reality of constitutional-legal
practice, since in the course of interpretation
of the Constitution there is a danger of a tacit
«transformation» of its contents without formal
modification of the text of the basic law within the
constitutional procedures... The law «On normative
legal acts» States that «the regulatory resolution
of the constitutional Council of Kazakhstan based
on the Constitution and all other regulations can’t
contradict» (clause 6, article 4). Thus, indirectly
(through the ordinary law), the prerogative of
normative acts of the constitutional control body
over acts of the legislative body (Parliament), over
acts of the President equated to constitutional and
ordinary laws and acts (constitutional and ordinary
laws) adopted as a result of a Republican referendum
is recognized. In essence, the norms of interpretation
of the Constitution are endowed with the force of the
norms of the Constitution itself, which confirms the
idea of indirect delegation of legislative powers to
the Constitutional Council (Zhakayeva 2006: 269-
270).

This position seems too extreme and harsh. In
our opinion, we cannot talk about the «prerogative»
of acts of the constitutional Council over acts of
Parliament, and, moreover, about the direct or
indirect delegation of legislative powers of the
Parliament to the Constitutional Council.

Normative resolutions of the constitutional
Council often contain interpretations of the norms of
the Constitution of the Republic of Kazakhstan. In
this aspect, the problems of limits of interpretation
and the possibility of broad interpretation of
constitutional norms are important. It is difficult
not to agree with the point of view expressed by the
famous Russian researchers khabrieva T. Ya. and
Chirkin V. E.

They note that one of the main provisions of the
theory of law is that the subject of interpretation does
not make anything new to the rule being explained,
but only seeks to understand its actual meaning and
content by known methods and means. It is necessary
to focus attention on this, because especially when
interpreting the Constitution (because many of its
rules are very General), there is a great temptation
to put in the norm the content that is not provided
by the legislator. In practice, the formation of new
legal norms under the guise of interpretation cannot
contribute to the improvement of legislation and the
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stabilization of the rule of law. The constitutional
court can do a lot, but not everything. It cannot
decide questions for the legislator, even if the
legislator himself insists on it (for example, when
the legislature makes a request to the constitutional
court).

In the study of the limits of interpretation of
legal, including constitutional, norms, it should be
assumed that the interpretation is inseparable from
the content of the legal norm being explained, it
reflects the state will expressed in it. This means
that when referring to a legal norm, it must also
be interpreted in accordance with existing official
interpretations (Habrieva 2005).

When deciding on the possibility of an
extended interpretation of the Constitution by the
Constitutional Council, it is necessary to rely on the
explanations given by the Constitutional Council
itself in one of its resolutions:

«The official interpretation of the norms of the
Constitution is a normative interpretation that is given
by the Constitutional Council in accordance with the
meaning of the verbal expression of the norms of the
Constitution by various means of understanding and
extracting their meaning. The scope of interpretation
cannot be determined in advance. The constitutional
Council is bound to choose scientific legal methods
of official interpretation of the Constitution only
by the Constitution itself. It takes into account the
logical relationship and interfacing of the norms
of the Constitution with its General provisions and
principles. Normative decisions of the constitutional
Council, creating precedents for the interpretation of
the norms of the Constitution exclusively on issues of
subjects of appeal, fill in the semantic understanding
of these norms for direct constitutional regulation. At
the same time, the legal positions of the constitutional
Council, which follow from the norms of the
Constitution, correspond to the Constitution itself. The
constitutional Council of the Republic of Kazakhstan
does not draw conclusions that do not directly follow
from the meaning of the Constitution, its norms,
General provisions and principles. When interpreting
the norms of the Constitution, the Council does not
go beyond the subject of constitutional regulation»
(http.akorda.kz).

Normative decisions of the constitutional
Council of the Republic of Kazakhstan, as
already mentioned above, have all the features of
normativity, come into force from the date of their
adoption, are generally binding throughout the
Republic, final and are not subject to appeal. As
B. S. Sapargaliev emphasizes, the decision of the
constitutional Council has the force of a norm of the

Constitution and is among the constitutional norms
(Sapargaliev 1997: 36).

About the validity of the decisions of the
constitutional Council of the Republic of Kazakhstan
evidenced by the facts: first, in some cases, the
decision of the constitutional Council was the basis
of the overall adoption of new laws; secondly, there
are known cases of adoption, based on the decisions
of the constitutional Council decrees of the
President of the Republic of Kazakhstan; third, the
courts have applied the decision of the constitutional
Council in specific cases; fourthly, the decisions
of the constitutional Council of the Republic of
Kazakhstan based its activities the prosecutors of all
ranks, etc. (Beibitov 2005: 248).

Summing up the above, in our opinion, it should
be emphasized that the normative resolutions
of the constitutional Council of the Republic of
Kazakhstan are the current law, have all the features
of normatively. These features of normatively
are inherent in all decisions of the constitutional
Council, some of them to a greater extent (acts
of interpretation and decisions on specific cases
that have generated large consequences, that is,
had a significant impact on the development and
regulation of public relations), some to a lesser
extent (decisions on specific cases that had less
significant consequences).

The resolutions of the constitutional Council
reflect its legal positions. Without going into the
discussion about the concept of «legal positions
of the constitutional Council», in our opinion, it
should be noted the correctness of the position
of the well-known Kazakh constitutionalist
A.K.Kotov, who notes that the generalizing term
«legal positions» refers to the logical and legal
justifications and conclusions of the constitutional
Council of the Republic of Kazakhstan, which it
came to in the course of the proceedings established
by constitutional norms, and adopted by it in the
form of normative resolutions. In legal positions,
the official interpretation of the norms of the
Constitution is completed, filled with the Council’s
understanding of these norms and its judgment on
them (Kotov 2005). The above-quoted opinion of
Professor Kotov A. K., it is true and justified.

Resolutions and decisions of the constitutional
Council of the Republic of Kazakhstan are
adopted on various issues. It seems that one of
the most important decisions are those that affect
the foundations of the constitutional system of the
Republic of Kazakhstan.

The concept of the constitutional system in the
science of constitutional law is debatable. Russian
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researchers E. I. Kozlovaand O. E. Kutafin emphasize
that the constitutional system is a form or way of
organizing a state that ensures its subordination
to law and characterizes it as a constitutional state
(Kozlova 1996).

Kazakh scientist-constitutionalist V. A. Kim,
studying the definition of the constitutional system,
considers it somewhat broader, noting that the
concept of «constitutional system» includes the
entire system of rights and freedoms, duties of
citizens, organization of civil society and the state...
We believe that the constitutional system — this
is a system of the most important social relations
and basic state-legal institutions, basic human
and civil rights and freedoms enshrined in the
Constitution and protected by it, including the idea
of subordination of the state to the Constitution, or
a system of constitutional institutions that enshrine
all this (Kim 1998: 26-27). The position of prof. V.
A. Kim is correct and justified, as it is based on the
analysis of the provisions of the Constitution.

The constitutional system is a broad concept,
since it covers a wide range of public relations
and all branches of national law participate
in its regulation. However, the norms of the
Constitution are of crucial importance in securing
the constitutional system, since they secure the
foundations of the constitutional system. The latter
represent the most important, fundamental, basic
elements and foundations of the state, the principles
underlying its organization. Prominent Kazakh
statesmen A.T. Ascheulov and O. K. Kopabayev
note that the components of the foundations of the
constitutional system of the Republic of Kazakhstan
are its economic, political, social and spiritual and
cultural relations, the constitutional regulation of
which has a certain system-it reflects the structure
and nature of society with the mandatory inclusion
in the Constitution of provisions based on universal
values and ideals of social justice (Ascheulov
2001).

As noted above, the constitutional Council
of the Republic of Kazakhstan has repeatedly
made decisions that affect the foundations of the
constitutional system. In our opinion, we can
offer the following classification of decisions
of the constitutional Council on the basis of the
constitutional system:

* Decisions on building a democratic, secular,
legal, social, sovereign, unitary state with a
presidential form of government;

* Decisions on strengthening the mechanism for
ensuring, guaranteeing and protecting human and
civil rights and freedoms;
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* Decisions on the development of the economic
base of the Republic of Kazakhstan;

* Decisions on strengthening the status of the
state language;

* Decisions on strengthening the status of state
symbols of the Republic.

Since February 1996, the constitutional Council
has received more than 200 appeals: 23 from
the Head of state, 77 from the presidents of the
Chambers of Parliament and its deputies, 27 from
the Prime Minister of the Republic, and 69 from the
courts. the Constitutional Council has adopted about
150 normative decisions, including 6 on additional
interpretation of its decisions. Due to amendments
to the Basic Law (in 1998, 2007 and 2017) The
constitutional Council made decisions to review
some of its acts (in 2004, 2007, 2008, 2011 and
2017) (Mami 2019: 52).

Examples of decisions on the issues of building a
democratic, secular, legal, social, sovereign, unitary
state with a presidential form of government can be
called:

— The decision of the constitutional Council
of the Republic of Kazakhstan from October 28,
1996 Ne6/2 «About official interpretation of item 1
of article 4 and paragraph 2 of article 12 of the Con-
stitution of the Republic of Kazakhstany

— Normative resolution of the constitution-
al Council of Kazakhstan of 31 January 2011 Ne2
“About verification of the Law of RK “About modi-
fication and additions in the Constitution of the Re-
public of Kazakhstan” on compliance of the Consti-
tution of the Republic of Kazakhstan;

— Normative decision of the constitutional
Council of the Republic of Kazakhstan from March
9,2017 No. 1 “About check of the Law “On amend-
ments and additions to the Constitution of the Re-
public of Kazakhstan” on compliance of the Consti-
tution of the Republic of Kazakhstan.

—  Examples of decisions of the constitutional
Council on strengthening the mechanism for ensur-
ing, guaranteeing and protecting human and civil
rights and freedoms include:

— The decision of the constitutional Council
of the Republic of Kazakhstan of 9 April 2004 No. 5
“On verification of conformity of the constitutional
law RK “About modification and additions in the
constitutional Law of Kazakhstan “On elections in
RK” in compliance with the Constitution of the Re-
public of Kazakhstany;

— Normative resolution of the constitutional
Council of the Republic of Kazakhstan dated Febru-
ary 28, 2008 No. 2 “ on checking the constitutionali-
ty of parts one and four of article 361 of the Criminal
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code of the Republic of Kazakhstan on the appeal of
the Kapchagay city court of Almaty regiony;

— Additional decision of the constitutional
Council of the Republic of Kazakhstan dated 6
January 2012 # 1 “the interpretation of decisions of
the constitutional Council of Kazakhstan of 9 April
2004 No. 570On verification of conformity of the
constitutional law RK “About modification and ad-
ditions in the constitutional Law of Kazakhstan “On
elections in RK” in compliance with the Constitu-
tion of the Republic of Kazakhstan”.

As an example, decisions on the development of
the economic basis of the Republic of Kazakhstan can
result in a regulatory decision of the constitutional
Council of the Republic of Kazakhstan from April
23, 2008 No. 4 “On verification the constitutionality
of paragraph 3 of article 9 and subparagraph 6) of
paragraph 1 of article 25 of the Law of RK dated July
26, 2007 Ne310-III “On state registration of rights
to immovable property and transactions with it” on
appeal of the court Ne2 of Kostanay Kostanay region.

As an example of the decision on strengthening
the status of state language can be noted the decision
of the constitutional Council of the Republic of
Kazakhstan from may 8, 1997 of No. 10/2 “About
the address of the President of Kazakhstan about
compliance of the Constitution of Kazakhstan
presented to the President of the RK Law “On
languages in the Republic of Kazakhstan”, adopted
by the Parliament on 12 March 1997.

The subject of the decision of the constitutional
Council of the Republic of Kazakhstan of may 28,
2007 No. 6 “On the termination of constitutional
proceedings in the appeal of group of deputies of the
Parliament of Kazakhstan about consideration about
compliance of the Constitution of Kazakhstan the
constitutional Law of RK “On state symbols of the
Republic of Kazakhstan”, adopted by the Parliament
on 26 April 2007,” focuses on strengthening the
status of the state symbols of the Republic.

Decisions of the constitutional Council of
the Republic of Kazakhstan on the basics of the
constitutional system affect the most important
aspects of the life of sovereign Kazakhstan and
reflect the specifics of the current moment in its
history. It is clearly seen from the analysis of the
regulatory resolution of the constitutional Council
of the Republic of Kazakhstan from March 9, 2017
No. 1 “About check of the Law “On amendments
and additions to the Constitution of the Republic
of Kazakhstan” on compliance of the Constitution
of the Republic of Kazakhstan, which was adopted
at the request of the First President Republic of
Kazakhstan N.A. Nazarbayev.

This resolution of the constitutional Council
notes that the amendments and additions made by
the Law to the Constitution give new content to the
constitutional values and fundamental principles
of the Republic’s activity. It is unacceptable to
change the independence of the state established
by the Constitution and the fundamental principles
of the Republic’s activity. It is mandatory to
obtain the opinion of the constitutional Council
on amendments to the Constitution before they
are submitted to a national referendum or for
consideration by the Parliament. The protection
of human and civil rights and freedoms is being
enhanced by granting the President of the country
the right to appeal to the constitutional Council in
relation to a law or other legal act that has entered
into force, as well as by granting constitutional status
to the institution of the Commissioner for human
rights, and by further improving the judicial system
and the Prosecutor’s office. The public consent and
political stability is additionally guaranteed by the
recognition of the unconstitutionality of any actions
capable of upsetting inter-religious peace and
understanding. Increasing the role of the legislative
branch of government strengthens the principle
of resolving the most important issues of public
life by democratic methods, including voting in
Parliament. Strengthening of parliamentary control
over the government, as well as the institution of
constitutional control, is an indispensable trend in
the development of a democratic and legal state,
evidence of the Republic’s commitment to the idea
of the rule of law. According to the constitutional
Council, the redistribution of powers between the
branches of government does not affect the basis of
the presidential form of government...An initiative
of the President of the Republic of Kazakhstan —
Elbasy constitutional reform corresponds to the
logic of the historical evolution of the country and
provides a further embodiment of democracy, greater
accountability of Parliament and Government in the
immutability of the presidential form of government
(Mami 2019: 560-561).

The constitutional Council of the Republic
of Kazakhstan in this resolution disclosed and
investigated that the changes provided for by
the Law will not affect the unitarity, territorial
integrity of the state and the form of government.
Consequently, this decision of the constitutional
Council, adopted on the basis of the constitutional
system, was of historical significance.

Another important decision of the constitutional
Council on the constitutional order can be called
the conclusion of the constitutional Council of
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Kazakhstan from March 20, 2019 No. 2 “On the
audit of the draft Law “On amendments to the
Constitution of Kazakhstan” on compliance of
the Constitution of the Republic of Kazakhstan”.
In this case, it was about renaming the capital of
Kazakhstan Astana to Nur-Sultan.

This question did not arise by chance. In 1997,
on the initiative of the President of Kazakhstan
N.A. Nazarbayev, the capital of the country was
moved from Almaty to Akmola. This decision was
dictated by the important geopolitical location of the
city — in the center of Kazakhstan and the Eurasian
continent, the availability of the necessary transport
and communication infrastructure. A special role
in choosing the new capital was played by the
availability of free land for the development of the
city. The decision to move the capital from Almaty to
Astana was strategically justified, due to economic,
environmental, and geographical expediency. In
1998, it was decided to rename the new capital —
“Astana”, which means” capital “ in Kazakh.

Conclusion

In conclusion, the constitutional Council of
20 March 2019, it is noted that insertion in the
Constitution changes relating to the renaming of
the capital of the Republic of Kazakhstan “Astana”
in “Nur-Sultan”, associated with the recognition

of the historical role and perpetuation of the
merits of the First President RK to the people of
Kazakhstan will not affect the independence of the
state, territorial integrity of the Republic, forms of
government, and the fundamental principles of the
Republic established by the Founder of independent
Kazakhstan, the First President of the Republic of
Kazakhstan — Elbasy, and do not contradict the
requirements of paragraph 3 of article 91 of the Basic
Law [26]. This decision of the constitutional Council
strengthened the foundations of the constitutional
system of the Republic of Kazakhstan.

The constitutional Council of the Republic of
Kazakhstan is a body whose activities are aimed at
protecting the Constitution. In the context of new
constitutional realities, it is necessary to further raise
the authority of the Basic Law and continue to form a
state of constitutional patriotism. Its main principles
are the rule of law and the rule of law, universal law-
abiding and security, freedom and responsibility.
Further development of constitutional values in
legislation and organizational and practical activities
of state bodies will contribute to the sustainable and
consistent strengthening of the state independence
of the Republic of Kazakhstan [1]. Making
decisions related to strengthening the foundations
of the constitutional system of the Republic of
Kazakhstan contributes to the achievement of this
main goal.
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