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ABOUT THE QUESTION OF THE HISTORY
OF FORMATION OF OPERATIVE-SEARCH LEGISLATION
IN THE REPUBLIC OF KAZAKHSTAN

Abstract. The article discusses the stages of the emergence and development of operational-search
legislation in the Republic of Kazakhstan. The subject of the study is historical, theoretical and organi-
zational-management aspects of the formation and development of operational and search legislation of
the Republic of Kazakhstan. The methodological basis of the scientific article was the system-structural,
comparative-legal, logical-theoretical methods of studying social and legal phenomena. These scientific
justifications were applied comprehensively to achieve the objectivity of the results of the research
carried out within the framework of the scientific publication. The scientific novelty is that the author
investigated several topical problems related to the possibility of expanding approaches to the study of
the organizational basis of the search work of the internal affairs agencies. Issues of regulatory and legal
regulation of operational and search activities in the Republic of Kazakhstan have been updated. In
conducting the study, the author was based on the provisions of the Constitution, the Code of Criminal
Procedure and the Operational Investigation Act. The most important is the mutual relationship between
the development of the structure of operational units, which has determined the further development of
search work, and their connection with scientific research in the field of its organization, the definition
and consolidation of legal status, the elaboration of issues of an organizational and managerial nature
taking into account changing goals and tasks in the fight against crime.

Key words: operational and search activities, operational and search legislation, criminal investiga-
tion, tacit forces, means and methods in the fight against crime.
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Kasakcran Pecnybankacsi IIM Makan Ec6oAaToB aTbiHAAFbl AAMaTbl aKaAeMUSIChI,
KasakcTtaH, AAMaTbl K.

KaszakcraH Pecny6AnkacbiHAQ XKeAeA-i3AeCTipy
3aHHAMACbIHbIH, KAAbINTACY TapUXbl TYpPaAbl CayaAfa

Anaatna. Makanapa Kasakcran PecrnybamkacbiHAQ XXEAEA-IBAECTIPY 3aHHaMacCblHbIH ManAa
6OAY >XOHe Aamy Ke3eHAepi KapacTbipblAaabl. 3epTTey HbicaHbl — KasakcraH Pecny6AmkacbiHbIH
JKEAEA-IBAECTIPY  3aHHAMACbIHbIH,  KaAbINTaCybl MeH AAMyblHbIH, TapuUXMW, TEOPUSIAbIK, >KHe
YMbIMAQCTbIPYLUbIAbIK-6ACKaPYLLbIAbIK, acrnekTiAepi. FfbIAbIMM MaKaAaHblH, SAICHaMaAbIK, —Heri3i
OAEYMETTIK-KYKbIKTbIK,  KYObIAbICTApAbI  3€PTTEYAIH  XKYMEAIK-KYPbIABIMABIK, — CaAbICTbIPMaAbI
KYKbBIKTbIK, AOIMKaAbIK, »XOHE TEOPUSIAbIK, SAICTEPI GOAbIN TabblAaAbl. ByA FbiAbIMM Herizaemenep
FBIABIMM >KapUusiAay asiCbiHAQ 3epTTeY HOTUMXKEAEPiHIH 0ObEKTUBTIAINHE KOA >KeTKi3y YLUiH )KaH->KaK Tbl
KOAAQHBIAABI. ThIAbIMU XKaHaAbIK, aBTOPAbIH KYKbIK, KOPFay OpraHApPbIHbIH, I3AECTIPY >KYMbICTAPbIHbIH,
YMbIMAACTBIPYLLIbIAbIK, HETi3AepiH  3epTTey TOCIAAEPIH KEHEeMTY MYMKIHAIriMeH 6aiAaHbICTbI
Gipkarap ©3eKTi MaceAeAepAi 3epTrereHairinae >xarbip. KasakcraH PecnyGAMKacbiHAAFbI >KeAEA-
iI3AECTIpY KbI3METIH KYKbIKTbIK, PETTEYy MOCEAeAepi >XaHapTblAyad. 3epTTeyAi >KYpridy KesiHae
aBTop KasakcraH Pecny6amkacbl KoHcTUTyumschiHbiH, KasakcTtan PecryGAmnkacbibiH, KbIAMBICTBIK,
iC XKYpPri3y KOAEKCiHiH >xaHe «Keaea-i3pecTipy Kbi3meTi TypaAbl» KasakcraH PecrybAmKacbiHbIH
3aHbIHbIH epexkeAepiHe Herizaeaai. EH 6acTbiCbl XeaAeA i3AeCTipy XKyMbICTapbIHbIH OAAH 8pi AaMYbIH
AAAbBIH aAa aHbIKTaFaH XXEAEA KYPbIAbIMAAP KYPbIAbIMbIHbIH, 63apa 6aiAaHbIChl XXoHe OAapAbIH, OHbl
YMbIMAQCTBIPY, KYKbIKTbIK MOpTe6eCiH aiKblHAQY >X8HE LWWOFbIPAAHABIPY, KbIAMBICTIEH KypecTeri
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e3repeTiH MakcaTTap MeH MIHAETTEPAI ecKepe OTbIPbIM  YMbIMAACTbIPYLLbIABIK-0ACKaPYLUbIAbIK,
MaCeAEAEepAl 3epTTey CaAaCbIHAAFbI YAAECIMAIAITI.

TyitiH ce3aep: XKeAeA-i3AECTIpYy KbI3BMETI, >KeAeA-i3BAeCTipy 3aHHaMacbl, KbIAMbBICTbIK, Teprey,
>KaCbIPbIH KYLUTEP, KbIAMbICKA KAPCbl KYPEC KypaAAapbl MEH 8AiCTepi.

K.T. Ywypos, 21.A. LLlarkapoBa (Kum)
'Mariop NMoAMLIMKM, AOKTOPaHT, e-mail: kama_ne@mail.ru
2K.10.H., MOAKOBHMK NoAMuUmK , e-mail: kim.ira@rambler.ru
AAMaTUHCKas akapaemms MUHUCTEPCTBA BHYTPEHHMX AeA Pecny6Amkmn KasaxcraH
nmeHn MakaHa EcOyaaToBa, KasaxcraH, r. AAMarthl

K Bonpocy 06 ucropum craHOBA€HUSI
onepaTMBHO-PO3bICKHOIO 3aKOHoAaTeAbCcTBa B Pecnybamke Kasaxcran

AHHOTauus. B ctaTtbe paccMOTpeHbl 3Tanbl 3apPOXAEHUS U Pa3BUTUS OMEepPaTMBHO-PO3bICKHOIO
3aKOoHOAATeAbCTBA B Pecrniybanke KasaxcraH. [MpeAMETOM MCCAEAOBAHUS SIBASIOTCS MCTOPUYECKUE,
TeopeTnyeckme 1 opraHM3aLMOHHO-YMPaBAEHUYECKMEe acreKTbl CTAHOBAEHUS U Pa3BUTUS OMepaTMBHO-
PO3bICKHOrO 3aKkoHoAaTeAbcTBa Pecny6amkn KasaxctaH. METOAOAOrMYEcKon OCHOBOWM HAy4HOW
CTaTbM  MOCAY>KMAM  CUCTEMHO-CTPYKTYPHbINA, CPAaBHUTEAbHO-NPABOBOM, AOFMKO-TEOPETUUECKMiA
METOAbI M3YUYeHUsI COLMAAbHO-TIPABOBbIX SIBAE€HWMIA. YKa3aHHble HayuHble 0O0CHOBAHMS MPUMEHSIAUCH
KOMMAEKCHO AASI AOCTUMXEHUS OObEKTUBHOCTM PE3YALTATOB MPOBOAMMOIO MCCAEAOBaHMS B pamKax
HayuHoM ny6AMKaumm. HayuHasi HOBM3HA 3aKAIOUAETCS B TOM, YTO aBTOP MCCAEAOBAA PSIA aKTYaAbHbIX
npo6AemM, CBSI3aHHbIX C BO3MOXKHOCTbIO PACLUIMPEHUS MOAXOAOB K U3YUEHMIO OPraHM3aLMOHHbIX OCHOB
PO3bICKHOM PabOTbl OPraHOB BHYTPEHHUX AEA. AKTYAaAM3MPOBAaHbI BOMPOCHI HOPMATMBHO-TPABOBOMO
peryAMpoBaHus OnepaTMBHO-PO3bICKHAS AeSTeAbHOCTb B Pecrnybamke KasaxcraH. [Npu nposeaeHum
MCCAEAOBAHMWSI ABTOP OCHOBBIBAACS Ha NMoAoXKeHmsx KoHctutyumm Pecny6amkn KasaxcraH, YroaoBHO-
npoLeccyaabHOro koaekca Pecny6amkn KasaxcraH, 3akoHa Pecny6ankm Kasaxcran «O6 onepatuBHo-
PO3bICKHOW AeSTEALHOCTW». Hanboaee BadkHOM MPEACTaBASIETCS B3aMMOOOYCAOBAEHHOCTb Pa3BUTMS
CTPYKTYpbl OMepaTMBHbIX MOAPA3AEAEHUM, MPeAONpPeAeAVBLIEN AdaAbHelllee pa3BUTUE PO3bICKHOWM
paboTbl, U MX COMPSKEHHOCTb C HayUYHbIMU M3bICKAHUSAMM B 0OAACTM €€ OpraHu3aLmm, onpeseAeHrem
M 3aKpernAeHremM MpaBoOBOro CTartyca, NpopaboTKoi BOMPOCOB OpPraHM3aLMOHHO-YNPABAEHUECKOrO

XapakTepa C yUeTOM MEHSIIOLLMXCS LieAeit 1 3aAad B 60pbbe C NpecTynHOCTbIO.
KAroueBble cAoBa: onepaTMBHO-PO3bICKHAS AESTEAbHOCTb, OMepaTUBHO-PO3bICKHOE 3aKOHOAQ-
TEAbCTBO, YTOAOBHbI PO3bICK, HETAAQCHbIE CUAbI, CDEACTBA 1 METOADBI B 60pbOe C NPecTynHOCTbIO.

Introduction

The establishment of operational and search leg-
islation in the Republic of Kazakhstan involves both
the development of legal science and the peculiari-
ties (features) of the social and historical develop-
ment of our country as a whole. Today, the need to
strengthen the fight against crime and to ensure pub-
lic security places special demands on the activities
of law enforcement agencies and, above all, on the
operational units of the internal affairs agencies.

The basic principles, norms and content of op-
erational and search activities carried out in the ter-
ritory of the Republic of Kazakhstan are defined by
the 1994 Law of the Republic of Kazakhstan “On
Operational and Search Activities.” To date, 36
changes and additions have been made to it (last
amended on 1 January 2019).

In the current conditions involving the modern-
ization and reform of the law enforcement system, it
is necessary to systematize and further improve the
operational and search legislation.

Main part

Even since the formation of the sacred scrip-
tures of many world religions, where the whole life
experience of people has accumulated, transmit-
ted from generation to generation, it is possible to
trace the beginnings of today ‘s methods of opera-
tional and search activity (hereinafter referred to as
ORD) (Bibliya. 13 glava «Kniga Chislay; Koran.
Sura 18:19 Al’-Kahf «Peshchera»). We agree with
M.A. Shmatov ‘s opinion that mankind has not yet
developed (and is unlikely to ever develop) more
adequate and effective methods of combating crime
than ORD (Shmatov 2001: 79.).

However, the regulatory regulation of opera-
tional and search activities got with the emergence
of statehood and law (Izmozik 2002: 3).

In our view, the establishment of statehood was
facilitated by the power of privileged sectors of so-
ciety, which over time began to be isolated from it
themselves, and had to create punitive vehicles in
the form of law enforcement agencies, whose activi-
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ties required appropriate regulatory and legal sup-
port in order to protect the territory, maintain law
and order in the country, confront and detect exter-
nal and internal threats in a timely manner.

By now, the study of the evolution of secret de-
tective is devoted to the work of many scientists.
Most of them affect the periods of formation and
development of police and criminal law enforce-
ment agencies (Vlasov 1997: 126; Elinskyi 1997:
84; Mulukaev 1995: 156), but very little attention
was paid to the origin and development of their leg-
islative regulation.

Analyzing the development of operational and
search legislation of the Republic of Kazakhstan,
it should be noted that in this process is inextrica-
bly connected with the history of Soviet opera-
tional units. On the third day after the creation of
the new revolutionary state, the Soviet militia was
established. The main principle of the new police
structure was to abandon the previous (bourgeois)
methods of solving crimes, to which tacit techniques
and methods were identified. During the first year of
the new State, the country was hit by banditry, theft,
murder and other serious crimes. The leadership of
the country decided to take the best of the police of
the previous state. The result of these decisions was
the establishment of a criminal investigation.

For the first time, criminal investigation bod-
ies were established by the Regulation of the PCIA
(People ‘s Commissariat of Internal Affairs of the
USSR) of the RSFSR (Russian Soviet Federal So-
cialist Republic) of 5 October 1918. During that
historical period, the country had a very dangerous
criminal situation, caused by the power and disorder
of the revolutionary period, and the establishment
of criminal investigation bodies was a vital fact.
Everywhere robberies, robberies, murders and riots
were committed. And it was to combat crime that
a criminal investigation was established within the
Internal Affairs Drug Department.

Since then, after the adoption of the Regulation
on the Organization of Criminal Investigation De-
partments, silent methods and methods of preven-
tion and detection of crimes, search for criminals,
work with confidential assistants and much more
have been established by law, at the level of de-
partmental normative legal acts of a closed nature,
which existed at all times and in all police structures
of all States.

In October 1920, the Central Department of
Criminal Investigation was formed under the Gen-
eral Directorate of Police of Kazakhstan. Criminal
investigation offices have been established in all
major cities.
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It should be noted that since 1867 Kazakhstan
has been part of the Russian Empire as the Steppe
Governor-General. Accordingly, as Russian state-
hood was formed, the functions of State bodies and
the bodies authorized to carry out mass activities
themselves were periodically subjected to reform,
modification, redistribution of powers, elimination
of certain areas of activity, in particular, deprivation
of judicial and investigative functions to the police.

For the first time, criminal investigation bodies
were established by the Regulation of the NKVD of
the RSFSR of 5 October 1918. During that histori-
cal period, the country had a very dangerous crimi-
nal situation, caused by the power and disorder of
the revolutionary period, and the establishment of
criminal investigation bodies was a vital fact. Ev-
erywhere robberies, robberies, murders and riots
were committed. And it was to combat crime that
a criminal investigation was established within the
Internal Affairs Drug Department.

Since then, after the adoption of the Regulation
on the Organization of Criminal Investigation De-
partments, silent methods and methods of preven-
tion and detection of crimes, search for criminals,
work with confidential assistants and much more
have been established by law, at the level of de-
partmental normative legal acts of a closed nature,
which existed at all times and in all police structures
of all States.

It should be noted that since 1867 Kazakhstan
has been part of the Russian Empire as the Steppe
Governor-General. Accordingly, as Russian state-
hood was formed, the functions of State bodies
and the bodies authorized to carry out mass activi-
ties themselves were periodically subject to reform,
modification, redistribution of powers, elimination
of certain activities, in particular the deprivation of
judicial and investigative functions by the police.

This was preceded by the adoption on 8 June
1860 by the Government Senate of the Russian Em-
pire of a number of normative legal acts: Law No.
35890 “On the Establishment of Judicial Investiga-
tors,” Law No. 35891 “Order to Judicial Investiga-
tors,” Law No. 35892 “Order of the Police on the
Conduct of Investigations into Incidents Likely to
Commit a Crime or Misconduct” (Polnoe sobra-
nie zakonov Rossyiskoy Imperii. T. 35. Otd. 1.
Ne35890-35892. SPb., 1862).

Subsequently, the provisions of these acts
formed the basis of the Statute of Criminal Proce-
dure adopted on November 20, 1864 (Sudebnye
ustavy 20 noyabrya 1864 goda, s izlozheniem ras-
suzhdenyi, na koih oni osnovany. CHast’ pervaya //
Vvodnaya stat’ya. SPb, 1866. S. III-1V), according
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to which the functional duties of the police were to
conduct an inquiry on minor crimes.

Thus, the adoption of the Statute of Criminal
Procedure of 1864 played a certain role in the legal
regulation of the activities of criminal detective and
enshrined the right of the police to apply tacit meth-
ods of work in the fight against crime.

At the same time, the need to reform the police
and to allocate in its structure special bodies autho-
rized to carry out raw activities remained extremely
urgent. And on December 31, 1866, Order No. 266
of the Police of St. Petersburg was established for
the first time in Russia (Ochkur R. V., 2010: 100).
Despite the undisputed merits, the raw parts also had
serious shortcomings, mostly of organizational and
managerial nature. That is why they have never been
able to have a significant impact on reducing crime
growth and improving the effectiveness of the fight
against it.

A few decades later, the question of their orga-
nizational and legal formalization was raised in the
State Duma: “the state of detective in the Empire
is undoubtedly a direct danger during such a rapid
increase in crime” (Mulukaev R. S., Polubinskij
V. 1, 1990: 37). On July 6, 1908, Law No. 30672
“On Organization of the Raw Part” (Polnoe sobra-
nie zakonov Rossyiskoi Imperii. T. 28. SPb., 1908)
was adopted, which contained 12 articles and an
annex with a staffing table of raw offices, expenses
for their maintenance and the amount of salaries of
employees. According to it, in 89 cities (counties)
of the Russian Empire, detective branches of four
ranks were formed.

However, the law did not cover the Turkistan
Governor-General, as the Turkistan region was
governed by a special provision and was admin-
istratively subordinate to the military minister. A
few years later, the need for raw departments arose
in the Turkistan region, and since May 1910 raw
parts began to be created in Syr-Daryinsky, Sa-
markand, Fergana, Semirechenskiy and Zakaspian
regions (Peregudova 2013: 62). This was the first
legal basis for the formation of a State-wide system
of criminal detective bodies, which was identified
by the legislator as an independent function of the
police.

With the establishment of Soviet power, the cur-
rent unfavourable operational situation required the
early development of organizational and legal forms
of combating crime, as well as the allocation of
raw activities to the independent direction of police
work. In October 1920, the Central Department of
Criminal Investigation was formed under the Gen-
eral Directorate of Police of Kazakhstan. Criminal

investigation offices have been established in all
major cities.

Since 1922, the criminal investigation has been
an independent service of the internal affairs agen-
cies and only in May 1931 was included in the mi-
litia. On October 5, 1918, the NKVD of the RSFSR
approves the Regulation “On the Organization of
the Criminal Investigation Department” (Vestnik
Narodnogo Komissariata Vnutrennih Del. 1918. 28
dekabrya. Ne 24: 8-9), according to which criminal
investigation departments with centralized manage-
ment were established in cities and counties with
a population of at least 40-45 thousand people to
protect revolutionary order by tacit investigation of
crimes and fight against banditry. This Regulation
was the first legal basis for the creation of a sys-
tem of Soviet criminal investigation, and the issues
of their legal regulation were formulated during the
first year of their operation and are set out in the In-
structions on Criminal Investigation issued by Cen-
trorosk in December 1919. (Central’nyi gosudarst-
vennyi arhiv Oktyabr’skoy revolyucii SSSR (dalee
— CGAOR SSSR). F. 393. Op.16. D. 1. L. 321)

The legislative regulation of the ORD has not
undergone qualitative changes with the adoption of
the first Code of Criminal Procedure of the RSFSR
and the Union Republics (UPK v RSFSR, 1922, v
Belorusskoy SSR, 1922, v Armyanskoy SSR, 1923,
V Kirgizskoy ASSR,1922). In it we can see only
certain “strokes”: the existence of tacit activities of
the bodies of inquiry and the adoption of operational
and search measures was mentioned in article 93:...
“anonymous statements can give rise to criminal
proceedings only after prior tacit inspection by their
body of inquiry.”

In this way, the legislator noted the importance
of the results of the [A(Investigation activities) in
deciding on the initiation of criminal proceedings
and reflected the existing understanding of the
strategy of ensuring conspiracy and the necessary
secrecy in combating crime.

In the following, investigative measures were
enshrined in the Bases of Criminal Procedure
of the Union of SSR and the Union Republics of
December 25, 1958 (FZ Rossyiskoy Federacii ot 18
dekabrya 2001 g. Ne 177-FZ), where, in accordance
with Article 29, the bodies of inquiry were entrusted
with taking the necessary investigative measures to
combat crime, as a result of which the Investigation
activities gained a certain legitimacy.

The debate on the need to draft an Investigation
activities law was held until the early 1990s:
Resolution of the Supreme Council of the RSFSR
of 18 April 1991 “On the Procedure for Putting into
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Force the Law of the RSFSR” On Militia, “which
in paragraph 4 expressly states: “To committee of
the Supreme Council of RSFSR concerning legality,
law and order and fight against crime together with
committees of the Supreme Council of RSFSR on
safety and on the legislation in two-month time to
draft and present drafts of laws of RSFSR to the
Supreme Council of RSFSR:... “On Operational
and Search Activities” (O milicii»: postanovlenie
Verhovnogo Soveta RSFSR ot 18 aprelya 1991. Ne
1027-1).

It should be noted that the time of drafting the
law in the field of Investigation activities coincided
with the collapse of the USSR. Having gained
independence, the former Union republics faced
an active increase in crime (statisticheskyi sbornik
/ MVD RF, Minyust RF. M. : Finansy i statistika,
1992: 176). Criminal elements penetrated all spheres
of activity of the State and society, which threatened
the existence of the State itself.

One solution to the problem was the adoption
by the former Union Republics of independent
laws on the Investigation activities — as a desire to
build a rule of law, to develop similar rules of tacit
activity in combating crime, where respect for and
respect for human and civil rights and freedoms is
a leading principle. During this period, Kazakhstan
adopted several normative acts aimed at ensuring
the coordinated activities of all branches of State
power (Muhamadieva G.N., 2018: 151). Found
reflection of situation in again adopted regulations,
concerning to Investigation activities that
emphasized the importance of formation, formation
and further improvement of the operational search
legislation.

Conclusion

The analysis of the normative provisions of the
current Act on ARD leads to the conclusion that
it, acting as the “core” of operational and search
legislation, presents a comprehensive normative
and legal act, which, first, contains the norms
(parts of the norms) of several branches of law and,
second, includes a rather monolithic “clot” of rules
(concentrated from the provisions of numerous
departmental acts) (Zakon Respubliki Kazahstan
ot 15 sentyabrya 1994 goda Ne 154-XIII «Ob
operativno-rozysknoy deyatel nosti»).

The list of legislative acts establishing rules
governing certain aspects of operational and search
activities (with some degree of detail) shows the
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desire of the legislator to solve the problem before
him in a comprehensive manner.

Article 3 of the Kazakhstan Republic Act
stipulates that investigative activities are carried
out following the principles of legality, respect for
rights and freedoms, respect for the dignity of the
individual, equality of citizens before the law, based
on conspiracy, a combination of transparent and
tacit methods and professional ethics.

. To date, no state on a global scale, regardless of
any objective-subjective factors of its development,
has abandoned tacit forces, means and methods in
the fight against crime. Axiomatic in this regard,
the validity of the regulation in departmental acts
having a restrictive makeup, the procedure for
organizing and tactics for carrying out tacit events
and confidential assistance of citizens.

In summary, the historical prerequisites for the
establishment and development of operational and
search legislation in the Republic of Kazakhstan are
divided into three stages:

- Imperial stage (1860-1917)

The beginning of the legislative regulation of the
detective of Kazakhstan within the Russian Empire;
Is characterized by the allocation of criminal and
raw-law activities of the police as an independent
part of the inquiry, the adoption of the Law “On the
Organization of the Raw Part” and the formation of
a State-wide system of criminal mass bodies;

- Soviet stage (1917-1991)

At this stage, the development of legislative
regulation of operational and search activities
is characterized by a fragmented reference to
operational and search measures in the normative
legal acts of the country, the development of
proactive draft laws in the field of operational and
search activities;

- Modern stage (from 1991 to present)

At this stage, the development of legislative
regulation of operational and search activities begins
with the collapse of the USSR and the creation of an
independent legislative framework, in particular the
adoption of the Law “On Operational and Search
Activities.

Thus, the development of the structure of
operational units has determined the further
development of search work, which involves
scientific research in the field of its organization,
the definition and consolidation of legal status, the
elaboration of organizational and managerial issues
taking into account changing goals and tasks in the
fight against crime.
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