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PECULIARITIES OF INTERNATIONAL SOURCES
OF ENVIRONMENTAL LAW
OF THE REPUBLIC OF KAZAKHSTAN

Abstract. This article discusses the theoretical and practical aspects of the international sources of
environmental law and their impact on the development of the national legislation of the Republic of
Kazakhstan. These days Kazakhstan is directly involved in the process of international legal cooperation
in the field of environmental protection and rational use of natural resources. In this regard, the issues of
recognition and adoption at the domestic level of the norms and principles of international environmen-
tal and legal cooperation, as well as determining their place in the system of sources of national environ-
mental law, are of particular importance. In the current interconnected and interdependent world, the
special role of inter-state regulation of the most pressing problems of mankind is becoming increasingly
clear; among these problems directly and indisputably are, first of all, the problems of environmental
protection and its preservation for the benefit of present and future generations. The rules developed
in the process of such interaction of states, united in an international agreement, cannot act in isola-
tion without interacting with the rules of domestic law. Moreover, such interaction is demonstrated in
the allocation of a special category of sources (normative legal acts) of an international character in the
general system of sources of domestic law; and the constitutional and legal perception of international
agreement norms can be characterized by the recognition of a separate, special preferential position of
such norms over the norms of national laws. In conclusion, the author presents theoretical statements, as
well as practical recommendations on improving the existing environmental legislation of the Republic
of Kazakhstan.

Key words: environmental legislation, sources of law, implementation, norms of international law,
national legislation.
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Ka3akcTaH Pecny6AMKaCbIHbIH, SKOAOTUSIABIK, KYKbIKTbIH, XaAbIKApPaAbIK,
KalHap Ke3AepiHiH, epekLleAikTepi

AHAQTNA. YCbIHbIABIM OTbIpFAH MaKaAaAd 3KOAOTMUSIAbIK, KYKbIKTbIH XaAbIKApPaAblK, KaiHap
KO3AEPiHIH TEOPUSABIK >XSHE NMPaKTUKAAbIK, MOCEAEAEPI XaHe oAapAbiH KasakcTaH PecrnybAnKachiHbIH,
YATTbIK 3aHHaMacblH AaMbITyFa GarbITTaAFraH acepi TaAkblAaHaAbl. Kasipri ke3ae KasakcTaH KopluaraH
OpTaHbl KOpFay >KeHe Taburi pecypcTapAbl YTbIMAbI MAaMAAAAHY CaAaCbIHAA XaAbIKAPAAbIK-KYKbIKTbIK,
bIHTLIMAKTACTbIK, MpoLeciHe KaTbicyFa MyaAeAi. OcbiFaH 6GalAaHbICTbl XaAblKAPAAbIK, AEHrenAeri
KOAOTUSIABIK, KYKbIK, HOPMaAapbl MEH KaFMAAAAPAbIH YATTbIK, AEHIeMAE KaObIAAAY >KOHE YATTbIK, KYKbIK,
KO3AEpi XXyMeciHAeri 0AapAbliH OPHbIH aHbIKTay MBCEAEAEPi epeklle MaHbi3Fa ne. Kasipri keaae e3apa
GafAaHbICTbl >XOHE ©3apa TOYEAAI SAEMAE aAaM3aTTblH €H ©3eKTi MOCEAEAEPiH MEMAEKETaPaAbIk,
peTTeyAiH epeklle PeAi alkbIHAAAQ TYCYAE, OA TIKEAEN >X8He CO3Ci3, eH aAAbIMEH, KopLuaFaH OpTaHbl
KOpFay >XKoHe OHbl Ka3ipri keHe 6oAallak, yprakTapAblH UMIAIM yLLiH cakTay Npo6AeMaAapbiH KaMTUADI.
XaAbIKapaAblk, WapTTa OipiKTipIAreH MEeMAEKETTEP apacbiHAAFbI OCbIHAAM ©3apa iC-KMMbIA MPOLECiHAE
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KYPbIAFAH HOpMaAap ilKi KYKbIK, HOPMaAapbIMEH ©3apa 9peKkeTTecyCi3 oKliay apekeT eTe aAManAbl.
CoHbIMeH KaTap, MyHAAM ©3apa iC-KMMbIA XaAblKapaAblK, CUMATTaFbl KaMHAPAAPAbIH epeklle CaHaTbIH
(HOPMATUBTIK KYKbIKTbIK, aKTIAEPAI) ilUKi KYKbIKTbIH >KaAMbl XXyHeciHae 6OAy Ke3iHAE KOpiHeai, aA
XaAbIKAPaAbIK, LIAPT HOPMaAapblH KOHCTUTYLIMSIAbIK, )KOHE KYKbIKTbIK, KaObIAAQY YATTbIK, 3aHAAPAbIH
HOpMaAapblHa KapaFaHAQ MyHAAM HOPMaAapAblH >Keke, apHaibl npedepeHUMsAbIK epexxeAepiH
TAHYMEH CMMaTTaAybl MYMKiH. KOpbITbIHABIAG KEAEe aBTOpPAApP TEOPUSIAbIK epexkeAepAi, COHbIMEH
katap KasakcraH PecryGAnKacbIHbIH KOAAQHBICTaFbl SKOAOIMSABIK, 3aHHAMACbIH XXETIAAIpYre apHaAFaH
MPaKTUKAABIK, YCbIHbICTAPAbI YCbIHAAbI.

TyiiH ce3aep: 3KOAOTUSABIK, 3aHAAP, KYKbIK KarHap Ke3Aepi, MMMAEMEHTALMs, XaAblKapaAbIK,
KYKbIK, HOPMaAapbl, YATTbIK, 3aHHaMaAapbl.
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OCo6eHHOCTU MEXAYHAPOAHBIX UCTOYHUKOB
aKoAormyeckoro npasa Pecny6anku KasaxcraH

AHHOTauus. B AaHHOM cTaTbe paccMaTpMBAIOTCS TeopeTMuyeckuMe W MPaKTUYeckue acnekTbl
MEXAYHAPOAHbBIX UCTOYHMKOB 3KOAOTMYECKOro MpaBa M MX BAMSIHME HA PasBUTME HaLMOHAAbHOIO
3akoHoAaTeAbcTBa Pecnybamkn KasaxctaH. B HacTosuwee Bpemst KasaxctaH HemnocpeaCTBEHHO
BOBAEUEH B MPOLIECC MEXAYHAPOAHO-MPABOBOIO0 COTPYAHMUECTBA B OOAACTM OXpaHbl OKPY>KAloLLeit
CpeAbl M PALMOHAABHOIO MCMOAb30BaHWS NMPUPOAHBIX PECYPCOB. B cBA3M € 3Tum ocoboe 3HaueHwme
npuobpeTaioT BOMPOCbI MPU3HAHUS U MPUHATUS Ha BHYTPEHHEM YPOBHE HOPM M MPUHLMIOB
MEXAYHAapPOAHOIO 3KOAOFMYECKOro MpaBa, a TakXKe OMpPeAEAeHMs MX MecCTa B CUCTEME MCTOYHMKOB
HaUMOHAAbHOrO MpaBa. B coBpemMeHHOM B3aMMOCBSI3aHHOM M B3aMMO3aBUCMMOM MMpe BCe 4YeTue
NMPOSIBASIETCS 0CO6asi POAb MEXTOCYAAPCTBEHHOIO PEryAMpoBaHus HaMOBOAEEe aKTyaAbHbIX MPOOGAEM
UYEAOBEYECTBA, K UMCAY KOTOPbIX, HENOCPEACTBEHHO M OGECCMOPHO, MOXHO OTHECTW, MPEXAE
BCEro, nNpobBAeMbl OXpaHbl OKPYXKAIOLWEN CPeAbl M ee COXpaHeHUsl Ha GAAro HbIHEeLWHUX U OYAYLMX
nokoaexui. Co3paaBaemMble B MPOLECCE TAKOro B3aMMOAENCTBUS rOCYAAPCTB HOPMbI, 0O bEeAMHEHHbIE
B MEXAYHapOAHbI AOFOBOP, He MOTYT AEMCTBOBaTb M30AMPOBAHO, HE B3aMMOAENCTBYS C HOpMaMu
BHYTPUIrOCYAQPCTBEHHOrO MpaBa. boaee Toro, Takoe B3aMMOAENCTBME MPOSBASETCS B BbIAEAEHUM
0co60i1 KaTeropmm MCTOMHMKOB (HOPMATMBHO-TIPABOBbIX aKTOB) MEXKAYHAPOAHOIO XapakTepa B obuen
CUCTeMe WMCTOYHUKOB BHYTPUIOCYAQPCTBEHHOIO MpaBa, a KOHCTUTYLMOHHO-MPaBOBOE BOCMPUSTUE
MEXAYHAPOAHbIX AOTOBOPHbIX HOPM MOXET XapakTepm3oBaThCsl MpuU3HaHMeM 060COOAEHHOrO,
0Cco60ro NPerMyLLLIECTBEHHOIO MOAOXEHUSI TakMX HOPM Has HOPMamy HALMOHAAbHbBIX 3aKOHOB. B
3aKAIOUYEHMU aBTOP MPEACTABASIET TEOPETUYECKME MOAOXKEHMS, a TaKXKe MpakTUUeckme peKoMeHAaLMm
MO COBEPLUEHCTBOBAHMIO AEMCTBYIOLLErO 3KOAOTMUYECKOro 3aKkoHoAaTeAbcTBa Pecny6ankm KasaxcraH.

KAroueBble CAOBa: 3KOAOTMUYECKOe 3aKOHOAATEABCTBO, MCTOYHMKM MPABa, UMMAEMEHTALMS, HOPMbl
MEXAYHapOAHOTO MpaBa, HaLMOHAAbHOE 3aKOHOAATEABCTBO.

Introduction

In the current world, the issues of environmental
protection and rational use of natural resources
are really significant. And the fate of the present
and future generations of people will depend
on the way humanity will treat these issues,
and what measures will be taken to preserve a
favorable environment and prevent the predatory
use of natural resources. In fact, such concepts
as “conservation” and “rational use of natural
resources” are sometimes deliberately pushed back
in order to achieve, first of all, maximum economic

performance and economic benefits. Some human
activities characterized by consumer attitudes,
primarily towards the environment, have already
led to the fact that certain environmental problems
arisen as a result of such activities are considered
as insoluble or difficult to resolve.

The methodology of the study includes general
and individual methods of research and materialistic
dialectics, formal and logical, historic and legal,
system and analytical, comparative and legal, and
specific and sociological research methods. Using
this methods give us the possibilities to achive main
tasks of the research.
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Peculiarities of international sources of environmental law of the Republic of Kazakhstan

Discussion

In the context of the above-mentioned aspects
of problems, the legal regulation of environmental
protection and rational use of natural resources
is particularly important. The legal systems of
almost all countries of the world are characterized
by the presence of special and essential sectors
— environmental and natural resource law. This is
understandable from the standpoint that, firstly,
almost all states, one way or another, have faced
with the need for legal regulation of relations arising
in the use of natural resources, and, secondly, they
recognized the special role of legal ecology as
part of social ecology, aimed at studying the legal
aspects of interaction between society and nature,
legal problems of ecology. Today, the principle of
the sovereignty of the state over its natural resources
requires international environmental law to have
science-based conceptualization and a “special”
approach in determining the rights and obligations
of the states in ensuring environmental security at
the international level. On the one hand, the states
have the right to pursue their own economic and
environmental policies, including the conservation
and use of their natural resources, as well as the free
management of their natural resources; on the other,
obligations and responsibilities have arisen that
restrict the freedom of action of the states (Alexidze
1982: 164).

International legal norms, as a rule, impose
obligations, first of all, on states, as the main
creators of such norms. Such norms may work on
the territory of states as well. At the same time, it
cannot be stated that such obligations are imposed
on the participants of interstate relations through the
state. Their impact on these relations, however, is
of an indirect nature and is implemented through
regulation of international interstate relations
(Chernichenko 1974: 44).

Customary international law is a direct source
of domestic law if the state does not take explicit
measures to ensure that a particular customary rule
does not have the power of domestic law. In this case
the customary rule may be applied by the courts in
judicial proceedings between citizens. International
customary law can also restrict the exercise of state
power and can equally determine the parameters in
which a state can lawfully enact laws. For example,
it can define the limits of the jurisdiction of states
over persons and territory (Chernichenko 1999:
298).

The goal of legal regulation of interstate relations
can be the desire to induce their participants to a
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certain regulation of intra-state relations, to achieve
certain results in the sphere of intra-state relations.
However, in many cases, the participants in interstate
relations seek to resolve the problems arising
between them in the international arena, not having
the purpose of specifically achieving any changes in
the system of social relations that are formed within
the power of each of them (Dahm 1958: 55).

In general, the “law of international treaties”
reflects the tension between the requirements of
stability and changes. On the one hand, as a rule,
its goal is to ensure stability despite changing
circumstances. On the other hand, domestic legal
systems should also leave room for consideration of
subsequent changes in order to ensure constructive
respect for the consent of the parties and the
definition of its limits. And it is very important to
have mechanisms for implementing the norms of
international treaties. However, they should not
impede the implementation of the sovereignty of
any state (Chernichenko 1999: 298).

In a broad sense, the boundaries between
national and international law and order can be
analyzed from three different perspectives: (i) how
the national rule of law understands, accepts and
opposes the international legal order; (ii) how the
international rule of law understands, accepts and
opposes the national supremacy of law; and (iii)
how interactions can be understood and evaluated
from external angles. The international community
has prepared extensive research on the national
recognition of international law, including the
international supremacy of law (De Mestral, 2015:
298).

Nevertheless, in any case, the implementation
of international law does not occur without the
implementation of domestic law. This manifests a
dialectical connection between the two legal systems
(dialectical dualism) (Decision of the Constitutional
Council..., 2000). In this case, domestic law
must be consistent with international to ensure
the implementation of the latter. In this sense, we
can talk about the primacy of international law. In
other words, the state must either adopt new norms
of national law (or individual legal regulations) in
order to prevent obligations arising from the norms
of international law or individual international legal
norms, or to exercise their rights coming from such
norms or regulations, or change existing ones, or be
sure that its internal law fully meets the mentioned
norms and that the activities of the domestic
authorities, officials, organisations and -citizens
will be in line with the implementation of relevant
international legal norms, and will be considered
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in the international arena as the activity of the state
itself in the implementation of international legal
norms (Emelyanova 2013: 3).

Thus, it can be concluded that states, by virtue
of international law, undertake to fulfil all their
international obligations. Defining implementation
methods of international obligations relates to the
manifestation of state sovereignty and falls within
the internal competence of the states themselves. In
this regard, it can be concluded that international
law requires to be conducted in the domestic law,
and the choice of the path and technology remains
granted to national law (Hohenveldern 1962: 90).
For example, Hohenveldern believes that general
international law does not concern the method by
which the state fulfils its international obligations.
The state may even decide not to establish any
general permanent procedure that ensures its internal
order is consistent with international law, provided
that such a necessary result will be achieved in
some way. However, for practical reasons, the state
is more than inclined to provide such a procedure
(Kanetake 2014: 14).

A significant part in ensuring the environmental
security of the country belongs to the law, both at
the international and national levels. Unification of
the environmental law standards of the Republic
of Kazakhstan and foreign countries, recognition
of the special role of international environmental
agreements are the main guarantors of environmental
safety provision. At the same time, in addition to the
fact that the Republic has and continues to develop
environmental legislation, the status of Kazakhstan
as an independent state, a full member of the
international community, a subject of international
law, and, in this regard, the integration of the
Republic into the developing system of international
environmental law relations, predetermine the
recognition and implementation at the domestic level
of special international legal norms and principles
for the protection of the environment.

That is, Kazakhstan, by virtue of these
provisions, already aims to protect the environment,
which is favorable not only for the life and health of
man and citizen in the Republic. The case in hand is
about the participation of the Republic in the global
process of environmental protection for the benefit
of all mankind. Thus, we should not be limited only
to our own internal environmental problems and, at
the same time, the latter cannot always be solved
only by our own efforts. Depending on the severity
and scale of an environmental problem that has
arisen in the Republic of Kazakhstan, its resolution
becomes possible through cooperation with other

states and specialized international organizations
and bodies, which once again confirms the fact that
most environmental problems should be recognized
as “international”, universal.

On the whole, the solidarity in interests
in solving many environmental problems, the
“transnational” nature of the latter, the active
development and refinement of international
cooperation of the state on environmental issues, as
well as many other related factors, cannot but affect
the process of legislative registration of provisions
relating to environmental and legal relations at the
domestic level. In particular, the environmental law
of the Republic of Kazakhstan, so as other branches
of Kazakhstan’s law have been affected by the
expansion of inter-state legal relations of Kazakhstan
as an independent entity, the impact of the process
and the results of international law-making. At
that, it should also be noted that the Constitution
of the country, which has the highest legal force on
the entire territory of Kazakhstan, recognized as a
“law in force” international agreements and other
obligations of the Republic (Part 1, Art. 4 of the
Constitution), as well as the priority of the norms
of international treaties ratified by Kazakhstan in
relation to the norms of the national laws (Part 3,
Art.4 of the Constitution) (Lapteva 2008: 95).

In confirming the provisions characterizing
the close relationship and interdependence of
Kazakhstan and international environmental
law, as well as the fact that Kazakhstan’s further
participation in international legal relations in the
field of environmental protection will only contribute
to the improvement of Kazakhstan’s environmental
legislation, it is necessary to note the following.

Kazakhstan is an active participant in
international environmental cooperation. According
to some analysts, more than 30 ratified and equated
to them international treaties of the Republic of
Kazakhstan are related to environmental issues
(Mingazov 1990: 316).

We consider it necessary to note in favor of
the relevance of the chosen research topic, that the
constitutional and legal recognition and perception
of the norms of international treaties and, in
particular, international environmental treaties of the
Republic of Kazakhstan directly affect the process of
transformation of international conventional rules of
Kazakhstan in the field of environmental protection
into the current environmental legislation. Thus, it
can be argued that a special category of international
legal sources of environmental law of the Republic
of Kazakhstan comes into existence. On the whole,
the constitutional recognition of international
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obligations as a law in force and the recognition of
the primacy of the ratified international legal norms
over the norms of the national legislation of the
Republic of Kazakhstan, the active participation
of Kazakhstan in the international conventional
process on environmental protection and, as a result,
the impact of international environmental law on the
environmental legislation of the Republic, as well
as the lack of special research in the Kazakh legal
science on the place and role of the international
legal norms recognized by Kazakhstan in the
general system of sources of environmental law
of the Republic, predetermine the relevance of the
proposed study.

The general system of sources of environmental
law includes the Constitution of the Republic of
Kazakhstan; international treaties ratified and
otherwise recognized by Kazakhstan; codes, laws;
regulatory decrees and orders of the President of
the Republic of Kazakhstan; regulatory resolutions
and orders of the Government of the Republic of
Kazakhstan; regulatory legal acts of ministries
and departments; regulatory legal acts of local
governments; local regulatory legal acts. The
specified system of sources of environmental law of
the Republic of Kazakhstan does not include custom
(customary norm of law), although custom, as an
unwritten rule, in the historical plan of interaction
of society and nature played an important role in
the regulation and maintenance of environmental
management. At the present stage, custom, as a
source of environmental law, is also applied, but it
is mediated in the established rules of law. In the
long run, it may be noted that custom, as a source
of national law, takes an insignificant place and
acquires a legal character in modern conditions,
as a rule, as a result of authorization by certain
state bodies, and the level of this authorization
determines the level of ordinary norms. In
international law and, in particular, in international
environmental law, the recognition of a rule
established in the practice of inter-state relations as
an international legal norm is very often expressed
by participants in international communication in
a variety of forms and through various bodies. In
order to establish the level of a customary rule of
international law, it is generally necessary not only
for such parties to recognize it as a rule of law,
but also for them to recognize its certain level. In
fact, the first question comes down to whether this
provision is in the category of rules of “jus cogens”
or “jus dispositivum” and, herewith, disputes on
separate customary norms as belonging to the “jus
cogens” category of rules is not excluded.
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Within each of these categories of norms,
different levels are generally defined. For example,
within the framework of jus cogens, the highest place
is undoubtedly occupied by the basic principles of
international law (Muillerson 1982: 58 ). Among
the jus dispositivum, first there are customary rules
of a universal character, then there are particular
rules, and then there are customary rules established
within specific international organizations.

In this context, we consider it necessary to
investigate the features of international legal
sources of environmental law of the Republic of
Kazakhstan. Thus, they are presented in the form of
international treaties and optional acts (decisions,
programs, declarations, resolutions), which are not
international treaties in their legal content, therefore,
do not contain legally binding norms and are adopted
by the subjects of international legal relations (states
and international organizations).

By their nature, international legal sources of
environmental law of the Republic of Kazakhstan
could be reasonably divided into mandatory
(international treaties entered into force for the
Republic of Kazakhstan: for example, the CIS
Agreement on cooperation in the field of ecology
and environmental protection, 1992) and advisory
(subsidiary) — optional declarations (UN Declaration
on environmental problems, 1972), resolutions and
programs of international organizations and bodies
(UN environment Program — UNEP) (Swartz 2014:
34).

According to the constitutional principle that
determines the place of an international treaty
in the system of the current law of the Republic,
the mandatory international legal sources of
environmental law can be divided into treaties that
take precedence over national laws and regulations
and treaties equated in their legal force to the laws
and regulations of the Republic of Kazakhstan.
The first category includes all international treaties
ratified by the Republic of Kazakhstan in the field
of environmental protection, and the second —
international treaties that have entered into force for
the Republic of Kazakhstan in some other way (by
signing, approval by the Government of Kazakhstan,
accession).

By the range of the parties, the international
treaties of the Republic of Kazakhstan in the field
of environmental protection can be divided into
bilateral (treaties in which participates, on the one
hand, the Republic of Kazakhstan, and on the other
— a foreign state or a group of states) and multilateral
(universal and regional international treaties with
the participation of more than two states).
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We have previously mentioned the norm of
the Constitution of the Republic of Kazakhstan,
according to which by the law in force of the
Republic are recognized the rules of the Constitution,
corresponding laws, other regulatory legal acts,
international contractual and other obligations of
the Republic as well as regulatory resolutions of the
Constitutional Council and the Supreme Court of the
Republic (Article 4, Part 1). At that, as already noted,
the international treaties ratified by the Republic have
priority over its laws and are applied directly, except
when it follows from an international treaty that its
application requires the publication of a law (Art.
4, Part 3) (The Constitution RK ..., 1995). Thus, in
cases of disagreement between the current law and a
ratified international treaty regulating homogeneous
relations or containing similar provisions, which,
at the same time, are regulated in a different way,
it is such treaties that prevail; and, for example, in
cases of judicial proceedings, the court or any party
in such proceedings is entitled to refer to such a
treaty as a valid normative act that prevails over the
relevant law.

We hold that it should be noted that in the current
Law of the Republic of Kazakhstan “On Legal
Acts” of April 6, 2016 the international treaties
of the Republic of Kazakhstan, that is, the treaties
(agreements, conventions) already recognized by the
Republic of Kazakhstan and, therefore, considered
valid and mandatory on the whole territory of the
Republic (according to the already mentioned Part 1
of Article 4 of the Constitution of Kazakhstan), are
not included in the list of normative legal acts at all,
and their place in the general hierarchy of normative
legal acts is not defined The Constitution RK ...,
1998). It is possible, therefore, to conclude, that the
Law “On legal acts” adopted after the entry into force
of the Constitution of the Republic of Kazakhstan
contradicts the provisions of Article 4 (Parts 1, 3)
of the Constitution of the Republic of Kazakhstan.
To confirm this and very significant, in our opinion,
the gap (discrepancy) in the current legislation, it is
necessary to consider some provisions of the Law “on
legal acts”. To confirm this very significant, in our
opinion, gap (discrepancy) in the current legislation,
it is necessary to consider some provisions of the
Law “On Legal Acts”. Thus, according to Article 7
of the Law of the Republic of Kazakhstan “On Legal
Acts” all normative legal acts are divided into basic
and derivative. The Constitution of the Republic of
Kazakhstan has supreme legal force throughout the
country. The law stipulates that each of the normative
legal acts of the lower level may not contradict
the normative legal acts of the higher levels. The

normative decisions of the Constitutional Council of
the Republic of Kazakhstan, the Supreme Court of
the Republic of Kazakhstan and the Central Election
Commission of the Republic of Kazakhstan are
outside this hierarchy. The hierarchy of regulatory
decisions of maslikhats, regulatory legal decisions
of akimats and regulatory legal decisions of akims
of administrative-territorial units is determined by
the Constitution of the Republic of Kazakhstan
and the legislative acts on local government. The
normative resolutions of the Constitutional Council
of the Republic of Kazakhstan are based only on
the Constitution of the Republic of Kazakhstan,
and all other normative legal acts cannot contradict
them. Thus, there is a discrepancy between the
Law “On Legal Acts” and the Constitution of the
Republic of Kazakhstan regarding the definition of
international treaties of the Republic of Kazakhstan
and, in particular, the norms of such treaties as
valid legal acts. At the same time, as already shown
above, the Constitution itself defines the primacy
of international law (the primacy of the norms of
international treaties ratified by Kazakhstan over the
norms of national laws).

In order for the data analysis of the conflicting
provisions to be complete, we feel it necessary
to consider also a special Resolution of the
Constitutional Council ofthe Republic of Kazakhstan
dated October 11, 2000 (No.18/2) — “On the official
interpretation of Paragraph 3 of Article 4 of the
Constitution of the Republic of Kazakhstan” (The
Law About legal acts...., 2016).

As is known, the Constitutional Council of the
Republic of Kazakhstan has the right to give official
interpretation of the norms of the Constitution
(Article 72, Paragraph 4 of the Constitution), and
decisions of this state body shall enter into force
from the date of their adoption, are binding on
the entire territory of the Republic, final and not
subject to appeal (Article 74, Paragraph 3 of the
Constitution). Thus, the above-mentioned Decision
of the Constitutional Council cannot be interpreted
ambiguously, is final and official.

The official interpretation by the Constitutional
Council of the provision of Article 4 (Paragraph 3)
of the Constitution of the Republic of Kazakhstan
is as follows. Following this constitutional norm,
the Republic of Kazakhstan expresses its consent to
the primacy of the signed international treaties over
national legislation ratified by the Parliament of the
Republic by means of the adoption of the relevant
law. From the meaning of the above provision of
the Constitution it follows that only international
treaties ratified by Kazakhstan may have priority
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over the laws of the Republic. The direct application
of such international treaties, which have priority
over the laws of the Republic, does not mean
that they abolish the provisions of existing laws.
Priority over laws and direct application of ratified
international treaties in the territory of the Republic
assume the situational superiority of the norms of
such treaties in cases of conflicts with the norms of
laws. In other words, such an advantage is possible
when conditions arise that fall within the scope of
ratified international treaties, unless the treaties
themselves require the promulgation of laws for
their application.

Following the logic of the regulated issue
and in accordance with the Resolution under
consideration, international treaties not ratified by
Kazakhstan (that is, treaties in respect of which the
Republic of Kazakhstan has expressed its consent
to be bound by such treaties by signing, approving
or acceding to them) do not have such priority. All
international treaties concluded by Kazakhstan after
the adoption of the 1995 Constitution, which are not
subject to ratification, must be implemented to the
extent that they do not conflict with the laws of the
Republic. In case there is a conflict between them,
the parties to the treaties have the possibility, in
accordance with The Law on International Treaties,
as well as the rules of international law, to resolve
them by conciliation procedures (The Law about
International Treaties..., 2005).

Some international treaties of the Republic
of Kazakhstan concluded before the adoption of
the 1995 Constitution took precedence over the
laws of the Republic by virtue of the fact that they
belonged to the category of agreements, the priority
of which was provided for by the 1993 Constitution.
Thus, Article 3 of the 1993 Constitution allowed
international treaties on human and civil rights and
freedoms recognized by the Republic of Kazakhstan
to take precedence over its laws (Decision of the
Constitutional Council..., 2000). Such acts, in view
of the fact that they are already recognized by the
Republic of Kazakhstan, have equal legal force with
the international treaties of the Republic, which were
ratified after the adoption of the 1995 Constitution.
That is, such treaties also have priority over the laws
of the Republic, as well as other treaties ratified after
the adoption of the 1995 Constitution.

As has already been mentioned above, there is a
constitutional provision stating that “the Constitution
shall have the highest legal force and direct effect
throughout the territory of the Republic”. According
to Paragraph 1 of this article, the international
treaties and other obligations of the Republic in
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accordance with the norms of the Constitution are
recognized as the law in force in the Republic of
Kazakhstan.

The being considered Resolution of the
Constitutional Council of the Republic on
these constitutional provisions establishes that
international treaties that are not subject to ratification
as a condition of entry into force, concluded by the
Republic of Kazakhstan before the adoption of the
1995 Constitution, the priority of which is stated
in the above legislative acts, are in force and must
be duly implemented. That is, these agreements
and obligations of Kazakhstan, existing in the new
constitutional and legal framework at the same time
with the provisions of the Constitution of 1995, are
part of the system of law in force in the country.

Conclusion

Summing up this brief study of the theoretical
and practical aspects of the international sources of
environmental law, the author presenting theoretical
and practical recommendations for improving the
current environmental legislation of the Republic of
Kazakhstan.

International environmental agreements
concluded by Kazakhstan in accordance with the
Constitution of the Republic in accordance with the
procedure established by law, and ratified by the
Parliament of the Republic through the adoption of
the relevant law shall prevail in the system of sources
of environmental law. Yet, this does not mean that
an international environmental treaty ratified by
Kazakhstan replaces the existing domestic normative
act or completely cancels its effect. Such a treaty
shall be recognized as a priority in the event of
inconsistencies or apparent discrepancies between it
(the Treaty) and the relevant domestic act and shall
be applicable to the extent that it directly conflicts
with domestic law. International environmental
treaties of the Republic of Kazakhstan that are not
subject to ratification as a condition of entry into
force, concluded before the adoption of the 1995
Constitution, are in force and retain priority over the
legislation of the Republic, if such priority for these
international treaties is directly provided for by the
laws of the Republic governing the relevant areas of
legal relations.

All existing international environmental
agreements of the Republic of Kazakhstan, both
possessing and not having priority legal force over
the environmental legislation of the Republic,
constitute a special category of international legal
sources of environmental law of the Republic
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of Kazakhstan. According to the legal force, the
sources of environmental law of the Republic of
Kazakhstan should be divided into:

The Constitution; 2) laws amending and
supplementing the Constitution; 3) constitutional
laws of the Republic of Kazakhstan;3) codes of the
Republic of T; 4) consolidated laws, laws of the
Republic of Kazakhstan; 5) international treaties
not subject to ratification and not having priority
over the laws of the Republic; 6) regulatory
resolutions of the Parliament of the Republic
of Kazakhstan and its Chambers; 7) regulatory
legal decrees of the President of the Republic of
Kazakhstan; 7) regulatory legal resolutions of
the Government of the Republic of Kazakhstan;
8) subordinate acts.

The main peculiarity of the sources of
environmental law of the Republic of Kazakhstan
is that the laws of this branch of law do not
contradict the constitutional norm on the primacy
of ratified international treaties of the Republic,
confirm this norm, which clearly demonstrates the
close relationship between the norms of national
and international environmental legislation. Thus,
the inclusion in the national laws of the Republic
of norms on the priority of agreements ratified by
Kazakhstan in the field of environmental protection,
together with the constitutional consolidation of this
provision, only confirms the existence of special
international legal sources in the general system
of sources of environmental law of the Republic of
Kazakhstan.
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