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FEATURES OF FORMATION AND DEVELOPMENT
OF THE INVESTIGATIVE ACTIONS CONNECTED
WITH QUESTIONING

Article is devoted to questions of a ratio of the criminal proceedings, criminalistics and operational
search activity which influenced formation and development of the investigative actions connected with
questioning. Formation of procedural provisions of inquiry and tactics of its carrying out is impossible
without interaction, interdependence and interpenetration of criminal proceedings, criminalistics and
operational search activity. As practice shows, the use of the results, received during the operational
search activity, in proof on criminal cases promotes the effectiveness of inquiry.

Article analyses existing and modern criminal procedure legislation, that formulatesproposals for
improvement of the national legislation.

On the basis of the conducted research authors come to a conclusion that the criminalistics quite
often is in the lead in research and development, which then are transformed to the legal procedure and
to science of criminal procedure law. The history of the domestic criminal procedure legislation and
criminalistics brightly highlights this picture. As a result of interaction, interdependence and interpenetra-
tion of criminal proceedings and criminalistics procedural emergence of such investigative actions con-
nected with obtaining evidences as face-to-face interrogation, presentation for identification, check and
specification of indications on the place, an investigative experiment, deposition of evidences became
possible. And these investigative actions “detached” from interrogation. In too time in spite of the fact
that the specified investigative actions are independent, their production is possible only after interroga-
tion. Besides, for increase in guarantees of legality, ensuring protection of the rights and the interests
of the persons who are involved in criminal proceedings and also the effectiveness of investigation it is
necessary to regulate the provisions reflecting the procedure of receiving explanations in the Code of
Criminal Procedure of the Republic of Kazakhstan.

Laws of the Republic of Kazakhstan, the Criminal Code of RK, the Code of Criminal Procedure of
RK and works of the known scientific protsessualist and criminalists of Kazakhstan and foreign countries
makes scientific and methodological basis.

Key words. Obtaining evidences, investigative actions, investigation, investigator, criminal prosecu-
tion, proof, investigative experiment, criminal process, operational-search activity, confrontation
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JKayan aaymeH 6aiAQHbICTbI Teprey apeKeTTepiHiH, KaAbInTacybl
MeH AAMYbIHbIH, epeKiueAikTepi

Makaaa >kayan asymeH OaiAaHbICTbl Teprey 9peKeTTepiHiH KaAbINTacybl MEH AamybiHa acep
eTeTiH KbIAMBICTbIK, MPOLLECTiH, KPUMMHAAMCTUKA XKOHE >KEAEA-I3AECTIpY KbI3METiHIH apakaTblHAChI
MaceAeAepiHe apHaAFaH. JKayan aAyAblH iC >KYprisy epexxeAepiH >XOHe OHbl >KYPridy TaKTMKACbIH
KAABINTACTbIPY KbIAMBICTbIK, MPOLIECTIH, KPUMMHAAUCTUKA MEH >XeAEeA-i3AeCTipy KbI3MEeTiHiH e3apa
BPEKETTECTIri, @3apa TOYEAAIAIri MeH e3apa 6anAaHbICbIHCbI3 MyMKiH emec. Toxipnbe xeaea-ispecTtipy
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KbIBMETi MPOLECIHAE aAblHFAH HOTMXEAEPAI KbIAMBICTBIK iCTep OOMbIHILA ADAEAAEYAE MaNAAAAHY
JKayarn aAyAblH TMIMAIAITIHE bIKMAA eTeTiHIH KyBAaHAbIPaAbI.

Makanrapa 6ypbiH KOAAQHBICTA BOAFAH KOHe Kasipri 3amaHfbl KbIAMbICTbIK, iC XKYPri3y 3aHHamachbl
TAAAQHbIM, COHbIH, HETi3iHAE YATTbIK, 3aHHAMaHbI XXETIAAIPY >KOHIHAETT YCbIHbICTAp TYXXbIPbIMAAAADI.

JKypri3siAreH 3epTTeyAep Heri3iHAe aBTopAap KPUMMUHAAMCTUKA 3ePTTEYAEP MEH 83ipAEMEAEPAE KNI
KeLl 6acTarn, KeriH ic Kyprizy HopmMaAapblHa >KaHE KbIAMbBICTBIK, iC XXYPri3y KYKbIFbl FbIAbIMbIHA ayblCaAbl
AEreH KOpPbITbIHAbIFA KeAAi. OTaHAbIK, KbIAMBICTbIK, iC XKYPri3y 3aHHaMaCbl MEH KPUMMHAAMCTMKA TapUXbl
OCbl KOPIHICTI aikbIH kepceTeAi. KbIAMBICTbIK, MPOLECC NMeH KPUMMHAAMCTMKAHbIH 63apa iC-KMMbIAbI,
©3apa TOYEAAIAIri >kaHe e3apa OanAaHbICbl HOTUMXKECIHAE BETTEeCTipy, TaHy YILUiH YCbIHY, aifaKkTapAbl
COA >XEpAE TEeKCepy >XOHe HaKTbiAay, Teprey 3KCMepuMMEHTI, anFakTapAbl cakTayfa 6epy CUSKTbl
anFaKkTapAbl aAymMeH OaiiAaHbICTbI Teprey ic-apekeTTepiHiH TybiHAQYbl MyMKiH 60AAbI. COHbIMEH KaTap,
aTaAFaH Teprey epekeTTepiHiH Aepbec 60AybIHa KapaMacTaH, OAAPAbI XKYPri3y >kayar aAblHFaHHAH KeiH
faHa MyMKiH 60AaAbl. byaaH 6acka, 3aHABIAbIK, KEMIAAIFH apTTbIPY, KbIAMbICTbIK, MPOLECKE KaTbICYLLbl
aAAMAQPAbIH KYKbIKTapbl MEH MYAAEAEPIH KOPFayAbl, COHAAM-aK, TepreyAiH TUIMAIAIMIH KaMTamachl3
eTy MakcatbiHAa KasakcTtan Pecrny6amkacbiHbiH, KBIAMBICTBIK, iC XKypri3y KOAEKCIHAE TYCiHikTemeAep
aAYy paCiMiH KepCeTeTiH epexkerepAl perrnaMeHTTey KaxkeT.

MakaAaHbIH, FbiAbIMU-8AiICTEMEAIK HeriziH KasakctaH Pecniybamnkacbitbii, KK, KP KK, coHbimeH
Katap KasakcTaHHbIH )X8HEe LeT eAAEPAIH aTaKTbl FAAbIM KPUMMHAAMCTEPIHIH eHOeKTepi KypanAbl.

TyiiH ce3aep: >kayan aAy, Teprey apekeTTepi, Teprey, Tepreyliii, KbIAMbICTbIK, KyAdAQy, ADAEAAEME,
Teprey 3KCrNepUMEHTI, KbIAMbICTBIK, iC XKYPri3y, KeAEA-I3BAECTIPY KbI3MeTi, 6eTTecTipy.
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Oco6eHHOCTH POPMHUPOBAHMS U PA3BUTUSA CAGACTBEHHbIX A€HCTBHUH,
CBSI3aHHbIX C MOAYY€HUEeM MOKa3aHU

CraTb4 NoCBSLLLEHA BOMPOCAaM COOTHOLLIEHMS YTOAOBHOO MPOLLecca, KPUMMHAAMCTUKM M ONepaTUBHO-
PO3bICKHOM AESTEAbHOCTM, MOBAMSBLUMX Ha (POPMMPOBAHME W Pa3BUTME CAEACTBEHHbIX AENCTBUMA,
CBsI3aHHbIX C MOAYYeHMeM nokasaHui. DopMrpoBaHme NpoLecCyaAbHbIX MOAOXKEHWI AOMPOCA M TaKTUKM
€ro npoBeAeHUs1 HEBO3MOXKHO 63 B3aMMOAENCTBUS, B3aMMO3aBUCHMOCTU M B3aMMOMPOHUKHOBEHUS
YrOAOBHOIO MpoLecca, KPUMMHAAMCTMKM WM OMepaTMBHO-PO3bICKHOM  AEATEAbHOCTW. [lpakTuka
CBUAETEAbCTBYET, YTO MCMOAb30BaHME PE3YAbTATOB, MOAYYEHHbIX B NMPOLLECCE ONepaTUBHO-PO3bICKHOM
AESITEALHOCTU, B AOKA3bIBAaHUM MO YrOAOBHbIM AeAaM Croco6CTBYeT apheKTUBHOCTH AOMpOca.

B cTaTbe npoaHaAM3MpPOBAHO paHee AEMCTBOBABLUEE M COBPEMEHHOE YrOAOBHO-MPOLLECCYaAbHOE
3aKOHOAAQTEAbCTBO, Ha OCHOBaHMM Yero chopMyAMPOBaHbI MPEAAOXKEHUS MO COBEPLUEHCTBOBAHMIO
HaLMOHAABHOIO 3aKOHOAQTEAbCTBA.

Ha ocHoBe NpoBeAEHHOr0 MCCAEAOBaHMS aBTOPbI MPUXOAST K BbIBOAY O TOM, UTO KPUMMHAAMCTMKA
HEPEAKO AUMAMPYET B MCCAEAOBAHUSX M pas3paboTKax, KOTOpble 3aTeM TPaHCHOPMUPYIOTCS B
npoLeccyaAbHble HOPMbl M B HAyKy YFOAOBHO-MPOLLECCYaAbHOro npasa. MCTopusi OTeyecTBEHHOro
YrOAOBHO-MPOLLECCYaAbHOIO 3aKOHOAATEAbCTBA M KPUMMHAAMCTUKM SIPKO BbICBEUMBAET 3Ty KapTHHY. B
pe3yAbTaTe B3aMMOAENCTBMS, B3aMMO3aBUCUMOCTU U B3aMMOMNPOHUKHOBEHWSI YTOAOBHOIO MpoLiecca U
KPUMMHAAMCTUKM CTAaAO BO3MO>KHbIM NMPOLLECCYaAbHOE BO3HUKHOBEHMWE TaKMX CAEACTBEHHbIX AECTBUNA,
CBS13aHHbIX C MOAYY€EHMEM MOKa3aHMI, Kak OYHas CTaBka, NPeAbSBAEHUE AAS OMO3HaHMS, NPOBepKa 1
YTOUHEHWe MOoKa3aHWI Ha MecTe, CAEACTBEHHbBIN 3KCMEPUMEHT, AEMOHMPOBAHWeE nokasaHui. MNpuuem
AAHHbIE CAEACTBEHHble AEMCTBMS «OTMOYKOBAAMCb» OT Aonpoca. B To ke Bpems, HeCMOTpS Ha ToO,
YTO yKa3aHHble CAEACTBEHHbIE AENCTBUS SIBASIOTCS CAaMOCTOSATEAbHBIMM, UX MPON3BOACTBO BO3MOXKHO
TOAbKO MOCAe Aorpoca. Kpome TOro, B LEASX MOBbIWEHUS FapaHTUil 3aKOHHOCTM, obecredeHus
3alUMTbl NMpaB M MHTEPECOB AWML, YHACTBYIOLIMX B YTOAOBHOM rMpoLecce, a Takke 3(PgeKTMBHOCTU
paccAeAOBaHUS HEOOXOAMMO pPErAaMeHTUPOBaTh B YIOAOBHO-MPOLIECCYaAbHOM KoAekce PecryGAnkum
KazaxcraH noAoXeHus, oTpakalome npoLeAypy NOAyUeHUs: 0ObICHEHMIA.

Hay4HO-METOAOAOrMUECKYI0 OCHOBY COCTaBUAM 3aKOHbI Pecnybankm Kasaxcran YK PK, YIK PK,
a TaK>Ke TPYAbl M3BECTHbIX YUYEHbIX MPOLECCYAAUCTOB M KPUMMHAAMCTOB KasaxcraHa u 3apy6HeskHbIx
CTpaH.

KAtoueBble cAOBa: MOAyUeHMe NoKa3aHMii, CAEACTBEHHbIE AEMCTBUS, PACCAEAOBAHME, CAEAOBATEAD,
YrOAOBHOE TMpPECAeAOBaHME, AOKA3aTEAbCTBO, CAEACTBEHHbIA 3KCMEPUMEHT, YrOAOBHbIA MpoLecc,
OnepaTMBHO-PO3bICKHAs AEITEAbHOCTb, OYHas CTaBKa.
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Introduction

Questions of a ratio of criminal proceedings,
criminalistics and operational search activity
constantly are in sight of scientists and practicians.
The point of view that these sciences have an
interrelation, interdependence and interpenetration
prevails. In this aspect, there is a possibility of
improvement of the legislation and increase in
efficiency of the procedure of interrogation.

Law of criminal procedure as independent
science closely connected with sciences of
criminalistics and operational search activity,
especially with the sections devoted to the theory
of proofs and procedural carrying out investigative
actions. The criminal procedure science defines
limits and the conditions of application of
criminalistic recommendations in the sphere of
criminal proceedings, competence of participants of
process of use of criminalistic means and methods.

Criminalistics science, improving policy strokes
of carrying out investigative actions, carrying out
new scientific developments, has significant effect
on law of criminal procedure and the legislation.

In turn the science of operational search activity
develops recommendations which in certain
situations predetermine the choice of policy strokes
for carrying out investigative actions.

Many policy strokes of obtaining proofs, which
are given rise by the criminalistic theory on criminal
cases, confirmed with long-term investigative and
judicial practice and recognized not contradicting
the law, led to emergence in the criminal procedure
legislation of new legal proceedings with the
corresponding regulation and filled the available
investigative actions with new contents. Many
criminalistic recommendations have been fixed
in the existing criminal procedure legislation and
became mandatory requirements of the law.

In foreign literature the following scientists
were engaged in studying of a ratio of criminal
procedure and law-enforcement activity: Ashworth
A. (Ashworth 1995: 112); R. Cross and Ph. Jones
(R. Cross and Ph. Jones. 1964: 341); Goldman R.,
Lentovska E., Frankowski S. (Goldman 2008: 210);
Puttkammer E. (Puttkammer 1965:189); Barret E.
(Barret 1965: 256); Moreland R. (Moreland 1959:
119); Fellman D. (Fellman 1958: 229) and others.

The purpose of this article consists in a
research of questions of a ratio of the criminal
proceedings, criminalistics and  operational
search activity, which influenced formation, and
development of the investigative actions connected
with obtaining evidences. Also by means of carrying

out the analysis of legal literature and the legislation
to formulate suggestions for improvement of the
national criminal procedure legislation, regulating
obtaining evidences in criminal proceedings.

Main part

Procedural provisions of the procedure of
interrogation are regulated in clauses 208-217 of
the Code of Criminal Procedure of the Republic
of Kazakhstan adopted on July 4, 2014 and which
took effect on January 1, 2015. Such detailed
regulation of interrogation was result of consecutive
reforming of the criminal procedure legislation.
Policy strokes and recommendations which were
developed by criminalistics science for the most
effective production of this investigative action,
gradually filled and enriched the rules of conducting
interrogation regulated in the criminal procedure law.
Developing eventually, procedural provisions and
tactical and criminalistic methods of interrogation
influenced emergence and development of other
investigative actions, that have not been regulated
earlier and connected with obtaining evidences
— face-to-face interrogation, presentation for
identification, check and specification of evidences
on the place, an investigative experiment, and
deposition of evidences.

The Code of Criminal Procedure of RSFSR
approved by the resolution of ARCEC (VTsIK)
of February 15, 1923 was one of the first criminal
procedure laws (The Code of Criminal Procedure
of RSFSR and the Criminal code of RSFSR 1923).
This Code of Criminal Procedure worked also in the
territory of Kazakhstan.

The above-stated law in Chapter 11 (Brining a
charge and interrogation of the defendant) in Articles
134-140 and Chapter 13 (interrogation of witnesses
andexperts)inclauses 162-174regulatedinterrogation
as investigative action.

Many policy strokes and recommendations
developed by criminalistics science found the
procedural reflection in this Code of Criminal
Procedure of RSFSR.

So, for example, interrogation of the defendant
has to be made not later than 24 hours on his
appearance or delivery, or obtaining data on his
detention (clause 134); the investigator has to take
measures to that defendants on the same case could
not communicate among themselves (clause137);
witnesses have to be interrogated separately from
each other (clause 162), etc.

This law specified in clause 137 states: “in
case of need, the investigator suits face-to-face
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interrogation between defendants and also between
defendants and the witness”. However, in spite
of the fact that the face-to-face interrogation was
recognized as investigative action, in the criminal
procedure law the order of its carrying out is not
regulated. Such situation was explained by the fact
that the face-to-face interrogation was considered as
a kind of interrogation.

On July 22, 1959 the Code of Criminal Procedure
of the Kazakh SSR was adopted, which is put into
operation since January 1, 1960.

The specified law made significant changes
and additions to the norms regulating an order
of interrogation and other investigative actions
connected with obtaining evidences.

Many policy strokes and recommendations
developed by criminalistics were regulated in the
relevant articles of the Code of Criminal Procedure
of the Kazakh SSR. In particular, the clause 149,
regulating an order of conducting interrogation
of the witness, indicated the ban of statement of
leading questions; the clause 163, regulating an
order of conducting interrogation of the defendant,
a duty of the investigator to begin interrogation of
the defendant with clarification of its relation to the
brought charge, etc.

In difference from the Code of Criminal
Procedure of RSFSR of 1923, the criminal procedure
law of the Kazakh SSR regulated the order and the
procedure of carrying out face-to-face interrogation.

The regulation of the evidences received during
presentation for identification became one more
innovation of the Code of Criminal Procedure of the
Kazakh SSR. It should be noted that in the specified
law presentation for identification was considered
not as independent investigative action, and as a
kind of interrogation. Clause 154 of the Code of
Criminal Procedure of the Kazakh SSR regulated
interrogation at identification. Such position of the
criminal procedure law caused scientific discussions.
In various works on criminalistics procedural and
tactical procedures of presentation were developed
for identification as independent investigative action
(Kocharov 1955: 185; Tsvetkov 1962:190). The
master’s thesis of Ginzburg A.Ya. in 1965 and his
subsequent works was devoted to a research on this
problem.

The Code of Criminal Procedure of the
Republic of Kazakhstan adopted on December 13,
1997 regulated presentation for identification by
independent investigative action in Chapter 28,
clauses 228, 229.

Presentation for identification, undoubtedly, is
independent investigative action proceeding from the
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purposes, psychological essence, tactics of carrying
out and a legal regulation. The purpose of carrying
out identification consists finally in identification
of the shown object. The investigator in this case
seek to establish whether the shown object is the
same, which identifying person observed earlier in
connection with the investigated event. The purpose
ofiinterrogation should be considered as obtaining full
and objective information from interrogated person
about circumstances, characteristics of the identity
of the comitted, defendant, victim, relationship
between them and all other circumstances which
are subject to establishment on criminal case. In
psychological aspect the essence of identification
consists in recognition by identifying person of
earlier perceived object. The evidences given at
interrogation is the information proceeding from
interrogated person and being reproduction known.

It is necessary to add that obtaining information
by means of interrogation on the same facts can
be numerous. From a position of criminalistic
tactics it will be important reception of ensuring
completeness of information or exposure in a
lie. Obtaining information at interrogation, if
necessary, is followed by the policy strokes directed
to activization of associative communications
by statement of questions, reminders of facts of
common knowledge, display of separate documents,
objects, etc. Presentation for identification of the
same object to one identifying person — is the single
act. Information at recognition or not recognition of
an object received in the course of presentation for
identification on contents is very limited (according
to the purpose of this legal proceeding), owing to
what there are no such ample tactical opportunities
here as at interrogation, and memories in this case
will lead various policy strokes of “revival” to
prompting of desirable result, that is inadmissible.

Verification of evidences on the place (Article
1301 of the Code of Criminal Procedure) became
one more new investigative action, entered into the
Code of Criminal Procedure of the Kazakh SSR by
the Decree of Presidium of the Supreme Council of
Kaz. SSR on August 30, 1965.

It should be noted that this investigative action
in practice already took place as interrogation on the
crime scene, and it was carried out based on articles
regulating interrogation. The tactical recommenda-
tions of production of verification evidences on the
place were considered on pages of the legal press
long ago. In particular, R.S. Belkin, speaking about
essence of check and specification of evidences on
the place, included in it showing by the defendant or
witness of the certain place connected with a crime



KanA.G. et al.

event; the story about the actions made on this place
and sometimes demonstration of some actions (Bel-
kin 1961: 25).

Procedural regulation in the criminal procedure
law of the specified investigative action was prac-
tical need as, in fact, interrogation and verification
of evidences on the place are the two different in-
vestigative actions differing from each other on the
purposes, maintenance, policy strokes, though they
have much in common. The fact that check and
specification of evidences on the place as legal pro-
ceeding arose and separated from interrogation does
not raise doubts. This conclusion is confirmed by the
following circumstances: first, check and specifica-
tion of evidences found the procedural reflection in
the law much later, than interrogation; secondly, a
basis in both investigative actions is process of ob-
taining evidences; thirdly, when carrying out the
specified investigative actions similar policy strokes
and recommendations are used; fourthly, check and
specification of evidences cannot be carried out if it
was not preceded by interrogation (so, for example,
if the suspect refused evidence, then checks and
specification of its evidences are out of the ques-
tion).

The basis of this investigative action is made by
elements of interrogation and survey: evidence in the
form of the free story, survey of the place specified
by the person and inquiry in the form of statement of
questions and making answers. Evidences are given
with a binding to a concrete on-scene situation and
can be followed by the instruction on certain objects
and traces and also demonstration of certain actions.
After statement of evidences and demonstration of
actions, the person whose testimonies are checked
during check and specification of evidences on the
place, can be asked questions. In this view check
and specification of evidences is as close as possible
to interrogation.

At the same time, check and specification
of evidences on the place should not be mixed
with interrogation on the place. So, adoption by
the investigator of the decision on conducting
interrogation on the scene, is the policy stroke
directed to revival of memory of the interrogated
person and by that obtaining full and objective
evidences. Besides, interrogation on the place can be
made repeatedly or in addition in cases when there is
a need for specification or addition of evidences for
circumstances of the investigated case, given earlier.
Check and specification of evidences on the place,
as a rule, is not made repeatedly or in addition.

According to wus, investigating questions
of interrelation of criminal proceedings and

criminalistics, it should be noted that the procedure
of carrying out this investigative action, can be
complemented with situation, concerning duty of
the witness and the victim to give truthful evidences.

According to Article 257 of the Code of
Criminal Procedure of the Republic of Kazakhstan
check and specification of evidences on the place
is that earlier interrogated person reproduces a
situation and circumstances of the studied event on
the place; finds and specifies the objects, documents,
traces important for business; shows certain actions;
shows what role in the studied event was played
by these or those objects; pays attention to changes
in a situation of the place of an event; concretizes
and specifies the former evidences. Check and
specification of evidences begin with the offer to
interrogated person voluntarily to specify a route
and the place where its evidences will be checked.
After statement of evidences and demonstration of
actions the person whose testimonies are checked
can be asked questions. Any other interventions in
these actions and leading questions are inadmissible.
Besides, also other provisions regulating an order of
conducting check and specification of evidences on
the place are fixed.

The above-stated investigative action is applied
as to suspects and defendants, so to witnesses and
victims. Considering stated, in our opinion, it is
expedient in Article 257 of the Code of Criminal
Procedure of the Republic of Kazakhstan, regulating
check and specification of evidences on the place,
to enter the norm warning about criminal liability
for giving obviously false testimonies of the witness
or the victim, whose indications are checked and
specified during this investigative action and also
explaining the right not to testify against itself, the
spouse (spouses) and the close relatives, and priests
— against trusted in them on a confession.

The expediency of introduction of the above-
stated provision in Article 257 of the Code of
Criminal Procedure of the Republic of Kazakhstan
is defined by the following. First, check and
specification of evidences on the place is independent
investigative action, which is the base for process
of obtaining evidences. Secondly, establishment of
new actual data is one of the purposes of check and
specification of evidences on the place, according to
Part 1 of Article 257 of the Criminal Procedure Law.
Thirdly, results of this investigative action forms
protocol, which according to Article 111 of Part 2
and Article 119 of the Code of Criminal Procedure
of the Republic of Kazakhstan is a source of proofs.

The argument that the person whose evidences
will be checked and specified during the specified
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investigative action, hase been already warned
about criminal liability for giving obviously false
testimonies during interrogation before, cannot be
taken into account proceeding from the aforesaid.

Besides, it should be noted that interrogation
precedes not only to conducting check and
specification of evidences on the place, but also
face-to-face interrogation, and to presentation for
identification. In the analysis of articles, regulating
carrying out the specified investigative actions,
it is visible that before carrying out face-to-face
interrogation and presentation for identification,
earlier interrogated persons (if it is the witness or the
victim) are warned about criminal liability (Article
218 of Part 3 and Article 230 of Part 4 of the Criminal
Code of Kazakhstan), in spite of the fact that they
have been warned about criminal liability for giving
obviously false testimonies during interrogation. It
is caused by the fact that in all specified investigative
actions process of obtaining evidences is used, in
this regard a warning of criminal liability for giving
obviously false testimonies is obligatory at their
carrying out.

On the basis of stated, it is offered to enter
addition into Article 257 of the Code of Criminal
Procedure of the Republic of Kazakhstan — Part
4-1 in the following edition: «If the person, whose
evidences are being checked and specified is the
witness or the victim, then before investigative
action he has to be warned about criminal liability
for giving obviously false testimonies and also he
is explained the right not to testify against itself, the
spouse (spouses) and the close relatives, and priests
— against trusted in them on a confession».

Introduction of new investigative actions,
changes and additions to the criminal procedure law
was necessary, in connection with requirement of
practice of investigation of criminal cases.

Thus, gradual development of procedural
provisions and criminalistic = methods of
interrogation, affected the emergence and the
subsequent development of other investigative
actions connected with obtaining evidences, which
have not been regulated before: face-to-face
interrogation, presentation for identification, check
and specification of evidences on the place, an
investigative experiment, deposition of evidences.

Formation of procedural provisions of
interrogation and tactics of its carrying out is
impossible without interaction, interdependence
and interpenetration of criminal proceedings,
criminalistics and operational search activity.

Practice demonstrates that use of the results
received in the course of operational search activity
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in proof on criminal cases promotes the effectiveness
of interrogation.

Legal basis of use of the materials received
in the course of operational search activity at
interrogation is the law of RK «About Operational
Search Activity», Criminal procedure and Criminal
codes of RK.

According to Article 1 of the Law of RK «About
Operational Search Activity» of September 15, 1994,
operational search activity represents the evidence-
based system of the disclosed and secret operational
search, organizational and administrative actions
which are carried out according to the legislation of
the Republic of Kazakhstan, by specially authorized
public authorities within the competence for
protection of life, health, the rights, freedoms and
legitimate interests of citizens, property, safety of
society and the state from criminal encroachments
and also from prospecting subversive activities of
special services of the foreign states and international
organizations.

According to Part 2 of Article 14 of the
specified law, the materials received as a result
of conducting investigation and search operations
before their turning in the form provided by the
criminal procedure legislation or in the absence
of an opportunity to enter them into criminal
proceedings, do not attract any legal consequences
and are not the basis for restriction of the rights,
freedoms and legitimate interests of natural and
legal entities.

According to the Law of RK «About Operational
Search Activity», the materials received in the
course of operational search activity can be used
for preparation and implementation of investigative
actions and conducting investigation and search
operations according to prevention, suppression and
disclosure of criminal offenses and also as proofs on
criminal cases.

Thus, use of results of operational search activity
is applied as by preparation, and directly during
interrogation.

During preparation for interrogation the
information obtained as a result of carrying out
operational search activity is used by the investigator
for interrogation scheduling. So, the investigator,
knowing about a way of commission of crime; the
tricks used for its concealment; the line of conduct
chosen by interrogated person; his communications;
the list of participants of criminal group and many
other things, become known in result of OSA, will
make that plan of interrogation and to carry out the
choice of those policy strokes which are necessary
for successful conducting interrogation.
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Besides, information obtained as a result of
conducting investigation and search operations
helps to make to the investigator the proceeding
decision on criminal case. For example, the
investigator, owning the specified data, for the
purpose of obtaining more effective results, makes
the decision on the place and time of interrogation,
its participants, use of technical means, etc.

Use of the data received in the course of
operational search activity at interrogation also
is expedient and necessary. During interrogation,
the investigator, possessing the above-stated
information, can create at interrogated belief that he
knows of the mechanism of the committed crime,
its participants and other facts of the case; about
presence at the investigation of sufficient proofs of
fault interrogated, etc.

When conducting interrogation the materials
received during investigation and search operations
can be used also as material evidences and
documents. What the investigator during conducting
interrogation, can show to interrogated person,
can be for example: pictures, sound and video,
schemes, drawings, images and also other objects
or documents received as a result of carrying out
operational search activity.

If data were received from the person, rendering
assistance on a confidential basis, then investigator
has to take measures for nondisclosure of this
source of information. For conspiracy, during
interrogation it is unacceptable direct operating by
the data obtained from the above-stated source. In
such cases it is obviously possible to cipher origin
of information obtained from the person, carrying
out assistance to law enforcement agencies on
a confidential basis. For example, if a group of
persons is connected to the case, then it is possible,
using the data received in the operational way,
to vary policy strokes so that interrogated person
had an impression that information interesting the
investigation was obtained from any of accomplices
of crime.

Thus, use of the materials received in the course
of operational search activity promotes both the
effectiveness of interrogation, and investigation in
general.

Obtaining the data necessary for disclosure
and investigation of crimes is carried out not only
by means of interrogation, but also during such
operational search action as examination.

Questions of aratio of interrogation, examination
and receiving an explanation are of scientific interest
and systematically rise in legal literature.

According to Patashkov S.V., Chokin Zh.M. and
Kaymuldinov E.E., the community of interrogation
and examination consists in the following:

First, both examination, and interrogation follow
from the requirement of the law.

Secondly, examination and interrogation carry
out specially on that authorized bodies of inquiry,
investigation and others to which fight against crime
is assigned.

Thirdly, unity of tasks: and as a result of holding
examination and interrogation the important
information on the facts, circumstances and faces
important for crime prevention and search of
criminals is obtained (Patashkov 2002: 259).

Between interrogation and examination there is
also a number of essential distinctions of procedural,
tactical and organizational character.

1. Examination as an operational search event can
be held both before initiation of legal proceedings,
and after its initiation and also regardless of crime
fact.

Interrogation is conducted only after initiation
of legal proceedings, and only on the circumstances
important for criminal case.

2. Any citizens, authentically or presumably
having data representing value for performance of
the tasks assigned to the bodies, which are carry-
ing out operational search activity, are subject to
examination. The concrete rights of the interviewed
persons remain independent that creates certain dif-
ficulties, and in order to avoid errors, the conflicts,
violations of legality it is necessary to act on the ba-
sis of the approved organizational and tactical provi-
sions.

Only those persons who have the procedural
status provided by the criminal procedure law (the
victim, the witness, the suspect, the defendant, the
expert) are subject to interrogation. The rights of
specified persons are accurately regulated by the
criminal procedure law.

3. Survey can be conducted publicly or secretly
(secretly from others). In both cases true purposes
of a conversation with interviewed person can be
hidden from him, that is the policy stroke of the «ci-
phered» examination is applied.

Interrogation is an element of criminal proceed-
ings, which is carried out on the basis of competi-
tiveness and publicity therefore results of interroga-
tion finally cannot be secret.

4. Examination can be carried out orally, with-
out official fixing of results, or can be recorded in
writing (an explanation, the official report, the refer-
ence).
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Features of formation and development of the investigative actions connected with questioning

Interrogation has the specific procedure of fixing
of results according to the Code of Criminal Proce-
dure (Ginzburg 2005: 40).

In the Code of Criminal Procedure of the Re-
public of Kazakhstan and other regulations there is
no definition of examination. Besides, they do not
regulate an order of holding examination and receiv-
ing an explanation, its form and content.

If to consider an order and structure of interro-
gation, then it is visible that it is in details regulated
in the criminal procedure law. So, before interroga-
tion biographical and other data of interrogated per-
son are established, his attitude towards participants
of process, his rights and duties are explained, con-
cerning the victim and the witness -warning of crim-
inal liability for refusal and evasion from evidence
and also for giving obviously false testimonies is
made. Also, the criminal procedure law orders to
interrogate the person separately from other persons
which are subject to interrogation, the ban on lead-
ing questions is established, the possibility of fixing
of interrogation by scientific and technical means,
etc. is provided.

If to consider an order and structure of an expla-
nation, then there are no provisions about it in the
criminal procedure law and other regulations.

Conclusion

Thus, on the basis of the above, it is possible to
conclude the following conclusions.

1. The criminalistics quite often is in the lead
in research and development, which then are
transformed to the legal procedure and to science of
law of criminal procedure. The history of the domestic
criminal procedure legislation and criminalistics
brightly highlights this picture. As a result of
interaction, interdependence and interpenetration
of criminal proceedings and criminalistics
procedural emergence of such investigative actions

connected with obtaining evidences as face-to-face
interrogation, presentation for identification, check
and specification of evidences on the place, an
investigative experiment, deposition of evidences
became possible. And these investigative actions
“gemmated” from interrogation. In too time in spite
of the fact that the specified investigative actions are
independent, their production is possible only after
interrogation.

2. It is expedient to complete procedural
regulation of check and specification of evidences
on the place with the provision connected with
a duty of the witness and victim to give truthful
evidences. It is proved by the fact that the specified
investigative action is applied as to suspects and
defendants, and witnesses, the victims. The witness
and the victim, unlike the suspect and the defendant,
are obliged to give truthful evidences, irrespective
of investigative action in which they participated
and gave evidences (interrogation, face-to-face
interrogation, presentation for identification, check
and specification of evidences on the place).

In this regard it is offered to enter addition into
Article 257 of the Code of Criminal Procedure of the
Republic of Kazakhstan — Part 4-1 and to state in the
following edition: “If the person, whose evidences
are being checked and specified is the witness or the
victim, then before investigative action he has to be
warned about criminal liability for giving obviously
false testimonies and also he is explained the right
not to testify against itself, the spouse (spouses) and
the close relatives, and priests — against trusted in
them on a confession”.

3. For increase in guarantees of legality, ensuring
protection of the rights and the interests of the
persons who are involved in criminal proceedings
and also the effectiveness of investigation it is
necessary to regulate the provisions reflecting the
procedure of receiving explanations in the Code of
Criminal Procedure of the Republic of Kazakhstan.
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