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OF CRIMINAL PROSECUTION

Article is devoted to a research of the moment of the beginning of criminal prosecution, determi-
nation of its features and the legal nature. On the basis of the conducted research the main theoretical
approaches to definition of the moment of the beginning of criminal prosecution in criminal procedure
are analysed. The analysis of special legal literature allows to allocate several main positions concerning
the beginning of criminal prosecution. A number of scientists considers that the beginning of criminal
prosecution is initiation of legal proceedings (in Kazakhstan — registration of a statement (messages, the
official report) about criminal offense in the Unified register of pre-judicial investigations or production
of the first urgent investigative action); others — from the moment of emergence in criminal case of the
particular person (the suspect or the defendant); the third — from the moment of application concern-
ing the person of measures of procedural coercion. The author’s position concerning the beginning of
criminal prosecution makes a start from the moment of detection of signs of criminal offense which can
be found out including during operational search activity, in this regard, production of the investiga-
tion and search operations directed to identification and disclosure of crimes testifies to the beginning
of production of criminal prosecution. Thus, establishment of illegal act, namely its identification and
suppression, can be carried out also during investigation and search operations within the Law of the
Republic of Kazakhstan “About Operational Search Activity”. Considering the above, the conclusion is
drawn that criminal prosecution not always has procedural character. Besides, in article suggestions for
improvement of the criminal procedure legislation in this sphere are formulated.

The scientific and methodological basis was made by laws of the Republic of Kazakhstan, the Code
of Criminal Procedure of the Republic of Kazakhstan and also works of the known scientific protsessualist
of Kazakhstan and foreign countries.

Key words: Criminal prosecution, charge, investigation, the suspect, the defendant, the body con-
ducting criminal procedure, measures of procedural coercion, criminal offense, operational-investigative
activity, criminal procedure law.
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KbIAMBICTbIK KyAQAQyAbIH, 6aCTaAyblH aHbIKTay MacCeAeAepi

MakaAa KbIAMbICTbIK, KyAaAayAblH 6acTaAy COTiH 3epTTeyre, OHblH, epeKLIEAIKTEPI MEH KYKbIKTbIK,
TabuFaTbIH aHbIKTayFa apHaAraH. >KyprisiAreH 3epTTey Heri3iHA€ KbIAMBICTbIK, MPOLIECTE KbIAMbICTbIK,
KyAaAayAblH 0acTaAy COTIH aHbIKTAYAbIH HEri3ri TEOPUSIAbIK, TOCIAAEPI TaAAaHAbL. ApHambl 3aH
9AEOMeTTEPIH TaAAQY KbIAMBICTBIK, KYAaAayAblH 6aCTaAyblHa KaTbICTbl GipHELLIE HEri3ri yCTaHbIMAAPAbI
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anKbIHAQYFaMYMKIHAIK 6epeai. bipkaTap FaAbIMAAP KbIAMBICTbIK, KYAQAQYAbIH 6aCTaAybl AEM K bIAMbICTbIK,
ic ko3rayabl (KasakCTaHAQ — KbIAMBICTbIK KYKbIK, OY3YLIbIABIK, TypaAbl apbi3abl (xabapAamatbi,
GasHaTTbl) COTKA AENMIHr TepreyaiH OipbiHFai Ti3iAiMiHAE Tipkey He GipiHLI Ke3eK KyTTipMelTiH
Teprey apeKkeTiH XYypri3y); 6ackarapbl — KbIAMBICTbIK, iCTE€ HAKTbl aAaM (CE3iKTI Hemece abiMTaAyLbl)
namaa 6oAraH caTTeH 6acTan; yLiHWiAepi — aaamFa KATbICTbI iC XKYPri3yiAik MaxKOypAey LiapaapbiH
KOAAQHFaH COTTeH 6acTanaabl Aen caHanmAbl. KbIAMBICTbIK KyAaAayAblH 6GaCTaAyblHa KATbICTbl aBTOPABIK,
MO3ULMS KbIAMBICTBIK, KYKbIK, OY3YLUbIAbIK, GEAriAEpi aHbIKTaAFaH, OHbIH IlIIHAE >XEAeA-i3AeCTipy
KbI3MeTi 6apbICbIHAQ aHbIKTAAYbl MYMKiH, OCbIFaH 6alAQHbICTbI KbIAMBICTAPAbI aHbIKTayFa XKoHe allyFa
GarblTTaAFaH XXeAEA-I3AECTIPY iC-LapaAapbIH XXYPri3y KbIAMBICTbIK, KYAQAQYAbI XKYPri3yAiH 6acTaAraHbiH
KyaAaHAbIpasbl. OcblAanlla, KYKbIKKa KApCbl 9PEKETTi aHbIKTay, aTan anTKaHAQ OHbl aHbIKTAy >KeHe
SKOABIH KECY ©KEAEA-IBAECTIPY KbI3MeTi Typaabl» KasakctaH PecriyGAmKkachl 3aHplHbiH, WeHOepiHAe
SKEAEA-IBAECTIPY ic-liaparapbl GapbICbIHAA Ad >KY3ere acbipbiAybl MyMKiH. XKOoFapblAa alThIAFAHAQPADI
eckepe OTbIPbIM, KbIAMBICTbIK, KYAAAQy 9pYaKbITTa MPOLECCYaAAbIK cunaTka ue 6oAa Gepmenai aAereH
KOPbITbIHABI >kKacaAAbl. COHbIMEH KaTap, MakaAaAa OCbl CAAQAAFbl KbIAMBICTBIK, iC KYPri3y 3aHHamachblH
SKETIAAIPY 6OMbIHLLIA YCbIHbICTAP TY>KbIPbIMAAAFAH.

MakaAaHbIH, FbIAbIMM-BAICTEMEAIK Heri3iH KasakctaH PecnybamkacbiHbiH, 3aHaapbl, KPP KIIK,
COHbIMeH KaTap KasakCTaHHbIH >KOHe LWeT eAAEpPAIH aTakTbl FAaAbIM MPOLECCYAAUCTEPIHIH eHbeKTepi
KypanAbl.

TyiiiH ce3Aep: KbIAMBICTbIK, KyAaAay, ambinTay, Ce3iKTi, aibIMTaAyLbl, KbIAMbBICTbIK, iC >KYPri3yLui
opraH, ic >ypri3ywiAik mMa>x6ypAey wapaAapbl, KbIAMbBICTbIK, KYKbIK 6GY3YLIbIAbIK, >XEAEA i3AeCTipy
KbI3METi, KbIAMBICTbIK, iC )KYPri3y 3aHHamachbl.
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K Bonpocy 06 onpeaeAeHnMn HavaAa yroAOBHOIO MpecAeAOBaHM S

CraTb9 MOCBSLLEHA MCCAEAOBAHMIO MOMEHTA HayaAa YrOAOBHOIO MPECAEAOBaHMS, OMNPEeAEAEHUIO
ero oco6eHHOCTEN 1 NPaBOBOM NMPUPOAbI. Ha 0CcHOBE MPOBEAEHHOIO MCCAEAOBAHMS NMPOAHAAU3MPOBAHbI
OCHOBHble TeopeTUYecKMe MOAXOAbl K OMPEAEAEHMIO MOMEHTA HauaAa YrOAOBHOIO MPeCAeAOBaHMS
B YrOAOBHOM rMpouecce. AHaAM3 CMeLMaAbHOM IOPUAMYECKON AMTEPATYpPbl MO3BOASET BbIAEAUTH
HECKOAbKO OCHOBHbIX MO3WMLUMIA OTHOCUTEABHO HauaAa YrOAOBHOIO MpecAeAOBaHMS. Paa  yueHbix
CUMTAIOT, UYTO HAYaAOM YrOAOBHOIO MPECAEAOBAHUS SBASETCS BO3OYXXAEHME YrOAOBHOTO AeAd (B
KasaxctaHe — perucrtpaums 3asBaeHusi (coobuieHusi, panopta) 06 YrOAOBHOM MpaBOHapYyLLEHWM
B EAMHOM peecTtpe AOCYAEOHBIX PACCAEAOBAHWMIA AMOO MPOM3BOACTBO MEPBOrO  HEOTAOXKHOIO
CAEACTBEHHOIO AENCTBUS); APyrMe — C MOMEHTa MOSIBAEHWS B YTOAOBHOM A€Ae KOHKPETHOro Auua
(MOAO3PEBAEMOrO MAM OOBMHSIEMOrO); TPETbM — C MOMEHTA MPUMEHEHWS B OTHOLLEHWU AMLA
Mep MPOLECCYaAbHOrO MPUHY>KAEHWS. ABTOPCKash MO3MUMS OTHOCUTEABHO HayaAa YrOAOBHOIO
NPecAeAOBaHMS OTTAAKMBAETCSl OT MOMEHTa 0GHAPY KeHWsl MPU3HAKOB YTOAOBHOIO MpaBOHapYLLEHMS,
KOTOpble MOryT ObiTb OGHAPY>KeHbl, B TOM YMCAE M B XOAE OMEepaTMBHO-PO3bICKHOW AESITEALHOCTH,
B 3TOM CB$SI3W, MPOM3BOACTBO OMEPaTUBHO-PO3bICKHBIX MEPOMPUATUIA, HAMPaBAEHHbIX Ha BbISIBAEHWE
M pacKpbiTUe NPECTYNAEHNN CBMAETEAbCTBYET O HauaAe MPOU3BOACTBA YTOAOBHOIO NMpecAeAOBaHMS.
Takrm 06pa3oMm, YCTaHOBAEHME MPOTUBOMNPABHOIO AESHUS, 3 UMEHHO €ro BbISIBAEHWE U MpeceveHue,
MO>KET OCYLLIECTBASITHCS M B XOAE OMNepPaTUBHO-PO3bICKHBIX MEPOMPUSTUIA B pamkax 3akoHa Pecry6Amkm
Kazaxcran «O6 onepaTvBHO-PO3bICKHON AESTEABHOCTU». YUMUTbIBAsS BbILIEU3AOXKEHHOE, CAEAAH BbIBOA
0 TOM, UTO YrOAOBHOE MPECAeAOBaHME He BCeraa HOCUMT MpoLecCyaAbHblii xapakTep. Kpome Toro,
B CTaTtbe CGOPMYAMPOBaHbI MPEAAOXKEHMS MO COBEPLUEHCTBOBAHMIO YrOAOBHO-TPOLLECCYAAbBHOIO
3aKOHOAAQTEAbCTBA B AaHHOM cdepe.

Hay4HO-METOAOAOrMUECKYI0 OCHOBY COCTaBUAM 3aKOHbI Pecnybankm KasaxcraH, YTK Pecny6amku
KazaxcTaH, a Tak>ke TPYAbl M3BECTHbIX YUeHbIX-MpoLeccyaancToB KasaxcraHa 1 3apy6eskHbiX CTpaH.

KAtoueBble CAOBa: yroAOBHOE MpecAeaOBaHve, OOBUMHEHME, pacCAeAOBaHME, MOAO3PEBAEMbIN,
O0OBMHSIEMbIN, OpraH, BEAYLIMIA YrOAOBHbIM MPOLECC, MepPbl MPOLECCYAAbHOrO MPUHYXKAEHUS,
YrOAOBHOE TMpaBOHapyLUeHWe, OnepaTMBHO-PO3bICKHAS AESTEeAbHOCTb, YFOAOBHO-NPOLLECCYaAbHOE
3aKOHOAAQTEAbCTBO
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Introduction

Inclusion in the criminal procedure legislation
of such category as “criminal prosecution” created
prerequisites for registration in law of criminal
procedure of the new legal institute regulating an
order of the accusing activity which is carried out by
the party of charge of the relation of the suspect, the
defendant that provided to protsessualist an occasion
to begin to use actively the concept “institute of
criminal prosecution” (Enikeev 2000: 131).

Realization of the problems of criminal
procedure regulated by Article 8 of the Code of
Criminal Procedure of the Republic of Kazakhstan
is impossible without ensuring function of criminal
prosecution. Criminal prosecution, being one of the
main functions of criminal trial, sets all criminal trial
in motion, determines contents and the direction
of pre-judicial investigation by particular criminal
case.

Atthe same time, the term “criminal prosecution”
has ambiguous understanding, both in the theory of
criminal procedure, and in the criminal procedure
legislation.

According to the Code of penal procedure
of the Republic of Kazakhstan of 2014 criminal
prosecution is defined as procedural activity, carried
out by the party of charge for the establishment of
the act prohibited by the criminal law, and which
made his faces, guilts of the last in commission of
criminal offense and also for ensuring application
to such person of punishment or other measures of
criminal influence (Paragraph 22 of Article 7 of the
Code of Criminal Procedure of RK).

The purpose of this article consists in a
research of the moment of the beginning of
criminal prosecution, determination of its features
and the legal nature. The analysis of the main
theoretical approaches to definition of the moment
of the beginning of criminal prosecution in criminal
procedure.

Results of researches demonstrate that the
beginning of criminal prosecution is the moment
of detection of signs of criminal offense. Besides,
implementation of criminal prosecution for
appropriate authorities and public officials (the
prosecutor, the head of investigative division, the
investigator, body of inquiry, the head of body
of inquiry and the investigator) is a procedural
duty, and for the victim (the private accuser), the
civil claimant, their lawful representatives and
representatives — a procedural law.

ISSN 1563-0366
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Main part

In legal literature definition of the moment
of the beginning of criminal prosecution remains
debatable.

In foreign literature such scientists as were
engaged in studying of criminal prosecution:
Skorzewska-Amberg M. (Skorzewska-Amberg M.
2017: 67-86); Gordon S., Ford R. (Gordon. 2001:
185); Le Guernic C., Legay A. (Le Guernic 2017:
80); Viano E.C. (Viano 2017: 3-22); Tahir R. (Tahir
2017: 287-310); Gupta B.B., Arachchilage N.A.
G., Psannis K.E. (Gupta 2017: 1-21); Jakobsson
M. (Jakobsson 2016: 1-3); Kethineni S., Cao Y.,
Dodge C. (Kethineni 2017: 1-21); Kott A. (Kott
2014: 1-13), etc.

At the same time, the question of the moment
characterizing the beginning of criminal prosecution
is not only terminological as it can seem at first
sight. It has great theoretical and practical value.
As in practice such phenomenon as production of
the investigative actions directed to collecting of
proofs which demonstrate further to commission
of socially dangerous act by the particular person
before presentation of charge to it that leads actually
to deprivation of such persons of a right of defense
is rather widespread.

The analysis of references, allows to mark out
the following main points of view on the matter.

The first: the beginning of criminal prosecution
is initiation of legal proceedings (in Kazakhstan —
registration of a statement (messages) about criminal
offense in the Unified register of pre-judicial
investigations or production of the first urgent
investigative action); the second is the moment
of emergence in criminal case of the particular
person (the suspect or the defendant); the third —
the application moment concerning the person of
measures of procedural coercion.

Supporters of the first direction are:

— M.A. Cheltsov who applies the term “initiation
of criminal prosecution” andtreatsitas ‘... prosecution
not only individual and defined already accused, but
also the unknown even at the time of excitement in
the presence of a possibility of its definition in the
future” (Cheltsov 1937: 28.). M.A. Cheltsov writes
about the initial moment of criminal procedure: “This
initial moment of process also is initiation of criminal
prosecution. We understand as it the procedural act
of the appropriate public authority in which the last
establishes existence in a certain event of signs of
a criminal offense and therefore decides to begin
criminal prosecution”;
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— Z.Z. Zinatullin and T.Z. Zinatullin according
to whom, “criminal prosecution begins with the
moment of initiation of legal proceedings and takes
place throughout criminal proceeding, in all stages
of criminal procedure that is until the weight of
evidence suggests a certain person guilty of crime
execution and deserving application to it this or that
measure of criminal sanction which is subject to
departure” (Zinatullin 1997: 79);

— V.I. Rokhlin who reflected in the works that
“criminal prosecution begins with initiation of legal
proceedings” (Rokhlin 1971: 167).

Among the supporters of the second approach
considering by the initial moment of criminal
prosecution — emergence in criminal case of the
suspect or defendant, it is possible to call:

— A.B. Solovyova and N.A. Yakubovich who
specified that function of criminal prosecution
is implemented at initiation of legal proceedings
against the particular person, his detention,
application of a measure of restraint, criminal
prosecution and also by production according to
the judgment of the investigative actions limiting
constitutional rights of suspects and defendants. At
initiation of legal proceedings upon crime, the initial
moment of criminal prosecution is conducting the
first legal proceeding connected with application
of the specified measures of procedural coercion
(Solovyov 1996: 78);

— A.G. Haliulin according to whom, “criminal
prosecution can begin also before brining a charge
when the person is put in position of the suspect.
And this moment, — according to his point of
view, — demands specification as the moment of
the beginning of criminal prosecution in the form
of suspicion” about what it is necessary to issue
the separate decree on involvement of the person
offered them as the suspect. If criminal case is
brought concerning the particular person, then in
this case criminal prosecution will coincide with
crime investigation as already from the moment of
initiation of legal proceedings investigation has the
purposeful character connected with proof of fault
of the person who is the suspect (Haliulin 1997:
223);

— P.I. Tarasov-Radionov, S.A. Golunsky and
M.S. Strogovich according to whom, criminal pros-
ecution begins and conducted only concerning the
certain person accused of crime execution. Initia-
tion of criminal case can take place concerning the
fact, crime events when the person which is subject
to criminal prosecution for its commission can still
not be known (Tarasov-Rodionov 1948: 129; Gol-
unsky 1946: 82; Strogovich 1946: 511). In particu-

lar, M.S. Strogovich defined criminal prosecution
as «activity of the investigator (or body of inquiry)
and the prosecutor concerning the certain person
brought to trial as the defendant directed to exposing
this person in crime execution, to prove his guilt, to
provide application to it just deserts... Therefore, the
act of initiation of criminal prosecution is the act of
involvement of a certain person to matter in quality
of the defendant» (Strogovich 1946: 511).

— F.N. Bagautdinov according to whom, crimi-
nal prosecution is directed against the persons hav-
ing legal status of the defendant or suspect. “Re-
spectively there is no criminal prosecution literally
this word when the person who committed a crime,
or suspected of its commission is not identified. At
the same time investigation is anyway made, the
investigation collects proofs which, perhaps, in the
future can initiate criminal prosecution concerning
any person. Therefore it is possible to speak only
about its preparation, about creation of necessary
conditions for the subsequent criminal prosecution”
(Bagautdinov 2002: 156).

The called “preparatory” activity in legal litera-
ture is offered to be called at the legislative level
“taking measures to ensuring criminal prosecution”.
“Taking measures to ensuring criminal prosecu-
tion — the procedural activity which is carried out
by public authorities and public officials, from the
moment of obtaining the message about crime for
establishment of an event of crime and the person, it
made” (Alexandrov 2002: 57).

Among supporters of the third direction, it is
possible to mark out L.I. Malakhova who claims
that criminal prosecution begins with the moment
of acceptance by the body conducting criminal
procedure, decisions on restriction of the rights of the
citizen for ensuring its exposure in crime execution
or from the moment of their actual restriction in the
same purposes (Malakhova 2003: 25).

Certain  authors consider that criminal
prosecution is procedural activity and as procedural
activity begins with the moment of initiation of legal
proceedings, and by the legislation of Kazakhstan
from the moment of registration of a statement
(message) about criminal offense (Article 179 of
the Code of Criminal Procedure of the Republic
of Kazakhstan), and the beginning of realization
of function of criminal prosecution needs to be
connected with this moment.

Positions of the specified authors make a
start or from the procedural status of the person
(the suspect, the defendant) and a possibility of
application of measures of procedural coercion to
them, or from the beginning of procedural activity.
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However, measures of procedural coercion can be
applied not only to suspected (defendant), but also
to the witness, the victim that does not speak about
the beginning of criminal prosecution yet.

Considering that establishment of illegal act,
namely its identification and suppression, can be
carried out also during investigation and search
operations within the Law of the Republic of
Kazakhstan “About Operational Search Activity”,
that criminal prosecution not always has procedural
character.

We are solidary with opinion of A.V. Fedotov
who considersthatthe concept “criminal prosecution”
covers not only criminal procedure activity, but also
operational search activity (Fedotov 2009: 19).

So, according to us, the beginning of criminal
prosecution is the moment of detection of signs of
criminal offense which can be found out including
during operational search activity. Production of
the investigation and search operations directed to
identification and disclosure of crimes, according
to us, testifies to the beginning of production of
criminal prosecution.

The etymological word meaning means
“prosecution” “to pursue someone, seeking to
overtake, catch, take” (The big modern explanatory
dictionary of Russian). In this plan work of the
investigator on establishment of the illegal act and
the person which made it can be compared to the
hunter, tracking down production and following
in her tracks. Also as well as the hunter, the
investigator, having found signs of criminal offense,
“follows” in the tracks of the criminal whose identity
can be unknown. Thus, carrying out in the relation
even of the unknown person of the investigation and
search operations directed to his establishment and
detention can testify to the beginning of criminal
prosecution.

So, according to D.A. Neganov “criminal
prosecution begins both in a stage of initiation of legal
proceedings, and till its beginning — registration of
the message about crime as a reason for initiation of
legal proceedings. Therefore, criminal prosecution
can be conducted concerning unknown persons ...”
(Neganov 2013: 132).

The opinion of the respondents interviewed
by us on the moment of the beginning of criminal
prosecution is represented rather contradictory.

ISSN 1563-0366
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So, practically their voices were divided equally,
48% of respondents spoke that the beginning of
criminal prosecution is the moment of registration
of a statement (message) about criminal offense,
and 49% — the moment of detention of the person
as the suspect and finding by the person of the
procedural status of the suspect or witness having a
right of defense. 3% of the interviewed respondents
consider the beginning of criminal prosecution
the application moment concerning the person of
measures of criminal procedure coercion. Despite
the specified results of questioning, more than 90%,
the interviewed investigators and investigators,
answered positively the question “Whether
Detection of Signs of Criminal Offence Will Testify
to the Beginning of Criminal Prosecution”.

On the basis of the above, it is represented that it
is necessary to make the changes and additions con-
cerning an exception of definition of the concepts
“charge” and “procedural activity” of it to Paragraph
22 of Article 7 of the Code of Criminal Procedure of
the Republic of Kazakhstan.

III Conclusion. Thus, it is possible to conclude
the following conclusions. The concept of criminal
prosecution regulated by Paragraph 22 of Article 7
of the Code of Criminal Procedure of the Republic
of Kazakhstan has contradictions in this connec-
tion, it is obviously necessary to make the changes
and additions concerning an exception of definition
of the concepts «charge» and «procedural activ-
ity». Considering the stated, criminal prosecution
— it is the activity which is carried out by the party
of charge for the establishment of the act prohib-
ited by the criminal law, and which made his faces,
guilts of the last in commission of criminal offense
and also for ensuring application to such person of
punishment or other measures of criminal influ-
ence.

The beginning of criminal prosecution is the
moment of detection of signs of criminal offense.
Besides, implementation of criminal prosecution
for appropriate authorities and public officials (the
prosecutor, the head of investigative division, the
investigator, body of inquiry, the head of body of in-
quiry and the investigator) is a procedural duty, and
for the victim (the private accuser), the civil claim-
ant, their lawful representatives and representatives
— a procedural law.
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