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PROCEEDINGS ON THE APPLICATION
OF COMPULSORY MEDICAL MEASURES TO THE INSANE

In this article, the authors examined the issue of the application of compulsory medical measures to
the insane. The use of compulsory medical measures in relation to the insane is a complex procedural
act, since this section of the criminal procedure code considers the rights and legitimate interests of the
insane person. In this article, the authors, having investigated the world and native opinions concerning
this problem, try to give their own opinion on this problem. Also, the authors investigated and disclosed
the features of the application of compulsory medical measures to the insane.

The decision of the court on forced outpatient monitoring and psychiatric treatment is not only
announced to the person, but also the court decision must be sent to the justice authorities, as well as
to psycho-neurological clinics. The convicted is examined by a doctor at intervals determined by the
psychiatrist. The person performs the diagnostic and therapeutic measures suggested by the psychiatrist.
If the punishment is not related to imprisonment, social assistance will be provided to the person in the
process of comprehensive medical and social rehabilitation. In the case of an increased risk of mental
disorders of a person, the court may forcibly conduct compulsory outpatient treatment in a psychiatric
clinic (usually, on the recommendation of the Commission, in a general hospital).

The purpose of this article is, based on the theoretical and practical knowledge already accumulated
in this field, as well as the norms of the current Code of Criminal Procedure, to investigate the problem,
and on its basis to work out proposals for improving the criminal procedure legislation and law enforce-
ment practice.

The relevance of the research topic is due to the fact that, in the science of the criminal process the
main thing is to ensure the right to defense of the suspect, the accused and the defendant, as well as to
ensure the efficiency and economy of the criminal process.

Based on the study, the authors attempted to analyze the application of coercive measures of a
medical nature to the insane in native and international practices.

Key words: compulsory medical measures, accused, guilt, criminal process, insane.
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Eci AypbiC emec apamAapFa MeAMLIMHAABIK, CUNaTTaFbl
MIXOYpAey LapacbiH KOAAAHY TypaAbl icTep 00#bIHLLIA iC XXYpri3y

ByA MakaAaaa KbIAMbICTBIK, iC XKYPri3yAeri KYPAEAI MOCeAeAepAiH 6ipi eci AypbiC emec apamaapra
MEAMUMHAABIK, CUMATTarbl MaXKOYpAey LlapaAapbiH KOAAAHY MOCEAEAEpi KapaCTbIPbIAbIN KETeAj.
Eci AypbiC emec apamaapra KaTbiCTbl MEAMLMHAABIK, CuMaTTarbl Ma>OYpAey LapacbliH KOAAAHY —
KYPAEAI npoueccyanablk, wapa, cebebi 6ya >kepae 6i3 KbIAMBICTbIK, iC XKYPri3y FbIAbIMbIHAQFbI aAaM
KYKbIKTapblH KOpfay MecCeAeciHe yAKeH MoH 6epin ketemis. bya mMakarapa aBTopaap npouecTik
KEAICIMHIH, AYHMEXY3IAIK )XOHe OTaHAbIK, FAaAbIMAAPAbIH OM-MiKipAEPiH CaAbICTbIPa OTbIPbIN 63IHAIK
TYCiHIKTi awbIn KeTyre Tbipblicaabl. COHbIMEH KaTap KbIAMbICTbIK, MPOLECTIK KOAEKCTE eCi AYpbIC eMec
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aAaMAapFa KaTbICTbl MOXKOYPAeY LapaapbiH KOAAAHY epeKLIEAIKTEPIH XKOHE HblCaHAAPbIH MEMAiHLLEe
KapaCTbIPbIM, 3epTTeYy XXYMbICbIH >KYPri3eAi.

Max6ypaen emxaHaAbIk, 6akbiAay >KOHE NCMXMATPAA EMAEYAI TaFanibiHAQY TYPaAbl COTTbIH, LELLIiMi
aAAMHbIH ©3iHe YKApUSAaHbIN KaHa KOMMaiAbl, COHbIMEH KATap COTTbIH LWeLiMiH OpblIHAQYFA MIHAETTI
SAIAET OpraHA@pblHa, COHAQM-aK, MCUMXOHEBPOAOTUSABIK, AMCraHcepre >oApaHaAbl. CoTTaAraH
aAaM ncmxuaTp GearinereH MepsiMAIAIKNeH Aspirepre kepiHeai. AAam McuMxuaTp YCbiHFaH eMAgy-
AVMArHOCTMKAAbIK, LIapaAapAbl OpbiHAaMAbl. Erep 6epiareH >kasza 6ac 60CTaHAbIFbIHAH aliblpyMeH
6aAaHbICTbl 6BOAMACa, OHAQ KeLeHA MEAMLIMHAABIK-OAEYMETTIK OHAATY npoueci 6apbiCbiHAQ aAamFa
OAEYMETTIK KeMek OepineAi. McnxmkaHbiH, Oy3blAybl aCKbIHbIM, aAaMHbIH KOFamFa KayinTiAiri apTkaH
>KaFAaMAQ MCUMXMaTP ASPIrepAep KOMMUCCHUSICbIHBIH, YCbIHBICBIMEH COT Ma>OYPAEI eMXaHaAbIK, EMAEYA|
NCUXMATPUSIAbIK, AUCTIAHCEPAE (BAETTE, >KaAMbl YAMIAEr MCUXMATPUSIABIK CTaLMOHapAa) MaXKOypAen
emAeyre e3repTyi MyMKiH.

MakaAaHbIH MakcaTbl — OCbl CaAaAaFbl >KMHAKTAAFAH TEOPUSIAbIK >KoHe Taxkipmnbeaik 6iaimre,
coHpai-ak, Kasipri KIMK HopMaAapbiHa COMKEC, KbIAMBICTbIK, iCTep GOMbIHLIA KbIAMBICTbIK, iC >KYPri3y
3aHAAPbIH KOHE KYKbIK KOAAAHY ToXIipUOECiH >KETIAAIPY >XOHIHAE YCbIHbICTap >Kacay >kKoHe
MPOLECCYaAAbIK, TEOPUSIAbIK, TYPFblAAFbl MOHICIH aty GOAbIN TabblAaAbI.

3epTTey TakbIpblObIHbIH ©3EKTIAIr KbIAMbICTbIK, iC >KYPri3y FbIAbIMbIHAQ €Ci AYPbIC EMEC aAaMAapFa
KaTbICTbl MEAMLMHAABIK Ma>XOYpAey LiapaAapbiHbIH, TUIMAIAITIH, YHEMAIAIMIH KamTamacbi3 eTymeH
AMKbIHAQAQADI.

Tanpay HerisiHAe aBTOpAap eci AYpbIC eMeC aAamAapFa KaTbICTbl MEAMLMHAABIK, MaXOypaey
LIapaAapbiH capaAay 6apbICbIHAA OTAHABIK XKOHE XaAblKapPaAbIK, TOXipMOEHi TaAAdy >KacayFa ThIPbICTbI.

Ty¥iin ce3aep: MeAMLMHAABIK, CunaTTarbl MOXKOYPAEY LapaAapbl, anibINTaAyLLbl, KiHS, KbIAMbICTbIK,
npouecc, eci AypbiC emec.
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npOM3BOACTBO no AeAam O NMpUMEeHEeHUU NMPUHYAUTEAbHbIX Mep
MEAULMHCKOIo xapakrepa K HEBMEHSA€MbIM

B AaHHOM cCTaTbe aBTOpaMM pPACMOTPEHbI BOMPOCbI MPUMEHEHUS MPUHYAMTEAbHbIX Mep
MEAMLMHCKOrO XapakTepa K HeBMeHsieMbiM. [puMeHeHWe NPUHYAUTEAbHbIX Mep MeAMUMHCKOro
XapakTepa B OTHOLLIEHMM HEBMEHSIEMbIX — 3TO CAOXKHOE MPOoLIeCCyaAbHOE AEMCTBUE, Tak Kak B AQHHOM
pasAeAe  YrOAOBHO-TIPOLIECCYAaAbHOTO KOAEKCAa pacMaTpMBalOTCS MpaBa M 3aKOHHble WMHTEpEeChl
HEeBMEHSIEMOr 0 YeAoBeka. B AaHHOI cTaTbe aBTOPbl, MICCAEAOBAB MMPOBbIE M OTEUYECTBEHHbIE MHEHMS,
KacaloLmecs: AAHHOM NMPOOAEMDI, MbITAIOTCS AaTb CBOE aBTOPCKOE MHEHME AAHHOM NpobAembl. Takxke,
aBTOPaMM MCCAEAOBaHbI M PACKPbITbl 0COBEHHOCTU MPUMEHEHNS MPUHYAUTEABHbBIX MEP MEAMLIMHCKOrO
XapakTepa K HEBMEHSIEMbIM.

PeleHne cyaa 0 NPUHYAUTEABHOM aMBYAQTOPHOM HAOAIOAEHMM M MCUXMATPUUYECKOM AEUYEHMM HE
TOAbKO OOBSBASETCS AWLLY, HO TaKXKe peLleHre CyAa AOAXKHO ObiTb OTMPABAEHO B OpraHbl IOCTMLMK, a
TaK>Ke B MCUXO-HEBPOAOTMUecKme KAMHUKU. OCYy>KAEHHbI OCMAaTPMBAETCS Y Bpaya C NepUMOANYHOCTbIO,
OMNpeAEeASeMO MCUXMATPOM. YeAoBeK BbIMOAHSET AMArHOCTMYECKMe M TepaneBTUYECKMe Mepbl,
NPeAAO>KEHHbIE NCUXMaTpoM. ECAM HakaszaHMe He CBSI3aHO C AMLLEHNEM CBOOOABI, COLMAAbHAs MOMOLLb
OyA€eT OKasaHa AMLY B MPOLECCe KOMMAEKCHOM MEAMLMHCKOM M COLMAaAbHOM peabuanTaumm. B cayyae
MOBBILLEHHOrO pUCKa MCUXMYUYECKMX PACCTPOMCTB AMLA CYA MOXET B MPUHYAUTEABHOM MOPSIAKE
MPOBECTN MPUHYAMTEAbHOE amMByAQTOPHOE AEYEHMEe B MCUXMATPUYECKOM KAMHMKE (Kak MpaBuAO, MO
pekomeHaaumn Kommccmu, B ctaumoHape obuiero tmna).

LleAb 3TOM CTaTbM 3aKAIOUAETCS B TOM, UTOObI, OMMPAsiCb Ha TEOPETUYECKME U NMPAKTUUYECKME 3HAHMS,
Y>Ke HaKOMAEHHbIE B AQHHOM 00AaCTM, a Takxke HopMmbl aercTeytowero YIK, nccaeaosatb npodaemy,
M Ha OCHOBE 3TOr0 BbIpabOTaTb MPEAAOXKEHWMS O COBEPLIEHCTBOBAHMM YrOAOBHO-MPOLIECCYAAbHOIO
3aKOHOAATEAbCTBA M MPaBOMPUMEHUTEAbHOM NMPaKTUKM.

AKTYaAbHOCTb TeMbl MCCAEAOBaHMS OOYCAOBAEHA TEM, YTO B HayKe YrOAOBHOro rnpouecca
OCHOBHbIM SIBASIETCSI 0O€eCreveHme rnpaea Ha 3almTy NoAO03PEBAEMOro, 06BUHSIEMOrO M MOACYAMMOrO,
a Tak >xe obecrneyerre 3(pPeKTUBHOCTM M 3KOHOMHOCTM YTOAOBHOIO MpoLecca.

Ha ocHoBaHMM MCCAEAOBaHMS aBTOPbI MOMbITAAUCb MPOBECTU aHAAM3 MPUMEHEHM S MPUHYAUTEAbHbIX
Mep MEAMLIMHCKOIO XapakTepa K HEBMEHSIEMbIM B OTEUYECTBEHHOM M MEXKAYHAPOAHOM NMpakTUKaXx.

KAloueBble CAOBa: TMPUHYAMTEAbHBIE MEPbl MEAMLMHCKOrO XapakTepa, OOBMHSEMbI, BUHA,
YFOAOBHbI MPOLIECC, HEBMEHSIEMbIIA.
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Introduction

When choosing coercive measures of a medical
nature, it is necessary to ensure treatment and
improvement of the mental state of the person and
insurance against the Commission of new actions
specified in the Special part of the Criminal code.
The decision of the court in the choice of coercive
measures of a medical nature is based on the
conclusion of a forensic psychiatric examination
(criminal code of the Republic of Kazakhstan, 2014:
Art. 89).

So, on the one hand, appointed forced measures
of medical nature in cases of failure of the other
achievements referred to in article 88 of the Criminal
code of the Republic of Kazakhstan the purpose of
«treatment» or «improve their mental state, as well
as prevention of committing new actions envisaged
in the special part of the criminal law» (criminal code
of the Republic of Kazakhstan, 2014: article 88). On
the other hand, the form of compulsory treatment
should not exceed the degree of rigidity necessary
and sufficient to achieve these goals. If what type
of correctional institution of the corresponding
order is chosen, depends on criminal activity and
the criminal legal assessment appropriated to the
personality of the criminal, the choice of coercive
measures of medical character depends on severity
of the committed by the deranged socially danger-
ous act.

The legality and validity of the court’s choice
of the type of compulsory treatment are ensured by
the obligation to conduct investigative actions and
judicial review of the case, taking into account the
peculiarities provided for by the procedural law. Im-
portant is the conclusion of the forensic psychiatric
examination of the mental state of the person and
the forecast of his behavior. The court assesses the
expert’s opinion together with other evidence.

Main part

Section 11 of the code of criminal procedure
provides for a separate section “special production”.
This section provides for four chapters on the rules
and procedure for the proceedings in certain catego-
ries of cases that differ from the proceedings in the
General procedure (criminal code of the Republic of
Kazakhstan, 2014).

As a rule, there is a perception of the universal-
ity and stability of the Criminal procedure law as
one of the authorities. Universality of the provisions
of the law, social status, property status, education,
position. T. S. S. regardless of such factors as the
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impact of the action. Stability was expressed by the
permanence and excellence of the provisions of the
law. Nevertheless, as practice of law-making and
law-enforcement practice shows, now the activity
of special procedural process on some categories of
criminal cases increases. The cause of this phenom-
enon is complex. As one of the important reasons we
consider the situation: along with the sovereignty of
the Republic of Kazakhstan, values have changed,
in particular — the priority of state interests, the
predominance of human interests. As a result, tak-
ing into account the peculiarities of the subjects of
criminal law relations, based on the peculiarities of
legal relations of criminal law and Procedural law
subjects, led to the qualification of criminal pro-
ceedings. These processes have led to changes in
the laws of some States of the former Soviet space

T.V. Trubnikova noted that one of the distinc-
tive manifestations of the code of criminal proce-
dure (18.12.2000). 3) a large level of differentia-
tion of the procedure in criminal cases. Thus, in the
criminal process, it is possible to distinguish the
proceedings in complex procedural forms of several
proceedings, different from the usual proceedings,
consisting in a broader level of criminal procedural
forms and dispositive beginnings (criminal proceed-
ings against minors).

Ban ary ol bili DEP created, almasty protest
asanda rtrl knell degande Zhane Zhane rtrl garia di-
positive bestower Atanasije, boletin IC grgser Orin
Alu, Brega a balanu this (Trubnikov 2002: 191).

Asilisa, almasty protest differentiates (BTN rtrl
nisana Blo) gelpi triphen UK Bayta gamidi: a) jalpa
trtmt crelanu; b) alpy trtmt Geel. R salamasina Kel-
en Bolsa, special IC irgsp jalpa trtmt krileon de, de
zeen gateside.

IC IC boiynsha irgtu the special, sipatan anyc-
ity maysay belglan br rende, Arnie subject Bolu
tenalady. Sonyman Atar, Arnie the subject of spe-
cial IC irgtu barely trler boyunca bol barmaid. BL
zherdya Soz almasty-ity mainada Arnie polyp, tab-
ulating subjectlen innge polyp other. Bell bolandi,
Arnie subject belgeler minandi gagalangin animal-
ogy: tlani lazimdi gagyi; tlani CSU mndot; tlani
asematie; twisty alinastar; radio ismade tastily T.
S. S. Wasps italingua milanisti A.S. Shatalova bili
DEP Jason PCR azusile moderada: “Colette tolyan-
der, and psychically autologin sardp segen tlalane
black, almasty SOT SN irgtu jalpa tribe Oshawa
Zan glance rarely trade ismelin, analystin Arnie sub-
jectlen CE of asana taratala”. BL subjectlen almasty
SOT SN irgtu jalpa trtb almasty IC IC boiynsha irgtu
ntires Myung barasana of hoopty telara Osama mn-
ducted and tympany engthen ktelnet talaptan oaten
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RF PC 52 blind kestelyn. Blur ginintuang leumit
maysay Ismet taratyn Arnie subjectlen Naty of asana
alast keatley processually Kepler polyp Tabyldy. BL
jagi, alast klemn litai, ness almasty odology Orin al-
uni aupn azito arily, alast sectile mmcendmgr asitaly
(Shatalov 2016: 129).

The content of the differentiation of the Criminal
procedure object is currently aimed at creating
additional guarantees of the constitutional protection
of the rights and freedoms of the individual. The
exclusion and aggravation of the General procedure
of proceedings in any cases have a strictly targeted
focus, in particular — separate consideration of
criminal procedural legal relations without violating
the model of national Criminal procedural law.

In accordance with the structure of section 11 of
the code of criminal procedure, special production is
divided into four types:

1) proceedings for the application of compulsory
medical measures;

2) Features of proceedings on criminal offenses;

3)proceedings on criminal offences of minors;

4) Peculiarities of proceedings in cases of
persons with privileges and immunity from criminal
prosecution (code of Criminal procedure of the
Republic of Kazakhstan, 2014).

In addition, it should be noted that other types
of records management have distinctive features.
For example, the conciliatory form of production
with the participation of jurors may be classified
as proceedings in a special manner, due to the fact
that there is a significant distinguishing feature
from production, which occurs in the usual manner.
However, the legislative structure of the CPC does
not allow a broader understanding of the concept of
“special production”. Therefore, a number of cases
will only be dealt with under these four sections.

We decided to focus on the issues of legal
proceedings on the application of coercive measures
of a medical nature to the insane.

Offences arising from the Commission by a
person of an act prohibited by criminal law in a state
of insanity are regulated by articles 509-524 of the
code of criminal procedure(code of the Republic of
Kazakhstan, 2014).

The peculiarity of these legal relations is that in
these categories of criminal cases there is no subject
of a criminal offense, respectively, there will be no
subjective side of the activity. This circumstance
means the absence of the composition of the action.
In this regard, the code of criminal procedure draws
attention to the fact that a person suffering from
mental disorders has not committed a criminal
offense (this requires the presence of all elements

of the act), and the criminal law has committed a
prohibited act.

Itis known that guilt of the person in Commission
of a criminal offense demands that the personality
was without fail imputed.

The criminal law content of the concept of”
human loyalty “ is a normal mental state of a
healthy person and the ability to report and manage
their behavior. Sanity is a necessary condition for
guilt and criminal responsibility. In accordance
with article 16 of the criminal code, a person who
at the time of committing a socially dangerous act
was in a state of insanity, that is, could not realize
the actual nature and social danger of his actions
(inaction) due to chronic mental illness, temporary
mental disorder, dementia or other mental illness
or could not have criminal behavior(criminal code
of the Republic of Kazakhstan, 2014: article 16).
In addition, according to part 1 of article 75 of the
criminal code, after committing a criminal offense, a
person who has a mental disorder that deprives him
/ her of the opportunity to realize the actual nature
and social danger of his / her actions (inaction) or to
possess it, is released from punishment by the court,
and the person serving the sentence is released from
further serving by the court(criminal code of the
Republic of Kazakhstan, 2014: Art. 75).Compulsory
medical measures are applied to persons provided
for in articles 16 and 75 of the criminal code. In
accordance with article 93 of the criminal code, these
measures include the following types of compulsory
medical measures:

1) outpatient compulsory
treatment by a psychiatrist;

2) compulsory treatment in a General psychiatric
hospital;

3) compulsory treatment in a psychiatric hospital
of a specialized type;

4) compulsory treatment in a psychiatric hospital
of a specialized type with intensive care;

5) compulsory treatment in the form of chemical
castration.

Thus, the grounds for the proceedings on the
application of compulsory medical measures are:):

(1) a person has committed an act prohibited by
law in a state of insanity;

(2) when a person has become mentally ill after
committing an act prohibited by law.

But any mental illness is not the basis for the
application of compulsory medical measures. The
legal conditions for such coercion are established by
law:

1) patients with mental disorders are associated
with a threat to themselves or others;

supervision and
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2) the possibility of causing other significant
property damage.

The procedure for the application of compulsory
medical measures is determined by the General
rules approved by the code of criminal procedure,
as well as the features provided by the provisions of
Chapter 54 of the code of criminal procedure

SP Correctly shows that coercive measures of a
medical nature, imposed by a court sentence under
criminal law, are not the size of the criminal penalty.
They do not seek to restore social justice or prevent
convicted persons from committing new crimes,
as they apply to mentally ill persons who have
committed socially dangerous acts. They are used
to heal such persons and improve their mental state,
to prevent the repetition of these persons socially
dangerous acts specified in the criminal code. The
coercive nature of such measures consists in the
appointment, regardless of the patient’s wishes or the
wishes of his relatives or legal representatives. They
are appointed only by the court, and are associated
with a certain restriction of personal freedom of the
disease during the time of compulsory treatment
(Shcherba, 2005: 90 P.).

In cases of compulsory medical measures.

The subject of evidence in these cases is
complex. The General discipline of evidence is
determined in accordance with the provisions of
article 113 of the CPC. In addition, a special subject
of evidence is considered. In accordance with part 2
of article 510 of the code of criminal procedure, the
following circumstances must be established during
the preliminary investigation:

1) the Commission of the action, time, place,
method and other circumstances;

2) the Commission by the person of an act
prohibited by criminal law;;

3) the Nature and extent of the damage caused
by the act;

4) the behavior of the perpetrator is prohibited
by the criminal act before it occurs and after it;

5) the degree and nature of mental illness in the
Commission of an act prohibited by criminal law,
or in the consideration of a case, in the presence
of a person previously mental disorder (Criminal
procedure code of the Republic of Kazakhstan,
2014).

Comparison of General and special disciplines
of evidence shows that parts 1), 2), 3) of article 510
of the code of criminal procedure correspond to
subparagraphs 1), 2), 7) of part 1 of article 113 of the
code of criminal procedure. That is, these elements
of the General discipline of evidence are renewed
in the list of elements of the special discipline of
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evidence (Criminal procedure code of the Republic
of Kazakhstan, 2014).

The importance of providing evidence of actual
data related to the solution of questions about the
availability of the grounds mentioned in article
17 of the criminal code. The word consciousness,
not excluding ristilahti, criminal responsibility of
persons with mental illness. At the same time such
person may be subject to compulsory measure of a
medical nature.

Given the nature and degree of mental illness of
the insane, the following security measures may be
applied:

1) transfer the patient under the supervision of
relatives, Tutors, guardians with notification of the
health authorities;

2) placement in a special medical organization
providing psychiatric care.

Preventive measures cannot be applied to
persons suffering from mental illness.

The transfer of the patient under the supervision
of relatives, Tutors, guardians is governed by the
provisions of article 512 of the criminal procedure
code (Criminal procedure code of the Republic of
Kazakhstan,2014).

The body conducting the criminal process (the
body of inquiry, the judge), since the establishment
of the fact of mental illness to negate the application
of the previously chosen measure of restraint and to
immediately adopt a decision on the application to
it of security measures. It should be borne in mind
that the security measures provided for in article 511
of the code of criminal procedure are not related to
the security measures of persons participating in
criminal proceedings under Chapter 12 of the code
of criminal procedure.

The patient can be placed under the supervision
of relatives, guardians, Trustees, if it is not a danger
to themselves and others. In this case, it is necessary
to obtain the written consent of relatives, guardians,
Trustees of the patient for his examination
(Shishkovka 1983: 43).

In case of refusal of relatives, guardians,
Trustees from implementation of detention, the sick
can be placed in the medical organization.

Placement in a specialized medical organization
is governed by the provisions of article 513 of the
code of criminal procedure.

The basis of this type of security measures are
the rules of the minimum standards for the treatment
of prisoners of the UN (1955). (Standard minimum
rules for the treatment of prisoners, 1955). In
accordance with article 22, 24, 83 of this provision,
persons suffering from mental disorders may not be
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subjected to forced arrest. Ifit is found that a person’s
illness is under arrest, it is necessary to immediately
take measures to transfer it to the organization for
persons suffering from mental disorders, take them
for examination and treat in special psychiatric
organizations under the guidance of a doctor.

Algorithm of actions for the application of
security measures in the form of premises in a
special medical organization:

1) the body carrying out pre-trial investigation
petitions for placement of the person in the special
medical organization in connection with need of
application of security measures;;

2) the specified petition is coordinated with the
Prosecutor;

(3) the application shall be submitted to the
investigating judge for an order to that effect.;

4) the investigative judge at the petition in its
order specifies: a) a medical organization providing
psychiatric care in respect of which the person is
placed, to which is applied the measure of security;
b) abolish a previously applied preventive measure.

This security measure is applied for a period of
not more than one month. If necessary, the period
of validity may be extended by the investigating
judge at the request of the Prosecutor for a period
not exceeding one month.

During the trial, this security measure is
maintained until the entry into force of the court’s
decision on the use of compulsory medical measures
imposed on the criminal case.

Taking into account the specifics of the
proceedings on the application of compulsory
measures of a medical nature, the legislator provides
for the proceedings with the allocation of the case
against a person who committed a prohibited act in a
state of insanity or who became ill after committing
a criminal offense with a mental disorder.

Distribution of materials of such case in
separate proceedings is carried out in the General
order provided by article 44 of the code of criminal
procedure. However, the distribution of the case is
possible only at the stage of pre-trial investigation.

In accordance with article 515 of the code
of criminal procedure, a person against whom
proceedings are conducted in the case of the use of
coercive measures of a medical nature, has the right:

1) know what actions he is accused of;

2) give explanations;

(3) presentation of evidence;

4) submit petitions and challenges;

5) understand in your own language or a
language you know;

6) use the free assistance of an interpreter;

7) the presence of the defender and a date with
him alone and in secret;

8) to participate with the permission of the
investigator in the investigative actions carried out
at his request or at the request of the defender;

9) get acquainted with the protocols of these
actions and give comments on them;

10) get acquainted with the resolution on
appointment of examination and the conclusion of
the expert;

11) at the end of the preliminary investigation
to get acquainted with all the materials of the case
and write out any information in any volume, make
copies of documents, including through scientific
and technical means, except for information
constituting state secrets and other secrets protected
by law;

12) to bring complaints against the actions
and decisions of the person conducting pre-trial
proceedings, the Prosecutor and the court;

13) a copy of the decision on the termination of
the criminal case or on the referral of the case to the
court for the application of coercive measures of a
medical nature.

However, the understanding of these rights
to persons suffering from mental illness does
not always occur. For the implementation of this
procedure requires the conclusion it is judicial-
psychiatric examination concluded that the nature
and extent of the disease entity do not prevent the
understanding of that person the rights attributed to
him. If the above-mentioned conditions exist, the
investigator is obliged to explain to the person his /
her rights and to submit a list of them in writing (On
judicial practice on the use of compulsory medical
measures, 1999).

The participation of the legal representative
is governed by the provisions of article 516 of the
CPC.

Mental illness is characterized by inability or
inability to control the meaning of their actions.
Mental illness can be both temporary and permanent,
that is, long-term chronic. A person is in a state
of mental illness or insanity without the right to
independently exercise his rights and perform the
duties of a participant in the criminal process (for
example, to appear in a criminal prosecution body
on the call of an authorized person), as well as to
protect his legitimate interests.

Taking into account these features, if necessary,
the application of a compulsory medical measure
against a person as a result of a disease is ensured
by the participation of his legal representative in the
process.
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In accordance with subparagraph 13 of article
7 of the code of criminal procedure to the legal
representatives are the parents (parents), adoptive
parents, guardians, Trustees of insane persons,
representatives of organizations and individuals
engaged in adoption (adoption) of the child.

The participation of the legal representative in
the proceedings in such cases is mandatory. The legal
basis for the participation of the legal representative is
the decision of the prosecuting authority or the court.

The legal representative of the person against
whom proceedings on application of compulsory
measures of medical character are conducted, has
the right to:

1) to know what act prohibited by the criminal
law is charged by the represented person;

2) submit petitions and challenges;

3) presentation of evidence;

4) with the permission of the person conducting
the pre-trial investigation, to participate in the
actions of the investigation conducted at his request
or at the request of the defender;

5) get acquainted with the protocols of
investigative actions in which he participated,
and make written comments on the reliability and
completeness of the records made in them;

6) at the end of the preliminary investigation, get
acquainted with all the materials of the case, write
out any information from it and in any volume, make
copies of documents, including using scientific and
technical means, except for information constituting
state secrets and other secrets protected by law;

7) to receive a copy of the decision on the
termination of the criminal case or the referral of
the case to the court for the application of coercive
measures of a medical nature;

8) participate in the proceedings;

9) to bring complaints against the actions and
decisions of the person conducting the pre-trial
investigation, the Prosecutor and the court;

10) appeal of the court decision and receipt of
copies of the appealed decisions;

11) to know about the complaints filed in the
case, the petitions and protests of the Prosecutor and
to object to them;

12) to participate in the judicial examination
of the complaints, petitions and protests of the
Prosecutor.

Upon entering into the process of legal
representative drawn up a Protocol to clarify the
procedural rights under article 516 of the code of
criminal procedure, in accordance with the rules
specified in article 199 of the code of criminal
procedure

ISSN 1563-0366
eISSN 2617-8362

The participation of defence counsel is subject
to the provisions of article 517 of the criminal
procedure code.

In addition to article 517 of the code of criminal
procedure, the mandatory participation of a defender
in cases of the use of compulsory medical measures
is also provided for in subparagraph 3) of part 1 of
article 67 of the code of criminal procedure. The
principle of the protection of all persons detained
or arrested in any form, in the aggregate of the
principles enshrined in UN General Assembly
resolution 43/173 of 9 December 1988 (principle
5.2), has been adopted on the basis of the mandatory
participation of the defence counsel.

Procedural inaction of the deranged is the basis
of the mandatory participation of the defender in
the case. The admission of counsel to the case is
compulsory from the moment of establishing the fact
of insanity or mental disorder of the person against
whom the proceedings are conducted. In addition,
the defence counsel may be sent to the case on other
grounds and in an earlier period (for example, in
the case of suspicion of a crime in which a person
may be sentenced to imprisonment for more than ten
years. S. AFR.)

The defender who has started the case has
the rights provided for in article 70 of the code of
criminal procedure, and also has the right to meet
with the defendant alone, if this does not interfere
with the health of the defendant.

A person suffering from mental illness, in
accordance with part 1 of article 69 of the code of
criminal procedure, may not be refused a defender,
as in such cases the participation of a defender is
mandatory.

The end of the preliminary investigation is
governed by the provisions of article 518 of the code
of criminal procedure.

In cases of the use of coercive measures of a
medical nature, as mentioned earlier, the conduct of
a preliminary investigation is mandatory.

At the end of the preliminary investigation, the
person conducting the pre-trial investigation shall
make one of the following decisions in the form of
a decision:

1) in the cases provided by article 35 and part of
the fifth article 288 of the criminal procedure code
and also in the cases when mental disorder is not
associated with the risk to himself or other persons
or possibility of causing other significant harm-the
termination of the case in the production of;;

2) on the direction of the case to the court for
the application of coercive measures of a medical
nature.
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Article 35 of the code of criminal procedure
provides for conditions excluding proceedings.
These circumstances, which served as the procedural
basis for the termination of the case, are divided into
two groups: 1) justifying; 2) unjustified. Justifying
grounds are the absence of signs of a criminal
offense, which caused the beginning of the pre-trial
investigation, or the innocence of a person to the
illegal action. Non-rehabilitating grounds include
the presence in the actions of a person of signs of a
specific criminal offense.

The materials of the completed investigation
established that a person has committed an act
prohibited by criminal law in a state of insanity, or
after the Commission of an act, actions committed
as a result of a disease, mental illness of a person,
threaten themselves or other persons, as well as
in establishing the circumstances that caused
significant harm to other persons, the body carrying
out criminal prosecution shall order to send the case
to the court to take a coercive measure of a medical
nature.

The decision of the prosecuting authority shall
be communicated to that person, his / her legal
representative and defence counsel, if the person is
able to understand the meaning of the decision on
his / her mental state.

The General provisions referred to in article
288 of the code of criminal procedure shall apply
to the drafting of a decision to dismiss a case. The
resolution sets out the following circumstances
specified in article 510 of the code of criminal
procedure, which are subject to proof, in particular:

1) the Commission of the action, time, place,
method and other circumstances;

2) the Commission by the person of an act
prohibited by criminal law;

3) the Nature and extent of the damage caused
by the act;

4) the behavior of the perpetrator is prohibited
by the criminal act before it occurs and after it;

5) the degree and nature of mental illness in the
Commission of an act prohibited by criminal law,
or in the proceedings, in the presence of the person
previously mental disorder.

A copy of the decision to dismiss the case or
to send the case to the court for the application of
compulsory medical measures shall be sent to the
participants in the process and the person against
whom the proceedings are conducted, and his legal
representative.

Proceedings in court on the application of
compulsory medical measures are governed by

articles 519-521 of the code of criminal procedure.

Cases in this category are usually dealt with by
a single judge. However, for particularly serious
crimes, the composition of the court is complex. In
accordance with the provisions of article 52 of the
code of criminal procedure, such cases are heard
by jury. Such cases are subject to the jurisdiction of
district and equivalent courts. The court of appeal
may also consider the application of compulsory
medical measures in the appeal of the verdict of the
court of first instance in a criminal case (Malikova
2018: 85).

If cases of particularly serious crimes are
considered on appeal, or the case of the first instance
is considered with the participation of jurors, then
the case is considered on appeal collectively in the
composition of the Chairman and at least two judges
of the Collegium.

In addition, the court also decides the issues
referred to in paragraphs 10), 11) and 12) of part 1
of article 390 of the code of criminal procedure:

- whether the civil claim in whose favor and in
what size is satisfied is subject to satisfaction;

- what to do with the seized property to secure a
civil claim or possible confiscation;

- what to do with the physical evidence.

As a result of the case, the court makes one of
the following decisions:

1) On the application of compulsory measures
of a medical nature — if a person has committed an
act prohibited by criminal law in a state of insanity;

2) on the application of compulsory measures of
a medical nature — if the psyche of the person has
been violated after the Commission of a criminal
offense.

Articles 16 and 75 of the criminal code of the
Republic of Kazakhstan are the basis for the court to
make the above decisions.

If the insane person does not pose a danger due
to his / her mental state, the court shall order the
dismissal of the case and the non-application of
compulsory medical measures.

The court, in recognition of the participation
of the person in the Commission of an offence is
not proved, as well as the establishment of the
circumstances stipulated in items 1)-12) of part
1 of article 35 of the criminal procedure code
(“circumstances precluding the proceedings™), the
court established the basis they adopt a decision on
termination of the case, irrespective of the nature of
the disease from the person.

Upon termination of the case without the use of
coercive measures of a medical nature, a copy of
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the court’s decision within five days is sent to the
health authorities to resolve the issue of treatment
or referral to a psychoneurological institution of
persons in need of psychiatric care.

A court decision on the application of a
compulsory medical measure may be appealed on
appeal. In turn, the decision of the court of appeal on
the abolition of the conviction and the termination
of the case on the grounds provided for in article 439
of the code of criminal procedure may be appealed
in cassation (article 522 of the code of criminal
procedure). Persons entitled to appeal in this manner
include the defence counsel, the victim and his / her
representative, the legal representative or a close
relative of the person against whom the case is being
considered, as well as the Prosecutor, who has the
right to appeal.

The use of compulsory medical measures may
be terminated, amended and extended (article 523
of the code of criminal procedure). The adoption
of a specific decision is based on the proposal of
the organization engaged in compulsory treatment,
provided for by the provisions of article 96 of the
criminal code. Also the offer is made on the basis of
the conclusion of psychiatrists.

A person who has been subjected to a
compulsory medical measure shall be examined by
a psychiatrist at least once every six months. As a
result of the examination, the issues of the existence
or absence of grounds for making a submission to
the court to terminate or change such a measure are
resolved. If there are no such grounds, the head of
the organization engaged in compulsory treatment
shall submit to the court an opinion for the extension
of compulsory treatment.

To extend the first treatment is enough to pass
six months after the start of such treatment. Further
extension is carried out, if necessary, once a year.

The court shall terminate or alter the
compulsory measure of a medical nature, when the
mental condition of a person subjected to coercive

measures of a medical nature, will be eliminated
the necessity of using the previously assigned
measures.

If a compulsory measure of a medical nature
cancelled in connection with the recovery of the
convict, which is not fully served his sentence, the
court is not Statute of limitations of execution of the
conviction, will send a copy of the decision to the
institution or body executing punishment, to resume
serving the remainder of the punishment that person.

The time spent in the medical organization is
counted in the term of serving the sentence.

Conclusion

Summing up the above, we can come to
the following conclusions: during the ftrial, it is
necessary to study and resolve the following issues:

1) whether there has been an act provided for by
criminal law;

2) the Commission of the act by the person whose
case 1s under consideration has not committed;

3) the Commission by the person whose case is
being examined of acts in a state of insanity;

4) the disease of a person with a mental disorder
in which the imposition of punishment or its
execution is impossible after the Commission of an
act prohibited by criminal law is not painful.;

5) does the mental disorder of a person cause
the possibility of causing danger to himself or other
persons or other significant harm;;

6) compulsory medical measure and what kind
of it is applied.

The application of compulsory medical
measures against the insane is a complex process, so
the court will pay great attention to many issues, as
it contributes to the solution of many issues raised
before the criminal process. It can also be seen as
one of the ways to protect the rights of the insane, as
one of the tasks of criminal procedure is to guarantee
the protection of human rights.
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