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RIGHT TO PERSONAL FREEDOM AS THE BASIS
OF THE PRINCIPLE OF THE INVIOLABILITY
OF THE PERSON IN CRIMINAL PROCEEDINGS

The article deals with the issues of balancing the interests of the individual and the state, most clearly
manifested in the criminal process, on the example of the implementation of the principle of personal
immunity. In this regard, the author updates: the essence, importance and role of: the measures of crimi-
nal procedural coercion applied by the state, in particular, the bodies of criminal prosecution, which boil
down to ensuring state law and order; the principle of the inviolability of the person as the fundamental
and leading principle of the entire criminal process of the Republic of Kazakhstan. For this, the work
examines the theoretical and historical — legal foundations of the integrity of the person as a category
of state — legal science, as well as the legal basis of the inviolability of the person as a principle of the
criminal process of the Republic of Kazakhstan.

The achievement of this goal contributes to the formulation of the following tasks: identification of
the category of personal immunity as a human right in a democratic state; analysis of international legal
norms and legislation of the Republic of Kazakhstan regulating the right to the integrity of the person;
analysis of the norms of the Constitution of the Republic of Kazakhstan on the human right to personal
freedom as the basis of the principle of the integrity of the person; legal assessment of the integrity of
the person as a category of criminal procedural science, the principle of criminal procedural legislation.

In the study of the questions posed, a logical, formal legal, analytical, and also functional method is
used, identifying the qualitative characteristics of the subject of the study, allowing to determine the es-
sence of the institution under study, the possibility of the regulatory impact of constitutional and sectoral
legislation on the state of law and order in the Republic of Kazakhstan. The scientific analysis undertaken
by the author is consistently carried out and productively combines the principles of comprehensiveness
(the study of the integrity of the person as a constitutional right), and systemicity (the principle of the
criminal process), which made it possible to more fully, scientifically actualize the issues of improving
the criminal procedure for the implementation of the principle of personal integrity.

Key words: human rights, the right to liberty, the inviolability of the person, measures of criminal
procedural coercion, the principle of inviolability of the person, criminal procedure.
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Makarapa >xeke 6acka KOA CyKMaylbIAbIK, —KaFMAQCbIHbIH, >KY3€re acbipblAy MbICAAbIHAQ,
KbIAMbICTbIK, iC >KYPri3yAe aHblK, GanKaAylibl, MEMAEKET MeH TyAFa MYAAEAEPiHiH TeHrepiMAiAiri
MaceAeAepi KapacTbipbiAaabl. OcbiFaH 6aMAQHbICTbI ABTOP ©3€KTi KbIAaAbl: MEMAEKETTIK OpraHAAPMeH,
COHbIH, iWIHAE KbIAMBICTBIK, KYAAAdy OpraHAapbiMeH KabGbIAAAHATbIH, MEMAEKETTIK 3aHAbIAbIKTbI
KOHe KYKbIKTbIK TOPTINTI KamMTamacbi3 €eTyre CasiTblH KbIAMbICTbIK-MPOLECCYaAAbIK, MaXOypAey
wapaAapbiHbiH; KP-HbIH KbIAMBICTbIK, iC >KYPri3yAiH HerisiH KaAayuibl >koHe 0GacTama Heri3 peTiHae
eke 6acka KOA CyKMayLibIAbIK, KaFMAACbIHbIH, M8HIH, MaHbI3blH >K8HEe POeAiH. ByA yliH makaraaa
MEMAEKETTIK-KYKbIKTbIK, FbIAbIM KaTEropusiCbl PETIHAE >Keke 6acka KOA CYKMayWbIAbIKTbIH, KYKbIKTbIK,
Heri3Aepi, COHAQM-aK, KbIAMbICTbIK, MPOLIECTIH KaFMAAChl PETIHAE >Keke 6acka KOA CYKMayLIbIAbIKTbIH
KYKbIKTbIK Heri3i 3epTreseai. KoMblAFaH MakcaTTapFa >KeTyre MbIHaAdh MIHAETTEP KOMbIAAbI:
AEMOKPATUSAbIK, MEMAEKETTE aAaMHbIH KYKbIFbl PETIHAE OHbIH >keke 6acka KOA CyKnayllblAbIK,
KaTeropmscbiH Ty>XXbipbiMaay. JKeke 6acka KOA CYKMAYLIbIABIKTbI KYKbIKTbl PETTEYLLI XaAblKapaAblk,
KYKbIKTbIK HOpMaAap MeH KP-HbiH 3aHAapblHbIH apakaTblHACbIH - aHbIKTay; >Keke 6acka KOA
CYKTMayLWbIAbIK, KaFMAACbIHbIH, Heri3i peTiHAe aAaMHbIH >Keke 6OCTaHAbIKKA KYKblFbl TypaAbl KP-HbiH,
KOHCTUTYLMSACbIHbIH HOPMaAapblHa TaAAQY >Kacay; KbIAMbICTbIK-MPOLECTIK FbIAbIMHbIH KAaTeropuschl,
KbIAMbBICTbIK-MPOLIECTIK 3aHHbIH KaFuMAaChl peTiHAE >eke 6acka KOA CyKnayLiblAbiKya KYKbIKTbIK 6ara
6epy; KombIAFaH MaCeAEAEPAi 3ePTTEYAE COHbIMEH KaTap, AOTMKaAbIK, (DOPMaAAbI-KYKbIKTbIK; aHAaAUTN-
KAAbIK; 3€pPTTEYAIH MBHiHIH canaAbl CMMATTAMACbIH aLlyLbl, 3ePTTEAYLLT MHCTUTYTTbIH MBHIH aHbIKTayFa,
KasakcTtaH PecrnyGAMKachbiHAQ 3aHADIABIK, KOHE KYKbIKTbIK, TOPTIM XKafAariblHa KOHCTUTYLMSIABIK, KOHE
CaAaAbIK, 3aHAAPAbIH XXYMEAl acep eTyiHe MyMKIHAIK 6epeTiH (DyHKUMOHAAADBI BAIC KOAAQHBIAQADI.

ABTOPAbIH, FbIAbIMU TaAAQY >Kacay TAAMbIHbICbIHAQ KELUEHAIAIK (KOHCTUTYLMAABIK, KYKbIK, PETIHAE
eke 6acka KOA CYKMaylWbIABIKTbI 3epTTey) >KaHEe >KYMEAIAIK (KbIAMbICTbIK, MPOLECTiH KarMAachl)
KaFMAAAapPbl XXYMEAI XKy3ere acbIpblAbIf, TUIMAI YAECIMiH TabaAbl, ByA Xeke 6acka KOA CYKMNayLLbIAbIK,
KaFMAQCbIHbIH >KY3€ere acblpblAybl YLLIiH KbIAMBICTbIK-MPOLLECTIK MYMKIHAIKTEPIH XXETIAAIPY MBCEAEAEpiH
aca TOAbIK, FbIAbIMM ©3€KTi eTyre >KOA alllaAbl.

Ty#iH ce3aep: apAaM KYKbIKTapbl, 60CTaHAbIKKA KYKbIK, >Keke 6acKa KOA CYKMayLLbIAbIK, KbIAMbICTbIK-
MPOLECTIK MOXOYpPAEY LuapaAapbl, >keke 6acka KOA CYKMayLbIAbIK, KaFMAAChI, KbIAMBICTbIK, iC XKYpPri3y.
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MpaBo Ha AMYHYI0 CBOOOAY KaK OCHOBA MPUHLMNA
HernpMKOCHOBEHHOCTU AUMHOCTU B YTOAOBHOM MpoLLecce

B ctaTtbe paccmaTtpmBaloTCst BONPOChI COAAAHCMPOBAHHOCTM MHTEPECOB AMMHOCTM M FOCYAAPCTBa,
HanboAee [pPKO MPOSIBASIIOLIMECS B YrOAOBHOM TMPOLECCE, Ha TMPUMEPE peaAM3aumu MnpuHumna
HEMPUKOCHOBEHHOCTM AMYHOCTU. B AQHHOM CBSI3M aBTOP aKTyaAM3MPYET: CyTb, Ba)KHOCTb M POAb:
MPUMEHSIEMbIX TOCYAAPCTBEHHbIMM, B YaCTHOCTM OpraHamMu YrOAOBHOIO TMPECAEAOBAHUS, Mep
YFOAOBHO-TIPOLIECCYAAbHOIO  MPUHY>KAEHMS, CBOAMLLIEroCss K 06ecrneyeHmio  roCyAapCTBEHHOW
3aKOHHOCTM M MPaBOMOPSIAKA; NPUHUMMA HEMNPUKOCHOBEHHOCTM AMYHOCTM KaK OCHOBOMOAAraloLLero
M PYKOBOASILLEro HavaAa BCEro yroAoBHOro npouecca Pecny6avkn KasaxcraH. AAs aToro B pabote
MCCAEAYIOTCSA TEOPETUKO- WM MCTOPUKO-TIPABOBbIE OCHOBbI HEMPUMKOCHOBEHHOCTM AMYHOCTM  Kak
KaTeropmMm roCyAapCTBEHHO-TPABOBOM HAyKM, a TakXKe MPaBOBble€ OCHOBbI HEMPUKOCHOBEHHOCTM
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AMYHOCTM Kak MpUHLMNIA YrOAOBHOro npouecca Pecrny6Aankm KazaxcrtaH. AOCTUXKEHMIO MOCTAaBAEHHOM
LeAn crnocobCTBYeT MOCTAHOBKA CAEAYIOLLMX 3aAaY: BbISIBAEHME KaTeropuMu HEenpuKOCHOBEHHOCTb
AMUYHOCTM KaK rMpaBa YeAoBeka B AEMOKPATMUECKOM rOCYAQPCTBE; aHaAM3 MEXAYHAPOAHbIX NMPaBOBbIX
HOPM M 3aKkoHoAaTeAbCTBa Pecnybamkmn KasaxcTaH, peryAvpyiolimMx npaBo Ha HenpuKOCHOBEHHOCTb
AMYHOCTH; aHaAM3 Hopm KoHcTuTyummn Pecnybankmn KasaxcraH o npaBe YeAOBeKa Ha AMUHYIO CBOGOAY
KaK OCHOBbI MPWHLMMNA HEMPUKOCHOBEHHOCTU AMYHOCTM; MpaBoOBasl OLIEHKA HEMpPUKOCHOBEHHOCTU
AMUYHOCTM KaK KaTeropuMu YroAOBHO-MPOLECCYaAbHOM HAyKW, MPUHLIMMA YTrOAOBHO-MPOLLECCYAaAbHOrO
3aKOHOAATEAbCTBA.

[Npn nccaep0BaHUM MOCTAaBAEHHBIX BOMPOCOB MCMOAb3YIOTCS AOTMUYECKUii, (DOPMAAbHO-TIPABOBO,
QHAAUTMYECKMI, a TakXKe (PYHKLMOHAAbHBIM METOA, BbISIBASIOLWMIA KauecTBeHHble XapaKTepUCTMKM
npeameTa UCCAEAOBaHMS, MO3BOASIOLMI ONMPEAEAUTb CYyTb MCCAEAYEMOro MHCTUTYTa, BO3MOXKHOCTb
PeryAsSTMBHOrO BO3AEMCTBMS KOHCTUTYLIMOHHOTO M OTPACAEBOrO 3aKOHOAATEAbCTBA Ha COCTOSIHUE
3aKOHHOCTM 1 npaBonopsiaka B Pecnybanke KasaxctaH. B npeAnpuHSTOM aBTOPOM HayYHOM aHaAu3e
NMOCAEAOBATEABHO  OCYLLECTBASIOTCS M MPOAYKTMBHO COYETAlTCS  MPUHLMIbI  KOMMIAEKCHOCTU
(MccaepOBaHME HEMPUKOCHOBEHHOCTM AMYHOCTM KaK KOHCTWMTYLMOHHOrO MpaBa) M CUCTEMHOCTM
(MPMHUMNA YrOAOBHOIO MPOLECCa), YTO MO3BOAMAO HOAEE MOAHO, HAYYHO aKTYaAM3MPOBATb BOMPOCHI

COBEPLIEHCTBOBAHMS
HENPMKOCHOBEHHOCTN AUMYHOCTU.

YFOAOBHO-TPOLLECCYaAbHbIX

BO3MOXXHOCTE  AAS  peaAM3auuu  MpuHUMMa

KAtoueBble CAOBa: MpaBa YeAOBEKa, MPaBoO Ha CBOOOAY, HEMPUKOCHOBEHHOCTb AMUYHOCTU, MEpb!
YFOAOBHO-TIPOLIECCYAABHOTO MPUHYXXAEHWS, MPUHLUMM HEMPUKOCHOBEHHOCTU AMYHOCTM, YrOAOBHbIi

npouecc.

Introduction

The fundamental category underlying the
integrity of the person is, of course, the status of the
person. The status or legal status of an individual is
predetermined, first of all, by the political and legal
regime in the state and is established in its Basic Law.
In Kazakhstan, the process of establishing the status
of an individual went through bright evolutionary
stages. Today, we speak about the status of a person
from the position of observing its democratic rights
and freedoms and legitimate interests. We can talk
about personality as a system-forming category only
when it has enough freedom in society. Moreover,
in order to protect their freedoms, an individual is
endowed with a certain amount of rights in the state
(part 1 of art. 18 of the Constitution of the Republic
of Kazakhstan).

However, we do not speak about the integrity
of the person as a self-sufficient category, its truly
democratic nature requires constant scientific,
practical and dialectical development, taking into
account all developing public relations, enhancing
the role and importance of individual status.

The content of the inviolability of the person as a
right is disclosed through a system of constitutional
norms establishing: the right to personal freedom
(art. 16); the right to life (art. 15); the right to privacy,
personal and family secrets, protection of their honor
and dignity (art. 18); equality before the law and the
court (ch.1 art.14); prohibition of discrimination
on grounds of origin, social, official and property
status, gender, race, nationality, language, attitude
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to religion, persuasion, place of residence or for any
other circumstances (ch.2 art. 14) ;. inviolability
of dignity (ch. 1 art. 17); prohibition of torture,
violence, other cruel or degrading treatment or
punishment (ch. 2, art. 17) and others.

In a number of countries, it is believed that
human rights are natural, intrinsic to its essence and
not derived from power. It is characteristic that many
movements in defense of freedoms, for example in
England, were based on the idea of “restoration”
(renovatio) of rights, even if these rights had not
been recorded anywhere before (Barg M.A., 1991:
20).

If rights belong to a man by virtue of his nature,
then the state cannot be considered their source. The
person is not obliged to the state of his freedom. From
this it follows that the function of the state is mainly
to protect individual freedom from encroachment,
as well as to establish some restrictions and
frameworks that streamline the exercise of rights.
Therefore, the state must determine the limits of safe
use of freedom, since freedom, with the exceptions
that the state has established, belongs to man.
The boundaries beyond which a person becomes
“vulnerable” or “reachable” for a state that uses
a system of measures of coercion must be clearly
outlined in the law. Beyond these limits, the freedom
of the individual is limited, and in case of violations
of these restrictions, legal liability measures are
applied to the latter.

At the same time, the issue is very important
that both limitations and responsibility as a response
measure for a violation are established from the
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position of equality. This criterion determines
the essence of the rule of law, in which law is
a common and equal “measure” for the life of
society. An example is the rule of the Constitution,
which establishes: “Everyone is equal before the
law and the court” (ch. 1 art. 14). If a person has
a constitutional right to immunity, then the state is
obliged to guarantee its implementation in relation
to each individual. This provision is particularly
relevant in circumstances where a person falls within
the scope of criminal legal influence. Therefore, the
inviolability of the person as a right is transferred to
a different quality and becomes the predetermining
and fundamental principle of the criminal process.

The determination of the inviolability of the
individual is complicated by the quality of the
individual’s status in society, the guarantees, the
means of protection and protection with which
this or that state has given it. In a democracy,
personal integrity is given special attention. Even
the commission by a person of the most serious
crime, in many developed countries, is not a basis
for applying the death penalty in accordance
with the principle of humanism and the goals of
criminal punishment. The same trend is observed
in the Republic of Kazakhstan. By the abolition
of the death penalty, our state is “taking the right
steps”. In 2003 in the Republic of Belarus, in order
to further humanize the state’s criminal policy and in
accordance with ch. 1 of art. 15 and ch. 2 of art. 40
of the Constitution introduced a moratorium on
the death penalty until the question of its complete
abolition is resolved (Decree of the President of
the Republic of Kazakhstan, December 17, 2003 N
1251) .

The status of an individual is determined through
the totality of its legal rights, freedoms and duties
in the state, which relate to its interests in security,
social security, cultural, political, economic self-
expression, etc. Some of the rights of an individual
belong to it from birth, they are inalienable, absolute
and inviolable to any or encroachment on the part
of the state, its bodies and other individuals, its
collective formations. Immunity is thus identified
with such concepts as “it cannot be encroached”, “it
cannot be broken”. Literally, inviolability means:
“you cannot touch”, but touch in the sense that as
a result of such a touch, in any way, the extent of
rights and freedoms that is outlined by the law.

“Individual freedom forms the basis of civil
society. It puts every person in a position in which
he views another person not as the exercise of his
freedom, but on the contrary, as its limits” (R.A.
Mullerson, 1991, p.43). Some philosophers define

freedom as rule over circumstances with knowledge
of the matter. ( M.V. Popov, 2010, p. 13) , while
others, like Schelling , argue that freedom — is the
ability to make choices based on the distinction
between good and evil (New Philosophical
Encyclopedia, https://ru.wikipedia.org). If necessity
is not yet known, then it conflicts with the aspirations
of the subject. The ratio of these categories reflects
the internal, subjective side of the mechanism of
criminal procedural coercion. In the categories
of possibility and reality there is an objective
beginning, according to which, due to a number of
circumstances, among the many possible options
for the subject is predetermined by one definite, |
answer interests of society, of all objective natural
sciences. torus process. The circumstances depend
on the economic political, ideological factors that
characterize specific social system.

Freedom of the individual in society is measured
by many indicators, since legal freedoms represented
as subjective rights are also included in the general
legal status of the individual. So, in particular, it
can be a freedom of speech, reflecting its political
right; freedom of creativity, including the cultural
interests of the individual. In civil law relations,
the slogan acts: “Everything is allowed that is not
prohibited by law.”

We find the confirmation of our own judgment
by examining the works of M.S. Strogovich, who
notes that “Freedom of the individual is also her
right.” On the other hand, “any individual right
includes a certain freedom in behavior, that is, a
certain sphere of possibilities, within which a person
chooses a particular form of behavior, decides
how he should act — otherwise it would not be a
right, but an obligation ” ( M.S. Strogovich, 1981,
p- 24) . Russian theorist of law N.I. Matuzov writes:
“... When the legislator wants to grant freedom, he
grants the right. Actually, freedom in a legal sense
is a subjective right, and vice versa, a subjective
right is a legally guaranteed freedom ~ ( N.L
Matuzov, 1972, p. 250 ) .

However, it is necessary to realize the category
that there is no absolute freedom anywhere in the
world. The measure of individual freedom is directly
related to the level of freedom of society. Lich ness
cannot be free from society just as it cannot be free
from nature. It is clear that a person is free in society
as far as the level of freedom of the society itself
allows. Humanrightsare asreal as society can provide
them, as far as it is concerned in this. Of course, the
action of this pattern is not exceptional: the most
important role belongs to the personality itself, its
qualities, its activity. But go deliver it to society the
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independence of the results of the implementation
of its rights from the social environment means to
foresee the possibility of injustice in this area.

Thus, the freedom of the individual is not
unlimited. Restrictions are primarily associated
with the need to ensure public order, the rights and
freedoms of other individuals, state, environmental
security, preservation of the constitutional
order, international consent, etc. However, these
restrictions are not unlimited either. For example, in
accordance with ch. 3 of art. 39 no restriction of the
rights and freedoms of citizens for political reasons
is allowed in any form. In no case shall the rights
and freedoms provided for in art. 10, 11, 13-15, ch.
1 of art. 16, art. 17, art. 19, art. 22, ch. 2 of art. 26 of
the Constitution. In this case, we are talking about
the legislative (constitutional guarantees) of the
rights and freedoms of a person and citizen, which
protect them as much as possible from the use of
state coercion measures against them.

Nevertheless, we will continue the study
of freedom as the basis of the principle of the
inviolability of the person. What is the freedom
of an individual involved in the field of criminal
proceedings? After all, it is in this area that a person
acquires a specific criminal procedural status and
falls under the action of the “most severe” criminal
system of state coercion. Until the defendant is found
guilty of a criminal offense, the latter is subject to
measures of criminal procedural coercion, by which
the amount of his personal freedom is significantly
limited.

The right-limiting orientation of coercion
in the criminal process arises from the general
axiom of state coercion, which is viewed as a
physical or mental effect by imposing personal,
material and moral restrictions in order to
subordinate the requirements of the state. It is
easy to see that in this definition, the main goal
of coercion were exclusively state interests. It
seems that this definition does not fully express
the essence of coercion, since its right-regulating
nature remains in the shadow. One should agree
with the Kazakhstani scientist A.N. Akhpanov,
who believes that “state coercion should be
considered as one of the methods of regulating
social relations. Such an understanding of the
essence of coercion makes it possible to single out
in it the most characteristic, basic quality, which
combines both the objective and instrumental
purpose of coercive measures. ” By purpose, the
author understands the “set of tasks solved by state
coercion. The instrumental purpose of coercion
determines the selection and operation of specific
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means and methods in order to achieve existing
objectives “(A.N. Akhpanov 1997, p. 34) .

Appeal to the means of criminal procedural
coercion dictated by objective circumstances. But in
each case of its application the moral validity of the
decision made and the action committed is necessary.
A citizen subject to state coercion in the field of
criminal proceedings should be aware of his duty
to follow the prescription or coercion established
by law. At the same time, an official resorting to
coercive means must understand the necessity
and moral validity of such an impact, not only the
legal but also the moral correctness of his actions
(T.N. Moskalkova, 1996, p.35]. Important here is
the imbalance of interests opposite sides: the state
represented by its law enforcement agencies, whose
activities are aimed at exposing and punishing the
perpetrators, whose interests in the criminal process
are reduced to avoiding responsibility.

The criminal procedure law and the suspects
and accused persons who have been prosecuted,
are endowed with a block of procedural rights, as
well as procedural and constitutional guarantees,
which determine the extent of their social freedom.
It would be appropriate to quote L.D. Vojvodin and
M.A. Krasnov, who pointed out that “the right is an
opportunity to receive a social benefit, and freedom
is an opportunity to commit an action. But every
constitutional freedom of a citizen is at the same
time his right ” (L.D. Voevodin, M.A. Krasnov,
1982, p.9). Thus, the measure of individual liberty in
the field of criminal legal proceedings is determined
by the totality of its constitutional and procedural
rights. For example, the right of a defendant to a
defense is the freedom guaranteed by law to refute a
charge ”(Petrukhin I.L. 1985, p.20), etc.

Atthe same time, it is necessary to agree with the
authors, who consider that freedom and subjective
rights are all categories of a different order (I.L.
Petrukhin, 1985, p.21). So, in particular, freedom,
already in accordance with modern (democratic)
legislation, is one of the rights, moreover, this right
is included in the category of inalienable and natural
rights, which are restricted and restricted only by the
state, only in extreme cases and only legally.

Therefore, the application of restrictions
is possible only if they are provided by law.
However, there are opinions of the reverse order.
So, for example, bearing in mind the right of the
inviolability of the individual, V.A. Patulin. He
believes that “it is completely inadmissible to say
that it can be limited by lawful actions of the police,
the prosecutor’s office and the court. According to
the author, in this case, it is not the right to immunity

Journal of Actual Problems of Jurisprudence. Nel (89). 2019 117



Right to personal freedom as the basis of the principle of the inviolability of the person in criminal proceedings

that is limited, but the inviolability itself as an actual
state” (V. A. Patulin 1973, p. 15).

Todays, this position has been refuted not only by
the democratic political tendencies of Kazakhstan’s
society, but also by the practice of legal reformism,
which has shown that the basis of the public law
and the system of legislation of the Republic of
Kazakhstan. The state protects and guarantees the
observance of the rights and interests of citizens
only if they are established by law. The fundamental
principle here is the principle of legality, which heads
the system of constitutional and legal principles of
domestic legislation. Hence, the freedom of the
individual is limited only by the rule of law.

The problem in this case, in our opinion, seems
quite different.

First, the mechanism of restriction of rights
and freedoms regulated by the norms of law should
be applicable (that is, the norms of law should
correspond to the social, political, cultural and
other conditions of life of the society in which
it is currently located). This is the problem of the
legislator.

Secondly, the practice of law enforcement
must meet the requirements of legality and be
accompanied by such requirements to the subjects
of law enforcement as morality, professionalism,
etc. Here, an important factor is the individual
properties of these subjects, such as: decency, sense
of duty, education, patriotism, high self- and legal
conscience, etc. Violations of rights and freedoms,
in particular, and personal immunity, in part, we
observe because of the ignorance of law enforcement
officers, their poor professional general training, etc.

Often, these individuals violate the law
establishing the integrity of the person in criminal
proceedings.

Therefore, coercion as a measure of restriction
established by the criminal procedure law is
justified, despite the fact that it encroaches on the
constitutional right to the freedom of the individual.
When invoking measures of criminal procedural
coercion, the inviolability of the person is referred
to, emphasizing the preservation of a certain block
of rights and freedoms for an individual, which
cannot be limited and violated either by the state or
by other subjects of law enforcement.

A striking example today is the legislative
regulation of the maximum period of detention prior
to indictment and imprisonment; court authorization
of arrests; the prohibition of humiliation and the
use of violence and torture; increased responsibility
for violation of the rights and legitimate interests
of citizens in the course of investigative actions;

legal support for the supervision and control of
preliminary investigations of criminal cases, as well
as other guarantees of personal immunity in criminal
proceedings.

Analysis of the principles, ideas, norms of the
law of the Republic of Kazakhstan shows that they
create the space that is necessary for the formation of
a civil society, for ensuring the rights and freedoms
of man and citizen, for establishing the rule of law,
for realizing the political and legal responsibility
of citizens, state bodies, officials persons for the
coordinated activities of all branches of government.

The doctrine of principles is an essential
component of the theory of criminal justice.
The level of its development, according to A.V.
Grinenko allows to judge the state of legal science
in general, as well as the culture of law enforcement
(A.V.  Grinenko,  http://www.pravobooks.ru).
It is difficult to disagree with this opinion. The
democratic construction of a criminal procedure that
ensures the observance of the rights and legitimate
interests of citizens in criminal proceedings is based
on the principles enshrined in the Constitution and
the Criminal Procedure Law. Analysis of criminal
procedural principles shows that most of them
(competitiveness, legality, personal integrity,
equality of rights of a person and a citizen before the
law and the court) are guaranteed by the Basic Law
of the country and such principles are common law,
which is an expression of the nature and essence
of a democratic state. These principles recognize
a person, his rights and freedoms as the highest
value and property of the state. They must operate
within the framework of an integrated system of the
criminal process, at all its stages. Historically, the
forms of the criminal process in various countries
have undergone all sorts of changes, it depended
on the state structure and the ongoing domestic
legal policy. World history confirms the trend. The
assertion of the rights and freedoms of man and
citizen was preceded by more than one bourgeois
revolution. Such developed countries as England
(W. Stubbs, 1890, p. 82), USA (Human Rights in
the USA, http://wiki-org.ru), France (Absolute
Monarchy in France, http://ensiklopedya.ru) (V.E.
Rubanik, 2011, p.115) before ensuring the effective
implementation of the principle of the inviolability
of the person, other democratic rights and freedoms,
passed a difficult path, full of conflicts and collisions
of interests of the state and its citizens.

One of these principles is the principle of
personal immunity. The importance of personal
integrity, as shown by the results of this study is so
great that (pre) determines the basis of legal status
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in the criminal process. The content of the legal
category of personal integrity is multidimensional.
Firstly, it is an integral status of the individual,
which includes the whole complex of rights and
freedoms of the individual. In another capacity,
the integrity of the person acts as a guiding,
fundamental basis or in other words — the principle
of the criminal process.

As a principle of criminal justice, the category
of personal immunity applies to all stages of
the process and is most relevant when applying
measures of criminal procedural coercion. Today,
the issue of personal immunity has clear prospects
for legal resolution and, this is connected, first of all,
with democratic changes in the entire state and legal
system of the republic. A person with a complex
of his natural, inalienable and acquired rights and
freedoms becomes in our state a fundamental
principle not only in the regulation of legislative
acts, but also in real life conditions. This, in our
opinion, contributes to the political and legal course
of the development of democratic relations in the
republic. The complexity of the chosen path for
Kazakhstan is emphasized every time by the dogma
of the transitional period, which creates conditions
for searches, difficult decisions and indispensable
mistakes. This factor is indicated by the results of
numerous rounds of legal reforms, the beginning
of which was laid back in 1990. However, today
we can firmly assert that it is a phased legal reform
that can achieve the desired indicators, since The
legislator uses in his arsenal not only the rules of
the legislative technique, but also the domestic
experience of the practice of law enforcement.

The inviolability of the person, being, above all,
a constitutional human right, is put by the legislator
at the center of the criminal process. And this is
due to the increased attention of the state to the
individual, despite the fact that she is involved in
the sphere of criminal proceedings, where she falls
for committing (or suspicion for committing) the
most dangerous offenses to society. Here, the main
(constitutional) postulate is the nomination of the
individual in priority positions in relation to all other
state institutions, including the institutions of power
(in particular, the penitentiary system).

As far as the inviolability of the person as a legal
category, acting in the form of the right of the person,
is difficult from the point of view of constitutional-
legal science, so much, and perhaps even more,
taking into account the sectoral specifics, it is
difficult in the criminal process. If the Constitution
establishes the right to personal immunity from
several norms: the right to life, dignity, security,
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freedom, etc., then in the criminal process this
whole complex also “breaks up” into stages specific
to the process, multiple procedural and investigative
actions , procedural measures, etc. Moreover, the
criminal process consists not only of the principle
of the inviolability of the person, but also of other
principles, such as the principle of legality (art. 10 of
the Code of Criminal Procedure of the Republic of
Kazakhstan); comprehensiveness and completeness
of the investigation and inquiry (art. 24 of the Code of
Criminal Procedure of the Republic of Kazakhstan),
equality and competitiveness of the parties (art. 23
of the Code of Criminal Procedure of the Republic
of Kazakhstan); presumption of innocence (art. 19
of the Code of Criminal Procedure of the Republic
of Kazakhstan), the inadmissibility of repeated
conviction and criminal prosecution (art. 20 of the
Code of Criminal Procedure of the Republic of
Kazakhstan); ensuring the suspect, accused person
has the right of defense (art. 26 of the Code of
Criminal Procedure of the Republic of Kazakhstan);
exemption from the obligation to testify (art. 28 of
the Code of Criminal Procedure of the Republic
of Kazakhstan); publicity (art. 29 of the Code of
Criminal Procedure of the Republic of Kazakhstan);
freedom to appeal procedural actions and decisions
(art. 31 of the Code of Criminal Procedure of the
Republic of Kazakhstan), etc.

The principle of personal immunity is regulated
in art. 14 of the Criminal Procedure Code of the
Republic of Kazakhstan and has a very important
and independent significance for the criminal
procedural science.

Firstly, the principle of inviolability determines
the legality of restriction of freedom in criminal
proceedings, through the application of measures of
criminal procedural coercion (detention) (Part 1 of
Art. 14 of the Code of Criminal Procedure of the
Republic of Kazakhstan ).

Secondly, it limits the period of detention —
without a court sanction, a person may be detained
for a period of not more than forty-eight hours, and
a minor — for a period of not more than twenty-four
hours.

Thirdly, it establishes a special procedure
approved by the (court):

— detention and house arrest;

— compulsory placement of a person who is
not in custody in a medical organization for the
production of forensic psychiatric and (or) forensic
medical examinations (ch. 2 of art. 14).

Fourthly, the principle of the inviolability of
the person, established in Art. 14 of the Criminal
Procedural Code of the Republic of Kazakhstan
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establishes the responsibility of the bodies carrying
out criminal prosecution functions

— the immediate release of an unlawfully
detained, or arrested, or unlawfully placed in a
medical institution, or held in custody over the
period prescribed by law or sentence (part 4 of Art.
14);

— No one of the persons participating in the
criminal proceedings may be subjected to torture
or other cruel, inhuman or degrading treatment or
punishment (Part 5 of Art. 14);

— no one may be involved in participation in
procedural acts that create a danger to the life or
health of a person ( Section 14, paragraph 6 );

— the detention of a person in custody, as well
as a detainee on suspicion of committing a criminal
offense, must be carried out in conditions that
exclude a threat to his life and health (Part 7 of Art.
14);

— Compensation of harm caused to a citizen as
a result of unlawful deprivation of liberty, keeping
in conditions dangerous to life and health, and cruel
treatment of him (part 8, art. 14).

The construction of the category we are
considering in principle means that the integrity of
the person:

1) constitutes one of the characteristic features
of the criminal process;

2) represents a system of legal norms of the
most general nature, which is the basis of criminal
procedural legislation;

3) violation of the inviolability of the person
may be grounds for the cancellation of decisions
made (Criminal procedure — Edited by K.F.
Gutsenko, 2005, p.49) .

The functional characteristic of the principle
of the inviolability of the person, in the criminal
process, in our opinion, is not limited only to
the content of art. 14 of the Code of Criminal
Procedure of the Republic of Kazakhstan
establishing that:

The provisions on the inviolability of the
person contains the norms of art. 15 of the Code of
Criminal Procedure of the Republic of Kazakhstan
“Protection of the rights and freedoms of citizens in
criminal proceedings”.

The principle in question is also expressed in the
requirement of the inviolability of the:

— house (art. 17 of the Code of Criminal
Procedure of the Republic of Kazakhstan);

— property (art. 18 of the Code of Criminal
Procedure of the Republic of Kazakhstan);

— private life, correspondence, telephone
conversations, postal, telegraph and other

communications (art. 16 of the Code of Criminal
Procedure of the Republic of Kazakhstan).

Analyzing the norms of the Constitution of the
Republic of Kazakhstan (art. 16) and art.art. 14
and 15 of the Code of Criminal Procedure of the
Republic of Kazakhstan, it is easy to notice that they
are duplicated in many points. In our opinion, this is
explained by the fact that the legislator first elevated
the right to personal immunity to the principle (art.
14), and only then ensured the integrity of the person
through the institution of protection of the rights and
freedoms of citizens in criminal proceedings (art.
15).

Based on the logic of the present study, the
“integrity of the person” is a very complex definition.
We tried to give the most complete definition of the
inviolability of the person through the norms of the
Constitution. The inviolability as a legal category is
built up of individual human rights and freedoms,
their security and protection in the state. In relation
to the criminal process, the inviolability of the
person has an intrinsic refraction, but is not limited
only to ensuring the rights that are fixed in art. 14 of
the CPC. So, in particular, art. 15 is of a generalizing
nature and absorbs art. 14, since calls the subject
of the legal protection of the rights and freedoms
of citizens involved in the criminal process (and
includes the right to personal integrity). However,
art. 14 does not even include references to Art. 16,
17, 18 of the Code of Criminal Procedure of the
Republic of Kazakhstan, despite the fact that the
meaning of these articles is the principle of the
inviolability of the person.

In this case, on the face of the costs of legislative
technology: as a result of the fact that the legislator
solves the same problem, in the articles of the
law that actually absorb each other, the rules on
compensation for harm, as well as on the safety of
persons participating in the process, for example,
almost literally repeat.

Based on paragraph 8 of Art. 14 and paragraph
2 of Art. 15, it follows that compensation for harm
caused as a result of violation of his rights and
freedoms during criminal proceedings (including
unlawful deprivation of liberty, detention in
conditions dangerous to life and health, ill-treatment)
is refundable according to the procedure stipulated
by the Code of Criminal Procedure of the Republic of
Kazakhstan (Chapter 4). In accordance with art. 42
of the Code of Criminal Procedure of the Republic
of Kazakhstan the right to compensation for harm
comes only after the full or partial rehabilitation of
a person. The CPC provides for the responsibility of
the body conducting the criminal process to bring
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a formal apology to the rehabilitated (part 1 of art.
44). This provision certainly meets the requirements
of ethics of criminal proceedings and respect for
human rights.

The institute of compensation for harm is also a
subject of civil law regulation. In accordance with
Art. 923 Civil Code Hos Aubin h Part “..the state
compensates for the harm caused to the citizen as
a result of unlawful conviction, unlawful criminal
prosecution, unlawful use as a preventive measure
of imprisonment, house arrest, a written undertaking
not to leave, illegal imposition of an administrative
penalty in the form of arrest or corrective work,
unlawful placement in a psychiatric or other medical
institution .. .

Further, the issues of compensation for harm
by the bodies conducting the criminal process are
specified in the Resolution of the Plenum of the
Supreme Court of the Republic of Kazakhstan dated
July 9, 1999 N 7 “On the practice of applying the
legislation on compensation for harm caused by the
illegal actions of the bodies conducting the criminal
process” in which The bodies leading the criminal
proceedings are:

— illegal initiation of criminal proceedings;

— illegal criminal prosecution;

— incorrect application of criminal law when
qualifying a crime;

— illegal use of a preventive measure or other
measures of procedural coercion provided for by
law;

— the maintenance of a person detained on
suspicion of committing a crime, or a person in
respect of whom an arrest was chosen as a preventive
measure, in dangerous conditions for his life and
health;

— the compulsory placement of a person who is
not in custody in a medical institution for a forensic
psychiatric or forensic medical examination in the
absence of this court decision;

— the use of violence, cruel or degrading
treatment;

— carrying out legal proceedings in conditions
that create a danger to the life or health of the persons
participating in them;

— making decisions and committing acts that
degrade honor or diminish the dignity of a person
involved in the criminal process;

— use and dissemination for purposes not
provided for by the Code of Criminal Procedure,
information about private life, as well as other
personal information that the person deemed
necessary to keep confidential;
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— unlawful conviction; illegal use of compulsory
medical measures; illegal use of coercive educational
measures and others.

Based on the norms of the Code of Criminal
Procedure (art. 39 — 42) and the Civil Code (922,
923), it follows that the damage is compensated
only to persons in relation to whom rehabilitation
is possible. However, from the point of view of
the principle of the inviolability of the person
in criminal proceedings, it seems important,
in our opinion, to decide whether harm will be
compensated to persons who are not subject to
rehabilitation. After all, even lawfully detained
suspected of a crime and lawfully arrested have
the right to the integrity of the person. And if, with
the correct application of the rules of the CPC, they
were allowed to commit violence dangerous to life
and health, degrading honor and dignity ? Here, it is
important for law enforcement officers authorized to
handle criminal cases to be informed that according
to the Plenum of the Supreme Court of the Republic
of Kazakhstan of July 9, 1999 N 7 “On the practice
of applying legislation on compensation for harm
caused by illegal actions of the bodies conducting
the criminal process” (Clause 5) and “in accordance
with Part 2 of Art. 13 and Part 8 of Art. 14 of the
Criminal Procedure Code, detainees, suspects,
defendants, defendants and convicts also have
the right to compensation for the harm caused to
them and in cases where they were subjected to
violence or ill-treatment during the course of legal
proceedings when decisions or actions of the bodies
leading the criminal process were humiliated. their
honor and dignity, or when, without the need for the
case under investigation, personal information has
been collected, disclosed or disseminated, which
the person deemed necessary to keep secret, as well
as when the person deprived of liberty was kept
in conditions that are dangerous to life and health.
” Norm art. 42 of the Criminal Procedure Code,
therefore, needs to be amended and supplemented in
accordance with the Resolution of the Plenum of the
Supreme Council of the Republic of Kazakhstan.

If a notice explaining the procedure for
compensation for harm rehabilitated or partially
rehabilitated is issued with a copy of the acquittal
sentence, then in the Resolution itself, and especially
in the code, nothing is said about the procedure
for compensation for harm to the aforementioned
persons.

Thus, summing up the present study, let us
point out that human rights, including the right to
personal freedom, constitute the legal basis of the
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principle of personal integrity. The principle of
the inviolability of the person and the right to the
integrity of the person are not the same thing. The
right to integrity has a multidimensional content;
it consists of several components, which are based
on the rights and freedoms of the individual.
Moreover, it is necessary to recognize that the
right to immunity as such is not established in
the Law. Based on the analysis of the norms of
the Constitution of the Republic of Kazakhstan,
we see that the right to inviolability includes such
rights and freedoms as: the right to life; property
rights; inviolability of dignity, dwelling, etc. The
inviolability of the person means that the law not

only protects and protects the rights and freedoms
of the individual (all rights and legitimate interests
of the individual are protected by law), but also
creates a kind of “enhanced mode” of protection,
which is realized in strictly defined life situations.
One of these situations occurs when an individual
falls within the scope of criminal proceedings.
Here his rights and freedoms are restricted by the
state system of coercion. In such circumstances,
the person needs increased legal “attention”.
Therefore, the right of inviolability of the person
in criminal proceedings is erected in the principle
according to which the entire system of criminal
justice is built.
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