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Rehabilitation should be perceived as the most substantial institution of criminal procedural law,
implying compensation of property and elimination of moral harm, as well as the restoration of the rights
of an individual to have been unjustifiably subjected to criminal prosecution or the one to have the mea-
sures of criminal procedural coercion been unreasonably applied towards.

It is difficult to overestimate the importance of rehabilitation: an individual to have been subjected
to illegitimate persecution is to get a real opportunity to recover own good name in the eyes of others
and to receive compensation.

The Constitution of the Republic of Kazakhstan recognizes the state obligation to provide victims of
authority abuse with the access to justice and compensation for harm inflicted, along with the guarantee
of every citizen’s rights realization for the compensation of the damage caused by illegal actions (inac-
tion) of the governmental authorities and their officials. The criminal procedural legislation was brought
to correspondence with these provisions of the Constitution of the Republic of Kazakhstan only after the
Code of Criminal Procedure became effective, ch. 4 of which stipulates the procedural order of compen-
sation for damage imposed by unlawful and baseless criminal prosecution and conviction.

The objective of rehabilitation in the criminal procedural understanding means the order of restoring
the rights and freedoms of a person subjected unlawfully or unreasonably to a criminal prosecution, and
compensating the harm brought within.

The article states that the harm inflicted to a human and citizen as a result of unlawful criminal pros-
ecution, is to be reimbursed by the state in full, regardless of the fault committed by inquest conducting
bodies, or the inquest executive officer, the prosecutor, the investigator and the court.

In order to get the right to rehabilitation emerged, the admittance of the criminal prosecution to
have been conducted with violations of the order for conducting criminal justice shall be necessary and
sufficient. That is, as a result of unlawful actions or inactions carried out by state authorities or their of-
ficials, where these actions or inaction could have led to an illegitimate commencement of a criminal
case pre-trial investigation, unlawful detention or an unlawful criminal charges.

Key words: criminal procedural law, guarantees, rehabilitation, suspect, defendant, property dam-
age, moral harm, criminal prosecution, legal proceedings.
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KyAiKTi, aiibinTaAylubl petiHAe
TaApPTbIAFAH AaAAMAbI OHAATY

OHAATY KbIAMbICTBbIK, IC XKYPri3y KYKbIFbIHbIH €H MaHbI3Abl MEKEMECI PETIHAE KApPaCTbIPbIAYbl KEPEK,
OA MYAIKTI ©TeyAi >XeHe MOPaAbAbIK, 3USHAbI >KOOAbI, COHAAM-AK, AKbIAFA CbIMIMANTbIH KbIAMbICTbIK, iC
SKYPri3yAiH Heri3ci3 wwapasapbl KOAAAHbIAFAH aAAMHbIH KYKbIKTAPbIH KAAMbIHA KEATIpYAlI KO3AEMAI.
OHaAATYAbIH MaHbI3AbIAbIFbIH aCbil TYCipy ©Te KMbIH: 3aHCbI3 KyAdAayfa YllblpaFaH aAaM ©3iHiH,
JKakCbl aTbiH 6acka apsamaapra KanTapyra >KOHE eTeMakbl aAyFa MYMKIHAIK 6epeai.KasakcTaH
Pecny6AmnkacbiHbiH KOHCTUTYLMSACHI MEMAEKETTIH SAIA COTKA KOAXKETIMAIAIKTI Tepic nanaaaHy >xeHe
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KEATIPIAreH 3USHAbI 6TEeYAEH 3apAan LWeKKeHAEPAI KaMTamachl3 eTy MiIHAETIH MOMbIHAQMABI, COHAQIN-
ak, epbip azamaTTblH MEMAEKETTIK OPraHAAPAbIH, XK8HE OAAPAbIH AayasbiMAbl AAAMAAPbIHbIH 3aHCbI3
apeKeTTepi (BPEKeTCi3AIr) HOTUXKECIHAE KEATIPIAreH 3aAaAAbl eTeyre KemiAaik 6epeai.KbIAMBICTBIK, ic
Kypri3y 3aHHamacbl KP KbIAMBICTbIK, iC >Kypri3y KOAEKCIHIH, KylliHe eHreHHeH keniH faHa KasakcTaH
Pecny6Ankacbl KOHCTUTYLMSCbIHBIH OCbl GanTapbiHa COMKEC KacaAAbl ,4 Tapay 3aHCbI3 X8He Heri3ci3
KbIAMBICTbIK, KYAaAay MEH COTTaAFaHAbIKTaH KEATIPIATEH 3USIHAbI ©TEYAIH, iC >XKYPri3y TopTibiH peTTenaAi.

KBIAMBICTBIK-MPOLLECCYAAABIK, TYPFbIAQ  OHAATYAbIH MakcCaTbl  aAAaMHbIH,  KYKbIKTapbl  MeH
6OCTaHADIKTAPbIH 3aHCbI3 HEMECE HEri3Ci3 KbIAMbICTbIK, KyAaAdyFa TapTbIAFaH, )XOHE OfaH KeATipiAreH
3USIHHbIH, OPHbBIH TOATBIPY.

Makanaaa 3aHCbI3 KbIAMBICTbIK, KYAAAdy CaAAApbiHAaH aAaM MeH a3aMaTKa KeATipIAreH 3USHABI
aHbIKTay OpraHbl Hemece TepreyuliHiH, NMPOKYPOPAbIH, >X8He COTTbIH, KiHOCIHEH TOYeACi3 MeMAeKkeT
TOAbIFbIMEH ©Teyre TUIC Aer >Ka3blAFaH.

OHaATyFa KYKbIKTbl KYPY MaKCaTbIHAQ KbIAMBICTbIK, KYAAAQyAbl, KbIAMBICTbIK, iC XKYPri3yAi, XXypri3dy
TOPTIOIH OY3yMEH >XKYPri3iAreHiH MOMbIHAQY Kepek.

SIFHM MeMAeKeTTIK opraHAapAbIH HeMeCe OAapPAbIH AdyasbiMAbI AAAMAAPbIHBIH, 3aHCbI3 8peKeTTepi
Hemece KeMmLiAiKTepi carpapblHaH OYA SpeKeTTep HemMece 9PEKeTCi3AIK KbIAMBICTbIK, iCTi aAAbIH aAa
Tepreyai, 3aHCbI3 YCTayAbl HEMECE 3aHCbI3 KbIAMBICTbIK, aibINTayAbl 3aHCbI3 6acTayFa aKeAyi MyMKiH.

TyHiHA ce3aep: KbIAMBICTbIK, iC XKYPri3y KyKbIFbl, KEMIAAIKTED, OHAATY, KYAIKTi, abIMTaAyLlbl,
MYAIKTIK 31SIH, MOPaAbAbIK, 3USIH, KbIAMBICTbIK, KYAAAay, COT iCiH XYpri3y.
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Pea6u/\uTau,uﬂ AnUQ, NpUBA€4€HHOIo
B Ka4eCTBe NnoAo3peBaemoro, 006BHHSIEMOTO

[Moa peabuAnTaumeit CAEAYET MOHMMATb BAXXHEMLIWMIA WHCTUTYT YrOAOBHO-MPOLLECCYAAbHOrO
npasa, NpeAnoAaraioLmii BO3MELLEHWE MMYLLLECTBEHHOIO M YCTPaHeHMe MOPaAbHOIO BPeAa, a Takxke
BOCCTaHOBAEHME MPaB AMLIA, KOTOPOro HeoHOCHOBAHHO MOABEPIAM YTOAOBHOMY MPECAEAOBAHUIO MAM
K KOTOPOMY ObiAM HEOBOCHOBAHHO MPMMEHEHbI MepPbl YrOAOBHO-MPOLLECCYAAbHOIO MPUHYKAEHMS.
3HAUMMOCTb  peabMAMTALMU  CAOXKHO TMEepPeOLEHUTb: AMLO, KOTOPOE MOABEPIAM  HE3aKOHHOMY
NPECAEAOBAHMIO, MOAYYAET PEaAbHYI0 BO3MOXHOCTb BOCCTAHOBUTb CBOe A06poe MMs B raasax
OKPY>KAIOLLMX M MOAYUMTb KoMreHcaumio. KoHcTuTyums Pecry6amkin KazaxcraH nprsHaet 0613aHHOCTbIO
rocyAapctea obecrieyeHvie noTepreBlM OT 3A0YNOTPEBAEHMIT BAACTbIO AOCTYNa K MPAaBOCYAMIO U
KOMMEHCaLMIO MPUUYMHEHHOT O Yliep6a, a TaKyKe rapaHTUPyeT peaan3aumio npasa KaXk AOro rpaXk AaHmMHa
Ha BO3MEllEeHVEe BpeAd, MPUUMHEHHOrO HE3aKOHHbIMU  AercTBUSMU  (De3AercTBMEM) OpraHoB
rOCYAQPCTBEHHOM BAACTM M MX AOAXKHOCTHbIX AWLL. YTOAOBHO-TPOLIECCYaAbHOE 3aKOHOAATEALCTBO ObIAO
NMPUBEAEHO B COOTBETCTBUM C 3TUMM MOAOXKeHMIM KoHcTuTyummn PK TOABKO MocAe BCTynAeHus B CUAY
YTIIK, rA. 4 KOTOPOro perAameHTUpYeT MPOLLECCYaAbHbIM MOPSAOK BO3MELLEHUS BPeAQ, MPUUMHEHHOTO
He3aKOHHbIM 1 HEOBOCHOBAHHbIM YTOAOBHbIM MPECAEAOBAHMEM M OCY>KAEHMEM.

LleAblo peabuAMTALUM B YTOAOBHO-TIPOLIECCYAAbHOM CMbICAE SIBASIETCSI MOPSIAOK BOCCTAHOBAEHMUS
npae 1 cBo60A AMLQA, HE3AKOHHO MAM HEOOOCHOBAHHO MOABEPIHYTOrO YrOAOBHOMY MPECAEAOBAHMIO, U
BO3MeLLeHWSI MPUUMHEHHOIO eMy BpeAa.

B cTaTbe yKasbIBAETCS, UTO BPEA, KOTOPbIA ObIA MPUUMHEH YEAOBEKY U FPAdKAAHVHY B pe3yAbTaTe
OCYLLLECTBAEHMS HEMPABOMEPHOI O YTOAOBHOI O MPECAEAOBAHMS, AOAYKEH ObITb BO3MELLEH FOCYAAPCTBOM
B MOAHOM OOGbEMe, BHE 3aBMCMMOCTM OT BWHbI OPraHoOB, MPOBOAMBLUMX AO3HAHWE, WMAM CaMOro
AO3HaBaTeAs, MPOKYpopa, CAEAOBATEAS U CYAQ.

AAsl TOro, 4TO6bl BO3HWMKAO MPABO Ha peadbmAMTaLMio, HEOOXOAMMO M AOCTAaTOMHO BCEro AMLLb
MPU3HAHUS TOrO, YTO HEMpPaBOMEPHOE YrOAOBHOE MpPecAeAOBaHMe MPOBOAMAOCH C HapyLUeHWUSIMU
MopsiAKa OCYLLLECTBAEHWNS YTOAOBHOIO CYAONPOM3BOACTBA. To €CTb MO NMpUUMHE HE3aKOHHBIX AEMCTBUINA
WA BE3AENCTBUSI, OCYLLECTBAEHHbIX OpPraHamu roCyAaQpPCTBEHHOM BAACTU MAM XKE MX AOAXKHOCTHbIMM
AMLLAMM, 1 3TN AENCTBUS MAU OGE3AENCTBME MOTAM MPUBOAMTH K HE3AKOHHOMY HaudaAy AOCYA€OGHOro
PacCAEAOBaHUSI YTOAOBHOIO AEAQ, HE3aKOHHOMY 33aAEpXKaHUI0 MAM HE3aKOHHOMY OOBMHEHUIO B
coBepLUeHNM NMPECTYNAEHNI YTOAOBHOIO XapakTepa.

KAtoueBble CAOBa: yrOAOBHO-NPOLIECCYAAbHbIM 3aKOH, rapaHT1M, peabnamTaLmsi, MOAO3PEBAEMDINA,
0OBMHSIEMbIN, VMMYLLECTBEHHbIA BpPEA, MOpPaAbHbI BpPEA, YrOAOBHOE MPECAeAOBaHME, CYAOMNpPOM3-
BOACTBO.
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Introduction

The Constitution of the Republic of Kazakhstan
determines that a human, freedoms and rights
of which are the highest value of our society and
the obligation of the State is to observe, recognize
and protect the freedoms and rights of human and

citizen  (https://online.zakon.kz/Document/?doc
id=1005029).
The Constitution of the Republic of

Kazakhstan guarantees the rights and freedoms
of a human and a citizen in accordance with
generally recognized principles and norms of
International Law (Part 1 of Article 12 of the
Constitution of the Republic of Kazakhstan). One
of the most important principles and norms of
international law are recognized to be the rights
to privacy, personal and family secrecy, one’s
honor and dignity defense (Article 18 of the
Constitution of the Republic of Kazakhstan), and
the right to domicile inviolability (Article 25 of
the Constitution of the Republic of Kazakhstan

Observing principles inherent to constitutional
state necessitates the permanent enhancement of
rights guarantees, freedoms and legitimate interests
of the citizens. The criminal process, as one of the
most important state institutions, including the
entire range of relationship between the state and the
individual, due to its specific nature, associated with
the freedom restraint and personality inviolability,
intrusion to citizens’ privacy, the deployment of
various procedural coercive measures, requires
specific attention in terms of respecting fundamental
democratic principles. Unfounded or unlawful
criminal prosecution, and especially, the conviction
of a citizen, inevitably induces a range of negative
moral experiences, material deprivation, and other
consequences.

Main part

At times when civil servants and other officials
would not want to recognize, respect, protect the
freedoms and rights of a human and citizen, the state
accepted responsibility burden for their unlawful
actions. Pursuant to this, the Republic of Kazakhstan
provides the rehabilitation procedure stipulated in
the law. The process of rehabilitation determines
the order and form of compensation for tangible and
moral harm, restoration of a good name, housing,
labor, pension and other rights.

All general principles of rehabilitation are
stipulated and are comprised in the Constitution of
the Republic of Kazakhstan.
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Thus, for instance, the state determines
that every human and citizen has the right to
compensation for the damage incurred at the
expense of the state, which had been caused
due to illegal actions or inactions committed
by state authorities or their officials (Electronic
resource // ww.zakon.kz., 2018). Elimination of
consequences, prevention of potential violations
of the rights of individuals, being involved in
the criminal process are the tasks solution of
which should invariably reinforce the guarantees
of the rights of individuals who have mistakenly
faced the process. The Rehabilitation Institution,
established in the Criminal Procedural Code of the
Republic of Kazakhstan, depicts another stage in
the implementation of the principles of justice and
legitimacy, both in the field of criminal procedural
relations between the state and the individual, and
in the general legal framework of a democratic
society.

Based on the heterogeneous and controversial
development path of the state, it can be concluded,
also regarding the ambiguous fate of the
rehabilitation institution within the criminal process
(Boytsova L.V., 1990: 27), since those historical
processes and phenomenon that had taken place
in history are undoubtedly influenced the current
state of the rehabilitation institute. (Voytenko O.N.,
2001: 32).

The definition «rehabilitation» comes from
the English word «rehabilitation», meaning return
to a former state, recovery. «Rehabilitation» is a
procedure for restoring the rights and freedoms
of an individual who has been illegally and
unreasonably subjected to criminal prosecution and
compensation for the concomitant harm caused to
him (Kalinovsky K.B., 2014: 366].

Rehabilitation (from late lat. Rehabilitatio —
restoration): in the law — restoration of rights. By
law, the rehabilitation of a person who was brought
in as a defendant, or was found guilty by a court
sentence, or was subject to administrative penalties,
is considered to be an acquittal sentence issuance
at the case reconsideration, the court statement
(court ruling) to cease processing of the criminal
case in the absence of a crime event, in the absence
of corpus delicti or due to the lack of evidence of
crime committing participation, as well as the court
statement to dismiss an administrative offense case
(Sukharev A.Y., 2002: 516).

In a legal sense, the definition «rehabilitationy
means the restoration of rights. Rehabilitation is
the comprehensive and absolute rights restoration
by the state referring to a person who had
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undergone prosecution, being innocent. The right to
rehabilitation comprises the right to compensation
for property (tangible) damage, elimination of the
effects of moral harm and restoration of other (labor,
pension, etc.) rights.

The provisions of the Constitution of the
Republic of Kazakhstan and the Criminal Procedural
Code of the Republic of Kazakhstan are based on
the generally recognized principles and norms of
international law formulated within a range of the
most important international documents, among
which a special impact to the domestic legislation
has been provided by such international legal acts
as the UN Charter; Universal Declaration of Human
Rights 1948; Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950 (http://
www.echr.ru/documents/doc/2540800/2540800.
htm); International Covenant on Civil and
Political Rights of 1966. (http://www.un.org/ru/
documents/decl _conv/conventions/pactpol.shtml);
International Covenant on Economic, Social and
Cultural Rights, 1966; The Helsinki Final Act of
1978 and other international legal acts of paramount
importance for the establishment and development
of democratic legal statehood (http://hrlibrary.umn.
edu/russian/instree/Rlist.html).

A similar provision is presented in international
legal acts (Article 9 of the International Covenant on
Civil and Political Rights, Article 5 of the European
Convention for the Protection of Human Rights
and Fundamental Freedoms) (https://legalquest.
ru/ugolovnyj-process/reabilitaciya-osnovaniya-i-
processualnyj-poryadok. html).

As of today, the term «rehabilitationy itself still
and within the majority of treatises is most often
correlated and equated not with the restoration of
legal status, lost rights or legal relationship, but
with a change of status of an individual convicted
during Soviet rule while mass political repression.
Notwithstanding the above, today a democratic
society is gradually developing and the protection of
the rights of citizens, especially in such a significant
sphere of society’s life as the criminal law and
process, is of crucial importance.

The conducted analysis of the provisions of
the criminal legislation as well as the existing
judicial practice (Kapinus N.I., 2001: 31) reveals
the necessity and the extreme importance of the
institute of rehabilitation further improvement,
with a purpose of creation of an optimal procedural
regime for the effective solution of the objectives of
criminal justice.

Unacceptable from the supremacy of human
rights standpoint is being the persistent situation

— the actions of public authorities associated with
unjustified criminal prosecution or conviction are of
a gross infringement on human dignity. Moreover,
an individual twice becomes an object for
arbitrariness — first with the harm done to him, and
then during the impeding to his compensation under
the recognized right to rehabilitation. An important
point is the volitional nature of the appeal of the
victim for compensation for harm, which shows
that the only party concerned for compensation
for harm caused as a result of illegal or unjustified
utilization of coercive measures is the victim. The
state in it’s turn provides the right to apply for the
compensation (Sinelshchikov Yu., 2002: 6). From
constitutional state and civil society standpoint,
this would obviously be wrong, an extremely small
number of people do apply for compensation,
because they perceive the claim for harm inflicted
as an another struggle with the state that has just
illegally and unreasonably intruded into the sphere
of constitutional human rights. The legal substance
of the relationship associated with damages
compensation caused during criminal proceedings
is heterogeneous. Therefore, legal scholars are still
making proposals for attributing the institution of
rehabilitation to the realm of civil law regulation
(Bezlepkin B.T., 1981: 19). It is extremely crucial
for the definition of moral harm in both civil and
criminal spheres of law to be equal and not having
different interpretations (Boytsova L.V., 1994: 46).
Thus, the criminal procedural law emphasizes that
the harm caused to a person as a result of criminal
prosecution is to be fully compensated by the state
regardless of the fault of the officials, the pretrial
investigation, or the court.

Prior the Code of Criminal Procedure of the
Republic of Kazakhstan adoption, there were two
concepts in determining the sectoral affiliation
of the norms being under consideration: civil
law (Yaroshenko K.B., 1982: 137) and criminal
procedure (Bozh’ev, V.P., 1998: 531).

We’re not going to go in detail too much with
it, it’s worth noting that the Criminal Procedural
Code of the Republic of Kazakhstan has finally
eliminated the continuously persisted issue of
the sectoral affiliation of legal relations arising
from compensation for harm caused by criminal
prosecution. Thus, in accordance with the Code of
Criminal Procedure of the Republic of Kazakhstan
resolution of the issue of compensation of tangible
damage to a rehabilitated person is allowed in
compliance with Art. 40 of the Code of Criminal
Procedure, i.e. within the criminal procedural
order being fundamentally different from the civil
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proceedings inherent in the resolution of property
disputes. Compensation of moral harm, on the
contrary, is allowed along the civil procedure.

This article, in particular, states that the harm
that was caused to a human and a citizen as a
result of unlawful criminal prosecution should be
reimbursed by the state in full, regardless of the
fault committed by inquest conducting bodies, or
the inquest executive officer, the prosecutor, the
investigator and the court.

So, nowadays rehabilitation is built on a public
basis and represents a link in the overall chain of
enforcement proceedings within the case, finalized
in a decision on the innocence of a citizen.

In order to get the right to rehabilitation
emerged, the admittance of the criminal prosecution
to have been conducted with violations of the order
for conducting criminal justice shall be necessary
and sufficient. That is, as a result of unlawful actions
or inactions carried out by state authorities or their
officials, where these actions or inaction could have
lead to an illegitimate commencement of a criminal
case pre-trial investigation, unlawful detention or an
unlawful criminal charges.

Together with that, considering all the relevance
of this institution, the legislator while developing
the Code of Criminal Procedure of the Republic of
Kazakhstan, as it was mentioned above, failed to
avoid some legal errors and contradictions.

The further development of constitutional
provisions is reflected in chapter 4 of art. 37 of
the Criminal Procedure Code of the Republic of
Kazakhstan, which defines the basis on which the
rights to rehabilitation shall arise (https://online.
zakon.kz/Document/?doc_id=31575852).

The law states that apart from individuals
subjected to criminal prosecution, any other person
to have illegally been subjected to measures of
procedural coercion during criminal proceedings
is also entitled to compensation for harm. Thus,
it is determined that not only the accused, the
suspect, the convicted person, the defendant, but
also any person illegally subjected to measures
of criminal procedural coercion in the course of
criminal investigations can claim for the right to
compensation.

However, the law does not specify exactly
in respect of whom and what kind of illegal or
unreasonable measures should entail rehabilitation.
For example, would the right to compensation for
damage emerge for a relative of the accused who
endured a search in an own domicile, during which
some possessions took some damage, citizens who
were subjected to a forced examination, search,
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forensic examination, seizure? Apparently, no: these
cases are not related to the category of innocence,
and, consequently, to the institution of rehabilitation
in the criminal process (Kovalenko A.G., 2003:
251).

And it would seem that all the necessary legal
conditions for rehabilitation have been created. But
in fact, and as confirmed by the judicial-investigative
practice, this is completely insufficient. Within
such circumstances the norms and principles of
international law should be taken into account

The research on judicial practice has shown that
the facts of unfounded condemnation of citizens
were still present in courts activities. In some cases,
the courts issued verdicts for conviction in defiance
to the presence of the circumstances provided for by
law, eliminating further criminal prosecution.

So in accordance with the Regulatory Resolution
of the Supreme Court of the Republic of Kazakhstan
dated July 9, 1999 No. 7 «On the practice of applying
the legislation on compensation for harm caused by
illegal actions of the bodies conducting the criminal
process» (amended up to 31.03.2017) stated that
when making a decision on rehabilitation, as well as
another decision, entailing the right to compensation
for harm, the courts in the procedural documents
would not proclaim the recognition of such a right
to them and would not explain the procedure for
compensation harm.

When considering claims and lawsuits for
compensation for harm, the courts did not always
correctly apply the norms of criminal procedure
law, establishing the grounds and procedure for
compensation of harm caused as a result of illegal
actions of the bodies conducting the criminal
process.

«Judicial control at the stage of preliminary
investigation over the legality and validity of
decisions and actions of the criminal prosecution
bodies that restricting the constitutional rights
and freedoms of citizens has as its substance the
prevention of possible mistakes of the preliminary
investigation bodies and the correction of violations
already committed (unreasonable accusation and
conviction from unlawful restriction of rights and
freedoms of a human and a citizen, in cases of
unlawful accusation or conviction of an innocent
person — immediate and full rehabilitation)» (https://
articlekz.com/article/14783).

Thus, this is to draw the attention of the criminal
prosecution authorities and the courts to the fact of
unreasonable criminal prosecution, unlawful use
of measures of procedural coercion, unfounded
conviction are gross violations of the lawfulness,
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resulting in serious damage to the legal rights and
interests of a human and citizen, legal entities,
tangible damage and moral damage is being done to
them and the state itself.

This is to make it plain that as the illegal actions
of the bodies leading the criminal process should be
recognized:

— conducting of criminal prosecution in the
absence of a complaint from a private prosecutor in
cases for criminal offenses listed in the second and
third parts of Article 32 of the Criminal Procedure
Code of the Republic of Kazakhstan, except for the
cases specified in part four of this article;

— exercising the criminal prosecution if there
is in the case a non-waived ruling of the criminal
prosecution authorities to dismiss the criminal case,
as well as a valid sentence on the same charge against
the same person or a court ruling establishing the
impossibility of criminal prosecution.

The status of individuals detained as suspects
and placed in isolation, to the extent of restrictions
applied to them, infringement undergone, in this
connection, and according to their legal regime, is
considered to be identical to the status of individuals
to have been selected custody for as a preventive
measure.

Hence, the damage that was brought by the
illegal actions of prosecutors, the preliminary
investigation, the court and the bodies of inquiry
should be reimbursed at the expense of the state to
the fullest extent and regardless of the guilt of these
officers and not only in the cases that are directly
listed in Civil Code of the Republic of Kazakhstan,
but also in cases where the harm was caused to a
person as a result of the unlawful application of
detention as a measure of procedural coercion.

Therefore, the Civil Code of the Republic of
Kazakhstan, in its constitutional and legal meaning,
it is said that the harm inflicted on a citizen not
only as a result of the unlawful use of house arrest,
taking into custody, unlawful persecution, unlawful
conviction, unlawful imposition of an administrative
penalty in the form of correctional work, as a
preventive measure, but also as a result of the
unlawful detainment under suspicion, is refundable
at State full expense to exhaustive level and volume,
regardless of the guilt of the staff of the court, pre-
trial investigation and prosecution.

Judicial practice says that particular difficulties
with the realization of the right to rehabilitation
happen when the criminal case was discontinued
due the fact a new law was adopted, which was
aimed at eliminating crime itself or the punishability
of the act.

Analyzing the work of the current legislation, as
well as the practice of its utilization when dealing
with issues related to rehabilitation, we can attest
to the fact that the order followed by the procedure
for compensation for moral harm, reflected in the
Code of Criminal Procedure of the Republic of
Kazakhstan, requires changes and amendments.
In cases when the damage that was caused to a
person (citizen) as a result of illegal actions of the
prosecutor, investigator, court or inquirer, guided by
the Civil Code ofthe Republic of Kazakhstan (https://
online.zakon.kz/Document/?doc_id=1006061), this
damage must be compensated in full at the expense
ofthe state. And this compensation must be exercised
regardless of the fault of the officials. And since,
according to the provisions, the investigator and the
investigator are entitled to determine the amount of
tangible damage inflicted and produce a ruling act
on making payments of compensation for this harm,
then it would be legitimate to legally establish the
amount of moral harm payments in monetary terms.

At the same time, a claim for compensation for
inflicted moral damage presented in monetary terms,
filed in civil proceedings, cannot be considered as
an act of restoring the dignity of the individual,
since the lawsuit, by its legal sense, implies a legal
dispute between the defendant and the plaintiff. In
the case we are considering, the dispute should not
be the case, since the party acting as the defendant,
and it is the state, by issuing an acquittal sentence
(ruling, decision) by officials, already officially
admits that as a result of unreasonable and illegal
decisions and actions, the person ( citizen) was
brought harm to and, in connection with this, such
individual has the right to rehabilitation, including
actions to eliminate the consequences of causing
moral harm.

Apart from that, a person (citizen) who has
received the right to rehabilitation should be sent a
notice to, in which he/she should be explained the
procedure for compensation for the damage caused
resulted due unlawful criminal prosecution. All this,
in the framework of rehabilitation, eliminates the
need for litigation on claims related to compensation
for moral damage.

The elements of the rehabilitation mechanism
should be, on the one hand, the abolition of an
unlawful and unreasonable decision and recognition
of the right to rehabilitation, and on the other,
the elimination of the consequences caused by
an unlawful decision. Compensation must be
comprehensive and concern property, moral harm,
other violated rights and legitimate interests of a
person.
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Legal relationship attributed to the realization of
the right to rehabilitation are also regulated by the
Civil Code of the Republic of Kazakhstan, as well
as other normative acts.

A person having, in accordance with the Code
of Criminal Procedure, the right to compensation for
harm caused to him in connection with unlawful or
unreasonable criminal prosecution is considered to
be rehabilitated. Such right is given to: the acquitted
—in all cases; the suspect, the accused, the defendant,
the convicted person, as well as the person to whom
coercive measures of a medical treatment have been
applied.

According to Art. 37 of the Code of Criminal
Procedure, the basis for the right to rehabilitation
to emerge is the conduction of illegal or unjustified
criminal prosecution.

Based on the definition of criminal prosecution,
the basis for the right to rehabilitation, including
compensation is deemed to be any actions and
decisions taken by the prosecution side aimed
at exposing the offense of the person put in the
procedural position of the suspect and the accused
(that is, the prosecutor, the investigator, the head
of the investigative department, the inquirer, the
private prosecutor, the victim and his representative,
the plaintiff and his representative).

The basis for the right to rehabilitation is the
unlawful or unjustified conviction or use of coercive
medical measures.

The basis for the emergence of the right to
compensation (but not the right to rehabilitation)
is also the unlawful use of measures of procedural
coercion against any person (detention of the suspect,
preventive measures, other measures of procedural
coercion) during the entire criminal proceedings.

An important element of the mechanism of
rehabilitation of a victim of criminal prosecution is
the official recognition of his right to rehabilitation,
which is carried out if there are grounds and
conditions contained in the sentence, court ruling,
court order or in the decision of the prosecutor,
investigator, investigator.

In accordance with the Code of Criminal
Procedure of the Republic of Kazakhstan, the right
to compensation for damage caused as a result of the
relevant illegal actions of the body conducting the
criminal process have:

1) the persons specified in the first part of Article
37 of the Code of Criminal Procedure of the Repub-
lic of Kazakhstan;

2) individuals, whose criminal case was to be
terminated on the basis provided for in paragraph
5) of Part One of Article 35 of the Code of Criminal

ISSN 1563-0366
eISSN 2617-8362

Procedure of the Republic of Kazakhstan, if despite
the absence of circumstances provided in paragraph
four of Article 32 of Code of Criminal Procedure
of the Republic of Kazakhstan, the pre-trial
investigation was not terminated from the moment
of revealing of the circumstances eliminating the
criminal prosecution;

3) persons whose criminal proceedings were
to be terminated on the grounds provided for in
paragraphs 3) and 4) of the first part of Article 35
of the Code of Criminal Procedure of the Republic
of Kazakhstan, but were not terminated from the
moment the circumstances precluding criminal
prosecution were identified, and the criminal
prosecution continued unlawfully despite the
consent of such persons to the termination of the
criminal case;

4) convicted to arrest, deprivation of freedom,
detained or held in custody in cases of the offense
qualification change by the article of the Criminal
Code of the Republic of Kazakhstan, providing for
responsibility for a less serious criminal offense,
during the stages of suspecting or accusing under
the Code provisions it is not applicable to detain or
holding in custody or the new, milder punishment
is imposed, or exclusion from the sentence of a
part of the criminal charges and a reduction of
the punishment as a result, as well as in the case
of cancellation of unlawful judicial decision for
the application of coercive medical measures or
compulsory educational measures. The actually
served term of arrest or deprivation of freedom is
considered to be served illegally in that part in which
it exceeds the maximum term of punishment in the
form of arrest or freedom deprivation, provided for
by the article of the Criminal Code of the Republic
of Kazakhstan, according to which the offense was
newly qualified;

5) a person to have been detained in excess
of the prescribed term without a legal basis, as
well as illegally subjected to any other measures
of procedural coercion in the course of criminal
proceedings;

6) a person in respect of whom the secret
investigative actions were carried out, subsequently
recognized as unlawful in court.

Recognition of the right to rehabilitation has
the official essence and is one of the fundamental
beginning of criminal proceedings — the publicity
of the criminal process. Recognition of the right
to rehabilitation is the state obligation, exercised
by authorized officials, which is carried out in
a procedural document that completes the pre-
trial investigation or trial in respect of a certain
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suspect, accused person, defendant, in court ruling,
determination, sentence.

The Criminal Procedural Law does not require
a separate decision on the recognition of the right
to rehabilitation; this should be indicated in the
resolution part of the statement issued by the
inquirer, investigator, prosecutor on the cessation of
criminal prosecution, within the sentence, statement,
court ruling.

For sake of the realization of the right of a citizen
to rehabilitation and compensation for harm, it is
important that, in addition to recognizing the right to
rehabilitation, the citizen is explained the procedure
for restoring his violated rights and compensation
for harm caused by criminal prosecution.

Clarification of the right and procedure for
compensation for harm is required to be carried out
by the court that issued the acquittal verdict, and
upon cessation of the case in cassation, the court that
resolved the case at first instance. Thus, according to
the article 400 of the Code of Criminal Procedure of
the Republic of Kazakhstan, the operative part of the
acquittal sentence must contain an explanation of the
procedure for compensation for the harm associated
with the criminal prosecution. At the stage of pre-
trial proceedings, the obligation to taking measures
for the rehabilitation of a person is entrusted to those
who have terminated a criminal case or a criminal
prosecution — the inquiry officer, investigator or
prosecutor.

A special notification is to be sent to the
rehabilitated, in which the aforementioned right is
clarified, to the relevant authorities to which he can
apply for compensation for harm and restoration of
other rights should be also referred to, as well as the
terms of the exercise of this right.

As a general rule, a notification is sent to the
rehabilitated. However, in the event of his death, a
notice explaining the procedure for compensation
for harm caused to the rehabilitated, is sent to the
heirs, close relatives, relatives and dependents of the
rehabilitated.

Sending a notification along with the decision
on rehabilitation serves as a guarantee of the timely
realization of the person’s right to compensation
for damage caused by criminal prosecution.
The exception to this rule serves the absence of
information about the place of residence of the
heirs, close relatives, relatives or dependents of the
deceased, the notification is to be sent to them no
later than five days from the day of their application
to the inquiry bodies, the preliminary investigation
bodies or the court.

Rehabilitation includes compensation of tangible
damage, compensation for moral harm, restoration
of other rights of the person to be rehabilitated.

According to Article 40 of the Code of Criminal
Procedure of the Republic of Kazakhstan, the
compensation of tangible damage includes the
compensation of several components:

1) salary, pension, allowances, other means and
incomes which have been lost;

2) property illegally confiscated or turned into
state income on the basis of a verdict or other court
decision,;

3) fines exacted according to an unlawful court
sentence; legal costs and other amounts paid by the
person in connection with unlawful actions;

4) amounts paid by a person for the provision of
legal support;

5) other expenses incurred in relation to such
criminal prosecution.

Based on the principle of compensation for
damage caused as a result of criminal prosecution,
not only expenses that the person whose right has
been violated, made or is to make in order to get
the violated right restored, loss or damage to his
property (real damage), but also the lost income
that this person would have received under normal
conditions of civilian turnover if his right had not
been violated (loss of profit).

Moral damage is determined by the Civil Code
of the Republic of Kazakhstan as physical or moral
suffering. These are moral or physical suffering
caused by actions (inaction) infringing intangible
benefits at the possession of a citizen from birth
or by law (life, health, personal dignity, business
reputation, privacy, personal and family secrets,
etc.) or violating his personal non-property rights
(the right to use his name, the right of authorship
and other non-property rights in accordance with
the laws on the protection of rights to the results of
intellectual activity) or violating property rights of
the citizen.

In addition to that, the moral harm caused as a
result of criminal prosecution may consist in the so-
called social losses: diminishing the honor, dignity,
reputation of a person, in changing of the public
opinion towards him, etc.

Thus, moral damage resulting from illegal
or unjustified criminal prosecution may consist
in physical suffering (negative feelings), moral
suffering (negative experiences), social losses
caused by unlawful actions and decisions.

Compensation for moral harm is carried out in
two forms: intangible and monetary.
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As the intangible form of compensation for
moral damage serves the official apologies brought
by the public prosecutor on behalf of the state for
the harm inflicted. The assignment of this duty to
the prosecutor is due the prosecutor performs the
criminal prosecution on behalf of the state, as well as
supervision of the procedural activities of the bodies
of inquiry and preliminary investigation (Article 41
of the Code of Criminal Procedure of the Republic
of Kazakhstan).

Compensation of moral harm in the form of
money is carried out within civil proceedings. The
exact amount of compensation is determined by
the court with regards to the nature of the physical
and moral suffering caused to the person, taking
into account the reasonableness of the requirements
and justice; the factual circumstances in which
moral damage was inflicted, and the individual
characteristics of the victim.

Exceptions are cases expressively provided
by law, for example, when a harm was brought
to a citizen as a result of his unlawful conviction,
application of holding in custody as a preventive
measure, home arrest , imposing an administrative
penalty in the form of arrest or corrective labor.

In addition to compensation for property and
moral damage, the rehabilitated person is reinstated
in other rights: labor, pension, housing. According
to Art. 41 of the of the Code of Criminal Procedure
of the Republic of Kazakhstan, this list is deemed
open, therefore any other rights affected by the
criminal prosecution must also be restored.

All queries with regards to the restoration
of labor, pension, housing and other rights are
considered solely by the judge in the order prescribed
for the resolution of issues related to the execution of
the sentence (Art. 390, 391 of the Code of Criminal
Procedure of the Republic of Kazakhstan).

Thus, individuals in respect of which the
criminal punishment measures or criminal procedural
coercion were wrongly applied for should have
guarantees of restoring their former rights, guarantees
of compensation for the material and moral damage
caused, which is also necessary for the prestige of the
rule of law and constitutional state. It is possible to
eliminate the negative consequences of judicial and
investigative errors by rehabilitating persons who
have been unlawfully or unreasonably prosecuted.

Compensation of harm caused by illegal or
unjustified criminal prosecution has to be be
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included in the definition of rehabilitation, which is
to reflect its essence.

Considering the above, rehabilitation in criminal
proceedings must be understood as the process
of restoring the rights and freedoms of a person
who happened to become a subject to criminal
prosecution, but found, in accordance with the law,
not guilty of committing a crime, and ensuring
actual compensation for the harm caused, while
the realization of such right by the person being
rehabilitated to a such compensation.

Conclusion

Thus, the definition of rehabilitation in criminal
process includes three main elements:

1) recognition of innocence of the accused
(suspect), the defendant, convicted according with
the order prescribed by law;

2) restoration for the rehabilitated of the ability
to exercise previously limited rights and bear
responsibilities;

3) guarantees of real compensation for the
harm inflicted by illegal or unjustified criminal
prosecution in the event of the expressed desire
to exercise the right to compensation for such
harm.

The fact of the individual that was found
innocent while court proceedings, having the right
to only compensation for harm does not contribute
to the recognition of him being rehabilitated. This
person continues to be in the rehabilitation process
and is being rehabilitated, since the rehabilitation
process is deemed completed, and the person is
recognized as rehabilitated from the very moment
when the issue of harm compensation related
to illegal or unjustified criminal prosecution or
conviction is resolved completely, i.e. with real
compensation for such harm while exercising
of this right, or without compensation due the
unwillingness to exercise it in the term established
by law. The rehabilitated is a person whom the right
to rehabilitation is recognized after, in respect of
which a complex of measures established for the
criminal procedural law is exercised, aiming at
rehabilitation, including measures emerging from
the right to compensation for the harm caused (http://
www.dissercat.com/content/institut-reabilitatsii-v-
ugolovnom-protsesse-teoriya-i-praktika-realizatsii-
po-materialam-re).
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