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Formation and development of legal provisions on non-property benefits

Abstract. The article is dedicated to the questions of moral relations like the part of the subject of
civil regulation, which are not related to the property. Under the non-property rights and benefits authors
understand not have economic substance and are not separable from the personality of their wealth and media
freedoms as the current legislation. Summing up the above, authors can say that the civil law at this stage
of the legal regulation of personal relations only sets general provisions, which require further development
and transformation into an independent branch of law which should be comprehensive integrative, nature,

as it affects the relations of private-public character.
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Civil Law of the Republic of Kazakhstan has

a central place in the system of law, which at this
stage is updating. Adopted on December 27, 1994
the new Civil Code of the Republic of Kazakh-
stan, which came into effect on 1March 1, 1995, is
codified law system-which serves the legal frame-
work regulating the mass of property and of per-
sonal relations, developing in a market economy.
For the first time civil law and the Civil Code

of the Republic of Kazakhstan includes a special
section devoted to the regulation of the moral rights
of non-property benefits. The need for an indepen-
dent review of these rights is determined by several
factors. Among them should be pointed out that
for the first time the Civil Code RK, reflecting the
content of the Universal Declaration of Human and
Civil Rights, the International Covenants on Hu-
man Rights and the Constitution of the Republic
of Kazakhstan, 1995., significantly increased the
number of intangible benefits that are granted civil
legal protection. Considering the fact that civil law
in Chapter 3 of the Civil Code of the Republic of
Kazakhstan does not provide an exhaustive list of
moral benefits and moral rights, section 3 provides
only general guidelines for their protection, regard-
less of their individual types, and articles 143-146 of
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the Civil Code of the Republic of Kazakhstan deter-
mine ways to protect only some of the most impor-
tant types of moral rights. We should also mention
that some of the types of personal rights, such as the
right to name, to free movement and the residence
election shall be regulated, in other articles of the
Civil Code.

Moral rights arise in respect of non-property
benefits and they are protected, mostly in ways that
do not have to restore the disturbed areas of prop-
erty of the victim. According to Article 9 of the Civil
Code of the Republic of Kazakhstan in such ways
are: the recognition of rights, restoration of the situ-
ation that existed before the violation of law, sup-
pression of acts that violate the law or threatening to
infringe. In addition, they are protected by the means
provided in the legislation of paragraph 3 of the Civ-
il Code of the Republic of Kazakhstan, in particular,
by refuting information defaming honor, dignity or
reputation of the person or entity. Since moral rights
are protected by well-defined ways, certain rules of
civil procedural law are used to apply standards.

Moral relations are part of the subject of civil reg-
ulation, which are not related to the property. Article
.115 CC RK contains only a sample list of impor-
tant intangible benefits that belong to the citizen: the
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life and health, dignity, personal integrity, honor and
good name, reputation, privacy, personal and fam-
ily secrets. In addition the citizens have the right to
freedom of movement, choice of place of residence,
the right to a name, other personal property rights,
which in connection with other intangible benefits.

Considering the problem of moral benefits,
M.K. Suleimenov include them in the classifica-
tion of objects of civil rights on the objects (own
and others’ benefits) in the group of absolute rights,:
«With regard to moral rights, I referred them to
the absolute rights because they are directly linked
to the rightful entity they are inalienable and abso-
lute. It is always own benefit, she right to the ben-
efit of someone else is principally impossible. In
Section 3, Article. 115 CC RK it is said that about
moral benefits and rights, and in articles 141, 142
CC RC — about moral rights. In this case, it does
not matter, the concept of «good» and «right»
practically coincide, so you are right to call it ei-
ther «benefit» or «right» in any case, it would be
a benefit.» And further: «Moral benefits are indi-
visible they are always own benefits» (1, p.27).

Under the non-property rights and benefits we
understand not have economic substance and not
separable from the personality of their bearer and
freedoms as the current legislation. At the same
time non-benefit can be divided into: a) Moral (in-
tangible) benefits purchased by individuals and le-
gal entities by virtue of birth (a) and b) non-prop-
erty (intangible) benefits purchased under the law.
As a non-property rights (nonmaterial) we should be
understand the benefits of their owners.

In the relationship between the concepts of ben-
efits and non-property rights in the literature the
goods highlighted of the first and second levels. Un-
der the first, we understand ones the of life, health,
etc., under the second, the subjective right to these
benefits, through which a person acts in a particular
relationship, providing self defense (2, s.312-314).

The notion of moral benefits and moral rights
are often equated. Such an approach we see in the
legislation of the Russian Federation, where the
«intangible benefit» is a collective, relating both
to the «good» and to the moral rights. However,
this approach raises a fair objection. In particular,
M.N. Maleina finds incorrect association in one
term of the rights and benefits, as private property
rights, and its object, though closely related but not
identical. She proposes to clarify this in section 1 of
Art. 151 of the Civil Code list of intangible benefits

by excluding moral rights (3,p.9).

Similar view is held by J.G. Basin. In his view,
the text of paragraph 3 of Art. CC 115, listing the
objects of moral benefits, without reason adds to the
designation of the object the word «right» since the
latter serves as a symbol of another element of this
relationship. Right only then can be an object when
it is not given to anyone else. Personal non-property
benefit is obtained but can’t be given to some-one,
so is the right to it. Arguing further, he concludes:
Right is, so the way to achieve a benefit (4,p.42).

M.K. Suleimenov considers division of intan-
gible benefits in to non-property rights and benefits
as not principal. He writes, the concept of «benefit»
and «right» is almost the same, so those rights can
be called benefit, or right, in any case it would be a
benefit (1, p.30). M.K. Suleimenov notes that in the
regulation of the civil law of personal relations, not
related to property, there is a different approach in
the legislation, and in the literature, and recognizes
the wrong position, reflected in the Civil Code (as
opposed to CC the other CIS countries), in particular
the norm stated in Art. 2 of the Civil Code, that the
civil law only protects the group relations, as well
as in his opinion, it is impossible to refute the ob-
vious evidence, not only of protection, but also the
regulate the civil law of personal relations, regard-
less of whether or not they are associated with the
property relations (5, p.5). In this case he refers to
the views of Russian scientists, who underline the
insufficiently developed regulatory mechanism of
this relationship in civil law, for example, the opin-
ion of scientist E.A. Sukhanov, who writes that this
relationship is primarily protected by civil law and
its means. The actual shape of these intangible ben-
efits inalienable in most cases preclude their full civ-
il and legal regulation, as they are purely factual in
nature. Therefore, the current legislation is limited
to protection from unlawful encroachment (Sec. 2
of Art. 2 and paragraph 2 of Art. 150 Civil Code). A
system of meaningful «positive» rules establishing
civil regime of these objects, has not yet been(5,p.5)
created by domestic legislators.

Considering the problem of civil-legal regula-
tion of personal relations, it is necessary to take into
account the fact that these relations are governed by
other branches of law. In the literature, there is even
a concept that M.N. Maleina called radical, accord-
ing to which relations with regard to benefits, insep-
arable from the individual form a separate subject
of regulation, are governed not only by civil law,

Bectauk KasHY. Cepust ropuauueckas. Ne4 (64). 2012



F.A. Issayeva 185

and can form in the future, a new branch of law and
a new branch of legislation (6, p.23-24).

By considering this issue, M.K. Suleimenov con-
cludes that «economic and moral relations them-
selves cannot define the subject of civil law. Similar
relationships exist in other areas of law. If we talk
about the subject of law, you must apply a differ-
ent criterion: the presence in the system of social
relations regulated by law, public and private rela-
tions and the consequent inevitability of imminent
division of the social relations in to public and pri-
vate. The law governing public relations, as inevita-
bly is divided into public law and private law. Ac-
cordingly, the main methods of legal regulation are a
method of legal equality, which is applies to the reg-
ulation of private law, and the method of power and
subordination, which applies to public law. These
methods determine creating areas in the main struc-
ture of the law (law is divided into public and pri-
vate, and division of each of these subareas into le-
gal branches. As part of the private sector acts as the
backbone of law in civil law, in a system of public
law — administrative law. «Thus, summing up the
above, we can say that the civil law at this stage of
the legal regulation of personal relations only sets
general provisions, which require further develop-
ment and transformation into an independent branch
of law which should be comprehensive, we can say
it must even have integrative, nature, as it affects
the relations of private-public character. The latter
requires not only the practical realization of the right
to establish and develop public relations within cre-

ating a legal state, but also to develop the theoretical
foundations of non — property relations in the for-
mation and development of new integrative research
area with a separate object and research methods.
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®.A. Hcaea
3aTThIK KYKBIKTBIH CHIIATTAMAaChl, 1aMYybl, TYCIHIr, skeTiayi

FrulbiMu Makanajga a3aMaTThIK-KYKBIKTBIK PETTCYIiH IOHI PETIHJAE JKEKe MYIIKTIK e€MeC KaThIHACTAPIBIH KalbINTACybl MCH
JTaMYBIHBIH KYKBIKTBIK YXOHE TCOPHSUTBIK ACTIEKTLIIEPI, MYJIIKTIK €MeC KYKBIKTap MEH MYJIIKTIK €MEC HTUTIKTeP IiH MA3MYHBIH aHBIKTAYIbIH
CYpaKTapbl, OJIap/IbIH KEKe TYJIFAIapMeH apaKaThlHACHI MEH OaiIaHbIChI, XKEKEe MYIIIKTIK eMeC KaTbIHACTAP/IBIH KYKBIKTBIK PETTETyiHIH
omicTepi KapacThIpbUIaIbl, )KEKe MYJIIKTIK eMec KaTblHAacTap KEeIIeH Il CHIIaTKa M€ KYKBIKTHIH JKeKe cajJachIMEH PeTTeNyi KepeK JereH
KOPBITBIH/BI JdiieKTernei, ce0edi o1 KeKe-Kapusl CUMATTHIK KaTbIHACTAP/Ibl KO3Fal/Ibl.

Tyiiin ce30ep: keke MYIIKTIK eMeC KaThIHAC, MYJIKTIK €MeC KYKBIK, MYJIKTIK €MeC WTiTiK, YKapHs jKOHE JKEKe KOFaMIIbIK
KaThIHACTAP, KYKBIKTHIK PETTEYIiH 9IICTEPI.

®.A. Hcaesa
IIpaBoBasi XapaKTepUCTHKA BeIHBIX IPAaB: CTAHOBJIEHHE, IOHSTHE, PA3BUTHE

B HayuHO#l cTaTbe PacCMOTPEHBI NPABOBbIE U TEOPETUUECKUE ACIEKThI CTAHOBJICHUS U Pa3BUTHUS JINUHBIX HEUMYIIIECTBEHHBIX OT-
HOUIECHUH KaK IPEMETa MPakI1aHCKO-IIPaBOBOIO PErYIMPOBAHUSL, BOIIPOCH! ONPEEICHHS COACPKAaHNUs HCUMYIIECTBEHHBIX [1PaB U HEUMY-
IIECTBEHHBIX OJIar, UX COOTHOMICHHS U CBSI3U C IMIHOCTBIO, METOBI IPABOBOTO PETYJINPOBAHMS JINYHBIX HEUMYILIECTBEHHBIX OTHOIICHHUIA,
000CHOBBIBACTCSI BBIBOJ] O TOM, UTO JINYHBIC HENMYIIIECTBEHHbBIE OTHOIIEHHS JOJDKHBI PETYINPOBAThCSI CAMOCTOSTEILHON OTPACIIbIO TIpa-
Ba, HOCSIIEH KOMIUIEKCHBIH (MHTErPAaTUBHBII) XapakTep, Tak KaK 3aTParuBaeT OTHOLICHUS YaCTHO-ITyOIMYHOTO XapaKTepa.

Kniouesvle cnoga: muuHble HEUMYIIIECTBEHHbBIE OTHOLIEHHS, HEMMYIIIECTBEHHBIE NIPaBa, HEUMYIIIECTBEHHbIE Onara, MyOnuYHbIE U
YaCTHBIE OOIECTBEHHBIE OTHOLICHHS, METObI IPABOBOTO PETYIMPOBAHUS.
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A K. KoGekoBa

MarucTpaHT pUInYecKoro GakyinpTeTa TaaIbIKopraHCKOro roCcyIapcTBEHHOTO YHHUBEPCHTETa UM. J[)aHCyTrypoBa,
Kazaxcran, r. Anmarsl
E-mail: r.daulet@mail.ru

Oco0eHHOCTH PACCMOTPEHHS IPAKIAHCKHX JIeJI IO BOIPocam
roCyI1apCcTBEHHOI0 3aKyNa

AHHoOTanus. B HacTosmelt cTaThe paccMaTpUBAIOTCS BOMPOCH], CBA3aHHBIC C PACCMOTPEHHUEM TPYIOBBIX
CIIOPOB M TPAXKTAHCKUX AET 110 MPIMEHEHHIO HOPM 3aKOHO/IATEIBCTBA O TOCYIapPCTBCHHBIX 3aKyIIKaX.
Knioueswie cnosa: niporieaypa NpUHSITHSL aKTOB pabOTOAATEIsI, YBEIOMIICHHE, COTVIACUTENbHAsI KOMHCCHSI,
TOJIOBOH IIJIaH TOCYIAPCTBEHHOTO 3aKyTa, IUIaH Pa3BUTHSI.

K omnnm u3 xareropuu rpakJaHCKUX AeJ pac-
CMaTpUBAEMbIX CIIEIHATH3UPOBAHHBIMI MEKpaii-
OHHBIMH JKOHOMHYECKHMH CYJIaMH OTHOCSATCS
Jiena, CBsI3aHHBbIE C TPUMEHEHHEM HOPM 3aKOHOJa-
TEIbCTBA O TOCYIAPCTBEHHBIX 3aKynkax. C ydeTom
TOTO, YTO B CHCTEME TOCYJapCTBEHHOTO 3aKyIia CO-
JieprKarcs MPOTHBOPEUHs], CBA3aHHBIE C OCBOEHHEM
OIOMKETHBIX CPEJICTB U, COOTBETCTBEHHO, MPHU3HA-
HUSl HEACWCTBUTEIBHBIMHA JIOTOBOPOB, 3aKITIOYCH-
HBIX 0€3 TpPHUMEHEHHs] HOPM 3aKOHOJATelIbCTBA O
TOCYIapCTBEHHBIX 3aKyIKaX, HE BCETJa OIPaBIbl-
BAIOTCS, Tepe] 3aKOHOJATEIeM CTaBSITCSI BOIPOCHI
COBEpIICHCTBOBAHMSA TPAKTHKH TPaBOTIPUMEHE-
HusA. Oco0oro BHUMAHUS 3aCTyKHUBAIOT IPABOBHIC
CUTYyaIliMl BO3HUKAIOIINE B XO/I€ yTBEP)KICHUS TIsi-
TtuietHero Ilmana pa3BuTHS TOCYIapCTBEHHBIX Op-
raHu3anui U yTBepkJieHus rogosoro Ilnana rocy-
apCTBEHHBIX 3aKyMoK. B cooTBeTcTBHH C 1.3 CT.5
3akona PK ot 21 utons 2007 roma Ne 303-1II 3PK
«O TOCYmapCTBEHHBIX 3aKymlKax», romoBoit [lmam
TOCYIapCTBEHHBIX 3aKyTOK pa3padareiBaeTcs M yT-
BEPIKIACTCS C YUETOM HKOHOMHUYECKHX MOTpPeOHO-
cTeil Ha OCHOBE OIOMKETa OpTaHU3AIlNH, KOTOPBIH
COCTABIISIETCS ¢ 00s3aTENbHBIM yYaCTHEM TJIABHOTO
Oyxranrtepa, paOOTHHKOB TTAHOBO-2KOHOMHYECKOM
CITy’)KOBI W CIIEMAINCTa, MEHEKEpa Mo Tocynap-
CTBEHHBIM 3aKyNKaM. YYacTHs yKa3aHHBIX BBIIIE
pabOTHUKOB B TIOATOTOBKE IPOEKTA MATHUIETHETO

[Inana pa3BUTHS TOCYJApPCTBEHHBIX OpraHU3aLUI
W yTBepiKJeHus rofoBoro [Imana rocyaapcTBeHHBIX
3aKyIMOK BXOJAT B X JIOJUKHOCTHBIE OOS3aHHOCTH.
K mpumepy, B oTHOIIEHUN PaOOTHUKOB cepbl 00-
pa30BaTeNbHOMN NEATENBHOCTH JTOKHOCTHBIE 005-
3aHHOCTH OyXTanTepa 1 SKOHOMICTA OMPEIEIITIOTCS
KBanmudukarmmoHHBIM CIIPAaBOYHHKOM JTOJDKHOCTEH
PYKOBOAIMTENEH, CIIENUATNCTOB W JAPYTHX CIyXKa-
mux, yrepxkaeHHbIM [Ipukazom MuHuctpa Tpyna
1 COIMAaILHOM 3amuThl HaceneHus PK ot 25 HosOps
2010 roma Ne 385-m.

Kpome Toro, IlpaBuiamu ocyuiecTBiIeHUS To-
CYIapCTBEHHBIX 3aKyINOK, yTBepKAeHHbIMH [lo-
cranoBieaneM IlpasurensctBa PK or 27 mexabps
2007 roma Ne 1301 ompemeneHo, 4To 3asiBKa IO TPO-
1eype TOCYIapCTBEHHOTO 3aKyTma JO0JDKHA COnep-
KaTh 00OCHOBAHME IpeJIaraeMOi IEHBI MTOCTaBKU
TOBAapOB, pabOT M YCIYT, B COCTaBICHUH KOTOPBIX,
a TaKk)Ke B ITOJITOTOBKE WHBIX (PMHAHCOBBIX JOKYMEH-
TOB, B 0053aTEIILHOM TOPSAIKE JOJKCH MPHHUMATD
yJacTre ¥ OyXraiaTep, i dKOHOMHCT. YacThIo BTOpOH
1. 7-1 ykazannsix BbIiie [IpaBui, rogosoii [1nan ro-
CYIapCTBEHHBIX 3aKYTIOK JOJDKEH OBITh YTBEPKACH
B TeueHW 10 pabouymx mHEH CO THS yTBEPIKIACHUS
COOTBETCTByIOIEro Oropkera — [lmanHa pasButus
MPEANPUATANA U YUPEIKICHUM.

OtcyrctBue mstuineTHero [lmana pasButus u
HE yTBepkIeHrne B TedeHnid 10 paboumx mHEH TO-
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