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APPEALING PROCEDURAL ACTIONS AND DECISIONS
OF BODIES CONDUCTING CRIMINAL PROSECUTION
AS A GUARANTEE OF SECURING THE RIGHTS
OF PARTICIPANTS IN CRIMINAL PROCEEDINGS

The article examines the legal nature of the principle of freedom to appeal procedural actions and
decisions as the fundamental and guiding principle of the whole criminal process of the Republic of
Kazakhstan. The subject of the study are: the system of legislative and other normative legal acts of the
current legislation of the Republic of Kazakhstan; regulated by them a circle of homogeneous social
relations on the implementation of the principle of freedom to appeal procedural actions and decisions
in criminal proceedings; the practice of applying the above legislation, on the basis of which study
proposals are being developed to improve legislation, as well as studies of law enforcement practice on
the issues under consideration in the Republic of Kazakhstan. The methodological basis of the scientific
article was the political, legal, philosophical, legal and other scientific justifications for the principles
and procedures for carrying out the constitutional basis for the legal regulation of the citizens’ right to
personal freedom, as well as for the principle of freedom of appeal of procedural actions and decisions
in the criminal process. For this, general scientific and private scientific methods of studying state and
legal phenomena were applied. The scientific novelty lies in the fact that the author, using the imperial
scientific material, justifies the approaches of adequate provision in the criminal procedural code of the
Republic of Kazakhstan to the protection of citizens who fall into the sphere of the criminal process from
encroachments on their legitimate rights and freedoms on the part of criminal prosecution authorities.
The need for further improvement of the legislation defining the legal regime of the institution of ap-
peal with the aim of creating a system of procedural guarantees for the rights, freedoms and legitimate
interests of the individual in criminal proceedings is being updated. The issues on the need to provide
detainees with the right to appeal the legality and validity of the detention are considered.

Key words: criminal process, principle of freedom of appeal of procedural actions and decisions,
court, prosecutor’s office, detention, detention.
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an-MDapabu atbiHAarbl Kasak YATTbIK, yHuBepcuTeTi, KasakcraH, AAMaThl K.
K bIAMbBICTbIK KYAQAayAQ )KYy3ere acblpyllbl OpraHAQpPAbIH, NMPOLLECTIK apeKeTTepi MeH
LewiMAepiHe LWafFbIM XKacay KbIAMbICTbIK, COT OHAIPICI KaTbICYLUbIAAPbIHbIH,
KYKbIKTapblH KAMTaMacbI3 eTYAIH, KeMiAAiri peTiHae

Makanraaa KasakcraH Pecrny6AmKachl KbIAMbICTbIK, iC KYPri3yAiH HErisiH KaAayLubl >koHe 6ackapyLubl
Heris peTiHAe MPOLUECTIK 9peKeTTep MeH LelliMAepre LWarbiM >acay 6GOCTaHAbIFbl KaFMAACbIHbIH,
KYKbIKTbIK TaburaTbl KapacTbipblAaAbl. 3epTTeyaiH noHi 60Abin  KP-AblH  Kasipri 3aHAApAbIH,
XaAbIK@PaAbIK, KYKbIKTbIH >KaAMblFa TaHbIAFAH MPUHUMNTEPI MEH HOPMAaAApbiHbIH K8HEe e3re Ae
HOPMAaTMBTIK KYKbIKTbIK, aKTIA€PIHIH >KYMeCi; OAAQPMEH peTTeAeTiH KbIAMbICTbIK, npouecte [NpouecTik
SpEKeTTeP MEeH LeLiMAEpPre LLaFbIM >kacay 60CTaHAbIFbI KaFMAACBIHbIH, XKY3ere acblpblAybl MOCEAEAEPI
6oribiHILIa BipKeAKi KOFaMAbIK, KaTbiHACTapAbiH LWeHbepi; oCbl 3aHAAPAbl KOAAAHY MPAKTUKACh! KOHe
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COAapAbI 3epTTey HerisiHAe 3aHAapPAbl XKETiAAiIpyre 0aiiAaHbICTbl YCbIHBICTAp >Kacay. OAiCTEMEAIK
Heri3i GOAbIM azamaTTapAbIH XKeke GOCTAHABIKKA KYKbIFbIHbIH KYKbIKTbIK, PETTEAYiHIH KOHCTUTYLMSIAbIK,
HerispepiHiH  >Ky3ere acblpblAy TOPTINTEPIHIH, >K8He MPUHUMMTEPIHIH, COHAAM-aK, KbIAMBICTbIK,
NpouecTe MPOLECTiK 8peKkeTTep MeH LWelliMAEpre LafrbiM Kacay 6OCTaHAbIFbl KaFMAACbIHbIH, JKy3ere
ACbIPbIAYbIHbIH  CACU-KYKbIKTbIK, (UAOCOMUSABIK, KYKbIKTbIK >KOHE ©3re A€ FblIAbIMW Heri3aepi
TabblAaAbl. ByA YILIH MEMAEKeTTIK >KeHe KYKbIKTbIK KOpIHICTEPAI 3epTTeyAiH >KaAMbl FbIAbIMM
JKOHE >KeKe FbIAbIMU 9AICTEPI KOAAAHBIAABI. FbIABIMM KaHAAbIFbl — aBTOP MMMEPUKAAbIK, FbIAbIMU
MatepraspapAbl KoapaHa oOTbipbin, KP-AblH KbIAMBICTbBIK icTep >KYpridy KOAEKCIHAE KbIAMbBICTbIK,
MPOLECC asiCblHa TYCKEH a3amaTtTapAblH 3aHAbl KYKbIKTapbl MeH 6GOCTaHAbIKTapblH KbIAMbICTbIK,
KyAaAay OpraHAapbl TaparnblHaH KOA CYFYLIbIAbIKTaH KOPFayAblH 0Oapabap KamTamacbl3 eTiAyiHiH
JKOAAAPbIH Heri3AerAl. KbIAMBICTbIK, MPOLECTe TYAFaHblH KYKbIKTapblHbiH, OOCTAaHAbBIKTapbl MeH
3aHAbI MYAAEAEPIHIH, NMPOLECTIK KeMniAAIKTEPIHIH, >KYMeCiH KAAbINTaCTbIpy MakcaTblIHAQ LIAFbIM >Kacay
MHCTUTYTbIHbIH, KYKbIKTbIK, PEXXMMWH peTTeyLli 3aHHaMaHblH apbl Kapanfbl >KETIAAIPIAY KaXKeTTIAIri
e3eKkTeAeAl. YCTaAFaH apamFa yCTayAblH 3aHABIAbIFbI MEH HETI3AIAITIHE LwaFbIM >Kacay KyKblFbiH 6epy
KQXKETTIAITT YCbIHbIAQADI.

TyiiH ce3aep: KbIAMbICTbIK, MPOLECC, MPOLIECTIK 9pPeKeTTep MeH LelWiMAepre LafFbiM YKacay
6OCTaHABIFbI KAFMAAChI, COT, MPOKypaTypa, KY3eTrneH ycTay, ycrarn aAy.
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Kasaxckuit HauMOHaAbHbI yHMBEPCUTET UM. aAb-Dapabu KasaxcraH, r. AAMathbl
O6>xar0BaHHUe MPOLECCYaAbHbIX A€HCTBUIA U PeLLeHUIH OPraHoB,
OCYLLECTBASIIOLLUX YTOAOBHOE MpPecAeAOBaHuUe,
KaK rapaHTUs obecneyeHus npaB y4aCTHMKOB YTOAOBHOIo CyAOrnpou3BOACTBa

B cTtaTbe paccmaTtpurBaeTcs NpaBoBasi NPMPOoAA NPUHLMIA CBOGOAbI 065KAAOBaHUS MPOLIECCYAAbHbIX
AENMCTBUI U peLleHUi Kak OCHOBOMOAAraloLero 1 pyKOBOASILLIErO HauyaAa BCero yroAOBHOMO npotiecca
Pecny6amkn  KasaxcraH. [MpeAMETOM MCCAEAOBAHUS SIBASIIOTCS: CMCTEMA 3aKOHOAAQTEAbHbIX U
MHbIX HOPMATMBHbBIX MPABOBbIX AKTOB AEMCTBYIOLLEro 3akoHoAaTeAbcTBa Pecny6Gamkm KaszaxcraH;
peryAmpyemblii M1 Kpyr OAHOPOAHbIX O6LLECTBEHHbIX OTHOLLIEHMIA MO BOMPOCaM peaAmn3aLmm NprHLUmMna
CcBOGOABI 06>KAAOBaHMSI MPOLECCYAAbHbIX AEMACTBUIA U PELUEHWIA B YTOAOBHOM MPOLIECCE; MPAKTUKA
NMPUMEHEHMs] HA3BaHHOIO 3aKOHOAATEAbCTBA, Ha OCHOBE M3yueHWsl KOTOpOW paspabaTbiBaloTcs
NMPeAAOXKEHUs MO  COBEPLIEHCTBOBAHMIO 3aKOHOAATEAbCTBA, TaKXKe WCCAEAOBAHMS  MPAKTUKU
NpaBoNprUMEHEHMs MO paccMaTpuBaeMbiM Bornpocam B PecnyGavke KasaxcraH. MeTOAOAOrMUYecKkoi
OCHOBOWM Hay4HOM CTaTbW MOCAY>XMAW MOAUTUKO-TIPABOBble, (DMAOCOMCKME, MPABOBble U Apyrue
HayuHble 060CHOBaHWSI MPUMHUMIOB U MOPSIAKA MPOBEAEHWMSI KOHCTUTYLIMOHHbBIX OCHOB MPaBOBOMO
peryAMpoBaHusl MpaBa rpakAaH Ha AMUHYIO CBOOOAY, a Takxe peaAM3auum MpuHUMNa CBOOGOAbI
006>KaA0BaHUS MPOLLECCYaAbHbIX AEMCTBUIA M PELLEHUI B yTOAOBHOM MpoLecce. AAsi 3TOrO MPUMEHSIAUCH
o0bLleHayYHble 1 YaCTHOHAYUHbIE METOAbI M3YUYeHUs FOCYAQPCTBEHHbIX M MPABOBbIX IBAeHMI. HayuHas
HOBM3HA 3aKAIOYAETCs B TOM, UTO aBTOP, UCMOAb3Ysl SMNEPUUECKMI HayUHbIA MaTepras 060CHOBbIBAeT
MOAXOAbI AAEKBATHOIO ObGecrneveHns B yroAOBHO-NPOLLECCYaAbHOM Koaekce Pecry6amkn KasaxcraH
3alLUMTbl FPaXKAAH, MOMABLUMX B Chepy YrOAOBHOIO MPOLIeCCa OT MOCIraTeAbCTB Ha MX 3aKOHHbIe npaBa
M cBOBOAbI CO CTOPOHbI OPraHOB YrOAOBHOIO MPECAEAOBaHMS. AKTyaAM3UPYeTCs HEOOXOAMMOCTb
AQAbHENLLIEro CoOBepLLIEHCTBOBAHUS 3aKOHOAATEABCTBA, OMPEACASIOLLErO NMPABOBOM PEXMM UHCTUTYTA
006>KaA0BaHUS C LIEAbIO CO3AQHUSI CUCTEMbI MPOLIECCYaAbHbIX FapaHTWMIA MpaB, CBOOGOA M 3aKOHHbIX
MHTEPEeCOB AMYHOCTU B YTOAOBHOM npoLiecce. C no3uumm npuHLIMNa HenpukoCHOBEHHOCTU AMUHOCTU B
YFOAOBHOM MPOLIECCE, BaXKHbIM MPEACTABASIETCS, MO MHEHMIO aBTOPA, peLleHue Borpoca o ToMm, byaet
AV BO3MELLIEH BPEA AMLAM, He MOAAEXKALLMM peabuAanTaumm.

KAtoueBble CAOBa: YroAOBHbI MPOLECC, MPUHUMI CBOGOAbI 00>KAAOBaHMSI MPOLIECCYAAbHbIX
AENMCTBUI U PEeLLIeHWUH, CyA, MPOKypaTypa, COAEP>KaHUE MOA CTPaXKel, 3aAep>KaHue.

Introduction

Analysis of the principles, ideas, norms of the
law of the Republic of Kazakhstan shows that they
create the space necessary for the formation of civil
society, to ensure the rights and freedoms of man
and citizen, to establish the rule of law, to imple-

ment political and legal responsibility of citizens,
state bodies, officials persons, for the coordinated
activity of all branches of state power.

The democratic construction of a criminal pro-
cess that ensures the observance of the rights and le-
gitimate interests of citizens in criminal proceedings
is based on the principles enshrined in the Constitu-
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tion and the criminal procedure law. An analysis of
the criminal procedural principles shows that most
of them (competitiveness, legality, inviolability of
the individual, equality of human and citizen rights
before the law and the court, etc.) are guaranteed by
the Basic Law of the country and such principles
are general legal, which is an expression of nature
and essence of a democratic rule of law. These prin-
ciples recognize a person, his rights and freedoms
as the highest value and property of the state. They
must act within the framework of an integral system
of the criminal process, at all its stages. However,
some principles do not have a direct constitutional-
legal consolidation as a separate rule, but are derived
from the content of other provisions of the Constitu-
tion of the Republic of Kazakhstan. Thus, the princi-
ple of freedom of appeal against procedural actions
and decisions is conditioned by the constitutional
legal principle, such as the right to judicial protec-
tion of one’s rights and freedoms (Article 13 of the
Constitution of the Republic of Kazakhstan, 1995).

The principle of judicial review is established
in Art. Art. 31 of the Criminal Procedure Code, ac-
cording to which «the actions and decisions of the
court and the criminal investigative body may be ap-
pealed in accordance with the procedure established
by the Criminal Procedure Code of the Republic of
Kazakhstan». Every convict, acquitted has the right
to review the verdict by a higher court in accordance
with the procedure established by the Criminal Pro-
cedure Code of the Republic of Kazakhstan. It is
not allowed to appeal to the person who filed the
complaint, or in whose interests it was filed (Crimi-
nal Procedure Code of the Republic of Kazakhstan,
2014).

Main part

In cases of procedural errors, incomplete with
violation of the principles of thoroughness and ob-
jectivity of the investigation of case materials, in-
violability of the person, lawfulness, production, the
institution of appeal is the most important guarantee
of observance of the rights and legitimate interests
of the person in criminal proceedings. Thus, accord-
ing to part 1, article 100 of the Criminal Procedure
Code of the Republic of Kazakhstan, decisions and
actions of the person conducting the pre-trial inves-
tigation, the prosecutor, the court or the judge can be
appealed in the procedure established by the crimi-
nal procedural code by the parties to the proceed-
ings, as well as by individuals and legal entities, if
the ongoing proceedings affect their interests. Com-
plaints are submitted to that state body or to an of-

ficial who is authorized by law to review complaints
and take decisions on this criminal case.

The Office of the Procurator of the Republic of
Kazakhstan plays a special role in the implementa-
tion of the institution of appeal. In accordance with
Art. 105 of the Code of Criminal Procedure of the
Republic of Kazakhstan, the prosecutor supervising
the execution of laws during the pre-trial investiga-
tion is lodged with complaints about actions (inac-
tion) and decisions of the head of the investigation
department, the head of the inquiry body. The pros-
ecutor may also be appealed by the instructions of
the head of the inquiry body, if they restrict the in-
vestigator’s independence, set forth in part 6 of Art.
63 of the Code of Criminal Procedure.

As a general rule, the prosecutor, the head of
the investigative department, the head of the inquiry
body must review the complaint and notify the per-
son who filed the complaint about the decision taken
within seven days from the moment it was received.
Complaints about violations of the law during de-
tention, recognition of suspects, qualifications of
the suspect’s act, removal from office are subject to
review within three days of receipt. In exceptional
cases, when it is necessary to demand additional
materials or take other measures to verify the com-
plaint, it is allowed to examine the complaint within
a period of up to fifteen days, with notification of
the person who filed the complaint (Part 2, Article
105 of the Criminal Procedural Code of the Repub-
lic of Kazakhstan). As a result of consideration of
the complaint, a decision may be made to fully or
partially satisfy the complaint with the cancella-
tion or change of the appealed decision or on the
refusal to satisfy the complaint. [Ipu 3TOM HE MOXKET
OBbITh M3MEHEHO PaHee BHIHECEHHOE PEIICHUE, SCITH
9TO TOBJICUET YXY/IICHUE TIOJIOKECHUS JINIIA, TI0/1a-
BIIErO JKano0y, WIN JIMIA, B HHTEpecaX KOTOPOro
ona Obuta nmonana. The person who lodged the com-
plaint must be notified of the decision taken on the
complaint and the further procedure for appealing.
Refusal to satisfy the complaint must be motivated
(Part 3, Article 105 of the Criminal Procedure Code
of the Republic of Kazakhstan).

Complaints and statements of the suspect,
the accused, addressed to the prosecutor by the
investigator or the person conducting the inquiry,
are immediately transmitted (articles 101, 102, 104
of the Code of Criminal Procedure of the Republic
of Kazakhstan).

Most often in law enforcement practice the
complaint is submitted to the prosecutor and in this
case the prosecutor is obliged to promptly verify the
legality and validity of the detention (in the law, the
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operability is understood to be a term equal to six
hours). The results of the check are reported to the
person who filed the complaint, and, in case of re-
fusal to release him from the ITT, the motives of
the decision are stated. Supervision of the legality of
detention also includes checking the compliance of
the investigating body with the terms of detention,
interrogation of the suspect; the duty to explain to
him procedural rights and to provide the opportunity
to use the statutory rights.

The legal basis for the activities of the prosecu-
tor’s office in the criminal process is the norms of
Section 1, Art. 83 of the Constitution, which estab-
lishes that «the prosecutor’s office, on behalf of the
state, exercises supreme supervision ... with the law-
fulness of inquiry and investigation ... takes mea-
sures to identify and eliminate any violations of the
law, and also challenges laws and other legal acts
that are contrary to the Constitution and the laws of
the Republic. The Prosecutor’s Office represents the
interests of the state in court, and also in cases, in
the manner and within the limits established by law,
carries out criminal prosecution «.

The Order of the General Prosecutor of the
Republic of Kazakhstan of March 30, 2015
(Instruction on the organization of supervision
over the legality of the pre-trial stage of criminal
proceedings) is quite justifiable, in order to improve
the quality of prosecutor’s supervision over the
legality of the pre-trial stage of the criminal process,
broadened the prosecutor’s duties in supervising.
One of the actions aimed at strengthening the
prosecutor’s supervision is defined — for each
court decision that has entered into legal force on
the satisfaction of the complaint under Article 106
of the Code of Criminal Procedure for actions
(inaction) and the decision of the prosecutor’s
office on the supervision of the legality of the
pre-trial stage of criminal proceedings, a special
message to the Department is sent within 24 hours
with the introduction of a copy of the said decision
(paragraph 1 35).

Particular attention is paid to the Verification
of the facts of suspension and termination of
proceedings in the case, during which a measure of
restraint — detention was applied to the suspect or
accused. In addition, it is the duty of the prosecutor
to participate, to participate in himself, or to entrust
his deputy, at the exit of the investigative and
operational group of law enforcement agencies to
the site of the incident for particularly serious crimes
and incidents that caused great public outcry.

Undoubtedly, the amendments and additions made
to the legislative acts and activities of the prosecution
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bodies are aimed at the realization of the legitimate
rights and freedoms of citizens, guaranteeing their
constitutional interests, strengthening the prosecutor’s
supervision over the legality of the implementation of
criminal proceedings and the effectiveness of acts of
the prosecutor’s response.

For today in the country there are Rules
registration of appeals of individuals and legal entities
in the bodies and institutions of the Prosecutor’s
Office of the Republic of Kazakhstan, approved
by Order No. 147 of the General Prosecutor of the
Republic of Kazakhstan dated December 18, 2015,
in order to improve the work with citizens’ appeals
in the bodies and institutions of the Prosecutor’s
Office of the Republic of Kazakhstan, in accordance
with cl. 4 tbsp. 11 of the Law of the Republic of
Kazakhstan «Procuracy» (Law of the Republic of
Kazakhstan No. 81-VI of June 30, 2017 «On the
Prosecutor’s Office»).

A joint order of the General Prosecutor of the
Republic of Kazakhstan dated September 2, 2016
No. 145, the Minister of Internal Affairs of the Re-
public of Kazakhstan of November 3, 2016 No.
1023, the Minister of Finance of the Republic of
Kazakhstan dated November 30, 2016 No. 628 and
the Minister of Finance of the Republic of Kazakh-
stan, was issued to strictly record all applications,
communications and complaints. Chairman of the
Agency of the Republic of Kazakhstan for Civil
Service and Anti-Corruption Affairs of November
15, 2016 No. 54 «On Registration of Applications
for Criminal Offenses in the Internal Affairs Bodies,
Anti-Corruption Service and Economic Service po-
litical investigations received by the electronic por-
tal of the Committee on Legal Statistics and Special
Accounts of the General Prosecutor’s Office of the
Republic of Kazakhstan «.

The law also determines the procedure for ap-
pealing against the actions of the prosecutor.

For example, if the suspect was detained by a
police official on the written instructions of the
prosecutor, the prosecutor who gave the order for
the detention is responsible for properly assessing
the grounds for the detention, but the person
conducting the inquiry has the right not to suspend
the prosecutor’s instructions on detention , appeal
his instruction to a higher prosecutor.

The order of detention of detainees on suspicion
of a criminal offense is established in Art. 134 of
the Code of Criminal Procedure, according to which
detainees on suspicion of a criminal offense are held
in temporary detention facilities (IVS).

Those detained on suspicion of committing a
criminal offense, servicemen and persons serving

Journal of Actual Problems of Jurisprudence. Ne3 (87). 2018 147



Appealing procedural actions and decisions of bodies conducting criminal prosecution ...

a sentence of imprisonment, may also be held
respectively in guardhouses and in institutions of the
penitentiary system that carry out punishment in the
form of imprisonment.

In cases stipulated by paragraph 9) of part two
and part three of article 61 of the Code of Criminal
Procedure, detainees on suspicion of committing
a criminal offense are kept in specially adapted
premises determined by the head of the inquiry
body. In the conditions of the state of emergency,
detainees suspected of committing a criminal of-
fense may be held in rooms adapted for these pur-
poses, as determined by the commandant of the area.
The procedure and conditions for the detention of
persons detained on suspicion of a criminal offense,
the guarantee of their rights and legitimate interests,
as well as the definition of the rights and duties of
employees in places of detention are regulated by
the Law of the Republic of Kazakhstan of March 30,
1999, No. 353-1 «On the procedure and the condi-
tions of detention of persons in special institutions
that provide temporary isolation from society. « The
law regulates the rights and duties of suspects; legal
status of [VS; the regime of detention of suspects in
a crime, etc.

In Art. 4 of the Law establishes a list of principles
of detention, including the principles of legality, the
presumption of innocence, the equality of citizens
before the law, humanism, respect for the honor and
dignity of the individual. Legislative establishment
of these principles is a guarantee of observance of
human rights and freedoms, the principle of freedom
to appeal procedural actions and decisions. The Law
says that the norms of international law are priorities
for this sphere of legal relations in particular in mat-
ters of the protection of the dignity of the individual.
The law also states that «detention should not be ac-
companied by actions aimed at causing physical or
moral suffering to suspects and accused persons in
committing ....»

The status of detainees held in custody is deter-
mined by the block of their rights and duties, as well
as the internal regulations (Article 15 of the Law),
which creates a special restrictive regime. This in-
cludes the regulation of the production of a personal
search; fingerprinting, photographing, and also in-
spection of things detained; The removal of objects,
substances and foodstuffs that are prohibited for
storage and use; acquisition by suspects and accused
of food, as well as necessities and other industrial
goods and other.

Among the rights established in the Law as a
whole, an additional guarantee of the inviolability
of the person in custody is the right to: personal se-

curity in places of detention; meetings with the de-
fender; meetings with relatives and other persons
participating in the case as defenders; keep docu-
ments and records related to the criminal case or
concerning the issues of exercising their rights and
legitimate interests, except for those documents and
records that can be used for unlawful purposes or
that contain information constituting a state secret or
other secret protected by law; to submit proposals,
statements, including to the court, on the lawfulness
and validity of their detention in custody and viola-
tion of their legal rights and interests, etc.

In accordance with Art. 18 of the Law «On the
procedure and conditions of detention of persons in
special institutions providing temporary isolation
from society» in the event of a threat to the life and
health of the suspect or the threat of a crime against
the identity of other suspects and accused, staff of
places of detention must immediately take measures
to ensure personal security of a suspect or accused,
against whom a similar threat arose. At the same
time, it is also necessary to be guided by the norms
of the Law of the Republic of Kazakhstan of July 5,
2000 N 72-II «On state protection of persons partici-
pating in criminal proceedings».

Violation of the right of a detainee held in cus-
tody for inviolability is mediated by the possibility
of sending complaints and proposals to the prosecu-
tor, to the court, to public associations, and so on. At
the same time, the Law establishes measures of re-
sponsibility of officials for prosecution in any form
for such appeals.

The specifics of the detainees’ detention, which
determines the conditions for separate placement in
the cells, in our view, also serves as a guarantee of
the inviolability of the person, it is conducted tak-
ing into account the personality characteristics, the
psychological compatibility of the suspects and the
accused. Separate placement of minors from adults,
for example, undoubtedly serves as a protection of
the right of inviolability of minors.

Among other guarantees for the implementation
of the principle of freedom to appeal procedural
actions and decisions in the criminal process, one
can call the short-term detention.

In the normative resolution of the Constitutional
Council of the Republic of Kazakhstan dated April
13, 2012 No. 2 «On the official interpretation of the
Constitution of the Republic of Kazakhstan on the
calculation of constitutional terms» it is stated that
the constitutional provision «without the sanction of
the court, a person may be detained for not more
than seventy-two hours» means that no later than the
time specified, a court decision on the application
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of arrest and detention, as well as other measures
provided for by law, or The detainee is subject to
release. At the same time, the Constitutional Council
notes that the legislator can also set a time limit for
making the corresponding decision within seventy-
two hours. The beginning of the period of detention
is the hour to the minute when the restriction of the
liberty of the detained person, including freedom of
movement — forced confinement in a certain place,
forced delivery to the inquiry and investigation bod-
ies (seizure, closure in the premises, coercion to go
somewhere or stay in place etc.), as well as any other
actions that significantly restrict personal freedom
of a person, became real, regardless of giving the
detainee any procedural status or performing other
formal procedures. The end of this period is the ex-
piration of seventy-two hours, counted continuously
from the time of actual detention.

The criminal investigative body has no right to
keep the detainee in the suspect’s position for more
than seventy-two hours (part 5, article 128 of the
Criminal Procedure Code of the Republic of Ka-
zakhstan). If within forty-eight hours, and for mi-
nors — within twenty-four hours from the moment
of actual detention, the chief of the detention facility
did not receive a court order authorizing the deten-
tion of the suspect, the head of the place of detention
of the detainee, except for the cases provided for in
paragraphs 1) — 6) of the fourth part of Article 131
of the Code of Criminal Procedure, immediately re-
leases him by his decision and notifies the person in
charge of the case and the prosecutor about this. If
the requirements of part two of this article are not
fulfilled, the head of the administration of the place
of detention of the detainee is liable, established
by law. When releasing a detainee, a person is is-
sued a certificate stating the identity of the detainee,
the grounds, place and time of detention, delivery,
grounds and time of release.

Thus, a person detained on suspicion of
committing a criminal offense is subject to release
on the decision of the person conducting the pre-
trial investigation or the prosecutor if:

1) there are no grounds for applying to the
detainee a preventive measure in the form of
detention or punishment in the form of arrest or
deportation outside the Republic of Kazakhstan;

2) the detention was carried out with a significant
violation of the requirements of Article 131 of
the Criminal Procedure Code of the Republic of
Kazakhstan;

3) there were no legal grounds for detention.

In accordance with Part 1 of Art. 128 of the
Code of Criminal Procedure of the Republic of
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Kazakhstan when detaining a person on suspicion
of committing a criminal offense, the official of
the criminal investigative body orally declares to
the person on suspicion of committing a criminal
offense that he is detained, explains to him the right
to invite a defender, the right to remain silent and
that what he said can be used against him in court.
In the period specified in part one of Article 129
of the Criminal Procedure Code of the Republic of
Kazakhstan, the official of the body of inquiry, the
investigator, the investigator shall draw up a record
of detention. In the record of detention the following
information is indicated:

1) last name, first name, middle name (if any) of
the suspect;

2) by whom the suspect was detained, grounds,
motives, place of detention, the time of actual
detention and delivery (indicating the hour and
minute);

3) information on clarifying the rights of the
suspect;

4) the results of a personal search;

5) information on the state of health of the
detainee;

6) the time and place of the protocol (Part 2,
Article 131 of the Criminal Procedure Code of the
Republic of Kazakhstan).

In a democratic state, restriction of freedom in
the form of detention, in all these cases, is allowed,
as already noted, on the basis of the law and only
by a judicial decision. The strict requirement of
observance of the law in procedural detention
is perhaps the most important guarantee of the
implementation of the principle of inviolability
of the person in procedural detention. Guarantees
against illegal restriction of personal liberty are
regulated in detail by the norms of international,
constitutional, administrative, criminal procedure
and criminal law.

In addition, the real guarantee of protection
of rights and interests of citizens’ freedoms is the
implementation of rehabilitation measures and
the resolution of the issue of compensation for
harm caused by unlawful actions of the criminal
investigative bodies and the court.

Proceeding from the norms of the Code of
Criminal Procedure (Articles 37-39) and Civil Code
(922, 923), it follows that harm is compensated
only to persons with respect to whom rehabilitation
is possible. However, from the perspective of
the principle of inviolability of the person in the
criminal process, it seems important, in our opinion,
to decide whether harm to persons who are not
subject to rehabilitation will be compensated. Af-
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ter all, lawfully detained suspects in committing a
criminal offense and legally arrested have the right
to inviolability of the person. And if to them, with
the correct application of the norms of the Code of
Criminal Procedure, violence dangerous for life and
health, degrading honor and dignity was allowed?
Here, it is important for law enforcement officers
authorized to conduct criminal proceedings to know
that according to the Resolution of the Plenum of
the Supreme Court of the Republic of Kazakhstan
of July 9, 1999, No. 7 «On the practice of applying
legislation to compensate for harm caused by illegal
actions of bodies conducting criminal proceedings»
(para. 5) and «in accordance with Part 2 of Art. 13
and part 8 of Art. 14 CCP detainees, suspects, ac-
cused, defendants and convicts also have the right
to compensation for the harm caused to them and in
those cases when they were subjected to violence or
cruel treatment during the proceedings in the case
when the decisions or actions of the bodies con-
ducting criminal proceedings were humiliated their
honor and dignity, or when, without the need for the
case under investigation, personal information was
collected, disclosed or disseminated, which the per-
son considered necessary to be kept secret, as well
as when the person deprived of liberty with kept in
conditions dangerous to life and health». The norm
of art. 38 of the Code of Criminal Procedure, there-
fore, needs to be amended and supplemented in ac-
cordance with the Resolution of the Plenum of the
Armed Forces of the Republic of Kazakhstan.

Compensation for moral harm is one of the
means of protecting non-material goods and per-
sonal non-property rights. In the Normative Decree
of the Supreme Court of the Republic of Kazakh-
stan of November 27, 2015 No. «On the application
by courts of legislation on compensation for moral
harm,» it is explained that «the inviolability of the
person should be attributed to personal non-property
rights and benefits, violation, deprivation or diminu-
tion of which may result in causing the victim moral
harm ... «.

According to  Kazakhstan  legislation,
moral damage caused in criminal proceedings
is compensated. Thus, in accordance with the
normative resolution of the Supreme Court of the
Republic of Kazakhstan No.7 and in accordance
with CI. 922, items 1 and 2 of Art. 923, paragraph 3
of Art. 951 of the Civil Code, regardless of the fault
of the inflictor due to the state treasury (funds of
the republican or local budgets), compensation for
moral damage in monetary terms caused to a citizen
as a result of:

— illegal bringing to criminal liability;

— publication by government bodies of acts
that do not comply with legislative acts;

— unlawful use as a preventive measure of
detention, home arrest, a written undertaking not to
leave the place;

— unlawful imposition of an administrative
penalty in the form of arrest;

— 1illegal placement in a psychiatric or other
medical institution, etc.

In Art. 14, 15 of the Code of Criminal
Procedure of the Republic of Kazakhstan fixed
the norm on compensation for harm caused to a
citizen through illegal actions of the body leading
the criminal process. In Art. 44, 47 of the Code of
Criminal Procedure of the Republic of Kazakhstan
established that claims for compensation for moral
harm are made in the civil procedure. In Resolution
of the Plenum of the Supreme Court of the Republic
of Kazakhstan of July 9, 1999, No. 7 «On the
practice of applying legislation to compensate for
harm caused by illegal actions of bodies leading
criminal proceedings» establishes the procedure for
compensation of moral harm. Thus, in particular, the
Resolution states that «when the demand to eliminate
the consequences of moral harm in the operative part
of the resolution is satisfied, in accordance with Art.
44 of the Criminal Procedure Code of the Republic
of Kazakhstan should specify which specific actions
and by whom they should be committed in order
to refute the previously disseminated information
about this person in connection with illegal criminal
prosecution. Where necessary, the text of the
communication may be stated in the resolution,
which is subject to publication in the press or
dissemination by radio, television and other mass
media «(paragraph 6).

Particular importance in domestic procedural
science is given to judicial review. A person
whose rights and freedoms are directly affected
by the action (inaction) and the decision of the
prosecutor, the investigating and investigating
authorities, have the right to appeal to the court
for refusing to admit an application for a criminal
offense, as well as for breaking the law at the
beginning of pre-trial investigation, interrupting
the investigation, termination of the criminal case,
compulsory placement in a medical organization for
the production of forensic medical examination, the
conduct of a search and (or) seizure, the commission
of other actions (inaction) and the adoption of a
decision Nij (p.1 Art. 106 CPC RK). Another aspect
of this principle is the provision to every convicted
person, the justified right to review the verdict by
a higher court in accordance with the procedure
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established by the Criminal Procedure Code of the
Republic of Kazakhstan.

Currently, taking into account the tendencies of
strengthening the protection of rights and freedoms
of a citizen in the criminal process, the problems of
judicial appeal are widely discussed in the context
of issues of expanding judicial control over pre-trial
proceedings. This is very important.

Conclusion

In part 2 of Art. 16 of the Constitution it is
established that arrest and detention are allowed
only in cases provided for by law and only with
the sanction of the court, with the right of appeal
being granted to the arrested person. In our
opinion, the regulation of the institution of judicial
review in the criminal process is fully consistent
with Section 2, Art. 13 of the Constitution of the
Republic, which establishes the right of everyone
to judicial protection of their rights and freedoms.
The discussion on the issue of judicial control in the
Republic of Kazakhstan arises from the question of
its relationship with the prosecutor’s supervision.

However, the importance of the institution
of judicial control is international practice; Such
control is provided for in Article 6 of the European
Convention for the Protection of Human Rights and
Fundamental Freedoms. In the Anglo-American

legal system, the police can directly apply to the
judge-magistrate for receiving a warrant for arrest,
search, telephone listening, etc.

Judicial  oversight of the preliminary
investigation exists not only in the countries of
the Anglo-American legal system (Kamisar, Yale,
2015, p.645, William C. Bryson 1992, 132), but also
in many others — France (Bobotov SV 1994 | C.146),
Italy (Luigi Covatta 2017), Austria (Ilyutchenko
NV 2015, p.178), Switzerland (Trefilov AA
2014, P.117). In the continental system of law,
the prosecutor controls the appeal of the police to
the court or authorizes the investigative actions
(taking into account the subsequent judicial control
over the legality of the sanctions and the issue of
admissibility of the evidence obtained) (Kalinovsky
KB 2000, P.28).

It does not contradict, in our opinion, this is the
Kazakh national tradition. Judicial control, in fact, is
connected with the intensification of the adversarial
principle in the preliminary investigation, and
this makes the criminal process more effective,
providing more reliable protection of the rights of
its participants. Thus, we believe that the gradual
expansion of judicial control in the pre-trial stage of
criminal proceedings is one of the most important
manifestations of judicial power as a way of securing
constitutional rights and freedoms of a person and a
citizen.
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