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This article is devoted to questions of legal regulation of joint property
of spouses. Currently, Kazakhstan has expanded the scope of property rela-
tions , especially in the transfer of rights to immovable property. Joint prop-
erty of the spouses is any acquired by them during the marriage movable
and immovable property. In connection with the mandatory registration of
rights to immovable property and transactions with it in practice, registra-
tion authorities, the question arose about the order of registration of the
right of joint ownership of the spouses. The article describes the procedure
of registration of rights, if the immovable property acquired in the name of
one of the spouses.
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ATaAFaH MakaAa epAi-3ambinTblAAPAbIH BipAeCKeH opTak, MeHLIriHiH
KYKbIKTbIK, PeTTeAyiHiH cypakTapblHa apHaAfraH.Epai-3aibinTbirapAbIH
GipAECKEH OpTaK, MEHLLIr HEKE KEe3IHAE KMHAFaH XKbIAXKbIMANTbIH XKOHE
XKbIAKUTBIH MyAiKTepi 60AbIn Tabbiraabl.Kasipri keseHae KasakcrtaHaa
MYAIKTIK KaQTbIHACTApAbIH KOAAQHY asCbl KEHEMAI,OHbIH, iLIIHAE >KbIAXbI-
MaMTbIH MYAIKTEPAIH aybICy KYKbIFbl. KbIAXKbIMANTBIH MYAIKTEPAT MiHAET-
Ti TYpAe Tipkeyre 6aiAaHbICTbI KBHE MOMIAEAEPAI TipKeyre 6aiAaHbICTbI
MPaKTUKAABIK, OPraHAAPAA €PAI-3aiMbINTbIAAPAbIH, GipAECKEH OpTak, MeH-
WwiriH Tipkey TepTibi TypaAbl CcypakTap TybIHAAAbl.MakaraAa >KbIAXKbl-
MaTbIH MYAIKTEPAT epAi-3aibINTbIAPAbIH GipeyiHiH, aTbiHa aAbIHFaH Ke3-
A€ri >Karaaiibl KapacTblpbIAFaH.

Ty#iH ce3aep: MYAIK,epPAi-3aibINTbIAAPABIH, GipAECKEeH MeHLUiri,epAi-
3aMbINTbIAAPABIH, MYAKIH GOAY,>KbIAXKBIMANTBIH MYAIKTI TipKey.

AaHHas cTaThsl MOCBSLLEHA BOMPOCaM MPABOBOIrO PeryAMpoBaHus
COBMECTHOM CcOo6CTBEHHOCTM cyrnpyroB. OOLEein COBMECTHOM COOCTBEH-
HOCTbIO CYMPYroB SIBASETCSI Al0OOE HaXKMTOE MMM B Mepuos Bpaka ABU-
JKMMOE 1 HeABMXKMMOE MMyLLecTBO. B HacTosuwee Bpems B KasaxcraHe
paclumpuAach cepa UMYLLLECTBEHHbIX OTHOLLEHWI, OCOOEHHO B 4acTu
nepexoAa MpaB Ha HEABMXKMMOE MMyLLecTBO. B cBsiu ¢ o6s3aTeAbHOM
pervcTpaument npae Ha HEABUXKMMOE MMYLLIECTBO M CAEAOK C HUM B Mpak-
TUKe PErucTpUpYIOLLMX OPraHOB BCTAA BOMPOC O MOPSIAKE perncTpaumm
npaBa COBMECTHOW COOCTBEHHOCTM CynpyroB. B cTatbe paccMoTpeH mno-
PSIAOK PErucTpaumu npas, eCAM HEABMXKMMOE MMYLLECTBO NMpUoBpeTeHo
Ha MMsl OAHOTO U3 CYMNpYyrosB.

KAtoueBble CAOBa: MMYLLECTBO, COBMECTHasi COOCTBEHHOCTb Cymnpy-
roB, pasAeA MMYLLLECTBA CYMpPYyroB, PerucTpaumst npaB Ha HEABMXXMMOE
MMYLLLECTBO.
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In the legal regime of marital property, all acquired during the
marriage is their joint property. The participants of this property are
the only spouses. It follows that, regardless of the active participation
of each of the spouses in the creation of the common property ,they
have equal rights to it. Matrimonial property - property acquired
by them during the marriage. Mistakenly called «civil marriage»
actual family life, even long-term, but without proper registration
of marriage, does not create a joint ownership of the property.
Temporary separation of the spouses does not contradict the legal
regime of their property.

To property acquired by the spouses during the marriage
(common property of spouses) is include the income of each spouse
from employment, business and results of intellectual activity,
received pensions, benefits and other payments that do not have
a special purpose (the amount of material assistance, the amounts
paid in compensation for the loss of ability to work due to injury
or other damage to health, and others). Common property of the
spouses are also purchased from the general revenues of the spouses
movable and immovable property, securities, shares, deposits, shares
in the capital made to the credit institution or other commercial
organizations, and any other acquired by the spouses during the
marriage property regardless of whether in the name of the spouse
who acquired it or the name of someone or someone spouse made
cash. Joint property of spouses is any acquired by them during the
marriage of movable and immovable property which may be the
subject of property rights of citizens, regardless of the name of one
of the spouses it was purchased or made cash.

Movable and immovable property acquired from the general
revenues of the spouses is recognized as joint property. These things
become joint property after transferring the ownership to one spouse.
Consequently, the acquisition of property by one spouse from a third
party and other spouse also has a right to acquire it. Basis of property
rights of the first spouse which signed purchased contract with a
third party for the sale, exchange, etc., and the second spouse has a
right to own according to the direct instructions of the law on joint
property of the spouses of property acquired during the marriage.

According to paragraph 1 of Article 33 of the Code of the
Republic of Kazakhstan “On Marriage (Matrimony) and Family”
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(hereinafter - the Code), the property acquired by the
spouses during the marriage (marriage) is their joint
property. [1] Also, in accordance with paragraph
1 of Article 223 of the Civil Code of the Republic
of Kazakhstan (hereinafter - CC RK), matrimonial
property - the property acquired by the spouses
during the marriage is their joint property if the
contract between them provided that the property
is a shared property spouses or belongs to one or
the relevant parts of each of the spouses the right of
ownership. [2]

From this, it follows that the legal regime of
marital property regime is their joint property if it
has not been set in the marriage contract.

In accordance with Article 220 of the Civil Code
of the Republic of Kazakhstan spouses jointly own
and use common property and dispose of it by mutual
agreement, which is expected no matter which one
of the spouses made a deal to dispose of property.
In transactions requiring notarization or state
registration, in accordance with paragraph 3 of Article
220 of the Civil Code of the Republic of Kazakhstan,
the consent to the transaction by one spouse to another
needs to be validated by a notary. Rights of spouses to
own, use and dispose of property are equal. They do
not depend on the actual contribution of each spouse
to the creation of the common property. Spouses have
equal rights to property.

In the case of the division of property, which is
a joint property of the spouses, their share is usually
considered equal. According to the rules of notarial
acts notaries, approved by order of the Minister
of Justice of the Republic of Kazakhstan dated
January 31, 2012 Ne 31, in the commission of one
of the spouses of the transaction on the order of the
common property of the spouses is assumed consent
of the other spouse if the marriage contract does
not establish a different treatment of the property.
[3] To commit one of the spouses of the transaction
under the order (purchase) or termination of the
transaction, which requires notarization and (or)
registration in the manner prescribed by law, it is
necessary to request a notarized consent of the other
spouse or a statement that the owner of the property
to be alienated is not married, with the exception of
disposals of property acquired by the spouses on the
basis of gratuitous transactions before marriage or
by way of inheritance, as well as with the exception
of disposals of property, which is owned by his wife
in the regime of separate property on the basis of
the marriage contract. In the latter case, the notary
presented a prenuptial agreement.

The registration of rights to the property,
which is common property of the spouses must be

in accordance with the Code of the Republic of
Kazakhstan “On Marriage (Matrimony) and Family”
to submit the registration authority a notarized
consent of the spouse to complete the transaction.
According to Article 22 chapter 6 of the Law of the
Republic of Kazakhstan of July 26, 2007 Ne 310-
III «On state registration of rights to immovable
property”, for registration of the rights of the other
spouse, details of which are not contained in the
documents of title, the applicant who has reached
the age of consent in accordance with the legislation
of the Republic of Kazakhstan, in the application
for registration shall specify the information about
the fact there is no state in marital relations or
information about your spouse with a copy of the
document confirming the existence of the marital
relationship. If the marriage contract is set to shared
or separate ownership of the immovable property
of the spouses, the registering authority granted the
marriage contract. [4]

Based on the above, the registration of rights
to immovable property in the State database “Real
Estate Registry” made information on all owners
who are owners (that is, the two spouses).

It should also be noted that the designation of
one of the owners of real property in the pledge
agreement, in the presence of a notarized consent
of other owners (husband or wife), is not no lawful
or not lawful, in this regard, when applying for
registration of the contract of pledge registration
authority shall register the contract

As has been the above, in accordance with Art.
223 CC jointly owned property is property owned by
two or more persons without specifying the shares
of each of the owners of the right of ownership to it,
with joint ownership arises only in cases prescribed
by law. One such case is the joint property of the
spouses - the Code specifies that the legal regime
of marital property regime is their joint property.
In practice, there is a question about the status of
the property received by both spouses on gratuitous
transactions (for example, the privatization contract,
donation) - whether the property is jointly owned,
and therefore it is subject to the norms of family law,
or it is a common property regulated by common
rules of civil law? Resolving this issue is of great
practical importance, since it affects the future fate
of the property, including the introduction of such
facilities in the community property to be distributed
according to the norms of the Code, the opportunity
to enter into a marriage contract in respect of the
property, etc.

Common is the assertion that the property
received by the property of the spouses during
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the marriage by gratuitous transactions is their
joint property. This statement, in our opinion, is
not absolutely certain on the following grounds:
Article 33 of the Code defines a joint marital
property as property acquired during the
marriage, and also lists the property. At the same
time, the Code does not define the concept of
“marital property.” Listed in paragraph 2 of
Art. 33 of the Code property can be divided into
two types, as it is set out in a provision of law:
first - the income of each spouse (from labor,
business and intellectual property), pensions and
benefits, as well as certain types of payments,
second - acquired from the general revenues of the
spouses movable and immovable property, securities,
shares, deposits, shares in the capital made to the
credit institution or other commercial organizations,
and any other acquired by the spouses during the
marriage, regardless of whether the property in the
name of someone spouse acquired it or the name of
one of the spouses or who made money.

However, many researchers of family law split
the list of assets referred to in the second form, for
certain types. At the same time a sign of acquisition
of the property from the general revenues relate to
movable and immovable property, securities, units
of, deposits, shares in the capital made to the credit
institutions and other commercial organizations,
and do not relate it to any other property acquired
by the spouses during the marriage although at the
same time the words “regardless of the name of one
of the spouses acquired it” refer to those objects.
In our opinion, analyzing art. 33 of the Code, it
is possible to draw the following conclusions:
- the concept of “property acquired by the spouses”
means: a) income earned by spouses (one of them),
as well as compensating lost wages or inability to
obtain it, and b) property acquired from general
revenue;

the concept of “property acquired by the
spouses” is not identical to the concept of
“acquired for any reason”, otherwise, why
separate the notion of “acquired” and “acquired”;
-thewords“‘regardlessofthenameofoneofthespouses
acquired it” refers not only to “any other property”
and to all listed property, including real estate;
- separation sign “the acquisition of property from
the general revenues of the spouses” to acquire
“any property ...” is not based on the grammatical
interpretation of the rules of law, the word “and”
in this case is used for the transfer of the property
purchased from the general revenues;

— an indication of the law on the acquisition of
property from the general revenues of the spouses
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is onerous nature of transactions in which the
property comes into the joint property of spouses.
the concept of “property acquired by the spouses”
is not identical to the concept of “acquired for any
reason”, otherwise, why separate the notion of
“acquired” and “acquired”;

— the words “regardless of the name of one of
the spouses acquired it” refers not only to “any other
property”’andtoalllistedproperty,includingrealestate;
- separation sign “the acquisition of property from
the general revenues of the spouses” to acquire
“any property ...” is not based on the grammatical
interpretation of the rules of law, the word “and”
in this case is used for the transfer of the property
purchased from the general revenues;

— an indication of the law on the acquisition of
property from the general revenues of the spouses is
onerous nature of transactions in which the property
comes into the joint property of spouses.

Thus, when entering the property, including
real estate, the property of both spouses on the
gratuitous transactions (contract of donation, free
privatization) there is no joint ownership of spouses
and common ownership. The fact of the marital
relationship in these cases is legally irrelevant, in the
privatization of housing is important fact of tenancy
agreement, the donation of the property - the identity
of the done. Accordingly, the resulting relationship
between the spouses, co-owners are not governed by
the rules of family law and general civil law. Based
on the foregoing, subject to Article 33 of the Code,
real estate, in our opinion, will be the joint property
of the spouses, if it meets the following conditions:-
acquired during the marriage;

— acquired on a reimbursable transaction;

— acquired from the general revenues of the
spouses,

— marital agreement is not modified regime
of joint ownership (the contract can be concluded
as to the acquisition of the property, and after the
acquisition).

Inthe absence of at least one of these conditions
the property can not be owned jointly by spouses.
For example, there are cases of acquisition
of property by one spouse on a reimbursable
transaction, but at their own expense, for example,
existing prior to the marriage, or received as a
gift, or the proceeds from the sale of the property
to him personally, in particular, received by
inheritance or property in order free privatization.
In this case, I have practiced, in addition to the
submission of documents confirming the origin of
the funds (the contract of donation of money, a
contract of alienation personally owned property,
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etc.), require the application of the second spouse,  text of the treaty, and in the subsequent consent
confirming that the joint funds for the acquisition  of the spouse on the disposition of the property is
of property is not used. All this is reflected in the  not claimed.
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