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The issues about what Kazakhstani administrative justice should be
in modern Kazakhstani legal science are still open. With that, it is gratify-
ing to note that the research on the development of administrative justice
issues is conducted in several alternative directions. At all stages of the
reform of the state, were in dire issues that were aimed at improving the
administrative legislation and, in general, administrative law.
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Kasipri kazakCTaHAbIK KYKbIKTbIK FbIAbIMAQ Ka3aKCTaHAbIK, OKIMLLIAIK
IOCTUUMSIHBIH  KaHAAM  OOAYbl KEepekKTiri TypaAbl MaCEAeAep  allblk,
TypAe anTbiayaa. CoHbIMEH KaTap Ka3akCTaHAbIK, SKIMLWIAIK OCTULMS
MOCeAeAepi 3epTTey casacbiHAQ GaAamanbl OarbiTTa >KYPrisiAin xyp.
MemaekeTTik pedopMarap KaAbINTacybl Ke3eHAEpPiHiH OapAblfbiHAQ
SKIMLLIAIK 3aH, WbIFapPYLbIAbIKTbI >KETIAAIPY, >KaAMbl SKIMLIAIK KYKbIK,
GarbITbIHAAFbI LUELLIMAEPAI LLELLY KYPAEAI MaceAe BOAbIM KEAEAI.

Tyiin ce3aep: 1OCTMUMS, 3aH, MEMAEKeTTIK 6ackapy, oKiMLiAiK
KYKbIK,.

B coBpemMeHHOM Ka3axXxCTAaHCKOWM MPaBOBOM HayKe BOMPOCbI O TOM,
KakoM AOAXKHA OblTb Ka3axCTaHCKas aAMUMHUCTPATMBHAS OCTMLMS,
OCTalOTCS MO-MPEXKHEMY OTKPbITbIMW. BMecTe ¢ TeM OTPaAHO OTMETUTD,
YTO MCCAEAOBaHMS MO pa3paboTke NMPoOAEM aAMMHUCTPATUBHON OCTU-
UMM BEAYTCS B HECKOAbKMX aAbTEpPHATMBHbIX HarpaBAeHMsix. Ha Bcex
3Tanax rocyAapCTBEHHOro pedOopMMPOBAHUS OCTPO CTOSIAM BOMPOCHI,
peLleHnst KOTOPbIX ObIAM HarpaBAEHbl Ha COBEPLLUEHCTBOBAHME aAMMHU-
CTPaTMBHOIO 3aKOHOAATEABCTBA M, B LLEAOM, aAMUHUCTPATMBHOIO MNpaBa.

KAroueBble cAOBa: 1OCTULMS, 3aKOH, FTOCYAQPCTBEHHOE YyrpaBAeHMe,
AAMUHUCTPATUBHOE MPaBo.
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Modern reforms in public administration aimed at the
implementation of administrative — legal policy of the Republic of
Kazakhstan since gaining sovereignty, characterized by the tendency
of a government to form administrative — legal mechanisms of
protection the rights, freedom and legal interests of a citizen and
a person from unlawful actions and decisions of the state bodies in
the sphere of administrative and legal relations arising in the field of
public administration.

And in this aspect it represents considerable interest emerging
in the depths of the Kazakh State Institute of Administrative Justice
forming mechanisms of protection the rights and freedom of a
citizen and a person in the sphere of public-law disputes. The ac-
tivity of the government in this direction can be divided into three
stages, especially since this periodization conditioned by the adop-
tion of major policy documents of Kazakhstan, of conceptual and
systemically important character:

— Stage 1 — from 1994 to 2002 (State program of legal reform
in the Republic of Kazakhstan, 1994);

— Stage 2 —from 2002 to 2010 (Concept of Legal Policy of the
Republic of Kazakhstan for the period from 2002 to 2010);

— Stage 3 —from 2010 to 2020 (Concept of Legal Policy of the
Republic of Kazakhstan for the period from 2010 to 2020).

At all stages of the state reform, there were issues aimed
at improving the administrative legislation and, in general,
administrative law. Another basic idea of the reforms was the idea
of the formation of the administrative procedures, which was to
become a full-fledged form of justice realization along with criminal
and civil proceedings.

In this context, the development of the problem of administrative
and legal relations arising in the process of creation, organization,
and legislative support of the activity of administrative justice is the
most significant.

It is important to note that until the end of the XIX century
public law was a branch of law regulating the activity of public
administration and public service. But scientists studying
administrative law as Rudolf Gneyst, L. Shteyn and O.Mire in the
second half of the XIX century transfer the study of these legal
institutions from the state law to a new branch of law — the right
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of management or the right of the executive power
which in the end of XIX to the early XX century
in Western Europe and then in Russia was named
«administrative law». This name was the most
successful as it had the features of the generic
concept, and could combine into one the different
parts of administrative legal activities.

In addition, we should emphasize the following
detail. The authors of the concept «administrative
law» were the French who originated this term based
on development and regulation of the institute of
administrative justice. In the X VIII — the first half of
the XIX century the elaboration of issues, associated
primarily with policy activity and protection of
public order («decorumy), that is, the development
of the substantial part of administrative law was the
characteristic feature of the German specialists in this
sphere. The French administrative centralization,
carried out by Napoleon I and the mechanisms
of protection the rights of citizens against the
omnipotence of officials created by him contributed
to the formation of the Institute of Administrative
Justice, which becomes a part of administrative law
in the countries of Western Europe and Russia in the
late XIX — early XX century.

Accordingly for Kazakhstani administrative law
the issues of administrative justice are innovative
as they are developed actively only over the last
decade.

The problems of administrative justice were
developed intensively and efficiently in the pre-
revolutionary period of its evolution and the only
post-Soviet reformations gave new impulses to
activate the research in this area in the administrative
and legal science of Russia. However, significant
changes that differ by fundamental and doctrinal
scientific results in the field of administrative law
have not occurred and legislation governing these
relations has not been formed in Russia.

Theissuesaboutwhat Kazakhstaniadministrative
justice should be in modern Kazakhstani legal
science are still open. With that, it is gratifying
to note that the research on the development of
administrative justice issues is conducted in several
alternative directions:

In the first case, the administrative justice is
considered as an activity of both

ordinary courts and specialized administrative
courts and quasi-judicial bodies, resolving public
law disputes connected with the appeal of illegal
decisions of the authorities violating the rights and
legitimate interests of individuals and legal entities;

— In the second case, the administrative
justice is understood as an activity of specialized

administrative courts resolving disputes in a special
procedural order;

— In the third case, accentuation of the
research attention is focused on judicial control,
which is an integral part of administrative justice
functions. In this case, the researchers suppose that
its implementation is possible in a strictly specific
form caused by peculiarities of relations of two
independent branches of power- executive and
judicial. This group of researchers suppose that in
this case the twofold objective is achieved in the
process of judicial control: protection of individuals
and legal entities from the abuses of power by
authorities, as well as improvement of the activity
of authorities in the interests of society in total. If we
look at the problem more broadly, the improvement
of this type of control is appropriate to consider as
an essential element of the reforms — both judicial
and administrative. In this context, the researchers
suggest to consider wider the features of the institute
of administrative justice, consisting in considering
the disputes by special courts under the special rules
on the violation of public rights of citizens and legal
entities in the administrative process.

Judicial control is one of the procedural and
legal forms of administrative resolution of a legal
dispute, the judicial procedural form provides
equality of procedural provisions of trial participants
— government bodies and individuals or legal
entities. The legal dispute becomes possible in case
of violation of public rights of citizens and legal
entities;

— The fourth conducting research based on
the thesis that the administrative and legal disputes
are resolved in the trial, and this, in their opinion,
is the basis for the consideration of the Institute of
Administrative Justice in relation to the judiciary.
In addition, they pay special attention to the fact
that administrative justice is characterized by the
existence of separate legal entities range (citizens,
legal persons, public authorities, the subjects of
executive power, officials). The judges (officials)
considering in managing disputes, as a general rule
have special knowledge and skills in specific areas
of public administration, activities of executive
authorities and their interaction with the subjects
of legal relations. Thus, administrative justice is
expressed in considering the disputes by special
courts for well-defined rules concerning violation
of public rights of citizens and legal persons in the
administrative process.

— least common is the range of researches
based on the conviction that administrative
proceedings is understood in two ways, in the form

384 KasYV Xa6apuibicsl. 3an cepusicol. Nel (81). 2017



Zhetpisbayev B.A. , Tynybekov S.

of consideration of administrative violation cases
and in the form of complaints of physical and legal
entities against actions (inaction) and legal acts of the
administrative authorities and their officials. So we
are talking about that the subject of legal regulation
are the administrative offenses on the one hand, and
the administrative dispute on the other. At the same
time, special attention is drawn to the fact that in the
foreign law there is no concept of an administrative
offense arising from the sense of Art. 2 CAO of the
Republic of Kazakhstan. Accordingly, as a matter of
administrative justice is invited to consider only an
administrative dispute, which is understood mainly
as an administrative — contentious (litigatory) rather
than for penalty jurisdiction, whereas under the
subject of administrative proceedings proposed
to understand both administrative dispute and
administrative offense. Therefore, to describe the
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subject of administrative proceedings proposed to
use the more general category — «administrative and
legal conflict».

Thus, the analysis of the current administrative
and legal literature of Kazakhstan indicates that the
range of research the problems of administrative
legal relations arising from the specific legal nature
of administrative justice is diverse in content and
represents a set of theoretically reasonable ideas
which contribute to the development of both the
practice of law enforcement activities, and the
formation of national legislation on administrative
justice. It seems that in the near future Kazakhstan
will develop its own concept of legal model of
Kazakhstan’s Administrative Justice, which
creates for Kazakhstan new opportunities for
further integration into the international legal
space.
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