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In this article the author reveals features of activities of the investiga-
tive judge at a stage of pre-judicial investigation. Feature of activities of
the investigative judge as major factor of system of controls and counter-
balances is revealed. The task of the investigative judge in implementa-
tion of judicial control without acceptance on itself functions of criminal
prosecution reveals. The practical importance of such legal proceeding
as deposition of indications is determined. It is determined powers of the
investigative judge by control of pre-judicial production.

Key words: investigative judge, criminal procedure, subject of crimi-
nal trial, sanction.

ByA Makanapaa aBTOp COTKA AENMiHri Tepren-tekcepy CaTbICbIHAAFbI
Teprey CYAbSICbIHbIH, KbI3METiHiH epeKLlleAikTepiH KapacTblpasbl. Ocbl
JKEpAE Teprey CyAbsiChbl TEMe-TEHAIK XoHe Texkey (PakTopbl PETIHAE Kbl3-
MeTi awbiraabl. COHbIMEH KaTap COTTbIK, GakblAay KbIBMETIH XYy3ere acbl-
py MaceAeci KapacTbipbiAaabl. OCbl XepAe alFakTapAbl cakTayFa Koo
CUSIKTbI MPOLIECCYAAADIK, OPEKETTIH TaXKipnOeAiK MaHbI3bl AlLbIAbIM KeTe-
Al. Teprey CyAbSICbIHbIH, COTKA AEMiHTi Tepren-tekcepyai 6akbiray Gapbi-
CbIHAQFbl BKIAETTIKTEpI alliblAAAbI.

TyHiH ce3aep: Teprey CyAbsICbl, KbIAMbBICTbIK, MPOLLECC, KbIAMbICTbIK,
COT BHAIPICIHIH CyObekTiCi, CaHKLMS.

B AaHHOM CTaTbe aBTOP PaCcKpblBaeT OCOGEHHOCTM AESITEALHOCTM
CAEACTBEHHOIO CYAbM Ha CTaAMM AOCYAEBHOro pacCAEAOBaAHMUS Kak OC-
HOBHOro pakTopa CUCTEMbl CAEpPXKeK M MpoTMBOBeCcOB. PackpbiBaetcs
3aAava CAEACTBEHHOIO CYAbW B OCYLLECTBAEHWM CyAEOHOrO KOHTPOAS
6e3 NpuHATUS Ha cebs PyHKLMM YrOAOBHOIO npecaeaoBaHus. Onpeae-
ASIETCS MPAKTUUECKas 3HAUMMOCTb TaKOro MPOLLECCYaAbHOIrO AENCTBUS,
KaK AernoHMpoBaHWe rnokadaHuin. OnpeaeAsioTcs MOAHOMOYMS CAEACT-
BEHHOrO CYAbM MO KOHTPOAIO 3a AOCYAEOHbIM MPOU3BOACTBOM.

KAtoueBble CAOBA: CAEACTBEHHDIN CYAbSl, YTOAOBHbIN NMPOLECC, Cybb-
€KT YrOAOBHOIO CYAOMPOU3BOACTBA, CaHKLIMS.
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Entering of institute of the investigative judge in criminal trial
demonstrates commitment of Kazakhstan to the commonly accept-
ed international standards in ensuring more complete implementa-
tion of the principle of equality and competitiveness of the parties,
increases in efficiency of protection of the rights and freedoms of
citizens.

The concept of policy of law of the Republic of Kazakhstan for
the period from 2010 to 2020 an important task determined further
development of the principle of competitiveness of the parties of
accusation and protection in criminal procedure which is promoted
by activities of the investigative judge in criminal trial which is the
certain subjectof the criminal trial [1].

In February, 2007 the Head of state in the Message to the people
of Kazakhstan has expressed the basic decision on transfer of pow-
ers to court on arrest authorization that has put the beginning to in-
troduction of new model of the Kazakhstan legal proceedings.

Entering of judicial authorization of arrest and house arrest in
Kazakhstan since 2008 was a progressive step in development of the
national legislation as human right and the citizen on freedom and
security of person paramount value has, and their observance and
respect is one of the main tasks of the constitutional state.

In line with development of optimum model of legal proceed-
ings with adoption of law of RK «About Modification and Additions
in Some Legal Acts of the Republic of Kazakhstan concerning Ap-
plication of Measures of Restraint in the form of Arrest, House Ar-
rest» which is put into operation since August 30, 2008 for the first
time in Kazakhstan authorization of arrest was transferred to courts.

Delegation of power on issue of the sanction for detention from
prosecutor’s office to courts was the evidence of development of
policy of law of Kazakhstan according to international standards in
the field of human rights. In particular, a legal process of authoriza-
tion of arrest is provided by regulations of the International Cov-
enant on Civil and Political Rights of 1966 ratified by Kazakhstan.

Priority of the criminal procedure law determined by the Con-
cept of policy of law of the Republic of Kazakhstan for the period
from 2010 to 2020 is further consecutive implementation of the fun-
damental principles of criminal trial directed to protection of the
rights and freedoms of the person.
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Effective implementation of judicial control at
a stage of pre-judicial production and the valid cre-
ation of a complex of proper procedural guarantees
of the rights and personal freedoms in criminal pro-
cedure is objectively inconceivable without institute
of the investigative judge.

The head of state N. A. Nazarbayev, speak-
ing at the VI Congress of judges of November
20, 2013, noted that regarding development of
judicial specializations we are only in the begin-
ning of a way. Entering of institute of investiga-
tive judges will raise a role of courts in control
of pre-judicial production. Besides the circle of
the investigative actions authorized by court will
extend [2].

The institute of the investigative judge with
these or those features exists in France, Belgium,
Spain, Latvia, the Netherlands, Switzerland and oth-
er countries. A number of the powers characteristic
of investigative judges is carried out by local judges
in Germany.

So, for example, under the Code of Criminal
Procedure of Latvia functions of the investigative
judge are aimed at providing constitutional rights
and personal freedoms in criminal procedure, but
not on collecting of proofs and preparation of evi-
dences for court.

When forming proofs only by the party of accu-
sation legal equality of the parties can’t be provided.
The task of the investigative judge consists in imple-
mentation of judicial control without acceptance on
itself functions of criminal prosecution. Investiga-
tive judges are called to provide equal opportuni-
ties of the parties of process, judicial protection of
constitutional rights of the personality, protection
against insubstantial accusation and condemnation,
from illegal restriction of the rights and freedoms of
the person and the citizen, since a pre-judicial stage
of criminal case.

When entering authorization of arrests by court
in 2008 the chairman of the Supreme Court K. A.
Mami, estimating transfer of the sanction to courts
as the most important certificate of commitment of
the state to follow the conventional standards in the
field of human rights protection, noted that annually
the sanction for detention was issued by prosecutors
concerning about twenty one thousand people from
whom to the punishments connected with imprison-
ment only the third part of them were condemned
that speaks about detention in a pre-judicial stage
of criminal procedure of a certain part of persons
without such need. KayratAbdrazakovich expressed
opinion that under the new law of such people will
be much less as this the issue, important for destiny

of the specific person, will be resolved by court is
transparent.

So, judicial authorization of arrest is considered
publicly, with participation of the parties of accusa-
tion and protection and therefore only in this case
the principle of competitiveness of the parties in
legal procedure is implemented more fully and the
role of the lawyer as the parties at a stage of pre-ju-
dicial production raises. Publicity and competitive-
ness of the parties promotes effective protection of
the rights of participants of process and is additional
guarantee of observance of the rights of citizens.

Control legal process in case of pre-judicial pro-
duction promotes more effective protection of the
rights and freedoms of citizens as the court, being
the body separated accusation and protection, not
connected by accusatory installation and depart-
mental interests is capable to realize protection of
the rights and freedoms of citizens on the basis of
the principles of equality and competitiveness of the
parties. The investigative judge doesn’t determine
questions of validity or guilt. Activities of the inves-
tigative judge are aimed at providing implementa-
tion of the rights of participants of criminal proce-
dure in a pre-judicial stage.

The investigative judge has the right to charge
to the prosecutor conducting check of arguments of
the statement of the suspect for application of the
unlawful methods of investigation (inquiry), ob-
servance of the rights of participants of process, in
case of identification of the allowed violations of the
law, the investigative judge has the right to raise a
question of bringing the guilty persons to the cor-
responding responsibility pronouncement of the pri-
vate resolution.

Thus, already at a stage of pre-judicial trial the
right of participants of process to implementation of
the major principle of legal proceedings — the prin-
ciple of competitiveness is affirmed.

Entering of institute of the investigative judge
belongs to one of stages of consecutive development
of criminal trial in Kazakhstan.

For the first time in Kazakhstan at the legislative
level determination of the status of this new subject
of legal proceedings which is fixed in part 3 of ar-
ticle 54 Code of Criminal Procedure is given.

The investigative judge is the judge of the dis-
trict or equated to him court (except for specialized
interdistrict juvenile courts, specialized interdistrict
criminal court judges, specialized interdistrict pub-
lic vessels on criminal cases) to which powers the
judicial control of observance of the rights, free-
doms and legitimate interests of persons in criminal
trial appointed from among judges by the chairman
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of this court with the right of its reassignment is re-
ferred.

The concept of legal policy of the Repub-
lic of Kazakhstan for the period from 2010 to
2020 has provided creation of conditions for ex-
pansion of application of other measures of re-
straint, except arrest, in particular pledge which
has found the realization in the new Code of
Criminal Procedure.

The criminal procedure legislation of Kazakh-
stan is directed to the constrained and weighed rela-
tion to application of a measure of restraint in the
form of detention as in the new criminal code given
opportunities of application of punishments, alter-
native to imprisonment, are given.

So, the legislator provided an obligation of the
investigative judge in part 8§ of article 148 Code of
Criminal Procedure, along with authorization as a
measure of restraint of detention, to determine also
the amount of pledge. According to Art. 145 of the
Code of Criminal Procedure, the amount of pledge
is established on cases on suspicion of making of
crimes of small, average weight or serious crime.
The suspect, the defendant or any person has the
right to post at any time bail in the amount of, estab-
lished in the resolution of the investigative judge on
authorization of detention. The exception of this rule
is constituted only suspected (defendants) in making
of especially serious crimes and on the bases speci-
fied in part 9 of article 148 Code of Criminal Proce-
dure. The category of persons to which pledge as a
measure of restraint isn’t applied has the exhaustive
list. About acceptance of pledge the relevant proto-
col with an explanation to the pledger or the suspect
and the defendant of their obligations is constituted.
Pledge is applied as providing an appearance of the
suspect accused in body of pre-judicial production
and in case of the corresponding bases returns to the
pledger.

Thus, the legislator created preconditions for
broader application of pledge as alternatives to more
severe looking of preventive measures. Moreover,
proceeding from the personality, a family, material
condition of the suspect (the defendant, the defen-
dant) the law provided the right of the body con-
ducting criminal procedure to reduce the amount of
pledge.

Besides, also consideration of the petition of
the defender for purpose of examination belongs
to powers of the investigative judge if by criminal
prosecution authority it was unreasonably refused
satisfaction of such petition or if the corresponding
petition of the defender in pre-judicial production
isn’t considered within three days.
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In case of the solution of a question of purpose
of examination, according to Art. 272 of the Code
of Criminal Procedure, the investigative judge finds
out questions of branch, including the expert, sug-
gests the party of protection to provide in writing
questions, listens on them to opinion of participants
of process. Besides, the participant of process at the
initiative of which examination is appointed has the
right to provide objects, documents which the inves-
tigative judge can exclude the motivated resolution
as objects of an expert research. The lawyer also has
the right to petition before the investigative judge
for appointment of specific experts, presence in case
of examination production. The described proce-
dure of permission of the petition of the lawyer for
purpose of examination by the investigative judge
shows implementation of equality and competitive-
ness of the parties clearly.

Consideration of a question of authorization of
arrest on property by the investigative judge is also
directed, first of all, to observance of the rights of
the persons involved in an orbit of criminal trial.
Court practice shows that there were facts of im-
posing by criminal prosecution authorities of arrest
on property only on the basis of assumptions of in-
terrelation of a source of property acquisition with
criminal acts of the perpetrator. Tell statistical data
on consideration by vessels of all for the 6th 1157
petitions of month for property attachment about
the importance of inclusion of permission of this
question in powers of the investigative judge. With
transfer of authorization of property attachment to
powers of the investigative judge, the parties have
an opportunity in judicial session to produce the evi-
dence in confirmation of the arguments concerning
justification of property attachment. The investiga-
tive judge researches the bases confirming legality
of the specified action, observance of the rights of
the parties and the third parties whose interests were
infringed in connection with property attachment.

It is also necessary to note the practical
importance of such legal proceeding as deposition
of testimonies of the victim and witness by the
investigative judge. Especially in court practice
on cases of human trafficking interrogation of the
victims in court represents big complexity as many
of them, being citizens of other states, leave even
before consideration of the case in court on these
or those arisen life situations. It belongs also to
seriously ill persons which have no opportunity to
leave medical institution, to juveniles and minors
which interrogation taking into account specifics
of psychophysical features of their development
and the psych injuring influence of an investigative
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and judicial situation also represents a certain
complexity.

By the general rule, in case of deposition of
indications according to part 3 of article 217 Code
of Criminal Procedure RK interrogation by the
investigative judge is made in the presence of the
prosecutor, the suspect, his lawyer, the law allows
participation and other participants of process [3].

Deposition of indications can be performed
also without participation of the suspect who isn’t
called for questioning if presence of the suspect
on interrogation threatens safety of the victim, the
witness.

The criminal procedure law gave many
opportunities of implementation of interrogation of
the victim, witness with preserving confidentiality
and ensuring their safety, often applied by
consideration of the criminal cases made as a part of
criminal group which allows participation suspected
(charged) in carrying out interrogation and provide
observance of the rights of the suspect accused
about interrogation of the witnesses showing
against it, stipulated in Item e) part 3 of article 14
of the International Covenant on Civil and Political
Rightsy, ratified by the Republic of Kazakhstan on
November 25, 2005.

For the purpose of safety of participants of legal
proceeding in case of deposition of indications as
Art. 217 of the Code of Criminal Procedure, the
investigative judge has the right to make interrogation
of the injured (witness) by rules of Art. 98 of the
Code of Criminal Procedure without announcement
of data on the identity of the protected person
with use of a pseudonym, also in the conditions
excluding recognition of the protected person for
other attendees on a voice and external data without
visual observation by its other participants of legal
proceeding, including with use of technical means in
the video conference mode by remote interrogation,
the stipulated in Clause 213 Codes of Criminal

Procedure. In this case suspected (defendant) has the
right to submit the questions to the injured (witness)
in writing. Testimonies of the person interrogated
in such a way are announced in the presence of all
participants of process without specifying of data on
the protected person. In 6 months 2015 135 petitions
for deposition of indications are considered.

Judicial function on consideration and
permission of procedural questions on a pre-judicial
production stage gives equal opportunities to the
parties of accusation and protection, guarantees
reliability of judicial evidences as proofs become
known to both parties in case of a competitive
method of their obtaining, to decrease application
ofpreventive measures limiting the rights and
freedom of citizens there is real a possibility of
«lawyer» investigation.

Powers of the investigative judge on control
of pre-judicial production in the subsequent stages
of development of criminal trial will extend that
characterizes forward and consecutive development
of criminal trial. So, transfer is capable to provide
further to investigative judges of function of
authorization of secret investigative actions,
searches, surveys of premises justification, legality
of production of the specified actions. Now these
powers are conferred to the prosecutor.

Expansion of powers of investigative judges
optimizations of practical activities on complex
application of the regulations regulating production
of the investigative actions limiting the right of
citizens to security of person promote guarantees
identification and elimination of violations at earlier
production phases on case.

Expansion of function of the investigative
judge is one of the directions on implementation
of institutional reform of the Head of state
NursultanNazarbayev in ensuring rule of law and
to strengthening of guarantees of protection of the
rights of citizens in criminal trial.
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