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The Treaty of the complex enterprise license (franchise) as a civil law
contract for services has its place and role in the system of civil legal agree-
ments of the Republic of Kazakhstan.This paper reviewed the order and
conditions of implementation, the place and importance in State regu-
lation, the legal function and improving the functions of the integrated
business-entrepreneurial license (franchise) since its inception, provides
recommendations to improve the Act of governing laws regulating the re-
lations of the complex enterprise license (franchise).

Key words: Franchising, contract, package entrepreneurial license,
obligations.

KasakctaH  PecnybAvKkacbl — a3amaTTblK, — KYKbIKTbIK,  LIApTTap
JKYMECIHAE KelleHAI KaCIMKepAiK AMUEeH3Ms (ppaHYal3mnHr)  WapThbl
KbI3MET KOepCeTyli a3aMaTTblK, KYKbIKTbIK LIAPT PeTIHAE 63IHAIK POAi
MEH OpHbI 6ap. )KyMbICTa KeLleHAl KaCiNKepAiK AMUeH3Mst ((ppaHyan3mHr)
LWapTbiHbIH Manaa 6OOAy Ke3eHAepiHeH 0GacTtar, OAapAbl >KYPri3yAiH
TOPTIOI MeH 1apTTapbl, OHblH MEMAEKETTIK pPeTTeyAe aAaTbiH OpHbI
MEH MaHbI3ABIAbIFbI, KYKbBIKTbIK, KbI3METi >K8HE OAapAbIH KbI3MeTiH
KEeTIAAIPY MaceAeAepi KapacTbIpbIAAbI, KELIEeHAT KOCIMKePAIK AMLLEH3MS
(ppaHyYai3nHr) KaTblHACTAPbIH >KYPri3yAi peTTerTiH KOAAQHbICTaFbl
3aHAAPAbI KETIAAIPYre GaFblITTaAFAH YCbIHbICTAP >KACAAbIHFAH.

TyiHiH ce3aep: KelleHAI KOCIMKepAiK WapTbl, KeAiCiM LWWapT,
KOCIMKEPAIK AMLEH3US, MIHAETTEME.

Aorosop KOMIMAEKCHOM npeAnpUHMMATEAbCKOM AMLEH3MU
(dppaHyaiM3nHra) B KayeCTBe TIpPaXKAAHCKOrO MPaBOBOrO0 AOroBopa Ha
OKa3aHWe YCAYr MMEeT CBOE MeCTO M POAb B CUCTEME TPaXKAAHCKMX
NnpaBoBbIX AOroBopoB PecnybAamkm KasaxctaH. B aaHHOM pabote
pacCMOTpPEHbl MOPSAOK M YCAOBMSI peaAm3almmn, MeCcTOo WM 3HadeHue
B rOCyAQpPCTBEHHOM PeryAMpoBaHMM, fnpaBoBasi (PyHKUMS M BOMPOCHI
COBEPLLEHCTBOBAHMS (PYHKLMIA AOFOBOpPA KOMMAEKCHOM NpeAnpuvHMMa-
TEAbCKOM AMLEH3MM (ppaHyaii3mHra) ¢ MOMEHTa ero BO3HWKHOBEHMS,
NpeACTaBAEHbl PEKOMEHAQLMM, HarnpaBAEHHble Ha COBEpLUEHCTBOBaHWe
AEMCTBYIOLMX 3aKOHOB, PETryAMPYIOLIMX OTHOLUEHWS KOMIMAEKCHOM
NpeAnpUHUMATEALCKON AMLIEH3MK ((ppaHyaii3mHra).

KAloueBble cAoBa: (hpaHUaM3nHI, KOHTPAKT, NpeAnprHMMATEAbCKas
AULIEH3US, 00653aTeAbCTBA.
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Franchising is the form of long-term business relations, several
advantages offered by the franchising relations to its participants are
as follows:

1. It offers and provides the beginning entrepreneur with oppor-
tunities to arrange own business activities through the use of profit-
able even-keeled business;

2. It’s the way of expansion and strengthening the activities of
the famous company in the market;

3. It is the beneficial method of the Government in supporting
the entrepreneur ship [1].

Under the franchise agreement, we understand the relationship
of agreement, giving license to use the methods of business, and the
realization of separate licensor’s business transactions on be half
of the licensor. Typically, a franchising agreement with the licen-
sor makes it possible to closely monitor business activity during the
term of the license [2].

Franchise agreements are used in various fields. Issuance of li-
censes by owners of trademarks and patents, intellectual property,
and other objects to others is often used abroad. That is, franchising
is one of the most popular international legal institutions.

On the whole franchise is considered a system of simple rela-
tions in the form of the right to use a trademark and the name of one
company by another company on the basis of certain conditions. In
practice, franchisees pay a fee for the use of technique sand concepts
of doing business in the market, for the use of advice an dadvertis-
ing. Franchise prefer entail enterprise is relationship under the terms
of the contract between the franchisor and business-operator. Under
the contract,the franchisor shall use or recommend the area for the
introduction of know-how and training.In turn, the franchisor moni-
tors and controls the correct use of brand and technology by the fran-
chisee. In addition, the operator will invest this funds to share of the
enterprise capital [3].

On V.V. Dovgan’s concept, «Method to win the market on
the basis of bring in goods and services to consumer, business
development, cooperation of activities and material and
financial resources of various enterprises». On U.M. Osipov and
E.E. Smirmova’ concept, «Franchise is repeated instructions of
right of sale or production of goods and services to the private or
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legal person based on the technology or the brand
of company, providing commercial, technical and
organization alasi stance to the franchisee for their
production and marketing» [4]. A.V. Busygin has
given this wording: « Franchise is a wide spread in
the world for more friendly relations and business
cooperation. The following value of the franchise is
removing brand goods to a specific market, this brand
is issued by a large and reputable company with a
small independent concern (in most cases built for
this purpose) and bringing it to the consumer, along
with the granting of rights to perform the sections.
This can be brie fly described as «work under the
license».

According to another concept of the Franchise
Association of Kazakhstan, it is said:

«Franchise is a system of advancement of
technologies, products and services to market
for a long time on the basis of close cooperation
between legally and financially independent parties
of the franchisor and the franchisee. In this case,
the franchisee is responsible and the owner of the
rights of business according to the concept of the
franchisor. On the basis of such right franchisee,
using technologies and methods of doing business,
know-how of franchisor’s brand or product, agrees
to pay a certain percentage of profit. In term of the
agreement established between the two parties,
the franchisor helps constantly on technical issues
and business». The opinion of scholars on the
formulation of the franchises not uniform but is
comprehensive. So,K. Fulopand the Law of the
Republic of Kazakhstan «About the complex
entrepreneurial license(franchising)» is considered
that franchising is a special way of doing business
and licensing relationships.

If there are conditions of business, it should
be documented in writing form.Terms of complex
entrepreneurial license(franchising) are fixed in the
form of time-based and demand conditions. Contract
with the term is used before expiration. Contract
with out specifying the period may suspend during
the implementation of full scope of the rights of the
licensee.

For the duration of a comprehends ive business
agreement:

» Refreshing-there is the opportunity to up date
the contract in accordance with market changes, 1-3
years;

* Standart -contract duration of 5 years;

* Fixed-term-contract duration of 3 years;

* Oflong duration-contract duration of 10 years.

One of the requirements for the written
agreement is necessary to consider the provisions of
Articlel5 of the Law» About the languages of the

Republic of Kazakhstan», adopted July 11, 1997.
According to the rule, it expounded on the state and
Russian languages, if necessary, translations into
other languages of all written agreements of private
and legal parties of the Republic of Kazakhstan are
added. Written agreement of private and foreign
legal entities are set out in a language that is
convenient for the state and the party [5]. Forms,
methods and terms of payment under the terms of
complex entrepreneurial license (franchising) are
determined by the agreements of the parties.

In civilly a definition of right subjects is among
the important issues. This is civil relation and special
conception showing feature, freedom of the parties
participating in civil relations, personality of persons
participating in civil circulation. Participants of
contract of complex entrepreneurial license:

— Parties of the agreement and third parties
are considered parties of contract of complex
entrepreneurial license;

— Comprehensive licensor and integrated
licensee are considered parties of contract of
complex entrepreneurial license;

211sdlsel — Licensed broker, entrepreneur,
banks, insurance companies and similar organization
sire third parties under the contract of the parties.

Legal status of a licensed broker can be
determined by the following features. Licensed
broker acting on his own behalf and with its own
risk, on behalf of and with the risk of the licensor, the
licensee or similar subjects of franchise relationship.
Licensed broker emuneration is paideitherl times,
or in the form of periodic payments, or in the form
specified in a complex business license. If the share
is not defined by the law, the rules of the Civil Code
of the Republic of Kazakhstan are adapted to the
broker.

The process of developing of franchise system
consists of the following five steps:

1. Determinate sides participating in the
development stage of franchising concept, establish
their duties;

2. Identify the participants at the development
stage of franchising concept, establish rules and
conditions;

3. Mastermind the methodical instructions;

4. Make up a plan to expand the system at the
development stage of franchising program,;

5. Implementation and control of this program

According to the Association of franchising in
Kazakhstan, our country has 450 franchise systems
and over 3,000 franchise companies.

The aim of franchising is to spread the consumer
goods (own goods, works and services) and to
distribute the means of production.
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On this basis it is possible to distinguish between
types of franchising.

1. Franchising — licensor grants to licensee the
workplace and the license complex with capabilities
of private businessman;

2. The enterprise franchising — licensor grants
to licensee the enterprise with license complex;

3. The conversion franchising — defines the
conditions of sides on the basis of restructuring of
structural units of the private enterprises;

4. The increased franchising — the licensee is
building several companies;

5. The manufacturing franchising - a
comprehensive licensor gives the right to the
licensee with licensor’s consent to use raw materials,
technologies and equipment for distribution of its
trademark, to carry out a production and sale of
goods and services;

6. The trade franchising — comprehensive
licensor gives the right to the licensee to use the
marketing technologies, given by the comprehensive
licensor and specified in the contract, and to sell
goods, works and services on their trademark.

For example, focus on the development stages
of franchising in Kazakhstan:

The first period. Companies that have appeared
in the period of 1994-1999s: « Coca Cola «, «Ra-
hat Palace» in 1994, «Adidas» in 1995, «Seymar»
in 1996, «kKODAK» in 1997, «Doca», «Ankara,
«Ramstore» in 1999.

Key Features:

1. Lack of regulatory framework, establishing
a franchise

2. Lack of competition in the market

3. Exit to the Kazakhstan market in order to
expand the sphere of influence of private foreign
companies

4. Beginning of the formation of industrial and
service franchising

The second period. Companies that have ap-
peared during the period of 2000-2004s:

«Baskin Robbins» in 2000, Franchise Asso-
ciation of Kazakhstan, the Law of the Republic
of Kazakhstan «About complex business license
(franchising)», «II Patio», «Sushi Planety», «World
Class» in 2002, «Business Consult», «Scot Holland
Estates», «Pyaterochka», «Max Mara», «Selay,
«Three Fat Men» in 2004.

Key Features:

1. The law about franchising was passed

2. The competition associated with market en-
try of large foreign firms franchisee took shaped

3. A Franchise Association of Kazakhstan was
created

ISSN 1563-0366

4. Franchising in the direction of the develop-
ment and using of USAID business

The third period. Company, existing since
2005:

«English First», «Alma—TV», «Tiffany Marble»
in 2005, «Romat», «Umex Realty» in 2006, «Finn
Flare» in 2007, «Aquatoria of Luxury Life» in 2008.

Key Features:

1. The active using of the law on intellectual
property and franchising

2. The exhibition of franchising was organized

3. Small Business Development Fund has
developed a lending program of franchising

4. Competition is developing rapidly

5. The media and social franchising has been
appeared

The openness of the country and the expansion
of international integration exert their influence
on the development of this type of business in
Kazakhstan. However, most entrepreneurs believe
that they are free from paying taxes. In our country,
in general, the amount of taxes is not higher than in
other countries. In my opinion, low prevalence and
the small credibility to franchising affect on its rapid
development. Now in our country 80% of trade is
franchising. This is not a professional franchise.

In the US a franchise business works out 30
trillion dollars. This was reported on «Franchising
in Kazakhstan» the 2¢ International Forum held in
Almaty by the US Embassy in Kazakhstan. «For
the state a franchise is economic growth. Franchise
companies will contribute to the economic growth of
the country. So, thanks to the franchise, 11 million
workplaces were opened in the United States,

$ 2.8 billion are used to paying out salaries for
employees. Also the opening of new workplaces
will been increased by 10-15% due to franchising.
In recent years, the franchise business is growing
rapidly every year. This is the highest growth in
all fields of the country, «said the US ambassador.
According to him, the franchise will play an
important role in Kazakhstan. Thus, franchising
was founded in 1973 in Egypt. 4 years later, the
Egyptian investors began to build new plants for
the development of the restaurant business and in
direction of the preparation of food (potatoes, etc.).
And after that, in order to glorify his kitchen in the
world, they adopted the best practices of Western
countries and rapidly developed this business.

Coca-Cola, Baskin Robbins, MacDonald’s,
World Class are the world famous franchisors.
These companies have become known to the
world with the help of franchising. According to
the international press, the annual turnover of the
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franchise in the world is $ 2 trillion US dollars. A
franchising powers volume has reached 2 million.

Franchising is widespread in Western countries.
Because entrepreneurs consider it as a guarantee of
success of any business initiative. To what extent is
the trend of the business developed in Kazakhstan?
For the first time the term «franchise agreementy was
used in the Civil Code in 1999. In 2002, a special
law on franchising was passed. Now in Central
Asia Kazakhstan has begun his career in the field
of franchising. It is proved that every year in our
country, a number of franchise systems is growing.

According to the statistics agency, today in
Kazakhstan foreign franchise systems can be
classified in several fields of business development.
These are: retail trade (60%), services (30%),
catering (3%), production sphere (7%), and among
consumer goods is an active sale of clothing and
shoes of famous foreign brands.

In our country such franchise systems as
Coca-Cola, Baskin Robbins, World Class, British
Airways, «Perekrestok» are successfully developed.
Hotel business began in 1994. It must be said about
the «Rahat Palace» and «Ankara» as part of the
international hotels of Hyatt Regency franchise
brand. Now they are part of the ‘Intercontinental’
famous hotels. In the restaurant business, you can

give the example of a ‘Rosinter’ Russian company,
took his place in the Kazakhstan market. This
company in our country is known for its brands «EIl
Patio», «Sushi Planet», « American Bar and Grilly,
«Moka — Lokay, etc.

Looking at the global statistics, we conclude
that upon expiry of 5 years among independently
discovered 100 companies only 10 have continued
their work. For over 5 years 90% of enterprises, being
contractors, have being remained in the market.

Summing up about consideration of civil
legal relations, comparing working in our country
franchising companies with economic entities
in other businesses, I must say that they have
significant features and benefits. According to
this, we believe that under present conditions it is
possible to quickly solve problems associated with
this system of business, develop small and medium-
sized businesses and achieve positive results.

According to the Message of the President
of the Republic of Kazakhstan in 2008, within
the program to support domestic producers, the
number of workplaces is expanding in our country
due to the law about the conditions of the franchise
agreement and an increase in the number of
domestic franchisors, able to compete in the local
and international market.
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